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Mbnaugh  v.  Bbdpord  Bblt  Ry.  Co.  et  al. 

{Supreme  Court  of  Indiana^  May  28 ^  1901,) 

[60  N.  K.  Rep.  694.] 

Whether  Person  on  Freight  Train  a  Passenger— Sufficiency  of  Evidence.* 
— Defendant  operated  a  railway  to  a  stone  quarry,  and  run  a  train  when- 
ever necessary  to  carry  stone.  Plaintiff's  intestate  boarded  a  train 
standing  at  the  quarry,  and  took  a  seat  in  a  coach  ahead  of  the  engine, 
and  after  riding  three-quarters  of  a  mile  the  conductor  requested  him  to 
ride  on  a  car  loaded  with  stone,  because  he  desired  to  place  the  coach  on 
a  side  track.  The  conductor  did  not  demand  any  fare,  and  there  was  no 
evidence  that  the  company  was  in  the  habit  of  carrying  passengers  on 
their  trains.    Heldy  that  intestate  was  not  a  passenger. 

Contributory  Negligence— Riding  in  Dangerous  Place.— Defendant 
operated  a  railroad  to  carry  stone  from  a  quarry,  and  run  a  train  when- 
ever necessary  for  that  purpose,  and  plaintiff's  intestate,  without 
invitation,  boarded  a  coach  attached  to  a  train  loaded  with  stone,  and 
was  invited  by  the  conductor  to  ride  on  a  car  of  stone,  because  he 
desired  to  switch  the  coach,  and  the  intestate  took  a  seat  on  the  tool 
box  back  of  the  tender  to  avoid  cinders,  and  the  engine  was  derailed, 
resulting  in  the  intestate's  death.  Held^  that  the  intestate  was  guilty 
of  contributory  negligence  as  a  matter  of  law,  and  hence  it  was  proper 
to  direct  a  verdict  for  defendant  in  an  action  to  recover  for  his  death. 

Introduction  of  Evidence. — An  offer  to  prove  what  the  witness  would 
have  testified  to,  if  permitted  to  answer,  was  too  late  when  not  made 
until  after  the  court  had  sustained  defendant's  objection  to  the  question. 

Appeal  from  circait  court,  Lawrence  county ;  W.  H.  Martin. 
Judge. 

Action  by  Lizzie  R.  Menaugh,  as  administratrix,  etc., 
against  the  Bedford  Belt  Railway  Company  and  another. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals. 
Afi&rmed. 

East  &  Owen,  for  appellant. 

Brooks  &  Brooks  and  F.  M.  Trissal,  for  appellees. 

HADLEY,  J.  April  18,  1899,  appellee  the  Southern 
Indiana  Railroad  Company  operated  the  Bedford  Belt  Rail- 
way, a  short  line  of  railroad  running  from  the  city  of  Bedford 

*As  to  who  are  passengers,  see  Gradert  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa),  20  Am.  &  Bug.  R.  Cas.,  N.  S.,  118,  and  extensive  note^  p.  121 
ti  seq. 
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into  the  stone-quarrying  district.     At  the  date  given  appel- 
lant's decedent,   who  was  her  husband,  boarded  an  empty 
passenger  coach  standing  on  the  main  track  in  front  of  a 
locomotive  at  the  station  called  Oolitic,  the  locomotive  hav- 
ing behind  it  about   12  cars,  chiefly  flats,  loaded  with  stone. 
Decedent  entered  the  coach  without  direction   or  invitation 
from  any  employee  of  the  company ;  the  conductor  at  the  time 
being  up  the  road  superintending  the  making  up  of  the  train. 
One  other  man  entered  the  same  coach.     It  was  an  irregular 
train,  that  was  run  when  and  as  often  as  was  required  to  haul 
out  the  loaded  stone  cars  to  the  main  railroad  lines,  generally 
running  daily,  but  sometimes  but  twice  a  week.    When  the  train 
started  for  Bedford,  the  conductor  got  upon  the  same  coach, 
it  being  pushed  by  the  engine.     He  expressed  neither  assent 
nor  dissent  to  the  two  occupants  riding  upon  the  train.     He 
neither  requested  nor  received  fare  from  either  of  them. 
Upon  arriving  at   Salt  Creek  yards,   about  three-fourths  of  a 
mile  from  Oolitic,  the  conductor  said  to  the  two  men,     **You 
fellows  go  and  get  on  the  car  behind  the  engine;  we  are  not 
going  to  take  the  coach  to  town.*'     The  two  men  went  to  and 
boarded  the  car  behind  the  engine  which  was  loaded  with 
stone.     The  conductor  went  to  the  rear  of  the  train.     After 
siding  the  coach,  the  train  proceeded,  and,  being  annoyed  by 
sparks  and  cinders   from  the  locomotive,  decedent  suggested 
to  his  companion  that  he  was  an   experienced  ** railroader," 
and  that  the  tool  box  attached  to  the  rear  of  the  tender  was 
a  good  place  to  avoid  the  cinders,  and  the  two  thereupon,  of 
their  own  motion,  and  without  the  knowledge  or  consent  of 
the  conductor,  left  the  car  to  which  they  had  been  directed, 
and  proceeded  to  the  tool   box,  slightly  elevated  the  lid,  and 
placed  iron  links  under  it,  and  then  sat  upon   it,  with   their 
backs  to  the  tender.     While  in  this  position  the  locomotive 
and  tender  left  the  track,  rolled  down  an  embankment,   and 
appellant's  decedent  received  injuries  whereof  he  died.     This 
suit  was  brought  by  the  administratrix,  for  the  use  of  herself, 
as  widow,  and  their  children,  alleging  a  negligent  causing  of 
the  death  of  her  intestate.     Demand,  $10,000.     Appellant  hav- 
ing produced  evidence  tending  to  prove  the  above  facts,  upon 
appellees*  motion  the  court  directed  the  jury  to  return  a  ver- 
dict for  the  defendants.     This  action   of  the  court  presents 
the  principal  question  for  decision. 

This  case  is  of  a  class  that  is  purely  statutory,  and  cannot 
be  maintained  without  showing  that  the  deceased  misrht 
have  maintained  the  action,  had  he  lived,  for  the  injuries 
resulting  from  the  same  act  or  omission.  Section  281;,  Burns' 
Rev.  St.  1894,  as  amended  Acts  1899,  p.  405;  Kauffman  v. 
Railway  Co.,  144  Ind.  456,  43  N.  E.  446,  and  cases  cited.  If 
the  deceased  had  lived,  and  brought  this  action,  it  would 
have  been  necessary  for  him  to  show  that  the  appellees  had 
accepted  him  as  a  passenger,  and  owed  him  the  duty  of  safe- 
carriage.     In  the  absence  of  anything  to  the  contrary,  we 
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probably  must  presume  that  the  appellees  were  operating 
a  commercial  railroad,  and  that,  in  the  consideration  of  the 
rights  and  franchises  granted  them  by  the  state,  they  had 
imposed  upon  them  the  duty  of  a  common  carrier  of  passen- 
gers. But  this  implied  duty  cannot  be  extended  so  far  as  to 
require  the  apoellees  to  carry  passengers  on  all  trains.  Within 
reasonable  limits,  they  had  the  right  to  restrict  passengers' 
to  certain  trains  prepared  for  their  accommodation,  and  might 
properly  exclude  them  from  trains  designated  exclusively  for 
the  transportation  of  freights.  Smith  v.  Raihroad  Co.,  124 
Ind.  394,  24  N.  E.  753;  Raihroad  Co.  v.  Kennedy,  Jj  Ind. 
507.  510;  Elliott,  R.  R.  §§  1392,  1573. 

While  a  railroad  company  may  agree  to  carry  passengers 
upon  its  freight  trains,  and  when  it  does  so  agree,  and  accepts 
a  passenger  on  such  train,  it  is  bound  to  the  same  degree  of 
care  for  the  safety  of  such  passenger  as  when  upon  a  train 
designed  for  passengers,  modified  only  by  the  differing  man- 
ner consistent  with  the  usual  and  practical  operation  of  such 
train,  yet  in  the  absence  of  an  established  custom,  or  some 
sort  of  notice  that  amounts  to  an  invitation,  when  a  person 
gets  aboard  a  train  composed  of  cars  obviously  designed  for 
and  loaded  with  stone  and  other  goods,  in  the  absence  of  the 
conductor  and  other  employees  of  the  company,  he  will  be 
presumed  to  be  a  trespasser,  and  the  burden  rests  upon  him 
to  prove  that  he  rightJFully  took  passage.  Under  the  evidence 
produced,  the  train  taken  by  the  deceased  was  an  irregular 
freight  train,  running  when  and  as  often  as  sufficient  loaded 
cars  accumulated  at  the  quarries.  Its  coming  and  going 
was  a  matter  of  chance;  its  purpose,  to  haul  empties  into, 
and  loads  out  of,  the  quarries.  There  is  no  evidence  that  it 
was  the  custom  or  that  this  train  ever  before  had  a  passen- 
ger coach  attached  to,  or  in  any  way  connected  with  it  in  its 
passaee  between  Bedford  and  the  quarries.  There  was  no 
evidence  that  appellees,  by  any  rule,  regulation,  or  custom, 
accepted  passengers  on  this  train;  no  evidence  that  the 
deceased  presented  himself  as  a  passenger,  or  that  he  was  in 
any  way  invited  or  recognized  as  such  by  the  conductor.  '  It 
is  shown  that  he  rode  with  the  conductor  three-fourths  of  a 
mile,  to  the  siding,  where  the  coach  was  left,  without  anything 
being  said  as  to  destination  or  fare ;  that  the  conductor  at  no 
time  requested  fare,  and  none  was  paid  or  proffered;  that 
when  the  coach  was  placed  on  the  siding,  and  the  decedent 
was  directed  to  get  on  the  car  in  the  rear  of  the  engine,  the 
conductor  went  his  way  to  the  rear  of  the  train,  and  gave 
decedent  no  further  attention,  manifestly  regarding  him  and 
his  companion  as  riding  upon  the  train  at  sufferance,  and 
not  as  passengers.  Coin?  aboard  the  car  loaded  with  stone 
in  the  rear  of  the  engine,  after  leaving  the  coach  by  invita- 
tion of  the  conductor,  did  not  of  itself  constitute  the  decedent 
a  passenger,  under  the  circumstances.  Smith  v.  Railroad 
Co.,  124  Ind.  394,  397,  24  N.  E.  753;  Railroad  Co.  v.  Barnes, 
137  Ind.  306,  312,  36  N.  E.  1092. 


4  CARRIBRS  OP  PASSBNGBRS  Vol  XXII 

(NS) 

Menaugh  v,  Bedford  Belt  Rj.  Co 

Even  if  the  decedent  had  been  a  passenger,  appellant  shows 
by  her  evidence  that  she  is  not  entitled  to  recover.  She  pro- 
duced uncontradicted  evidence  that  after  the  train  started 
towards  Bedford,  the  decedent  and  his  companion,  seeking  to 
avoid  the  cinders  from  the  locomotive,  voluntarily,  and  with- 
out the  consent  or  knowledge  of  the  conductor  or  other  em- 
ployees of  the  appellees,  left  the  car  to  which  they  had  been 
directed,  and  went  to  the  tender,  and,  having  adjusted  the 
lid,  located  themselves  on  the  tool  box  attached  to  the  rear  of 
the  tender,  and  were  occupying  this  position  when  the  acci- 
dent occurred.  This  was  a  place  so  palpably  unfit  for  passen- 
gers to  occupy,  and  naturally  so  unsafe  for  them  to  be  during 
the  movement  of  the  train,  as  to  amount  to  conduct  of  a 
character  which  the  court  will  pronounce  negligence  as  mat- 
ter of  law.  Coyle  v.  Railroad  Co.,  155  Ind.  429,  58  N.  E.  545, 
and  cases  cited.  The  rule  declared  in  Oleson  v.  Railwav  Co., 
143  Ind.,  at  page  409,  42  N.  E.  736,  is  as  follows:  ** Where 
the  evidence  given  at  the  trial,  with  all  the  inferences  which 
the  jury  might  justifiably  draw  from  it,  is  insufiicient  to  sup- 
port a  verdict  for  the  plaintiff,  so  that  such  verdict,  if  returned, 
should  be  set  aside,  the  court  is  not  bound  to  submit  the  case 
to  the  jury,  but  may  direct  a  verdict  for  the  defendant."  See 
authorities  there  cited.  The  evidence  brings  the  case  within 
this  rule. 

The  record  discloses  that,  during  the  examination  of  the 
witness  McLaughlin,  the  plaintiff  inquired  of  the  witness  if  he 
had  ridden  upon  the  train  in  controversy  prior  to  the  date  of 
the  accident.  The  defendants  objected.  The  court  sustained 
the  objection,  and  the  plaintiff  excepted.  After  taking  an 
exception  to  the  ruling  of  the  court,  the  plaintiff  made  an  offer 
to  prove  the  facts  to  which  the  witness  would  have  testified 
if  he  had  been  permitted  to  answer,  to  which  offer  the  defend- 
ants' further  objection  was  sustained,  and  exception  reserved 
by  the  plaintiff.  The  offer  to  prove  came  too  late.  It  has 
been  repeatedly  held  by  this  court  that  the  only  mode  of  sav- 
ing a  question  for  review  on  the  exclusion  of  testimony  is 
this:  The  examiner  propounds  his  question.  The  opposite 
party  objects  to  the  question.  This  forms  an  issue  for  the 
court  to  decide.  Before  the  court  pronounces  his  judgment, 
the  examiner,  in  support  of  his  question,  and  for  the  enlight- 
enment of  the  judge,  must  state  to  the  court  what  the  witness 
on  the  stand  will  testify  if  permitted  to  answer.  With  the 
information  thus  obtained  the  court  rules,  to  which  ruling  the 
losing  party  at  the  time  excepts.  The  matter  is  then  fully 
closed.  A  subsequent  offer  to  prove  has  nothing  to  rest  upon, 
and  amounts  to  nothing.  Gunder  v.  Tibbits,  153  Ind.  591, 
607,  51;  N.  E.  762;  Whitney  v.  State.  154  Ind.  573,  579,  57 
N.  E.  398;  Rinkenberger  v.  Meyer,  15*;  Ind.  152,  56  N.  E.  913. 
Judgment  affirmed. 
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Bassett  If.  Lps  Angeles  Traction  Co.  (L.  A.  875.) 

{Supreme  Court  of  California^  June  26,  igoi, ) 

[65  Pac.  Rep.  470.] 

Injury  to  Passenger— Presumptiort  of  Negligence.*— Where  it  is 
shown  that  an  injury  to  a  paaseng'er  was  caused  by  the  act  of  the  car- 
rier in  operating  the  instrumentalities  employed  in  his  business,  there. 
is  a  presumption  of  negligence,  which  throws  on  the  carrier  the  bur- 
den of  showing  that  the  injury  was  sustained  without  any  negligence 
on  his  part ;  and  hence  a  verdict  for  plaintiff  for  injuries  against  a 
street  railroad  will  not  be  reversed  because  the  evidence  fails  to  show 
that  the  rate  of  speed  of  the  car  at  the  time  of  the  accident  was  exces- 
sive, or  that  the  excessive  rate  of  speed  or  other  negligence  of  defend- 
ant was  the  proximate  cause  of  the  injury,  since  it  is  sufficient  that  it 
fails  to  show  that  it  was  not  so. 

Evidence — Harnnless  Error. — The  admission  of  evidence  that  defend- 
ant's cars  had  been  running  slower  at  the  place  where  the  accident 
occurred  since  it  happened  was  harmless,  if  erroneous. 

Commissioners'  decision.     Department  i.   . 
Appeal  from  superior  court,  Los  Angeles  county;  Lucien 
Shaw,  Judge. 

Action  by  Kate  Bassett  against  the  Los  Angeles  Traction 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

E.  H.  Lamme  and  £.  E.  Millikin,  for  appellant. 
Byron  L.  Oliver  and  John  W.  Kemp,  for  respondent. 

SMITH,  C.  The  plaintiff  recovered  damages  against  the 
defendant  in  the  sum  of  $750  for  personal  injuries  suffered  by 
her  while  a  passensrer  on  one  of  the  defendant's  street-railway 
cars.  The  car  in  which  she  was  riding  ran  off  the  track  at 
a  point  on  Eighth  street  in  the  city  of  Los  Angeles,  and  she 
was  thereby  thrown  to  the  floor  of  the  car  and  suffered  the 
injuries  complained  of.  The  derailment,  which  took  place  in 
the  da3rtime.  was  caused  by  a  small  stone  or  pebble  on  the 
outer  rail  of  the  track,  which  at  this  point  was  slightly  curved. 
The  principal  question  considered  by  the  court,  as  appears 
from  the  opinion  appended  to  the  appellant's  brief,  was  as  to 
the  rate  of  speed  at  which  the  car  was  running:  at  the  time  of 
the  accident.  It  appeared  from  the  evidence  that  the  gen- 
eral rate  of  speed  used  by  the  defendant  was  in  excess  of  the 
statutory  limit  (Civ.  Code,  §  «;oi),  being  over  the  whole  route, 
including  stoppages,  in  excess  of  10  miles,  and  over  the  sec- 
tion (of  9.216  feet)  where  the  accident  occurred  in  excess  of 
13  miles,  per  hour;  and,  on  the  particular  day  in  question, 
from  the  terminus  to  the  place  of  the  accident,  it  was  about 
or  in  excess  of  12  miles  an  hour.  From  these  facts,  taking  in 
consideration  stoppages,  and  reduction  of  speed  in  passing 
curves,  the  court  arrived  at  the  conclusion   that  the  rate  of 

♦See  Whitney  v.  New  York,  etc.,  R.  Co.  (C.  C.  A.),  19  Am.  &  Eng. 
R.  Cas.,  N.  S.,  184,  B.nd  foot-note,  p.  185. 
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speed  at  the  time  of  the  accident  was  largely  in  excess  of  the 
statutory  limit,  and  that  this  constituted  negligence  in  law, 
and,  irrespective  of  other  evidence  on  the  point,  rendered  the 
defendant  responsible.  There  was  also  evidence  of  opinion 
pro  and  con  by  witnesses  as  to  the  actual  speed  of  the  car  at 
the  time  of  the  accident.  But  this  evidence,  being  conflict- 
ing, and  being  in  fact  of  little  intrinsic  value,  may,  in  view  of 
the  finding  of  the  court,  be  disregarded.  The  conclusion  of 
the  court  is  contested  by  the  appellant's  counsel;  and  it  is 
argued,  in  effect,  that  the  evidence  was  insufficient  to  show 
that  the  rate  of  speed  at  the  time  of  the  accident  was  exces- 
sive. But  whether  they  are  right  in  this  need  not  be  con- 
sidered. It  is  sufficient  that  the  evidence  fails  to  show  the 
contrary.  The  rule  as  established  in  this  state  is  that,  "when 
it  is  shown  that  the  injury  to  the  passenger  was  caused  by  the 
act  of  the  carrier  in  operating  the  instrumentalities  employed 
in  his  business,  there  is  a  presumption  of  negligence,  which 
throws  upon  the  carrier  the  burden  of  showing  that  the  injury 
was  sustained  without  any  negligence  on  his  part.**  Mc- 
Currie  V.  Southern  Pac.  Co.,  122  Cal.  «;6i,  55  Pac.  324,  and 
authorities  there  cited.  These  authorities  also  dispose  of  the 
contention  of  the  appellant  that  the  evidence  was  insufficient 
to  show  that  the  excessive  ratei  of  speed  or  other  negligence  of 
defendant  was  the  proximate  cause  of  the  plaintiff's  injury. 
It  is  sufficient  that  it  did  not  show  the  contrary. 

Another  point  made  by  the  appellant  is  that  the  court  erred 
in  admitting  the  testimony  of  a  witness  ** to  the  effect  that 
the  defendant's  cars  had  been  running  slower  at  the  point 
where  the  derailment  occurred  since  the  accident."  This 
evidence  was  perhaps  inadmissible  for  the  purpose  of  showing 
an  excessive  rate  of  speed  at  the  time  of  the  accident ;  but  it 
does  not  seem  to  have  been  introduced  for  that  puroose,  but, 
rather,  as  a  standard  of  comparison  to  enable  the  witness  to 
render  more  definite  her  testimony  as  to  the  speed  of  the 
car  at  the  time  of  the  accident.  It  failed  in  its  purpose  and 
probably,  on  motion,  would  have  been  stricken  out ;  but  in 
view  of  the  more  definite  evidence  in  the  case,  and  the  view 
of  it  taken  by  the  court,  it  could  not  in  any  way  have  injured 
the  defendant,  and,  if  erroneous,  must  be  regaided  as  imma- 
terial, r  advise  that  the  judgment  and  order  appealed  from 
be  affirmed. 

We  concur:     HAYNES,  C. ;  GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  are  affirmed. 


Budd  v.  Salt  Lake  City  R.  Co. 

{Supreme  Court  0/  Utah ^  June  10^  igoi,) 

[65  Pac.  Rep.  486.] 

Appeal  and  Error— Excessive   Damages.— Where,  in  an  action  for 
personal  injuries,  there  is  a  conflict  of  testimony  as  to  what  extent  the 
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plaintiff  was  injured  in  the  collision,  a  verdict  will  not  be  set  aside  as 
excessive,  since  the  question  of  damages  is  exclusively  for  the  jury. 

Expert  Witnesses  and  Testimony. — Where,  in  an  action  for  injuries, 
a  physician,  after  testifying  to  his  professional  qualifications,  testified, 
without  objection,  respecting  the  plaintiff's  injuries,  disease,  and  condi- 
tion, it  was  not  an  abuse  of  discretion  to  permit  him  to  give  his  opinion 
as  to  what  percentage  of  patients  with  such  affliction  ultimately  recover 
their  health. 

Same. — Such  evidence  was  admissible,  since  it  had  a  direct  bearing 
on  the  permanency  of  the  disease  which  plaintiff  claimed  resulted 
from  the  injuries. 

Same. — Such  expert  witness  having  testified  as  to  the  condition  of 
the  plaintiff,  it  was  not  error  to  permit  him  to  testify  as  to  how  long  a 
person,  under  similar  conditions,  would  probably  suffer  and  be  unable  to 
work. 

Appeal  from  district  court,  Salt  Lake  county ;  A.  N.  Cherry, 
Judge. 

Action  by  George  H.  Budd  against  the  Salt  Lake  City  Rail- 
road Company.  From  a  judgment  in  favor  of  the  plaintiff, 
and  an  order  overruling  a  motion  for  a  new  trial,  defendant 
appeals.     Affirmed. 

Pierce.  Critchlow  &  Barrette,  for  appellant. 
Ferguson,  Cannon  &  Tanner,  for  respondent. 

BARTCH,  J.  The  plaintiff  brought  this  action  to  recover 
damacres  for  personal  injuries  which  he  claims  he  received 
throueh  the  negligence  of  the  defendant.  He  alleges  in  his 
complaint,  substantially,  that  on  July  25,  1900,  while  he  was 
traveling  on  one  of  defendant's  street  cars  as  a  passenger,  on 
a  certain  street  in  Salt  Lake  City,  the  car  on  which  he  was 
riding  collided  with  another  through  the  negligent  and  care- 
less management  of  the  company's  servants;  that  by  the  col- 
lision he  was  thrown  from  his  seat,  and  struck  with  his  back 
against  the  car,  and  was  thereby  bruised,  wounded,  and  in- 
jured, so  that  he  became  sick  and  sore  internally  and  disabled 
permanently ;  and  that  ever  since  he  has  been,  and  for  a  long 
time  to  come  will  be,  unable  to  attend  to  his  business.  In 
its  answer  the  defendant  admitted  the  collision,  that  the  same 
was  caused  by  the  negligence  and  carelessness  of  its  servants 
in  managing  the  cars,  and  that  the  plaintiff  was  at  the  time  a 
passeneer  on  the  car.  but  denied  that  he  was  injured  by  the 
collision.  Under  the  pleadings  the  main  issue  was  simply  as 
to  whether  or  not  the  plaintiff  was  injured,  and,  if  so,  to  what 
extent,  because  of  the  collision.  As  to  this  issue,  the  plain- 
tiff, at  the  trial,  among  other  things,  testified,  in  substance, 
that  he  was  sitting  on  a  seat  in  the  car  at  the  left  of  the 
motorman ;  that  when  the  cars  collided  he  was  thrown  from 
his  seat,  and  struck  with  the  small  of  his  back  against  the 
upper  edge  of  the  motor  box  with  such  force  that  it  threw 
him  back  over  the  seat  on  which  he  had  been  sitting;  that  he 
then  went  home ;  that  he  suffered  that  night  from  injuries  he 
had  received  at  the  time  of  the  accident,  and  has  continued  to 
suffer  ever  since;  that  he  feels  a  numbness  in  his  back  and 
up  his  spine,    has    pains  through  his   body,   his  legs,   and 
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shoulders,  suffers  with  headache,  feels  a  dizziness,  seems  to 
have  black  specks  floating  before  his  eyes,  has  lost  his 
appetite,  is  unable  to  sleep,  and  is  generally  sick ;  that  prior 
to  the  accident  he  was  well  and  hearty,  and  could  work  every 
day,  but  since  then  he  has  been  unable  to  work,  and  when  he 
does  work  he  soon  becomes  exhausted  and  has  to  quit;  that 
just  before  the  injury  he  weighed  147  pounds,  but  shortly  after 
only  125;  that  up  to  that  time,  and  since  he  was  a  boy  9  or 
10  years  old,  his  health  was  always  good,  and  he  had  no 
occasion  to  consult  a  physician  concerning  his  personal  health ; 
and  that  he  had  none  of  his  present  ailments  before  the  acci- 
dent. In  many  important  particulars  the  above  testimony  is 
corroborated  by  that  of  other  witnesses,  and  the  record  con- 
tains other  evidence  of  a  similar  character,  from  which  it  also 
appears  that  his  back  was  considerably  bruised.  The  wit- 
ness Anderson,  a  physician,  who  examined  the  injured,  in 
part  testified :  "On  examination  of  the  body,  I  found  over 
the  back  superficial  bruises  which  were  beginning  to  dis- 
appear. On  pressure,  however,  over  the  spinal  column,  I 
found  tenderness  over  the  upper  dorsal  and  lower  lumbar 
regions.  His  facial  expression,  as  he  came  in,  showed  a  care- 
worn, melancholy  appearance.  He  sat  down  in  a  stiff  posture, 
resting  his  arms  to  support  himself,  all  of  which  had  a  certain 
degree  of  significance.  The  examination  of  the  eyes  showed 
a  considerable  diminution  of  the  field  of  vision.  The  knee 
jerks  were  not  equal, — one  was  greater  than  the  other.  On 
testing  the  sensation,  I  found  over  his  back  certain  areas 
where  he  could  not  distinguish  the  difference  between  the 
head  and  the  point  of  a  pin,  given  a  moderate  pressure.  In 
regard  to  the  circulation,  I  found  that  extremely  sensitive  to 
fatigue.  Having  him  walk  to  the  bottom  of  my  steps  and 
back,  about  twenty  steps,  would  almost  double  the  pulse  rate. 
He  would  come  back  freely  perspiring,  something  which  would 
not  happen  to  any  ordinary  man.  These,  with  certain  sub- 
jective symptoms  which  I  was  able  to  elicit,  constituted  my 
examination.  The  examination  of  the  heart  showed  no 
abnormal  symptoms.  The  examination  of  the  urine  showed 
no  kidney  disease.  The  examination  of  the  stomach's  con- 
tents at  a  later  time  showed  the  stomach  to  have  the  usual 
ferments  and  acids.  By  pressure  over  the  tender  areas  of 
the  spine,  the  pulse  rate  could  be  markedly  increased."  In 
conflict  with  a  part  of  the  foregoing  testimony  is  some  intro- 
duced by  the  defendant,  principally  that  of  the  witness 
Oglesby,  to  the  effect  that  the  plaintiff  was  afflicted  with  his 
present  ailments,  and  which  constituted  the  injuries  com- 
plained of,  before  the  happening  of  the  accident.  At  the 
trial  the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$2, 500  and  for  costs,  and  judgment  was  entered  accordingly. 
A  motion  for  a  new  trial  was  then  made  and  overruled. 

It  is  contended  that  the  court  erred  in  not  setting  aside  the 
verdict  of  the  jury  as  being   excessive,   and  having  been  ren- 
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dered  under  the  influence  of  passion  or  prejudice.  This  con- 
tention cannot  avail  the  appellant.  As  may  be  seen  from  the 
evidence  above  referred  to  and  from  other  testimony  in  the 
record,  there  is  a  conflict  as  to  what  extent  the  plaintiff  was 
injured  by  the  collision,  or  on  the  point  as  to  whether  he  was 
afflicted  with  his  present  ailments  before  the  collision  occurred. 
The  Question  of  damages  for  such  injuries  was  therefore  ex- 
clusively within  the  province  of  the  trial  court  and  jury,  this 
being  a  case  at  law,  and  under  such  circumstances  we  have 
not  power  to  interfere  with  the  verdict  upon  the  ground  that 
it  is  excessive. 

In  such  a  case,  where,  as  here,  there  is  evidence  in  support 
of  the  verdict,  we  are  conclusively  bound  by  the  judsrment  of 
the  trial  court  and  jury  on  the  question  of  damages,  as  well 
as  on  any  other  question  of  fact.  It  has  been  repeatedly  so 
held  by  this  court,  and  it  is  no  longer  an  open  question  in  this 
state.  It  is  therejfore  useless  to  longer  incumber  the  records 
with  such  questions  in  such  cases.  This  court  will  not  inter- 
fere with  the  verdict  of  a  jury,  unless  there  is  no  legitimate 
proof  to  support  it.  Mangum  v.  Mining  Co.,  ii;  Utah,  534, 
50  Pac.  834;  Nelson  V.  Southern  Pac.  Co.,  15  Utah,  321;,  49 
Pac  644;  Anderson  v.  Mining  Co.,  15  Utah,  22,  49  Pac.  126; 
Murray  v.  Railroad  Co.,  16  Utah,  3«;6,  52  Pac.  596;  Harring- 
ton v.  Mining  Co.,  17  Utah,  300,  53  Pac.  737;  StoU  v.  Mining 
Co.,  19  Utah,  271,  i;7  Pac.  295;  State  v.  Endslev,  19  Utah, 
478.  57  Pac.  430;  Smith  v.  Droubay,  20  Utah,  443,  58  Pac. 
1112. 

It  is  also  insisted  for  the  apppellant  that  the  court  erred  in 
permitting  the  witness  Dr.  Anderson  to  give  his  opinion  as  to 
what  per  cent,  of  the  people  afflicted,  as  the  plaintiff  is,  with 
nervous  prostration  or  neurasthenia,  recover  permanently. 
The  objection  to  this  testimony  was  based  on  the  ground  that 
the  witness  was  not  shown  to  be  competent  to  give  such  an 
opinion.  As  to  whether  or  not  a  witness  is  competent  to 
testify  as  an  expert  is  a  question  of  fact,  within  the  sound  dis- 
cretion of  the  trial  judge,  and  his  determination  will  not  be 
reviewed  or  disturbed,  unless  a  palpable  abuse  of  discretion 
is  disclosed.  State  v.  Webb,  18  Utah,  441,  56  Pac.  159.  In 
this  case  no  such  abuse  is  shown  in  the  record. 

After  having  testified  as  to  his  professional  qualifications 
and  experience,  the  witness  was  permitted  to  testify,  without 
objection,  as  appears,  respecting  the  plaintiff's  injuries. 
disease,  and  condition,  and,  having  so  testified,  the  court  did 
not  err  in  permitting  him  to  give  his  opinion  as  to  what  per- 
centage of  such  patients  ultimately  recover  their  health,  since 
this  had  a  direct  bearing  upon  the  permanency  of  the  disease, 
which  it  was  claimed  resulted  from  the  injuries.  Cole  v. 
Railway  Co.,  95  Mich.  77,  ^4  N.  W.  638;  McClain  v.  Railroad 
Co.,  116  N.  Y.  4^9,  22  N.  E.  1062;  Raihroad  Co.  v.  Crist,  116 
Ind.  446,  19  N.  E.  310,  2  L.  R.  A.  450,  9  Am.  St.  Rep.  861;: 
Mangum  V.  Mining  Co.,  15  Utah,  534,  i;o  Pac.   834;  Railway 
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Co.  V.  Burnett,  80  Tex.  536,  16  S.  W.  320;  Railroad  Co.  v. 
Latimer,  128  111.  163,  21  N.  E.  7;  Hammond  v.  Woodman, 
66  Am.  Dec.  219,  234. 

Nor  did  the  court  err  in  permitting  the  expert  witness  to 
testify  as  to  how  long  a  person  under  similar  conditions  would 
probably  suffer  and  be  unable  to  work.  It  was  clearly  com- 
petent for  the  witness  to  so  testify,  having  already  testified  to 
the  condition  of  the  injured.  Abbot  v.  Dwinnell,  74  Wis.  514. 
43  N.  W.  496;  Hammond  v.  Woodman,  66  Am.  Dec.  235.  It 
is  not  deemed  important  to  discuss  any  other  Question  pre- 
sented. We  find  no  prejudicial  error  in  the  record.  The 
judgment  is  affirmed,  with  costs. 

MINER,  C.  J.,  and  BASKIN,  J.,  concur. 


Dixon  v.  New  England  R.  R. 

{Supreme  Judicial  Court  of  Massachusetts^  Suffolk^  June  4^  igoi.) 

[60  N.  E.  Rep.  581.] 

Action  for  Illegal  Arrest  of  Passenger — Evidence — Declarations  of 
Deceased  Officer— Good  Faith.— St.  1898,  c.  535,  provides  that  declara- 
tions of  a  deceased  person  shall  be  admissible  in  evidence  if  the  judg'e  is 
satisfied  that  they  were  made  in  good  faith,  and  on  the  declarant's  per- 
sonal knowledge,  and  before  beginning  of  the  suit.  Held  that,  where 
plaintiff  sued  a  railroad  company  for  an  illegal  arrest,  a  judgment  for 
defendant  will  not  be  disturbed  because  declarations  of  the  arresting 
officer  that  he  heard  the  conductor  demand  the  fare,  and  that  plaintiff 
refused,  and  tendered  his  ticket,  were  admitted  in  evidence  subsequent 
to  the  officer's  decease,  since  their  admission  showed  that  the  trial  court 
was  satisfied  that  the  declarations  were  made  in  good  faith  before  trial. 

Same — Failure  to  Secure  Stop-Over  Check — Evidence — Rules  of 
Company.* — Where  plaintiff  sued  for  an  illegal  arrest  for  the  alleged 
nonpayment  of  railroad  fare,  and  there  was  evidence  that  plaintiff  stopped 
over  without  securing  a  stop-over  check,  the  rules  of  the  company  re- 
quiring conductors  to  issue  stop-over  checks  was  admissible. 

Appeal — Review— Sufficiency  of  Bill  of  Exceptions. — Where  all  the 
evidence  was  not  reported  in  the  bill  of  exceptions,  the  ruling  of  the  trial 
court  that  the  rules  of  the  defendant  company  were  admissible  will  not 
be  reviewed  on  the  ground  that  the  rules  were  not  sufficiently  identified. 

Tickets — Contracts — Evidence — Instruction. — Where  a  passenger  pur- 
chased his  ticket  of  a  broker,  and  it  was  not  issued  by  the  defendant 
company,  a  charge  that  a  ticket  which  a  railroad  company  sells  to  a 
passenger  is  not  a  contract  between  the  company  and  the  purchaser,  but 
only  a  symbol  thereof,  was  properly  refused. 

Same — Cancellation — Question  for  Jury. — Where  a  passenger  pur- 
chased a  ticket  from  W.  to  H.,  and  stopped  over  at  B.,  a  station  between 
H.  and  W.,  without  securing  a  stop-over  check,  an  instruction  that  the 
fact  that  the  ticket  offered  by  the  passenger  was  accepted  by  the  conductor 
between  H.  and  B.,  and  punched  by  him  without  objection,  and  that  the 
conductor  between  B.  and  W.  testified  that  the  ticket,  if  it  had  not  been 
punched  twice,  was  a  good  ticket,  made  the  question  whether  the  pos. 

*As  to  the  liability  for  the  illegal  arrest  of  a  passenger,  see  Alabama 
&  V.  Ry.  Co.  V.  Kuhn  (Miss.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  466,  and 
foot'fiote. 
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aesBion  of  the  ticket  by  the  passenger  entitled  him  to  ride  from  B.  to  W. 
a  question  for  the  jury,  was  properly  refused. 

Same— Failure  to  Secure  Stop-Over  Check.— Where  plaintiff  had  a 
ticket  from  W.  to  H.,  and  took  a  train  at  H.,  and  the  conductor  punched 
it  twice,  and  placed  it  on  the  seat  in  front  of  plaintiff,  who  stopped  off 
at  B.,  a  station  between  H.  and  W.,  without  securing  a  stop-over  check, 
it  was  proper  to  charge  as  a  matter  of  law  that  the  conductor  on  a 
subsequent  train  from  B.  to  W.  was  not  bound  to  accept  the  ticket. 

Action  for  Illegal  Arrest  of  Passenger— Good  Faith  of  Police  Officer — 
Question  for  Jury. — Plaintiff  testified  that  the  conductor  refused  to 
accept  his  ticket,  and  at  his  destination  touched  him  on  the  arm,  and  told 
him  to  come  on,  and  took  him  to  a  police  officer.  The  conductor  testified 
that  plaintiff  came  to  him  at  his  destination,  and  said  he  would  go  with 
him,  and  that  they  walked  over  to  the  police  officer,  in  whose  presence 
the  conductor  demanded  plaintiff's  fare,  and,  on  plaintiff's  refusal  to  pay, 
the  officer  made  the  arrest  on  his  own  responsibility.  Held,  in  an  action 
against  the  railroad  for  an  illegal  arrest,  that  a  charge  that  the  question 
of  the  good  faith  of  the  police  officer  in  making  plaintiff's  arrest  was  not 
an  element  to  be  considered  by  the  jury  was  properly  refused. 

Same  —  Liability  —  Evidence  —  I  nstructions.  —  Where  plaintiff  was 
arrested  by  a  police  officer  for  the  nonpayment  of  his  fare,  and  the 
evidence  as  to  whether  the  police  officer  made  the  arrest  on  his  own 
responsibility  or  by  the  direction  of  the  conductor  was  conflicting,  an 
instruction  that  l>ecause  the  action  was  in  trespass,  and  the  only  answer 
was  a  general  denial,  the  facts  of  the  assault,  arrest,  and  imprisonment 
were  the  only  ones  in  issue,  and  any  evidence  given  by  defendant  in 
justification  were  allowable  only  in  mitigation  of  damages,  was  properly 
refused  as  too  broad,  since  evidence  of  justification  was  proper  to  be  con- 
sidered in  determining  whether  the  police  officer  acted  on  his  own  respon- 
sibility. 

General  Exceptions. — Where  a  general  exception  is  taken  to  a  part  of 
a  charge  which  covered  four  printed  pages  and  related  to  different  aspects 
of  the  case,  and  no  error  was  called  to  the  attention  of  the  trial  court, 
the  exception  must  be  overruled. 

Exceptions  from  superior  court,  Suffolk  county;  Daniel  W. 
Bond,  Judge. 

Action  by  Jonathan  B.  Dixon  against  the  New  England 
Railroad.  From  a  judgment  in  favor  of  defendant,  plaintiff 
brings  exceptions.     Exceptions  overruled. 

Hamilton  &  Eaton,  for  plaintiff. 
Chas.  F.  Choate,  Jr.,  for  defendant. 

BARKER,  J.  The  plaintiff,  after  having  ridden  upon  one 
of  the  defendant's  passenger  trains  from  Bristol,  Conn.,  to 
Waterbury,  was  there  arrested  for  fraudulent  evasion  of  fare, 
and  brought  this  action.  The  declaration  alleges  that  the 
defendant,  by  its  agents,  officers,  and  servants,  assaulted  the 
plaintiff,  caused  him  to  be  arrested  and  imprisoned  wrongfully 
and  unlawfully,  and  kept  him  so  imprisoned  and  deprived  of  his 
liberty  for  the  period  of  24  hours.  The  answer  denies  each  and 
every  allegation  of  the  declaration.  The  defendant  was  opera- 
ting a  line  from  Boston  to  the  state  of  New  York,  formerly  owned 
and  operated  bv  the  New  York  &  New  England  Railroad  Com- 
pany. On  July  27,  1896,  according  to  the  plaintiff's  testimony, 
he  bought  of  a  broker  at  Boston  a  ticket  which  had  been 
issued  by  the  New  York  &  New  England  Railroad  Company, 
which  read  **From  Waterbury  to  Hartford,"  and  then  bought 
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at  the  defendant's  Boston  station  a  ticket  from  Boston  to 
Hartford,  upon  which  he  rode  from  Boston  to  Willimantic, 
where  he  left  the  train*  and  remained  durinsr  the  night.  He 
testified  that  on  leaving  Boston  the  conductor  punched  twice 
the  ticket  on  which  the  plaintiff  was  riding,  and  that  he  received 
no  stop-over  check.  On  the  next  morning  he  was  carried 
from  Willimantic  to  Hartford  on  the  same  ticket,  and  then 
continued  his  journey  from  Hartford  on  the  same  train,  with 
a  different  conductor.  After  leaving  Hartford,  he  tendered 
to  the  conductor  the  ticket  reading  **From  Waterbury  to 
Hartford,''  and  the  conductor  punched  it  twice,  and  placed  it 
in  the  back  of  the  seat  in  front  of  the  plaintiff.  At  Bristol, 
a  station  between  Hartford  and  Waterbury,  he  left  the  car, 
and  stopped  until  the  next  train.  Whether  he  notified  the 
conductor  that  he  wished  to  stop  at  Bristol  was  in  dispute. 
He  took  the  next  train  for  Waterbury,  and,  when  asked  for 
his  fare,  tendered  the  same  ticket  on  which  he  had  ridden 
from  Hartford.  The  conductor  declined  to  accept  the  ticket 
on  the  ground  that  it  had  been  used  all  the  way  between  Hart- 
ford and  Waterbury.  This  the  plaintiff  denied,  and  explained 
the  circumstances,  but  the  conductor  refused  to  accept  the 
ticket,  and  notified  the  plaintiff  that  he  must  pay  his  fare,  or 
the  conductor  would  have  him  arrested,  stating  that  the  ticket 
would  be  good  if  not  twice  punched,  and  that  it  would  have 
been  good  to  stop  off  on  at  Bristol  if  he  had  asked  for  a  stop- 
over check.  Several  times  before  arriving  at  Waterbury  the 
conductor  asked  for  the  fare,  and  the  plaintiff  tendered  the 
ticket,  and  the  conductor  refused  to  accept  it,  and  said  that,  if 
the  plaintiff  would  not  pay  his  fare,  he  would  have  him 
arrested.  The  evidence  as  to  the  arrest  was  conflictiner.  The 
plaintiff  testified  that  upon  the  arrival  of  the  train  at  Water- 
bury the  conductor  touched  him  on  the  shoulder  or  arm,  and 
said,  in  substance, ''Come  with  me,"  and  that  the  plaintiff 
went  with  him  to  the  platform,  where  the  conductor  turned 
him  over  to  a  policeman,  saying,  **Take  this  man  in  charge." 
There  was  no  dispute  that  Dean,  a  policeman,  arrested  the 
plaintiff  without  a  warrant,  and  took  him  to  the  station  house, 
where  he  was  locked  up  from  one  to  three  hours,  when  he 
was  released  on  bail,  and  upon  the  next  day  he  was  arraigned 
in  the  city  court  upon  a  complaint  for  fraudulent  evasion  of 
fare,  upon  which  he  was  tried  and  acquitted.  The  conductor, 
in  his  testimony,  gave  a  different  account  of  the  arrest  from 
that  given  by  the  plaintiff.  He  denied  touching  the  plaintiff, 
or  beckoning  the  plaintiff  to  come  with  him,  and  testified  that, 
after  he  had  helped  the  passengers  to  the  platform  at  the 
station,  the  plaintiff  was  standing  at  his  right,  possibly  six 
feet  away;  that  the  plaintiff  spoke  to  him,  and  said  he  would 
go  with  him;  that  the  conductor  said.  **A11  right,"  he  would 
siee  if  he  could  find  a  place  for  him.  '*  We  walked  through  the 
depot,  and  just  on  the  opposite  side  a  policeman  was  stand- 
ing, and  I  spoke  to  him,  and  I  told  him  that  this  gentleman 
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refused  to  pay  his  fare,  and  before  him  I  demanded  his  fare 
from  Bristol  to  Waterbury.  Mr.  Dixon  says,  *  And  before  you 
I  offer  this  ticket  to  the  conductor  for  my  fare  from  Bristol  to 
Waterbury. '  The  policeman  took  the  ticket,  and  looked  at 
it,  and  said,  'That  ticket  isn't  good.'  This  was  stated  in  the 
presence  of  Mr.  Dixon.  Mr.  Dixon  said,  'Why.^'  and  he  said, 
^Because  it  is  punched.'  I  asked  him  for  his  fare  again,  and 
he  refused  to  give  it.  I  told  the  policeman  that  I  demanded 
his  arrest  for  his  fare  from  Bristol  to  Waterbury,  which  was 
37  cents,  and  that,  if  he  would  pay  the  37  cents,  to  let  him  go. 
The  policeman  told  Mr.  Dixon,  'You  will  have  to  come  with 
me. '  He  made  some  hesitation,  but  the  policeman  got  him, 
and  took  him  by  the  arm,  and  thev  walked  on."  There  was 
evidence  of  the  defendant's  rules  and  customs  as  to  punch- 
ing tickets,  and  as  to  allowing  passengers  to  stop  over,  and  the 
use  of  stop-over  checks,  and  also  as  to  whether  the  defendant 
was  bound  to  honor  tickets  issued  by  the  New  York  &  New 
England  Railroad  Company,  and  as  to  its  customs  and  instruc- 
tions upon  that  subject.  Sections  1591.  3541,  and  3607  of  the 
General  Statutes  of  Connecticut  making  it  a  penal  offense 
fraudulently  to  evade  payment  of  a  railroad  fare,  were  in  evi- 
dence, as  also  section  2002,  requiring  police  officers  and  others 
in  their  respective  precincts  to  arrest  without  previous  com- 
plaint and  warrant  any  person  for  any  offense  within  their  ju- 
risdiction, when  the  offender  shall  be  taken  or  apprehended  in 
the  act,  or  on  the  speedy  information  of  others. 

The  first  exception  argued  was  to  the  admission  of  declara- 
tions of  Dean  that  he  had  arrested  the  plaintiff  for  evading  his 
fare,  and  that  he  (Dean)  heard  the  conductor,  in  his  presence, 
demand  fare  of  the  plaintiff  at  the  station,  and  the  plaintiff  re- 
fuse to  pay,  tendering  his  ticket.  There  was  evidence  that 
Dean  was  dead  at  the  time  of  the  trial.  The  admission  of  the 
evidence  shows  that  the  presiding  judge  was  satisfied  that  the 
declarations  were  made  in  good  faith,  and  upon  Dean's  per- 
sonal knowledge,  and  before  the  beginning  of  the  suit.  Evi- 
dence of  them  was  therefore  admissible.  St.  i8q8,  c.  535; 
Brooks  V.  Holden,  175  Mass.  137,  55  N.  E.  802. 

Another  exception  was  to  the  reading  of  certain  extracts 
from  the  defendant's  rules.  The  rules  were  admissible  in  evi- 
dence. O'Laughlin  V.  Railroad  Co.,  164  Mass.  139,  41  N.  E. 
121.  and  cases  cited.  Such  rules  are  not  records,  and  are 
sufficiently  identified  if  it  is  shown  that  they  are  issued  by 
those  who  conduct  the  business  of  a  common  carrier  for  the 
government  of  its  servants.  The  sufficiency  of  identification 
is  a  question  for  the  presiding  judge,  upon  which  his  finding 
is  conclusive,  unless  all  the  evidence  is  reported,  and  the  find- 
ing is  unwarranted  by  it.  Gorton  v.  Hadsell,  9  Cush.  508, 
^11;  Com.  V.  Russell.  160  Mass.  8,  31;  N.  E.  84.  Here  the 
bill  does  not  purport  to  state  all  the  evidence  upon  this  ques- 
tion, but  does  state  enough  to  show  that  the  iudee  was  war- 
ranted in  his  finding,  and  that  the  exception  must  be  overruled. 
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The  other  exception  to  the  exchision  of  evidence  has  been 
waived. 

The  remaining  exceptions  are  to  the  refusal  to  give  certain 
requests,  and  a  general  exception  to  a  part  of  the  charge  set 
out  in  the  bill.  The  first  request  was:  **That  a  ticket  which 
a  raibroad  company  sells  to  a  passenger  is  not  a  contract  be- 
tween the  company  and  the  purchaser,  but  is  only  a  symbol 
thereof,  and  a  piece  of  evidence  showing  what  the  real  con- 
tract is.'*  A  railroad  ticket  may  be  more  than  a  symbol,  and 
it  may  not  show  what  the  real  contract  is.  The  only  ticket 
which  was  in  question  was  the  one,  not  issued  by  the  defend- 
ant, and  not  sold  by  the  defendant  to  any  one,  and  bought 
by  the  plaintiff  of  a  broker.  If  all  the  propositions  of  the 
request  had  been  sound  in  law,  to  have  given  it  as  an  instruc- 
tion upon  the  evidence  as  it  stood  would  have  tended  to 
mislead  the  jury,  and  it  was  properly  refused.  The  second 
request  was:  **That  in  this  casein  view  of  the  testimony 
given  by  the  president  of  the  road  in  his  deposition,  the  fact 
that  the  ticket  offered  by  Mr.  Dixon  was  accepted  by  the 
conductor  between  Hartford  and  Bristol,  and  punched  by 
him  without  objection,  and  the  testimony  of  the  con- 
ductor between  Bristol  and  Waterbury  that  the  ticket,  if  it 
had  not  been  punched  twice,  was  a  good  ticket,  it  becomes  a 
question  of  fact  for  the  jury  whether  the  possession  of  said 
ticket  by  the  plaintiff,  purchased  by  him  in  good  faith,  entitled 
him  to  ride  between  Bristol  and  Waterbury.*'  This  request 
was  refused,  and  in  the  part  of  the  charge  excepted  to  the  jury 
were  told,  in  effect,  that,  as  matter  of  law,  under  the  circum- 
stances, the  ticket  was  not  good  for  the  plaintiff's  passage 
upon  that  train  at  that  time,  and  that  it  was  not  a  ticket  that 
the  conductor  was  obliged  to  take  in  payment  of  fare.  The 
refusal  of  the  request  and  the  ruling  given  were  right.  Upon 
the  undisputed  evidence,  the  punching  of  the  ticket  twice  by 
the  first  conductor  to  whom  the  plaintiff  tendered  it  after 
leaving  Hartford  canceled  the  ticket,  and  made  it  not  good  for 
passage  upon  another  train.  A  passenger  may  have  a  right 
to  transportation  between  certain  stations  because  of  his  con- 
nection with  a  certain  ticket,  and  yet,  if  the  ticket  itself  is 
not  in  order,  a  conductor  is  not  bound  to  take  it  in  payment 
of  fare.  Bradshaw  v.  Railroad  Co.,  135  Mass.  407,  409;  Mur- 
dock  V.  Railroad  Co.,  137  Mass.  293,297,  2q8.  See,  also, 
Coleman  V.  Railroad  Co.,  106  Mass.  160,  173,  175,  178.  As 
was  said  in  Bradshaw  V.  Railroad  Co.,  ubi  supra,  it  would 
often  be  impossible  for  a  conductor  to  ascertain  and  decide 
upon  the  right  of  a  passenger  except  in  the  usual  simple  and 
direct  way.  The  passeneer's  right  to  transportation  is  no 
greater  than  the  right  and  duty  of  the  conductor  to  enforce 
reasonable  rules,  and  for  the  time  being  the  passenger  must 
bear  the  burden  which  results  from  his  failure  to  have  a  proper 
ticket.  The  present  plaintiff  was  furnished  all  the  transporta- 
tion to  which  he  claimed  the  right,  and  the  questions  upon  trial 
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were  those  growing:  out  of  his  arrest  after  he  had  completed  his 
iourney.  The  exception  to  the  refusal  of  the  third  request,  *  *  that 
under  the  law  of  Connecticut  the  arrest  of  the  plaintiff  by  the 
conductor,  if  made,  or  by  the  police  officer,  as  testified  to, 
was  an  unlawful  arrest, ' '  and  also  the  exception  to  the  refusal 
of  the  fourth  request,  *'that  under  the  law  of  Connecticut  it  is 
a  question  of  fact  for  the  jury  to  determine  whether  said  arrest 
was  unlawful  or  not,'*  have  been  waived  by  the  plaintiff's 
brief  upon  the  ^ound  that  the  requests  were  sufficiently 
covered  by  the  charsre.  The  fifth  request — **that,  if  the  jury 
find  that  the  conductor  touched  the  plaintiff  upon  his  person, 
and  said  to  him,  'Come  with  me,'  that  would  constitute  an 
arrest" — was  given  as  an  instruction  to  the  jury.  The  sixth 
request  was:  ''That  the  question  of  the  g:ood  faith  of  the 
police  officer  in  making  the  arrest  of  Mr.  Dixon,  as  testified 
to  in  this  case,  is  not  an  element  to  be  considered  by  the  iury 
in  determining  the  case. ' '  The  plaintiff  concedes  that,  if  the 
action  were  against  the  police  officer,  he  might  prove  that  he 
acted  in  good  faith,  and  believed  he  was  doing  his  duty.  But 
he  contends  that,  because  his  action  is  against  the  railroad 
company  because  it  caused  the  plaintiff  to  be  arrested,  the 
good  faith  and  honest  belief  of  the  police  officer  were  im- 
material. Such  was  not,  however,  the  only  aspe.ct  of  the  case. 
Upon  the  evidence  introduced  on  the  part  of  the  defendant 
there  was  no  arrest  by  the  conductor,  and  no  direction  on  his 
part  to  the  police  officer  to  make  the  arrest.  The  jury  could 
find  that  the  conductor  did  not  himself  assault  or  arrest  the 
plaintiff,  and  that  his  words  and  acts  were  not  a  direction  to 
make  the  arrest,  but  a  demand  that  the  officer  should  exercise 
the  jurisdiction  which  the  statute  had  given  him,  and  that  the 
officer  made  the  arrest  upon  his  own  authority  and  judgment 
in  view  of  what  he  had  himself  seen  and  heard.  Upon  this 
aspect  of  the  case,  the  good  faith  of  the  officer,  and  his  belief 
that  a  fraudulent  evasion  of  fare  had  been  consummated  under 
his  own  eyes,  could  not  be  said  to  be  immaterial.  The  seventh 
and  last  request  was  that:  "This  being  an  action  in  trespass, 
and  the  only  answer  the  general  issue  or  denial,  the  facts  of 
the  assault,  arrest,  and  imprisonment  are  the  only  ones  in 
issue,  and  any  evidence  given  by  the  defendant  in  justification 
of  explanation  is  allowable  only  in  mitigation  of  damages." 
There  is  no  doubt  that  the  defense  of  a  justification  is  not 
open  under  a  general  denial.  Snow  v.  Chatfield,  1 1  Gray, 
12;  Levi  v.  Brooks,  121  Mass.  i;oi,  505;  Cooper  v.  McKenna, 
124  Mass.  284;  Hathaway  v.  Hatchard,  160  Mass.  296,  35  N. 
E.  8157;  Lambert  V.  Robinson,  162  Mass.  34,  37  N.  E.  753. 
Whether  the  unnecessary  allegation  in  the  declaration  that  the 
arrest  and  imprisonment  were  unlawful  made  it  an  issue 
whether  the  arrest,  if  proved,  was  unlawful,  we  do  not  decide. 
See  St.  John  v.  Railroad  Co.,  i  Allen,  544,  541;.  The  request 
was  properly  refused,  because  it  was  too  broad.  If  the  arrest 
was  proved,  and  at  the  trial  it  was  conceded,  still  the  evidence 
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given  on  the  part  of  the  defendant  was  not  merely  allowable 
in  mitigation  of  damages.  It  could  be  considered  upon  the 
question  whether  the  arrest  was  the  act  of  the  police  officer 
alone ;  and,  if  this  explanation  of  the  arrest  was  found  by  the 
jury  to  be  true,  it  was  a  defense,  because  the  allegations  that 
the  wrongs  were  done  by  the  defendant  and  its  officers  and 
servants  were  unproved. 

The  exception  to  the  charge  is  to  a  part  of  it  which  occupies 
nearly  four  printed  pages,  and  deals  with  different  aspects  of 
the  case,  while  the  exception  is  wholly  general  **to  the  fore- 
goiner  instructions.*'  The  matters  relied  on  in  its  support  are 
chiefly  those  discussed  in  connection  with  the  specific  re- 
quests, and,  as  no  error  was  called  to  the  attention  of  the 
presiding  justice  at  the  trial,  the  exception  must  be  overruled. 
Brick  V.  Bosworth,  162  Mass.  334,  336,  and  cases  cited. 
Exceptions  overruled. 


McParlan  V,  Pennsylvania  R.  Co. 

{Supreme  Court  0/  Pennsylvania,  May  <?/,  jgoi,) 

[49  Atl.  Rep.  270.] 

Assault  by  Employee— Employer's  Liability.*— Testimony  that,  as  an 
intendinf^  passenj^er  was  in  the  act  of  entering^  a  car,  the  conductor 
caught  hold  of  him,  saying*,  **Stay  off  till  the  people  get  out,"  is  evi- 
dence that  what  the  conductor  did  was  not  only  in  the  course  of  his 
employment,  but  in  the  supposed  performance  of  his  duty  in  the  orderly 
management  of  the  passengers  leaving  and  entering  the  train,  so  as 
to  make  his  employer  liable  for  any  unnecessary  violence  used  by  him 
in  so  doing. 

Appeal  from  court  of  common  pleas,  Chester  county. 

Action  by  John  D.  McFarlan  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

John  J.  Pinkerton,  for  appellant. 

Thos.  W.  Pierce  and  Wilmer  W.  MacElree,  for  appellee. 

MITCHELL,  J.  For  a  willfql  or  intentional  trespass  by 
an  employee  outside  of  the  line  of  his  duty  under  his  employ- 
ment it  is  settled  that  the  emoloyer  is  not  responsible,  even 
though  it  be  committed  while  the  servant  is  in  the  exercise  of 
his  employment.  But  in  the  latter  case  its  willful  and  separate 
character  must  appear.  Plaintiff  declared  for  an  unprovoked 
assault  upon  him  by  the  conductor  as  he  was  about  to  enter 
the  train,  and  the  defense  was  a  total  denial  that  any  such 
assault  took  place.  Appellant  now  argues  that,  as  the  jury 
have  found  in  the  plaintiff's  favor  that  the  assault  was  com- 

*As  to  the  liability  of  railroad  company  for  as.«aults  by  employees,  see 
Turley  v,  Boston  «&  M.  R.  R.  (N.  H.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  440, 
and  note^  442  et  seq. 
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mitted,  we  must  take  the  plaintiff's  version  of  it,  and  that 
makes  out  a  clear  case  of  willful  and  unprovoked  trespass 
outside  the  line  of  the  conductor's  employment.  But  this 
view  ignores  some  of  the  evidence.  The  jury  were  bound,  in 
finding  their  verdict,  to  consider  and  determine  not  only  the 
fact  of  the  assault,  but  also  its  character,  and  the  circum- 
stances under  which  it  was  made.  The  plaintiff  testified  that 
he  was  an  intending  passenger,  and  was  in  the  act  of  entering 
the  car.  Prima  facie,  therefore,  he  was  within  the  authority 
and  control  of  the  conductor  in  the  course  of  his  employment, 
and  there  was  other  testimony  to  the  same  effect.  Thus  Mrs. 
Barton,  a  witness,  testified  that  when  the  conductor  caught 
hold  of  the  plaintiff  he  said,  ''Stay  off  until  the  people  get 
out."  This  was  evidence  that  what  the  conductor  did  was 
not  only  in  the  course  of  his  employment,  but  in  the  supposed 
performance  of  his  duty  in  the  orderly  management  of  the 
passengers  leaving  and  entering  the  train.  If  in  so  doing  he 
used  unnecessary  violence,  the  employer  would  be  liable, 
and  the  jury  have  so  found.     Judgment  affirmed. 


McGhbb  et  aL  v.  Reynoi«ds. 
{Supreme  Court  of  Alabama^  April  //,  igoi.) 

[29  So.  Rep.  961.] 

Ejection  of  Passencer — Negligence  of  Ticket  Agent  in  Failing  to  Ren- 
der Return  Ticket  Available  by  Stamping — Pleading.* — In  an  action 
against  a  railroad  company,  a  count  of  the  complaint  averred  that  plain- 
tiff purchased  a  roand-trip  ticket  from  the  defendant,  which  provided 
that,  before  it  was  g'ood  for  return  passag'e,  the  holder  had  to  be  identi- 
fied as  the  original  purchaser  before  the  defendant's  station  agent  at  the 
place  to  which  the  plaintiff  was  going,  who  would,  at  that  time,  sign, 
date,  and  stamp  the  ticket  as  said  agent ;  that  plaintiff  was  carried  as  a 
passenger  from  the  place  of  the  purchase  of  the  ticket  to  her  point  of  des- 
tination, and,  wishing  to  return,  she  presented  the  ticket  to  the  defend- 
ant's said  agent  for  his  ofiScial  stamp  and  signature,  and  offered  to  prove 
her  identity  as  the  contract  on  the  ticket  required  her  to  do,  in  order  to 
use  the  ticket  for  the  return  passage  ;  but  that,  notwithstanding  it  was 
the  said  station  agent's  duty  to  sign,  date,  and  stamp  the  said  ticket,  he 
refused  to  do  so,  and,  by  reason  of  said  ticket  not  being  so  dated,  stamped, 
and  signed,  the  plaintiff  was  ejected  from  defendant's  train  while  at- 
tempting to  return  to  the  place  from  which  she  started  by  the  use  of  such 
ticket.  Held,  that  said  count  states  a  good  cause  of  action  for  the  alleged 
refusal  of  the  defendant's  agent  to  stamp,  date,  and  sign  the  plaintiff's 
return  trip  ticket,  so  as  to  make  it  available  for  her  passage,  but  that  it 
did  not  set  forth  a  cause  of  action  for  the  plaintiff's  ejection  from  the 
train. 

Same — Same — Same — Cause  of  Action. — In  an  action  against  a  rail- 
road company  by  a  passenger,  a  count  of  the  complaint  averred  that  the 
plaintiff  purchased  a  round-trip  ticket  from  the  defendant,  which  pro- 

*See  generally^  6  Rap.  &  Mack's  Dig.  1022  et  seg, ;  4  Rap.  &  Mack's 
Dig.  213  et  seq, ;  9  Cent.  Dig.,  col.  1538. 
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vided  that  before  it  was  gcood  for  return  passag-e  the  holder  had  to  be  iden- 
tified as  the  original  purchaser  before  the  defendant's  station  agent  at 
the  place  to  which  plaintiff  was  going,  who  would  then  sign,  date,  and 
stamp  said  ticket  as  said  agent ;  that  plaintiff  could  not  read,  and  after 
reaching  her  place  of  destination,  and  wishing  to  return,  she  presented 
the  ticket  to  the  defendant's  station  agent  at  such  place,  and  requested 
him  to  fin.  it  so  that  she  could  return  to  the  place  whence  she  started ;  that 
such  agent  took  said  ticket,  and,  after  looking  at  it,  informed  plaintiff 
that  it  was  already  fixed,  and  that  she  could,  by  the  use  of  said  ticket, 
return  without  fixing  it  further ;  that  having  no  actual  knowledge  to  the 
contrary,  and  by  reason  of  the  wanton,  willful,  or  gross  negligence  of 
the  defendant's  said  agent  in  not  doing  his  duty  by  fixing  said  ticket  so 
that  plaintiff  could  return  thereon  as  a  passenger,  plaintiff,  when  she 
attempted  to  return  on  defendant's  train  by  the  use  of  said  ticket,  was, 
in  a  rude,  rough  and  angry  manner,  and  while  using  insulting  words, 
expelled  from  said  train  by  the  defendant's  conductor,  who  was  the 
defendant's  authorized  agent,  and  acting  within  the  scope  of  his  authority 
as  such  ;  that  such  expulsion  from  the  train  occurred  about  two  miles 
from  the  place  where  the  plaintiff  started  on  the  return  trip,  and  plaintiff 
suffered  much  pecuniary  damage  and  physical  pain  ;  that,  on  returning 
to  the  place  whence  she  started  on  the  return  trip,  she  again  requested 
the  defendant's  agent  to  fix  the  ticket  so  that  she  could  use  it  according 
to  its  terms,  and  offered  to  identify  herself  as  the  purchaser,  but  that  the 
agent  again  refused  to  fix  it,  and  used  abusive  and  insulting  language 
in  plaintiff's  presence,  '^wherefore  plaintiff  says  that  by  reason  of  the 
wanton,  willful,  intentional,  and  gross  negligence  of  defendant's  said 
agent  she  could  not  travel  on  said  ticket,  and  was  put  to  pecuniary  ex- 
pense, and  suffered  much  physical  trouble  and  mental  anguish  to  her 
damage,"  etc.  Held^  that  said  count  stated  a  cause  of  action  in  case  for 
the  breach  of  duty  resting  on  the  defendant  as  a  common  carrier,  by 
reason  of  the  agent's  failure  and  refusal  to  sign  and  stamp  said  ticket, 
but  averred  no  right  of  recovery  for  plaintiff's  physical  ejection  from 
the  train  ;  and  that,  therefore,  that  part  of  said  count  which  related  to 
the  plaintiff's  expulsion  from  the  train,  and  those  averments  of  what 
occurred  on  plaintiff's  second  attempt  to  have  the  ticket  signed,  dated, 
and  stamped,  was  superfluous  and  immaterial  to  the  cause  of  action 
as  stated,  and  should,  on  defendant's  motion,  have  been  stricken  from 
said  count. 

Same — Same — Same — Same — Use  of  Excessive  Force. — In  such  a 
case,  a  count  of  the  complaint  containing  the  allegations  as  above  set  out, 
relating  to  the  purchase  of  the  ticket  and  the  conditions  contained  therein , 
and  the  efforts  to  have  same  signed,  dated,  and  stamped,  and  the  refusal 
of  the  defendant's  station  agent  to  sign,  date,  and  stamp  said  ticket,  and 
his  statement  that  the  ticket  was  all  right,  and  she  could  use  it  for  return 
passage,  then  averred  that  after  being  so  instructed  by  defendant's 
agent  she  boarded  one  of  the  defendant's  trains  as  a  passenger,  and  with- 
out any  knowledge  that  she  had  no  right  to  ride  on  said  train  by  the  use 
of  said  ticket,  and  while  on  said  train,  without  any  resistance  on  her  part, 
she  was  rudely  and  forcibly  ejected  by  defendant's  conductor  from  said 
train,  and  **that  said  force  and  violence  upon  the  part  of  said  con- 
ductor was  unnecessary  to  eject  her  from  said  train  ;  that  she  had 
offered  no  resistance  to  his  demands  for  her  to  leave  the  train,  but 
had  only  besought  him  to  allow  her  to  remain  ;  ♦  •  •  that,  not- 
withstanding all  this,  the  said  conductor  wantonly,  willfully,  or  inten- 
tionally forcibly  ejected  the  plaintiff  as  aforesaid,"  causing  the  injuries 
complained  of.  fields  that  said  count  states  a  cause  of  action  in  tres- 
pass, and  claims  a  recovery  for  damages  for  the  alleged  excessive 
force  used  by  the  conductor  in  ejecting  plaintiff  from  the  train  ;  and 
that,  therefore,  all  of  the  averments  in  said  count  as  to  plaintiff  pre- 
senting the  ticket  to  the  defendant's  station  agent,  and  the  latter's 
statement  and  conduct  in  that  connection,  are  foreign  to  the  trespass 
sued  on,  and  should,  upon  defendant's  motion,  have  been  stricken  from 
said  count. 
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Appeal  from  circuit  court,  Morgran  county ;  H.  C.  Speake, 
Judge. 

Action  by  Mariah  Reynolds  against  Charles  M.  McGhee  and 
Henry  Fink,  receivers  of  the  Memphis  &  Charleston  Railroad 
Company.  Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

This  is  the  second  appeal  in  this  case.  After  the  reversal 
of  the  judgment  and  remandment  of  the  cause  on  the  former 
appeal,  the  complaint  was  amended  by  striking  out  the  first 
and  third  counts  thereof,  and  adding  the  fourth  and  fifth 
counts.  In  the  second  count  of  the  complaint  the  plaintifi 
claimed  $500  as  damages,  and  then  averred  that  the  defend- 
ants, as  receivers,  were  operating  the  Memphis  &  Charleston 
Railroad,  and  were  engaged  in  transporting  passengers  and 
traffic  for  hire;  that  on  June  22,  1894,  the  plaintiff  purchased 
a  ticket  of  the  defendants  for  her  transportation  as  a  passenger 
on  the  defendants'  cars  from  Decatur,  Ala.,  to  Huntsville. 
Ala.,  and  return  to  Decatur.  The  second  count  of  the  com- 
plaint then  continued  as  follows:  ''That  one  of  the  terms 
and  conditions  of  the  ticket  sold  by  defendant  to  plaintifi  was 
as  follows:  That  it  is  not  good  for  return  passage  unless  the 
holder  identifies  himself  as  the  original  purchaser  before  the 
authorized  agent  of  the  Memphis  &  Charleston  Raibroad  at 
point  first  named  above  (which  plaintifi  avers  was  Hunts- 
ville), and  when  officially  signed  and  dated  in  ink.  and  duly 
stamped  by  said  agent,  this  ticket  shall  thein  be  good  only  for 
a  continuous  passage  to  starting  point,  as  last  named  above 
(which  plaintiff  avers  was  Decatur,  Ala.),  only  on  next  pas- 
senger train  leaving  after  date  of  said  identification,  but  in  no 
case  later  than  the  date  canceled  in  margin  (which  plaintifi  avers 
was  October  3i»  1894).  Plaintiff  avers  that  on,  to  wit,  June  22, 
1894,  she  did  travel  as  a  passenger  on  said  ticket  on  defend- 
ants' cars  from  Decatur,  Alabama,  to  Huntsville,  Alabama, 
and  on  or  about  June  22,  1894,  presented  herself  for  identifica- 
tion as  the  original  purchaser  of  said  ticket  to  the  authorized 
agent  of  defendants  in  charge  of  the  Memphis  &  Charleston 
Railroad  at  Huntsville,  Alabama,  and  offered  proof  of  her 
identity  as  required  by  said  ticket,  and  plaintiff  avers  that  said 
agent  at  Huntsville,  Alabama,  was  the  agent  of  defendants, 
and  as  such  was  acting  within  tfhe  scope  of  his  authority. 
Plaintiff  further  avers  that  she  requested  of  said  agent  of 
defendants  at  Huntsville,  Alabama  (whose  name  is  unknown 
to  plaintiff),  to  fix  her  said  ticket  in  all  respects  as  was  re- 
quired by  the  stipulation  on  plaintiff's  ticket  as  is  above  set 
forth.  Plaintiff  avers  that  it  was  within  the  scope  of  the 
duties  of  said  authorized  agent,  prescribed  by  his  employ- 
ment, and  his  duty  as  the  agent  of  defendants,  to  officially  sign 
and  date  and  stamp  in  ink  the  said  ticket  of  plaintiff,  but  the 
said  agent  wholly  refused  and  failed  to  do  so,  though  re- 
quested to  do  so,  and  though  plaintiff  had  offered  proof  of  her 
identity  to  said  agent,  as  was  required   by  the  terms  of  said 
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ticket.  Plaintiff  further  avers  that  after  said  agent  at  Hunts- 
ville,  Alabama,  refused  to  sign  and  date  and  stamp  her  ticket, 
as  is  above  averred,  she  took  passage  at  Huntsville,  Alabama, 
on  or  about  June  22,  1894,  on  the  next  passenger  train  of 
defendants,  bound  for  Decatur,  Alabama,  in  all  respects  as  she 
was  required  and  authorized  to  do,  under  the  stipulations  of 
said  ticket  purchased  by  her  of  defendants;  that  while  she  was 
occupying  a  seat  in  defendants*  said  passenger  train,  in  a  law- 
ful and  peaceable  manner,  the  conductor  of  said  train,  an 
oflBcer  and  employee  of  defendants,  who  at  the  time  was  act- 
ing as  agent  for  defendants,  and  within  the  scope  of  his 
authority  as  conductor  in  charge  of  said  train,  demanded  of 
plaintiff  fare  from  Huntsville,  Alabama,  to  Decatur,  Alabama; 
that  plaintiff  tendered  to  said  officer  and  agent  of  defendants, 
who  at  the  time  was  in  charge  and  control  of  said  train,  the 
said  ticket  that  she  had  purchased  of  defendants,  and  had 
tendered  to  defendants'  authorized  agent  in  Huntsville, 
Alabama,  to  be  signed,  dated,  and  stamped  by  said  agent ; 
that  the  said  conductor  of  defendants'  train  refused  to  accept 
said  ticket,  refused  to  allow  or  permit  plaintiff  to  ride  on  said 
train  from  Huntsville  to  Decatur,  but,  against  the  protest  and 
objections  of  plaintiff,  forcibly,  roughly,  unlawfully,  wrongfully, 
and  willfully  ejected  plaintiff  from  said  car,  and  refused  to 
allow  or  permit  her  to  ride  thereon;  wherefore  plaintiff  says 
that  by  the  wrongful,  violent,  and  forcible  conduct  of  defend- 
ants, which  was  knowingly  and  willfully  done,  that  plaintiff 
suffered  pecuniary  loss,  and  endured  mental  and  bodily  suffer- 
ing, to  her  damage  five  hundred  {$500.00)  dollars;  wherefore 
she  brings  this  suit.''  The  fourth  count  of  the  complaint, 
after  setting  out  the  purchase  of  said  ticket  of  the  defendants' 
duly-authorized  agent,  then  continued  as  follows:  ''Plaintiff 
avers  that  said  ticket  was  purchased  by  her  from  the  regular 
and  authorized  ticket  agent  of  defendants  at  Decatur,  Alabama, 
and  (at  the  time  of  the  purchase  she  informed  defendants' 
said  agent  that  she  could  not  read  nor  write,  and  was  unable 
to  sign  her  name  thereto ;  whereupon  defendants*  said  agent, 
one  F.  G.  Morrow,  procured  another  person  to  sign  plaintiff's 
name  to  said  ticket.  Plaintiff  further  avers  that  said  agent 
did  not  inform  plaintiff  of  the  terms  and  stipulations  of  said 
ticket,  and  that  she  had  no  actual  knowledge  of  the  contents 
of  said  ticket,  because  of  her  inability  to  read,  and  because 
she  was  not  informed  by  said  agent.  Said  agent  did  inform 
plaintiff  that  when  she  got  on  the  train  to  go  to  Huntsville 
the  conductor  of  said  train  would  tear  the  ticket  in  two ;  that 
he  would  keep  one-half  of  it,  and  give  back  to  plaintiff  one- 
half;  that,  before  plaintiff  could  return  upon  the  part  of  the 
ticket  given  back  to  her,  she  would  have  to  take  it  to  the 
ticket  agent  of  defendants  at  Huntsville,  Alabama,  and  have 
him  fix  it  for  plaintiff).  Plaintiff  avers  that  on,  to  wit,  June 
22,  1894,  she  did  travel  on  said  ticket  as  a  passenger  on  defend- 
ants' cars  from  Decatur,  Alabama,  to  Huntsville,  Alabama  (and 
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on  or  about  the  same  day  and  date  she  presented  said  ticket 
to  the  ticket  agent  of  defendants  at  Huntsville,  Alabama, 
whose  name  is  to  plaintiff  unknown,  who  was  the  authorized 
agent  of  defendants  to  sell  and  fix  tickets,  and  at  the  time 
was  acting  as  such,  and  requested  him,  the  said  ticket  agcmt, 
to  fix  her  ticket  so  that  she  could  return  to  Decatur,  Alabama, 
on  said  ticket,  on  the  cars  of  defendants.  Plaintiff  avers  that 
it  was  within  the  scope  of  said  ticket  assent's  authority  to  fix 
her  tickets  as  requested,  and  it  was  his  duty  so  to  do.  When 
said  ticket  was  presented  to  said  agent  as  aforesaid,  the  said 
agent  took  said  ticket,  looked  at  it,  informed  plaintiff  .that  it 
was  already  fixed,  that  there  was  nothing  wrong  with  said 
ticket,  that  the  same  was  all  rieht,  and  that  she  could  go 
from  Huntsville  to  Decatur  on  said  ticket  without  fixing  it 
any  further).  Plaintiff  avers  that  she  had  no  actual  knowledge 
to  the  contrary,  and  that  by  reason  of  the  wanton,  willful,  or 
gross  negligence  of  said  ticket  agent  in  not  doing  his  duty, 
and  fixing  said  ticket  so  that  plaintiff  could  return  thereon  as 
a  passenger  on  defendants'  cars  to  Decatur,  Alabama,  (plain- 
tiff, when  she  attempted  to  do  so,  was  expelled  by  the  con- 
ductor of  saiid  train,  who  was  the  authorized  agent  of  defend- 
ants, and  at  the  time  acting  as  defendants'  agent,  and  within 
the  scope  of  his  authority  as  such,  in  a  rude,  rough,  and  angry 
manner,  and  with  words  of  insult  in  a  coarse  and  brutal  man- 
ner), so  that  plaintiff  suffered  much  pecuniary  damage  and 
physical  pain  and  mental  anguish.  (Said  ejection  from  said 
train  took  place  about  two  miles  from  Huntsville,  Ala.  The 
weather  was  hot  and  the  roads  dusty,  and  plaintiff  was  physi- 
cally ill,  and  in  this  condition,  by  reason  of  said  ejection, 
which  was  caused  by  said  ticket  agent  not  doing  his  duty,  as 
aforesaid,  plaintiff  was  compelled  to  walk  back  to  Huntsville). 
(Plaintiff  avers  that  upon  her  return  to  Huntsville  as  afore- 
said, it  being  on  June  22,  1894,  she  again  went  to  defendant's 
said  ticket  agent  and  offered  proof  of  her  identity  that  she 
was  the  person  whose  name  was  mentioned  on  said  ticket  as 
being  the  purchaser  thereof,  and  again  requested  him  to  fix 
said  ticket  so  that  she  could  return  thereon  in  accordance  with 
the  terms  of  said  ticket,  as  in  all  respects  she  had  a  right  to 
do:  but  plaintiff  avers  that  said  ticket  agent  refused  to  fix  the 
same  on  the  sole  alleged  ground  that  plaintiff's  name  was  not 
written  on  said  ticket,  and  said  ticket  agent,  being  informed 
by  plaintiff  that  said  ticket  was  purchased  by  her,  that  she  had 
no  more  money,  and  implored  bv  plaintiff  to  fix  said  ticket 
she  could  return  thereon  to  Decatur,  Alabama,  utterly  refused, 
as  aforesaid,  to  fix  said  ticket,  and  cursed  and  swore  in  the 
presence  of  plaintiff,  and  in  a  rude  or  angry  manner  informed 
plaintiff  that  if  she  got  to  Decatur  she  would  not  get  there  on 
that  ticket,  that  she  would  have  *to  pay  her  damn  money'  to 
get  there,  and  that  *by  God!'  he  was  tired  of  being  bothered 
about  that  ticket,  and  did  not  wish  plaintiff  to  say  anything 
more  about  said  ticket  to  him).     Wherefore  plaintiff  says  that 
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by  reason  of  the  wanton,  willful,  intentional,  or  gross  negli- 
gence of  defendant's  said  agent,  she  could  not  travel  on  said 
ticket,  she  was  put  to  pecuniary  expense,  and  suffered  much 
physical  trouble  and  mental  anguish,  to  her  damage  five  hun- 
dred dollars.  Wherefore  she  brins^s  this  suit,*'  There  was 
attached  to  this  count,  as  an  exhibit,  a  copy  of  the  ticket 
purchased  by  the  plaintiff.  The  fifth  count  of  the  complaint 
adopted  the  averments  of  the  fourth  count  down  to  where  it 
was  alleged  that  the  plaintiff  was  expelled  by  the  conductor 
of  said  train  while  ^'acting  as  defendant's  agent,  and  within 
the  scope  of  his  authoritv  as  such."  It  then  continued  as 
follows:  ** Plaintiff  avers  that,  after  what  defendant's  ticket 
agent  had  said  to  her  as  aforesaid,  she  boarded  defendant's 
train  to  go  to  Decatur,  Ala.,  as  a  passenger,  and  with  no 
actual  knowledge  upon  her  part  that  she  had  no  right  to  ride 
on  said  train  on  said  ticket ;  that  while  she  was  therefore,  in 
law,  a  trespasser  upon  said  train,  she  conducted  herself  in  a 
decent  and  orderly  manner,  and  in  all  respects  as  a  passenger 
should ;  that  the  conductor  of  said  train  demanded  fare  of 
plaintiff,  and  plaintiff  produced  and  offered  to  surrender  to 
him  the  ticket  she  had  purchased,  as  above  described  and 
set  forth.  Said  conductor  refused  to  accept  said  ticket,  and, 
upon  plaintiff  informing  him  she  had  no  money,  he  insisted 
upon  her  leaving  the  train,  and,  without  any  resistance  upon 
the  part  of  plaintiff,  he  rudely  and  forcibly  seized  plaintiff  by 
the  arm  and  dragged  her  out  of  her  seat  saying  to  her,  *  By 
God!  make  haste.  I  am  abready  behind  time,' — and  he  con- 
tinued to  hold  on  to  plaintiff  until  he  reached  the  platform  of 
the  car,  when  plaintiff  was  shoved  or  pushed  off  of  said  car, 
and  fell  upon  the  embankment  of  the  side  of  the  railroad  track. 
Plaintiff  avers  that  said  force  and  violence  upon  the  part  of 
said  conductor  was  unnecessary  to  eject  her  from  said  car; 
that  she  had  offered  no  resistance  to  his  demands  for  her  to 
leave  the  train ;  that  she  had  only  besought  him  with  words 
and  in  tears  to  be  allowed  to  remain ;  that  at  the  time  she  was 
thus  forcibly  ejected  there  was  a  large  number  of  people  in  said 
car,  who  could  see  how  plaintiff  was  treated,  and  could  hear 
what  was  said  to  her  by  said  conductor,  but,  notwithstanding 
all  this,  the  said  conductor,  wantonly,  willfully,  or  inten- 
tionally, forcibly  ejected  plaintiff  as  aforesaid,  whereby  she 
wa$.  caused  much  physical  suffering  and  much  humiliation 
and  mental  suffering,  to  her  damage  five  hundred  dollars. 
Wherefore  she  brings  this  suit." 

To  the  second  count  of  the  complaint  the  defendants 
demurred  upon  the  following  grounds:  **(i)  The  entire 
contract  or  ticket  is  not  set  out  or  alleged  in  said  count. 
(2)  Said  count  joins  two  separate  and  distinct  causes  of 
action,  in  this:  An  action  for  breach  of  contract  for 
the  alleged  failure  and  refusal  of  said  agent  to  identify 
plaintiff,  and  sign,  date,  and  stamp  her  ticket,  and  an 
action  in  tort  for  her  alleged  forcible,  violent,  rough,  and 


^'i^^"*^  CARRIERS  OF  PASSBNGBRS  23 

RCas 

McGhee  v.  Reynolds 

anlawful  ejection  from  said  train  by  the  conductor.  (3)  Said 
count  shows  no  cause  of  action,  in  this :  It  does  not  show 
that  the  agent's  failure  and  refusal  to  identify  plaintiff,  and 
sign,  date,  and  stamp  her  ticket,  was  negligence  or  caused 
any  damage  to  her,  and  it  does  show  that  she  was  a  trespasser 
on  said  train,  and  that  the  conductor  had  a  right  to  eject  her 
therefrom,  and  it  fails  to  show  that  the  conductor  used  more 
force  than  was  necessary  in  ejecting  her. ' '  The  defendants 
moved  to  strike  from  the  fourth  count  that  part  thereof  which 
is  within  the  first  parenthesis,  as  copied  above,  upon  the 
ground  that  said  averments  are  immaterial  to  the  cause  of 
action,  and  do  not  affect  the  plaintifi's  right  of  action  for  the 
alleged  misconduct  or  breach  of  duty  of  the  defendants'  Hunts- 
ville  agent.  The  defendants  moved  to  strike  from  the  fourth 
count  that  oortion  thereof  which  is  within  the  third  paren- 
thesis, commencing  with  the  words,  "Plaintiff,  when  she 
attempted  to  do  so,  was  expelled,'*  etc.,  upon  the  ground 
that  said  allegations  are  immaterial  and  irrelevant,  and  evi- 
dence to  sustain  them  would  be  inadmissible.  The  defend- 
ants also  moved  to  strike  from  the  fourth  count  that  portion 
thereof  within  the  fourth  parenthesis,  upon  the  ground  that 
said  averments  are  immaterial,  and  do  not  affect  the  plaintiff's 
right  of  action  for  the  alleged  misconduct  or  breach  of  it  of 
the  defendant's  Huntsville  agent.  The  defendants  also  moved 
to  strike  from  the  fourth  count  that  portion  within  the  last 
parenthesis,  commencing  with  the  words:  ** Plaintiff  avers 
that  upon  her  return  to  Huntsville,"  etc.,  because  said  aver- 
ments are  immaterial  and  constitute  no  part  of  the  transac- 
tions which  are  made  the  basis  of  the  plaintiff's  right  of 
recovery.  The  defendants  moved  to  strike  from  the  fifth  count 
the  same  allegations,  separately,  as  were  included  in  the 
motion  to  strike  from  the  fourth  count,  and  for  the  same  rea- 
sons as  stated  therein,  and  also  moved  to  strike  from  the 
fifth  count  that  portion  of  the  said  count  which  is  adopted 
from  the  fourth  count  and  is  included  in  the  second  paren- 
thesis, commencing  with  the  words,  "and  on  or  about  the 
same  day  and  date  she  presented,"  etc.,  on  the  ground  that 
said  averments  were  immaterial  and  did  not  affect  the  plain- 
tiff's right  to  ride  on  the  defendant's  train,  or  the  conductor's 
right  to  take  her  therefrom,  as  counted  on  in  said  fifth  count. 
The  demurrers  to  the  second  count  of  the  defendants'  several 
motions  to  strike  portions  of  the  fourth  and  fifth  counts  from 
the  file  were  each  separately  overruled,  and  to  each  of  these 
rulings  the  defendants  separately  excepted.  Issue  was  joined 
upon  the  plea  of  the  general  issue,  and  there  were  verdict  and 
judgment  for  the  plaintiff,  assessing  her  damages  at  $275. 

Humes,  Sheffey  &  Speake,  for  appellants. 
O.  Kyle,  for  appellee. 

SHARPE,  J.  On  the  former  appeal  count  2  of  the  com- 
plaint was  construed  as  containing  no  cause  of  action,  except 
for  the  alleged  refusal  of  defendant's  agent  at   Huntsville  to 
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Stamp  date  and  sig:n  the  plaintiff's  return-trip  coupon  so  as 
to  make  it  available  for  her  passagre  in  returning  to  Decatur; 
and  this  court  held  that,   notwithstanding  such  refusal  was 
wrongful,  the  coupon,  lacking  the  required  indicia  of  her  rierht 
to  use  the  ticket  for  passage,  gave  her  no  right  to  be  carried 
as  a  passenger,  and  consequently  no  remedy  for  her  ejection 
from  the  train.     McGhee  v.  Reynolds,  117  Ala.  413,  23  South. 
68.     Amendments  made  since  the  cause  was  remanded  have 
stricken  from  the  complaint  all  it  then  contained,  except 
count  2,  and  have  added  counts  numbered  4  and  ^.     Count  4 
sets  out  a  ticket  which  stipulates  for  plaintiff's  passage  from 
Decatur  to   Huntsville  and  return,    subject    to  conditions, 
among  which  is  the  foUowine:  "(3)   That  it  is  not  good  for 
return  passage   unless  the  holder  identifies  himself  as  the 
original  purchaser  before  the  authorized  agent  of  Memphis  & 
Charleston     Railroad    at  point    named  above;    and,    when 
officially  signed  and  dated   in  ink  and  duly  stamped  by  said 
agent,  this  ticket  shall  then   be  good  only   for  a  continuous 
passage  to  starting  point  as  last  named  above  only   on  next 
passenger  train  leaving  after  date  of  said  identification,  but 
in  no  case  later  than  date  canceled  in  margin."    It  avers,  in 
substance,  that  plaintiff  could  not  read,  but  that  she  was  in- 
formed by  the  Decatur  agent  who  sold  it  that  before  she  could 
return  on  it  ''she  would  have  to  take  it  to  the  ticket  agent  of 
defendants  at  Huntsville,  Alabama,  and  have  him  fix  it'*;  that 
she  presented  it  to  the  Huntsville  agent,    and  requested  him 
to  fix  it  so  that  she  could  return   to  Decatur ;  and  averments 
are  made  as  follows :     ''The  said  agent  took  said  ticket,  looked 
at  it,  informed  plaintiff  that  it  was  already  fixed,  that  there 
was  nothing  wrong  with  said  ticket,  that  the  same  was  all 
right,  and  that  she  could  go  from  Huntsville  to  Decatur  on 
said   ticket    without    fixing  it  any  further.     Plaintiff  avers 
that  she  had  no  actual  knowledge  to  the  contrary,  and  that 
by  reason  of  the  wanton,  willful,  or  gross  negligence  of  said 
ticket    agent  in  not  doing  his  duty  and  fixing  said  ticket  so 
that  plaintiff  could  return  thereon  as  a  passenger  on  defend- 
ants' cars  to  Decatur,  Alabama,  plaintiff,  when  she  attempted 
to  do  so,  was  expelled  by  the  conductor  of  said  train,  who  was 
the  authorized  agent  of  defendants,  and  at  the  time  acting  as 
defendants'  agent,  and  within  the  scope  of  his  authority  as 
such,  in  a  rude,  rough,  and  angry  manner,  and  with  words  of 
insult,  in  a  coarse  and  brutal  manner,  so  that  plaintiff  suffered 
much  pecuniary  damage  and  physical  pain  and  mental  anguish. 
Said  ejection  took  place  about   two   miles  from   Huntsville, 
Ala.     The  weather  was  hot  and  the  roads  dusty,  and  plaintifjf 
was  physically  ill;  and   in  this  condition,   by  reason   of  said 
ejection,  which  was  caused  by  said  ticket  agent  not  doing  his 
duty  as  aforesaid,  plaintiff  was  compelled  to  walk   back   to 
Huntsville. ' '     Then  follows  a  further  averment  to  effect  that, 
on  returning  to  Huntsville  after  being  expelled  from  the  train, 
plaintiff  again  requested  the  Huntsville  agent  to  fix  the  ticket 
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SO  that  she  could  use  it  according  to  its  terms,  and  offered  to 
identify  herself  by  a  witness  as  the  purchaser,  and  that  the 
aeent  again  refused  to  fix  it,  placing  his  refusal  on  the  ground 
that  her  name  was  not  written  on  it,  and  that  in  so  refusing 
he  cursed  and  swore  in  plaintiff's  presence  in  a  rude  and  angry 
manner,  *  *  wherefore  plaintiff  says  that  by  reason  of  the  wanton, 
willful,  intentional,  or  gross  negligence  of  defendants'  said 
agent,  she  could  not  travel  on  said  ticket,  she  was  put  to 
pecuniary  expense,  and  suffered  much  physical  trouble  and 
mental  anguish  to  her  damage,"  etc.  From  these  averments 
it  appears  that  the  injuries  for  which  damages  are  claimed 
in  this  count,  including  plaintiff's  forcible  election  from  the 
train,  are  all  averred  to  have  resulted  from  the  agent's  failure 
and  refusal  to  sign,  date,  and  stamp  the  ticket.  That  the 
injuries  and  damages  are  referred  to  such  negative  action  of 
the  ticket  agent  shows  that  the  alleged  assurances  or  advice 
given  by  the  Huntsville  agent  respecting  plaintiff's  right  to 
nse  the  ticket  without  further  fixing  are  not  declared  on  as 
the  wrong  sued  for.  The  same  consideration  shows  further 
that  both  the  fact  and  manner  of  plaintiff's  expulsion  from 
the  train  are  averred  as  being  consequential  to  the  ticket 
agent's  wrongful  conduct,  and  not  as  a  primal  cause  of  action 
in  trespass  or  other  form.  This  count,  though  containing 
much  superfluous  matter,  is  framed  for  recovery  upon  no 
cause  of  action  other  than  in  case  for  a  breach  of  duty  resting 
on  defendants,  as  common  carriers,  to  conform  to  their  own 
regulation  as  embodied  in  the  contract,  so  as  to  entitle  the 
plaintiff  to  be  received  and  carried  as  a  passenger.  The  con- 
tract is  set  out  only  as  matter  of  inducement,  showing  how  the 
duty  arose.  So  far  as  it  avers  the  second  refusal  to  fix  the 
ticket  occurring  after  plaintiff's  ejection  from  the  train,  this 
count  avers  no  actionable  wrong;  for  by  the  preceding  aver- 
ments of  the  same  count  she  elects  to  treat  the  contract  as 
broken  by  the  first  refusal  or  failure.  A  breach  of  an  entire 
contract,  committed  by  one  party  and  claimed  by  the  other, 
discharges  the  contract  from  continuing  operation,  so  that 
the  breach  cannot  be  repeated.  Therefore  defendants' 
motion  to  strike  from  the  complaint  these  averments  of  what 
occurred  on  plaintiff's  second  attempt  to  have  the  ticket  vali- 
dated should  have  been  granted.  The  motion  to  strike  from 
count  4  that  part  relating  to  plaintiff's  expulsion  from  the  train 
should  also  have  been  granted.  This  for  the  reason  that  the 
expulsion  was  not  a  proximate  result  of  the  wrong  declared 
on  in  this  count  as  causing  the  damage  sued  for,  which  wrong 
was  solely  the  agent's  failure  to  validate  the  ticket,  considered 
independently  of  his  wrong  advice.  The  fifth  count  avers 
that  plaintiff  was  a  trespasser  on  the  train,  but  declares  on. 
and  confines  the  claim  for  damages  to,  alleged  excessive  force 
used  by  the  conductor  in  ejecting  plaintff  from  the  train. 
What  is  alleged  in  this  count  as  to  presenting  the  ticket  to  the 
Huntsville  agent,  and  his  statements  and  conduct  in  that  con- 
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nection,  is  foreign  to  the  trespass  sued  on,  and  ought  to  have 
been  stricken  out  on  defendants'  motion.  A  refusal  to  strike 
averments  of  redundant  matter  from  a  complaint  is  reversible 
error  when,  and  only  when,  it  affirmatively  appears  that 
thereby  prejudice  resulted  to  the  defendant.  Railroad  Co. 
V.  Bridges,  86  Ala.  448,  5  South,  864;  Goldsmith  v.  Picard,  27 
Ala.  142.  Here  it  is  seen  that  the  irrelevant  averments  above 
mentioned  were  made  the  basis  for  testimony  which  could  not 
have  been  admissible  without  them,  and  of  a  kind  naturally 
prejudicial  to  the  defense.  The  errors  in  refusing  the  motions 
to  strike  referred  to  above  must  be  treated  as  entitling  the 
defendants  to  a  reversal  of  the  judgment.  Averments  of  the 
conversations  between  plaintiff  and  defendants'  agent  at 
Decatur  were  superfluous,  but  harmless.  A  complaint  should 
be  framed  UDon  a  definite  theory,  so  as  to  inform  the  defend- 
ant of  the  issue  he  is  called  upon  to  meet,  and  to  furnish  the 
court  with  the  means  of  determining  the  relevancy  of  evidence. 
If  this  should  be  done  upon  another  trial,  the  questions  in- 
volved in  charges  and  rulings  on  evidence  at  the  last  trial  may 
not  again  arise,  and  therefore  need  not  now  be  considered. 
Reversed  and  remanded. 


Chicago,  B.  &  Q.  R.  Co.  v.  Wolfe. 

{Supreme  Court  of  Nebraska,  March  20,  igoi,) 
[86  N.  W.  Rep.  441.] 

Legislature — Special  Session — Powers. — ^At  a  special  session  of  the 
legislature  no  business  can  be  transacted,  except  such  as  is  included  in 
the  objects  of  legislation  stated  in  the  proclamation  of  the  executive 
convening  the  law  making  body. 

Same — Same — Same — Statute. — Section  3,  art.  1,  c.  72,  Comp.  St., 
was  passed  at  a  special  session  of  the  legislature  held  in  1867,  and  is 
within  the  scope  of  the  third  object  designated  by  the  governor  in  his 
proclamation  convening  the  legislature. 

Same — Same — Enactment  of  Statute— Proclamation. — The  entire  proc- 
lamation of  the  governor  convening  the  legislature  in  special  session 
should  be  considered  in  determining  whether  any  given  act  at  such 
session  is  germane  to  the  objects  stated  in  the  call  of  the  executive. 

Injury  to  Passenger — Presumption  of  Negligence.* — When  one  is 
injured  while  a  passenger  on  a  railroad  train,  the  presumption  is  that 
such  injury  was  caused  by  the  negligence  of  the  carrier. 

Same— Liability.f — A  carrier  is  liable  for  damages  resulting  from  inju- 
ries sustained  by  a  passenger,  unless  the  latter  was  guilty  of  criminal 
negligence. 

Statute— Constitutional  Law. — Section  3,  art.  1,  c.  72,  Comp.  St.,  does 
not  contravene  the  fourteenth  amendment  to  the  constitution  of  the 
United  States. 

(SyUabus  by  the  Court. ) 

Error  to  district  court,  Phelps  countv;  Beall,  Judge. 
Action  by  John   F.  Wolfe  against  the   Chicago,    Burlingrton 

♦See  Whitney  v.  New  York,  etc.,  R.  Co.  (C.  C.  A.),  19  Am.  &  Eng.  R. 
Cas.,  N.  S.,  184,  2ind  foot-note,  185. 

tSee  generally,  9  Cent.  Dig.,  col.  1331  et  seq, ;  7  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  411 ;  2  Rap.  &  Mack's  Dig.  440  etseq. 
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&  Quincy  Railroad  Company.     Verdict  for  plaintif!.     Defend- 
ant brings  error.     Affirmed. 

W.  S.  Morlan,  W.    P.    Hall    T.    W.    Deweeso,    and   F.    E. 
Bishop,  for  plaintiff  in  error. 

S.  A.  Dravo  and  T.  J.  Mahoney,  for  defendant  in  error. 

NORVAL,  C.  J.  In  1894,  JohnF.  Wolfe  was  injured  while 
a  passenger  on  one  of  the  trains  of  the  Chicago,  Burlington 
&  Quincy  Railroad  Company,  and  for  such  injury  recovered 
judgment  against  defendant  under  section  3,  art.  i.  c.  72, 
Comp.  St.,  from  which  said  company  brings  error  to  this 
court.  The  brief  of  defendant  is  devoted  almost  wholly  to 
a  discussion  of  the  validity  of  this  statute.  All  arguments 
presented,  save  one,  have  been  repeatedly  passed  upon  by  this 
court  adversely  to  the  contention  of  defendant,  and  we  are 
convinced  that  the  rulinsrs  mentioned  are  right.  To  the  one 
new  point  we  purpose  to  devote  the  principal  part  of  this 
opinion.  The  law  attacked,  entitled  **An  act  to  define  the 
duties  and  liabilities  of  raibroad  companies''  (Sess.  Laws 
1867,  p.  88),  was  passed  at  a  special  session  of  the  legislature, 
which  met,  pursuant  to  a  proclamation  of  the  governor,  on 
May  16,  1867.  The  constitution  of  1866  contains  the  follow- 
ing limitation  on  the  power  of  the  legislature  when  convened 
in  special  session  (Gen.  St.  1873.  p.  55,  art.  2,  §  12):  **Butthe 
legislature  may,  on  extraordinary  occasions,  be  convened 
by  proclamation  of  the  governor,  and  when  so  convened  shall 
transact  no  business  except  such  as  relates  to  the  objects  for 
which  they  were  so  convened,  to  be  stated  in  the  proclamation 
of  the  governor.*'  Section  3  of  the  act  whose  title  is  above 
quoted  is  the  present  section  3,  art.  i,  c.  72,  Comp.  St.,  and 
it  is  contended  that  this  section  is  in  contravention  of  said 
constitutional  limitation,  in  that  it  is  foreign  to  any  of  the 
objects  for  which  that  legislature  was  convened,  as  stated  in 
said  proclamation.  The  latter  is  too  long  to  admit  of  inser- 
tion in  full  here,  but  we  think  the  law  attacked  is  clearly 
included  in  one,  if  not  more,  of  the  objects  stated  in  the  proc- 
lamation. Among  the  objects  therein  specified  is  one  num- 
bered 3,  as  follows:  **(3)  The  revision  or  amendment  of  the 
general  incorporation  law."  Senate  Journal  1867.  3d  Sess.  p. 
42.  At  that  time  the  general  incorporation  law  of  the  state 
comprised  chapter  25,  Rev.  St.  1866,  p.  187  et  sec,  and  in- 
cluded in  its  scope  regulations  for  the  incorporation,  control, 
regulation,  and  government  of  a  large  number  of  corporations, 
including  railroad  companies;  the  laws  governing  the  latter 
being  sections  72-122,  inclusive,  of  that  chapter.  This  por- 
tion of  the  general  incorporation  laws  of  the  state  includes 
many  provisions  regulating  the  formation,  government,  and 
control  of  railroad  corporations,  defines  their  rights  and 
duties,  and  is  as  much  a  part  of  the  general  incorporation  laws 
of  the  state  as  any  other  portion  of  the  chapter.  There  is  no 
doubt  that  the  act  of  1867  had  an  effect  to  amend  the  general 
incorporation    laws    of  the   state,  and  for  that  reason  was 
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germane  to  point  3  of  the  call  above  quoted.  Being  an  act 
complete  in  itself,  it  was  not  necessary  that  it  refer  to  any 
particular  portion  of  the  laws  to  be  amended.  Jones  v. 
Davis,  6  Neb.  36;  State  v.  Page,  12  Neb.  386,  11  N.  W.  495; 
Herold  v.  State,  21  Neb.  52,  31  N.  W.  258. 

It  is  contended,  however,  that  section  3,  with  the  remainder 
of  the  act,  was  enacted  pursuant  to  section  21  of  the  proclama- 
tion, which  provided  that  the  legislature  take  action  relatiner 
to  **the  responsibility  of  railroad  companies  for  damages 
done  to  stock  by  their  employees. "  It  is  argued  that  from  an 
investigation  of  the  origin  and  progress  of  the  bill  throusrh  the 
legislature  it  appears  that,  as  first  introduced,  it  related 
wholly  to  damages  to  live  stock,  but  that,  as  it  progressed,  it 
was  amended  by  the  insertion  of  section  3,  and  that  this  is 
evidence  that  that  body  construed  its  power  in  passing  the  act 
and  incorporating  this  section  into  it  as  being  derived  solely 
from  section  21  of  the  call;  and  that,  therefore,  the  court  is 
not  at  liberty  to  infer  that  it  obtained  its  authority  from  any 
other  portion  of  the  proclamation.  We  do  not  think  that  the 
history  of  this  section  is  evidence  that  the  legislature  con- 
strued its  authority  as  contended  for.  On  the  contrary,  to 
give  full  force  and  effect  to  the  controlling  presumption  that 
acts  of  the  legrislature  are  within  the  limitations  of  the  con- 
stitution, unless  the  contrary  clearly  appears,  we  are  bound  to 
assume  that  the  legislature  looked  to  the  proclamation  as  a 
whole,  with  a  view  to  determine  whether  this  amendment  to 
an  act  which  originally  was  wholly  within  the  purview  of  one 
object  of  the  call  was  not  germane  to  some  other  portion  of 
the  call.  The  fact  that  one  section  of  the  act  may  be  con- 
sonant to  one  portion  of  the  call,  while  another  section  may 
be  authorized  by  another,  does  not  in  any  wise  militate  against 
the  power  of  the  legislature  to  enact  the  law.  Such  an  inter- 
pretation of  the  fundamental  law  would  leave  out  of  sight  the 
rule  we  have  already  mentioned,  and  turn  the  presumptions 
aerainst  the  validity  of  a  law,  once  it  is  shown  that  a  portion 
of  a  bill  is  not  consonant  to  one  portion  of  a  proclamation, 
though  others  may  be.  It  is  the  duty  of  this  court  to  uphold, 
rather  than  to  tear  down,  legislation,  and  we  strain  no  rule  of 
interpretation  in  holding  that  the  legislature  had  ample 
authority  under  sections  3  and  21  of  the  call  to  pass  the  bill. 
A  wide  scope  for  legislation  relative  to  corporations  is  eriven 
by  section  3  of  the  call,  for  it  authorizes  the  revision  or  amend- 
ment of  the  general  incorporation  laws  of  the  state,  of  which 
those  relating  to  railroad  companies  are  a  part.  To  sustain 
its  argument  that  the  legislature  transcended  the  limitations 
of  its  power  in  the  respect  stated,  defendant  cites  the  court  to 
decisions,  some  of  which  we  will  review,  with  a  view  to  ascer- 
taining whether  they  are  in  point  here.  The  principal  case 
relied  upon  is  Wells  v.  Railway  Co.,  no  Mo.  286,  19  S.  W. 
530.  The  constitutional  limitation  placed  upon  legislatures 
convened  in  special  session   may  be  assumed  to  be  similar  in 
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the  two  States.  The  constitution  of  Missouri  also  contains 
the  following  provision :  ''The  general  assembly  shall  pass 
laws  to  correct  abuses,  and  prevent  unjust  discriminations  and 
extortion  in  the  rates  of  freight  and  passenger  tariffs  on  the 
different  raibroads  in  this  state,  and  shall  from  time  to  time 
pass  laws  establishing  reasonable  maximum  rates  of  charges 
for  the  transportation  of  passengers  and  freight  on  said  rail- 
roads and  enforce  all  such  laws  by  adequate  penalties.'* 
Const.  §§  4,  7.  art.  ii.  The  governor  of  that  state  called  the 
legislature  to  meet  in  special  session  for  the  purpose,  among 
others:  "To  provide  the  legislative  enactments  necessary  or 
expedient  to  enforce  and  execute  those  laws  and  principles 
with  reference  to  railways  and  railroad  companies  which 
the  people  themselves  have  enacted  and  declared  in  their 
constitution."  The  legislature  met,  and  enacted  a  law 
entitled  **An  act  to  provide  for  the  prevention  of  accidents  to 
railroad  employees  and  others,  by  requiring  that  switches, 
frogs  and  guard  rails  be  properly  blocked' '  (Sess.  Laws  Ex. 
Sess.  1887,  p.  14),  and  the  supreme  court  of  that  state  very 
properly  held  the  act  not  within  the  scope  of  the  proclama- 
tion, and  for  that  reason  unconstitutional.  A  very  cursory 
examination  of  the  act  is  sufficient  to  convince  the  reader  that 
a  law  which  requires  railroad  companies  to  properly  block 
their  switches,  frogs,  and  guard  rails  in  order  to  protect  per- 
sons from  injury  is  extremely  foreign  to  the  authority  given 
the  legislature  to  enact  laws,  correct  abuses  of,  and  to  prevent 
unjust  discrimination  and  extortion  in  freight  and  passenger 
rates,  and  to  pass  laws  establishing  reasonable  maximum 
freight  and  passenger  rates.  The  legislation  attempted  very 
clearly  did  not  come  within  the  sweep  of  the  proclamation, 
assuming  that  the  portion  quoted  was  the  only  one  relating 
to  railroad  companies,  and  ^vas,  therefore,  ultra  vires.  On  the 
other  hand,  the  act  in  question  here  was  clearly  comprehended 
in  that  portion  of  the  call  of  the  governor  which  asked  the 
legislature  to  consider  legislation  relative  to  revising  or 
amending  the  general  incorporation  laws  of  the  state.  This 
is  true  even  though  we  assume  that  it  was  within  the  power  of 
the  governor  to  limit  the  legislature  to  acts  merely  amendatory 
or  revisory  of  such  laws.  The  lesser  is  always  included  in 
the  greater,  and  those  portions  of  the  laws  relating  to  rail- 
roads were  a  part  of  the  general  incorporation  laws  of  the 
state;  hence  there  is  no  more  doubt  that  the  act  came  within 
the  scope  of  the  call  than  there  is  that  the  legislation 
attempted  by  the  legislature  of  Missouri  did  not  fall  within 
the  range  of  the  call  of  the  governor  of  that  state.  In  Jones 
V.  Theall,  3  Nev.  233,  the  court  held  that  a  legislature,  under 
a  clause  of  the  constitution  similar  to  ours,  has  no  power  at  a 
special  session  to  legislate  upon  any  subjects  except  those  to 
which  their  special  attention  has  been  called  by  the  governor 
with  a  view  to  legislative  action  thereon.  In  Davidson  v. 
Moorman,  2  Heisk.  575,  the  supreme  court  of  that  state  held 
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that  an  act  of  the  legislature  passed  at  a  special  session, 
which  provided  that  certain  persons  shall  have  a  certain  time 
in  which  to  redeem  real  estate  sold  under  judicial  process, 
was  not  within  the  range  of  a  proclamation  of  the  governor 
by  which  it  was  called  to  meet  to  legislate  upon  the  military 
and  political  interests  of  the  state.  These  cases  are  clearly 
not  in  point  on  the  question  before  us,  for  the  reasons  stated 
that  the  bill  in  question  in  this  case  does  come  within  the 
purview  of  one  or  the  other  of  the  sections  of  the  governor's 
call,  and  for  that  reason  the  legislature  did  not  transcend  its 
power. 

It  is  also  contended  that  the  act  is  not  authorized  by  the 
call  for  the  reason  that  it  destroys  the  defense  of  contributory 
negligence,  except  in  case  the  injured  party  is  criminally  neg- 
ligent, and  that  there  is  nothing  in  the  call  which  would 
authorize  the  legislature  to  deliberate  upon  or  pass  an  act 
with  that  object  in  view.  We  take  it  that  the  governor  has 
not  the  power  to  limit  the  legislature  to  some  specific  subject 
of  general  legislation,  but  that,  when  he  points  out  to  the  leg- 
islature the  general  scope  of  legislation,  as  he  did  in  both 
sections  3  and  21  of  the  call,  he  has  exhausted  his  powers, 
and  that  the  legislative  branch  may  then  proceed  to  legislate 
upon  any  subject  relating  to  such  general  head.  People  v. 
District  Court  of  Arapahoe  Co.  (Colo.  Sup.)  46  Pac.  681; 
Baldwin  v.  State,  21  Tex.  App.  fjQi,  3  S.  W.  109;  Brown  v. 
State  (Tex.  Cr.  App.)  22  S.  W.  596;  Mitchell  v.  Turnpike 
Co.,  3  Humph.  456:  State  v.  Shores,  31  W.  Va.  491,  7  S. 
E.  413,  13  Am.  St.  Rep.  875.  The  legislation  in  question  is 
clearly  regulative  of  corporations  formed  under  the  general 
incorporation  laws  of  the  state,  and  therefore  within  the  range 
of  the  powers  conferred  upon  the  legislature  by  the  execu- 
tive proclamation. 

The  remaining  questions  of  law  may  be  answered  more 
briefly,  having  been  decided  by  this  court,  in  one  form  or 
another,  in  numerous  decisions,  adversely  to  the  contention  of 
defendant,  and  from  which  rulings  we  have  no  reason  to 
recede.  It  is  argued  that,  as  the  evidence  of  plaintiff  did  not 
establish  any  act  of  negligence  on  the  part  of  defendant  which 
resulted  in  injurv  to  plaintiff,  he  failed  to  make  out  a  cause 
of  action.  He  did  prove  that  he  was  a  passenger  on  one  of 
defendant's  trains,  and  that  while  such  passenger  he  fell  from 
the  train,  and  one  of  his  feet  was  cut  off  by  the  passing  train. 
Under  such  a  state  of  facts,  this  court  has  a  number  of  times 
held  that  a  conclusive  presumption  of  negligence  on  the  oart 
of  a  common  carrier  arises,  on  which  presumption  a  party 
injured  is  entitled  to  recover,  if  damage  is  proved.  Railroad 
Co.  V.  Zernecke,  59  Neb.  689,  82  N.  W.  26;  Railway  Co.  v. 
Young,  58  Neb.  678,  79  N.  W.  556,  and  cases  there  cited. 
Again,  it  is  claimed  that  an  examination  of  the  various  laws 
in  existence  at  the  time  this  act  was  passed  and  those  passed 
afterwards  and  before  the  constitution  of  1875  was  adopted, 


Am  &  Bng  CARRIBSS  OF  PASSENGERS  31 

RCas 

Chicagro,  B.  &  Q.  R.  Co.  v,  Wolfe 

tos:ether  with  decisions  of  this  court  existing  at  the  last-named 
time,  aU  tend  to  show  that  it  has  been  and  is  the  policy  of  the 
les:islature  to  adopt  a  rule  of  liability  of  railroad  companies 
in  exact  accordance  with  such  liability  as  it  stood  at  common 
law,  and  that  the  act  should,  therefore,  be  construed  to  mean 
that  a  railroad  company  should  be  liable  only  in  case  an  injury 
to  a  passenger  occurs  through  and  was  caused  by  the  negli^ 
gence  of  such  common  carrier.  Without  citing  these  acts, 
which  we  do  not  think  in  any  sense  tend  to  establish  such 
rule,  we  will  simply  say  that,  if  such  was  the  intention  of  the 
legislature  or  of  the  people  who  adopted  the  constitution  now 
existing,  there  was  no  necessity  to  pass  the  act,  for  the  lia- 
bility of  common  carriers  contended  for  already  existed  at 
common  law.  and  there  was  no  obscurity  to  be  cleared  up  or 
settled  by  a  declaratory  statute.  The  argument  is  far-fetched, 
as  is  evident  when  we  iind  defendant  attempting  to  bring 
within  the  sweep  of  the  rule  contended  for  section  4,  art.  11, 
of  the  constitution,  wherein  it  is  provided  that  the  liability 
of  railroad  corporations  as  common  carriers  shall  never  be 
limited ;  and  it  is  argued  that  this  is  a  limitation  upon  the 
power  of  the  legislature  to  increase  the  liability  of  such  com- 
mon carriers  beyond  that  as  it  existed  ^t  common  law.  As  a 
matter  of  fact,  the  reason  for  the  adoption  of  that  section  was 
very  different  from  that  contended  for.  Railroads  and  other 
common  carriers  were,  through  clauses  inserted  in  bills  of 
lading,  attempting  to  evade  their  common-law  liabilities  as 
carriers;  and  this  clause  was  put  in  the  constitution  not  to 
prevent  the  legislature  from  enlarging  their  liabilities,  but 
to  prevent  them  from  narrowing  them;  and  this  clause 
accomplished  that  result.  Railroad  Co.  v.  Vincent,  58  Neb. 
171.  78  N.  W.  457;  Raibroad  Co.  v.  Palmer,  38  Neb.  463.  56 
N.  W.  9^7  \  Raikoad  Co.  v.  Lawler,  40  Neb.  356,  58  N.  W. 
968. 

We  are  also  urered  to  recede  from  our  former  definitions  of 
the  meaning  of  the  term  **criminal  negligence'*  employed  in 
said  section.  The  rulings  of  this  court  on  said  term  are  many 
and  well  known.  The  definition  seems  apt  and  logical,  and 
will  be  adhered  to. 

Again,  it  is  argued  that  the  statute  is  in  derogation  of  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States.  This  has  been  also  decided  adversely  to  that  con- 
tention, and  is  well  sustained  by  authority  and  reason.  Rail- 
way Co,  V.  Young,  58  Neb.  678,  79  N.  W.  556,  and  cases  cited; 
Railroad  Co.  v.  Zernecke,  supra,  and  cases  cited. 

Other  questions  argued  in  the  brief  have  been  so  recently 
presented  to  this  court,  and  examined  at  great  lenerth  and  with 
much  care,  that  it  seems  unnecessary  to  further  discuss  them 
at  length.  It  is  sufficient  to  say  that  we  are  content  with  the 
soundness  of  the  conclusions  arrived  at  relative  thereto,  and 
see  no  reason  for  abrogating  or  modifying  them.  The  stat-^ 
ute  so  strenuously  attacked  was  progressive  in  its  nature. 
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The  legislature,  in  passing  it,  took  into  consideration  the  fact 
that,  since  the  time  the  liability  of  common  carriers  became 
fixed  at  common  law  through  the  decisions  of  courts,  the 
means  of  travel  had  been  revolutionized.  From  compar- 
atively safe  and  easily  controlled  means  of  travel,  invention 
had  progressed  until  this  means  had  become  a  complicated 
and  exceedingly  dangerous  machine,  propelled  through  space 
at  an  extremely  rapid  rate  of  speed,  and  with  the  workings  of 
which  the  public  were  unfamiliar,  and  over  which  they  had 
not  the  slightest  control.  Considering,  then,  the  old  law,  and 
the  mischief  that  had  arisen  through  the  application  of  the 
inventive  genius  of  the  newer  age  to  the  means  of  locomotion, 
the  legislature  rightly  conceived  that  the  old  law  relative  to 
the  liabilities  of  common  carriers  in  the  respect  indicated  by 
this  legislation  had  become  obsolete,  and  it  therefore  pro- 
ceeded to  exercise  the  function  for  which  it  had  been  created 
by  curing  that  wherein  the  old  law  had  become  defective  and 
inapplicable  to  modern  conditions.  Added  to  this  perhaps 
was  the  consideration  that  there  was  no  reason  for  making 
common  carriers  insurers  of  the  safety  of  personal  property 
confided  to  them  that  would  not  apply  with  equal  force  to  the 
owners  of  that  property  where  their  persons  were  being  trans- 
ported from  point  to  point,  except  perhaps  those  indicated  by 
the  exceptions  contained  in  this  law.  It  would  seem  that  in  law 
the  owner  should  be  at  least  equal  to,  if  not  ''a  little  better  than 
his  dog;  a  little  dearer  than  his  horse.''  This  equalitv  the 
law  in  question  establishes,  excepting  the  common  carrier 
from  such  liability  only  in  such  instances  as  those  wherein 
his  judgment  should  guide  him  and  prompt  him  to  avoid  a 
threatening  danger.  From  a  careful  reconsideration  of  all 
our  former  decisions  and  the  facts  and  circumstances  connected 
with  the  passage  of  the  law,  we  are  of  opinion  that  the  law 
was  correctly  complied  with  on  the  trial  in  the  court  below, 
and  that  its  judgment  in  the  premises  should  be,  and  it  there- 
fore is,  afl&rmed.  

Skinnbr  v.  Wii^mington  &  W.  R.  Co. 

{Supreme  Court  of  North  Carolina^  May  jo^  /go/,) 

[39  S.  E.  Rep.  65.] 

Injury  to  Passenger—Negligence— Evidence.* — A  train,  on  reaching  a 
station,  was  stopped  a  little  before  the  baggage  car  was  placed  against 
the  baggage  on  the  platform.  Plaintiff's  intestate  was  standing  on  a 
car  platform  at  this  time,  supporting  himself  by  his  hand  on  the  door 
facing .  The  train  was  moved  forward  gently,  and  without  jerking,  and 
stopped,  whereupon  the  car  door  shut  itself,  injuring  intestate's  hand. 
There  was  no  evidence  of  any  fault  in  the  condition  or  construction  of 
the  car  door.  Meld,  that  plaintiff  could  not  recover,  as  there  was  no 
negligence  in  the  management  of  the  train. 

Appeal  from  superior  court,  Wilson  county;  Bowman, 
Judge.       

*As  to  the  degree  of  care  due  passengers,  see  generally,  notes,  9  Am.  & 
Eng.  R.  Cas.,  N.  S.,  6S2et  seg. 
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Skinner  v.  Wilmington  &  W.  R.  Co 

Action  by  Emily  Skinner,  administratrix,  against  the  Wil- 
mington &  Welden  Railroad  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.     Affirmed. 

Deans  &  Cantwell  and  J.  H.  Pou,  for  appellant. 
Aycock  &  Daniels,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff's  intestate  was  a  pas- 
senger on  one  of  the  defendant's  trains,  and  upon  its  reaching 
Wilson  he  got  up  to  disembark.  The  train  was  stopped  a 
little  before  the  baggage  car  was  placed  against  the  baggage 
to  be  taken  on.  At  this  time  the  intestate  was  seen  standing 
on  the  platform  of  a  passenger  car,  supporting  himself  by  hav- 
ing his  hand  in  position  on  the  door  facing.  The  train  was 
then  moved  up  a  little  forward,  gently,  and  without  jerking, 
and  stopped.  At  this  juncture  the  door  of  the  coach  shut 
itself,  and  the  intestate's  hand  was  caught  in  the  jamb,  and 
badb'  injured.  The  following  is  the  whole  of  the  evidence 
offered  by  the  plaintiff  in  the  case:  David  Barnes,  for  the 
plaintiff,  testified:  "I  was  porter  at  the  hotel.  Met  train' No. 
48,  June  14,  1898,  at  the  depot  in  Wilson.  When  the  train 
arrived,  it  stopped  a  little  before  it  got  the  baggage  car  against 
the  baggage.  Mr.  Skinner  was  standing  on  the  platform,  sup- 
ix)rting  himself  by  his  hand  between  the  door  face.  Train 
moved  forward  a  little,  and  at  the  second  stop  the  door  came 
shut,  and  his  fingers  were  caught  in  the  jamb  of  the  door  and 
injured.  When  I  first  saw  Mr.  Skinner,  he  was  in  his  seat., 
This  was  before  the  train  stopped  the  first  time ;  and  just 
about  the  time  it  was  coming  to  a  stop  I  saw  Mr.  Skinner  get 
op  and  walk  forward.  When  I  next  saw  him  he  was  standing 
on  the  platform,  with  his  hand  on  the  door  jamb,  as  before 
stated."  On  cross-examination  this  witness  testified  that  it 
was  not  always  possible  to  stop  a  train  exactly  against  the 
baggage,  and  it  was  not  unusual  for  it  to  move  up  a  little  ways 
after  it  first  stopped,  in  order  to  get  the  baggage.  When  the 
train  moved  up  to  the  baggage,  it  moved  up  in  an  ordinary 
way,  and  stopped  as  it  ordinarily  stopped,  without  jerking. 
Frank  Pierce  testified  for  the  plaintiff  as  follows:  ''I  was 
working  for  the  express  company  on  the  14th  of  June,  1898. 
when  the  accident  occurred.  Whefi  the  train  stopped,  I 
boarded  the  express  car  to  unload  and  load  express.  The  train 
moved  up  a  little.  I  called  to  the  hand  to  pull  truck  off. 
Train  moved  up  and  stopped.  After  it  stopped,  I  saw  a  man 
getting  off  with  his  hand  hurt.  I  did  not  know  the  man  at 
the  time,  but  afterwards  found  it  was  the  intestate  of  the 
plaintiff.  Train  did  not  move  but  a  little  ways,  and  moved  up 
and  stopped  gently."  We  cannot  see  the  least  negligence  in 
the  management  of  the  defendant's  train,  and  there  was  no 
testimony  of  any  fault  in  the  condition  or  construction  of  the 
coach  door.  The  occasion  was  purely  an  accident.  Nothing 
short  of  stationing  a  man  at  both  doors  in  each  coach  at  every 
stopping  place  to  watch  the  doors  to  prevent  injury  to  passen- 
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gers  could  prevent  just  such  accidents,  and  such  a  require- 
ment would  be  most  unreasonable  under  present  conditions. 
There  is  no  analogy  between  this  case  and  that  of  Nance  v. 
Railroad  Co.,  94  N.  C.  623.  There  the  train  had  been 
brought  to  near  a  standstill  at  a  station,  and  the  passenger 
was  in  the  act  of  alighting,  when  the  engineer  caused  a 
motion  of  the  train  violent  and  sudden.  His  honor  was  right 
in  granting  the  defendant's  motion  to  dismiss  the  action.  No 
error. 


RiNARD  V,  Omaha,  K.  C.  &  B.  Ry.  Co. 

(Supreme  Court  0/ Missouri,  Division  No,  /,  June  12,1901,) 

[64  S.  W.  Rep.  124.] 

Injury  to  Employee— Collision — Negligence — Abs)Bnce  of  Flagman. — 
Where  the  cars  of  a  work  train  were  being  pushed  before  the  engine, 
the  failure  to  post  a  flagman  on  the  leading  car  to  warn  the  engineer 
of  approaching  danger,  as  required  by  the  rules  of  the  company,  consti- 
tuted negligence. 

Same — Same — Same — Sufficiency  of  Evidence. — A  work  train  had  the 
right  of  way  between  H.  and  D.,  except  as  to  regulate  trains,  and  started 
west  to  D.  An  extra  freight  had  orders  to  look  out  for  the  work  train 
between  H.  and  D.,  but  did  not  send  any  flagman  ahead  to  locate  the 
work  train,  with  which  it  collided  at  a  curve,  resulting  in  the  death  of 
plaintiff's  husband.  Held,  that  the  persons  operating  the  freight  train 
were  guilty  of  negligence. 

Same — Same — Same — Same. — A  work  train  was  given  the  right  of 
way  between  H.  and  D.,  except  as  to  regular  trains.  An  extra  freight 
was  ordered  to  look  out  for  a  work  train  between  H.  and  D.  The  engi- 
neer of  the  freight  train  interpreted  the  order  to  mean  that  he  should 
look  out  for  flags  set  by  the  work  train.  Held,  that  the  failure  of  the 
train  dispatcher  to  notify  the  operators  of  the  work  train  of  the  approach 
of  the  freight,  so  that  flags  could  have  been  set,  constituted  negligence. 

Same — Same — Sufficiency  of  Evidence. — A  road  master  had  charge  of 
reconstructing  defendant's  track,  and  was  riding  in  the  caboose  of  a 
work  train,  which  was  running  with  the  cars  ahead  of  the  engine,  and 
collided  with  a  freight  train,  fatally  injuring  him.  The  manner  of 
running  the  work  train  was  under  the  control  of  its  conductor,  and  no 
flagman  was  posted  on  the  leading  car  to  warn  its  engineer  of  danger. 
Held^  that  the  road  master  was  not  guilty  of  contributory  negligence. 

Pleading — Several  Counts — Election. —Plaintiff's  petition  contained 
three  counts  for  the  killing  of  her  husband,  occasioned  by  the  negligent 
operation  of  defendant's  trains.  The  first  alleged  that  the  husband  was 
in  the  defendant's  employ  as  assistant  road  master ;  the  second,  that  he 
was  in  the  employ  of  a  company  which  was  reconstructixig  defendant's 
track ;  and  the  third,  that  he  was  a  passenger  on  one  of  defendant's 
trains.  Heldthdit,  the  cause  of  action  being  single,  plaintiff  should  not 
be  required  to  elect  on  which  count  she  would  stand. 

Same — Departure. — The  second  and  third  counts  did  not  constitute  a 
departure  from  the  first. 

Same  —  Same  —  Review— Waiver.  —  Defendant,  by  answering  over, 
waived  its  right  to  review  the  question  whether  the  second  and  third 
counts  constituted  a  departure  from  the  first. 

Same— Same — Negligence— Pleading. — Plaintiff  alleged  that  a. work 
train  on  which  her  husband  was  riding  was  backing  west  when  it  collided 
with  a  freight  train  from  the  east,  as  the  result  of  the  negligence  of 
defendant's  agents  and  servants  while  running  the  trains.  Held,  that 
a  motion  to  make  the  petition  more  definite  and  certain,  by  specifying 
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the  ag^ents  and  servaots  whose  negligence  caused  the  death  of  plaintiff's 
husband,  was  properly  denied. 

Same  —  Same  —  Same  —  Same  —  Evidence  —  Telegraphic  Orders. — 
Where  plaintiff  alleged  that  her  husband  was  killed  in  a  collision 
occasioned  by  the  negligent  manner  in  which  the  defendant's  servants 
operated  the  colliding  trains,  telegraphic  orders  in  reference  to  the 
running  of  such  trains  were  admissible,  without  a  specific  allegation 
that  the  dispatcher  was  negligent. 

Whether  Train  Dispatcher  Runs  Trains — Employers'  Liability  Act.* — 
Rev.  St.  1889,  §  4425,  provides  that,  whenever  any  person  shall  die  from 
any  injury  resulting  from  the  negligence  of  any  person  in  running  any 
train,  the  railway  company  shall  be  liable  to  the  deceased's  next  of  kin 
in  the  sum  of  $5,000.  Held,  that  a  train  dispatcher  was  an  employee 
engaged  in  running  trains,  within  the  meaning  of  the  statute. 

Instructions  Not  Warranted  by  Evidence. — Where  there  was  no  evidence 
of  any  contributory  negligence  on  the  part  of  the  deceased  or  of  any 
person  under  his  direction,  an  instruction  that,  notwithstanding  defend- 
ant's negligence,  the  plaintiff  could  not  recover  if  the  deceased  or  any 
one  under  his  direction  was  guilty  of  negligence,  was  properly  refused. 

Injury  to  Employee — Collision— Liability  for  Negligence  of  Train 
Dispatcher — Statute.— Where  plaintiff's  husband  died  from  injuries 
received  in  a  collision,  a  charge  that  the  defendant  was  not  liable, 
under  Rev.  St.  1889,  §  4425,  if  the  collision  resulted  from  telegraphic 
orders  relating  to  the  management  of  the  colliding  trains,  was  properly 
refused. 

Appeal  from  circuit  court,  Carroll  county ;  W.  W.  Rucker, 
Judsre. 

Action  by  Belle  Rinard  against  the  Omaha.  Kansas  City  & 
Eastern  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

J.  G.  Trimble,  Hall  &  Hall,  and  Virgil  Conkline:,  for  appel- 
lant. 
Harber  &  Knieht,  for  respondent. 

* 

MARSHALL,  J.  This  is  an  action  for  damages  for  the 
killing:  of  plaintiff's  husband,  caused  by  a  collision  of  two  trains 
upon  defendant's  road  near  Gait,  in  Grundy  county,  on  Decem- 
ber 23,  1897.  The  plaintiff  obtained  a  verdict  for  $5,000, 
and  defendant  appealed. 

The  amended  petition  contains  three  counts.  The  first 
count  alleges  that  Samuel  W.  Rinard,  plaintiff's  husband,  was 
in  the  employ  of  defendant  as  assistant  road  master,  and  that 
it  was  his  duty  to  pass  over  defendant's  road  and  to  ride  in 
its  cars;  that  on  December  23,  1897,  while  riding  in  the 
caboose  of  one  of  defendant's  trains,  known  as  a  ''work 
train, "  near  Gait,  it  collided  with  another  train  on  defend- 
ant's road,  and  he  was  injured  so  that  he  died.  It  further 
alleges  ''that  the  train  upon  which  plaintiff's  said  husband 
was  riding  was  backing,  going  west  from  or  near  the  city  of 
Gait  to  the  town  of  Dunlap;  that  the  other  said  train  so  col- 
liding with  said  work  train  was  groing  east  towards  the  city  of 
Gait;  and  that,  whilst  so  running  and  moving  in  opposite 
directions    upon  the  same  track,   said  trains  collided,   the 

*See  generally,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  1,  and  note^  9  etseg  ;  5 
Rap.  A  Mack's  Dig.  344  et  seq. 
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engine  of  the  train  so  g:oing  east  and  the  caboose  of  the  work 
train  aforesaid  striking  each  other  with  great  force."     Then, 
after  alleging  that  the  deceased  was  without  negligence  or 
fault,  the  petition  charges  that  the  collision  was  'Hhe  result 
of,  and  occasioned  by,  the  negligence  of  the  officers,  agents, 
servants,  and  employees  of  defendant  while  running,    con- 
ducting,  and  manaeing  said  locomotives,   cars,   and  trains 
aforesaid.*'     The  second  count  charges  that  the  deceased  was 
engaged  **in  directing  and  managing  divers  other  persons,  and 
assisting  them  somewhat  in  the  taking  up  of  certain  rails  and 
ties  upon  defendant's  roadbed  and  railway  aforesaid,  and  in 
replacing  and  relaying  the  same  with  other  rails  and  ties,  and 
in  doing  and  directing  other  work  and  things  in  and  about 
defendant's  roadbed  and  tracks;  that  said  work  was  being 
done  by  certain  person  or  persons,    company  or  corporation, 
being  styled  and  designated  as  the   Missouri   Railway  Con- 
struction  Company;  that  whether  said  person  or  persons, 
company  or  corporation,  was  in  fact   defendant,  or  an  asso- 
ciation of  persons,  composed  of  directors,   officers,    or  other 
persons  connected  with  defendant,  or  a  mere  myth,  plaintift 
is  unable  to  say,  and  as  to  whether  said  work  was  being  done 
under  contract  between  defendant  and  said  company,  pre- 
tended or  real,  plaintiff  is  unable  to  state,  but  plaintiff  avers 
the  facts  to   be  that  said  work  was  being  done  with  the 
knowledge  and  consent  of  the  defendant  and  its  officers.     And 
plaintiff  further  avers  the  facts  to  be  that,  in  the  discharge 
and  performance  of  her  said  husband's  (Samuel  W.  Rinard's) 
duties,  it  became  necessary,   as  a   part  thereof,  as  was  well 
known  by  defendant,  that  he  (said  Rinard)  ride  from  place 
to  place  upon  defendant's  said  line  of  railway  upon  defend- 
ant's trains,  especially  its  work  or  construction  train,  which 
said  train  was  provided  and  furnished  by  defendant  to  trans- 
port him  (saidS.  W.  Rinard)  from  place  to  place  in  safety  over 
its  skid  line  of  road  where  said  S.  W.  Rinard,  in  the  discharge 
of  his  duties  aforesaid,  was*  required  to  be  and  work,  and  that, 
under  said  S.  W.  Rinard's  employment  aforesaid,  he  was  re- 
quired to  work  and  be  upon  divers  parts  of  defendant's  said 
roadbed  and  line  of  railway  between  the  city  of  Trenton,  in 
said  Grundy  county,  and  the  city  of  Milan,  in  Sullivan  county, 
Missouri."     The  collision  and  negligence  are  then  charged  as 
in  the  first  count.     The  third  count  charges  that  the  defend- 
ant, for  a  valuable  consideration,  undertook  to  transport  the 
deceased  on  one  of  its  trains,   known  as  its  **work  extra" 
or  **work  train,"  from  at  or  near  the  city  of  Gait  to  the  village 
of  Dunlap,  and  that  while  so  riding  the  collision  occurred. 
The  negligence  charged  was    as  in    the  first  count.     The 
original  petition  contained  only  the  first  count.     When  the 
amended  petition  was  filed,  the  defendant  moved  to  require 
the  plaintiff  to  elect  on  which  count  she  would  stand ;  and, 
upon  this  motion  being  overruled,    the  defendant  moved  to 
strike  out  the  second  and  third  counts,  as  being  a  departure 
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from  the  original  cause  of  action  pleaded,  and  as  being  incon- 
sistent with  the  first  count;  and,  upon  this  motion  being 
overruled,  the  defendant  moved  to  require  the  plaintiff  to 
make  each  count  more  definite  and  certain,  by  specifying  the 
officer,  agent,  or  employee  whose  negligence  occasioned  the 
iniury,  and  upon  what  particular  train  such  officer  was  negli- 
gent; and,  this  motion  being  overruled,  the  defendant  filed 
an  answer,  which  is  a  general  denial  and  a  plea  of  contribu- 
tory negligence. 

The  trial  developed  this  state  of  facts :  There  was  no  such 
company  as  the  Missouri  Railway  Construction  Company. 
The  defendant  was  engaged  in  replacing  the  old  rails  with 
new  steel  rails.  On  the  day  of  the  accident  the  work  was 
progressing  near  Gait.  The  engine  on  the  work  train  was 
numbered  6,  and  was  headed  towards  the  east.  The  cars  ex- 
tended behind  the  engine  towards  the  west.  The  caboose  car 
was  next  to  the  rear  of  the  train ;  there  being  only  a  flat  car, 
loaded  with  old  rails,  behind  it.  After  working  all  day,  the 
train  started  a  few  minutes  after  6  o'clock  in  the  evening  and 
backed  to  Gait,  where  some  of  the  workmen  left  the  train. 
The  train  then  proceeded  west,  backing  as  before,  towards 
Danlap.  When  it  had  proceeded  about  a  mile  and  a  half  it 
collided  with  an  extra  freight  train  pulled  by  engine  No.  ii, 
going  east.  The  collision  occurred  at  a  curve  in  the  road. 
where  neither  engineer  could  see  the  other  train  in  time  to 
avert  the  collision.  The  backing  work  train  had  no  brake- 
man  stationed  upon  or  near  the  rear  of  the  train  to  signal  to 
the  engineer  of  that  train  of  any  danger,  and  the  extra  freight 
train  took  no  precautions  to  avoid  a  collision  with  the  work 
train.  The  engineer  of  the  extra  freight  train,  going  east, 
knew  that  the  work  train  was  engaged  in  repairing  the  track 
somewhere  between  Dunlap,  the  next  station  west  of  Gait, 
and  Humphreys,  the  next  station  east  of  Gait,  and  that  it  had 
orders  to  so  work  between  7  a.  m.  and  7  p.  m. ,  and  that  it 
was  not  7  p.  m.  at  that  time;  but  he  expected  the  work  train 
to  protect  itself  by  flagging  other  trains,  which  the  work  train 
did  not  do.  The  persons  operating  the  work  train  did  not 
know  the  extra  freight  train  was  coming,  and  they  understood 
that  the  work  train  had  the  right  of  way  between  Dunlap  and 
Humphreys  from  7  a.  m.  to  7  p.  m.,  except  as  to  regular 
trains,  and  that,  if  any  extra  trains  were  to  pass  over  that 
part  of  the  road,  they  would  notify  the  work  train  of  their 
approach  by  sending  flagmen  ahead  of  them.  All  the  trains 
were  run  on  telegraphic  orders  from  the  train  dispatcher  at 
QuincY.  The  order  given  by  him  to  the  work  train  was  as 
follows:  "Engine  6  will  run  extra  Trenton  to  Dunlap,  and 
will  work  extra  Dec.  23rd  between  Dunlap  and  Humphreys 
from  7  a.  m.  to  7  p.  m.  Nos.  33-36-7  &  8  Dec.  22  are 
annulled.  C.  E.  S.*'  The  order  given  by  him  to  the  extra 
freight  train  was  as  follows:  ** Engine  11  will  run  ex  Pattons- 
burg  to  Milan,  and  will  meet  No.   7.   Eng.  6,  at  Jacobs,  and 
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will  look  out  for  work  extra,  Eng.  6,  O.  &  St.  L.,  working 
between  Dunlap  and  Humphreys.  C.  E.  S."  The  engineer 
of  the  extra  freight  train  (engine  ii)  construed  the  words 
**and  will  look  out  for  work  extra,  Eng.  6,  O.  &  St.  L.,  work- 
ing between  Dunlap  and  Humphreys,''  to  mean  that  he  was 
only  obliged  to  look  out  for  flags  that  the  work  train  would 
set  to  warn  approaching  trains  of  its  whereabouts,  and  that  it 
was  the  duty  of  the  work  train  to  thus  flag  itself.  He  further 
construed  it  that,  if  it  had  been  intended  that  he  should  flag 
his  train,  the  order  would  have  read,  **  Protect  yourself 
against"  work  train,  engine  6,  etc.,  and  in  that  event  he 
would  have  sent  a  flagman  ahead  of  his  train  until  he  located 
the  work  train  and  notified  it  of  the  approach  of  his  train. 
The  rules  of  defendant  required  that,  when  a  train  was  being 
backed  or  pushed  by  an  engine,  a  flagman  should  be  stationed 
upon  the  leading  car  to  signal  the  engineer  in  case  of  danger. 
E.  J.  Shields  was  the  conductor  in  charge  of  the  work  train, 
and  had  control  of  its  movements.  Thomas  Beland  was 
foreman  over  the  men  engaged  in  laying  the  new  rails.  One 
Ellis  was  foreman  over  the  men  engaged  in  picking  up  the 
old  rails.  The  deceased,  Samuel  W.  Rinard,  was  in  charge 
of  the  whole  work  of  reconstruction,  but  had  nothing  to  do 
with  the  actual  running  of  the  work  train.  He  had  power  to 
direct  Shields,  the  conductor,  when  and  where  to  move  the 
work  train,  but  not  as  to  how  it  should  be  run. 

I.  Under  the  circumstances  stated,  it  is  not  surprising  that 
a  collision  occurred.  Neither  train  took  any  precautions 
whatever  to  prevent  it.  The  trainmen  of  the  work  train  did 
not  know  that  the  extra  freight  train  was  on  the  road,  and 
therefore  could  not  be  expected  to  look  out  for  it.  But  they 
ran  their  train  backwards,  and  common  prudence  and  common 
sense,  as  well  as  the  rules  of  the  defendant,  required  that  some 
one  should  be  stationed  on  the  leading  car  to  signal  the  engi- 
neer in  case  of  danger,  and  this  was  not  done.  This  was  tieg- 
ligence  in  the  running  of  the  work  train.  If  a  flagman  had 
been  stationed  on  the  leading  car,  he  could  have  seen  the 
extra  freight  train  about  a  mile  before  the  trains  collided,  and 
could  have  given  the  danger  signal  to  the  engineers  in  time 
to  have  stopped  the  trains  and  avoid  the  collision,  or,  at  any 
rate,  in  time  for  the  persons  on  the  work  train  to  get  off  be- 
fore the  collision.  There  was  therefore  negligence  in  running 
the  work  train.  The  persons  running  the  extra  freight  train 
knew  that  the  work  train  was  somewhere  between  Dunlap 
and  Humphreys,  yet  the  freight  train  took  no  precautions  to 
prevent  a  collision.  Technically,  the  engineer  of  the  freight 
train  may  be  right  in  his  construction  that  the  order  he  re- 
ceived, to  **look  out  for  work  extra,  Eng.  6.,  O.  &  St.  L., 
working  between  Dunlap  and  Humphreys,"  meant  that  he 
was  only  to  look  out  for  flags  the  work  train  set  to  protect 
itself  against  his  train,  and  that  he  was  not  obliged  to  send  a 
flagman  ahead  of  his  train  to  locate  and  notify  the  work  train. 


Am  &  Eng  MASTER  AND  SERVANT  39 

RCas 

Rinard  v,  Omaha,  etc.,  Ry.  Co 

because  he  had  not  been  ordered  to  ''protect  yourself  against" 
the  work  train ;  but  to  the  average  mind  the  order  he  re- 
ceived, to  look  out  for  the  work  train  working  between  Dunlap 
and  Humphreys,  would  be  sufficient  to  indicate  the  possibility 
of  a  collision  with  that  train  if  proper  precautions  were  not 
taken  to  prevent  it,  and  would  suggest  the  necessity  of  taking 
some  such  precautions.  The  order  itself  told  him  to  look  out 
for  the  train,  not  for  flags  that  might  or  might  not  be  set  by 
the  work  train  to  protect  itself.  This  the  persons  running  the 
extra  freight  train  wholly  failed  to  do.  This  omission  was 
negligence.  If  the  orders  given  by  the  train  dispatcher  are 
subject  to  the  technical  construction  given  them,  and  do  not 
convey  the  meaning  that  the  ordinary  layman  would  put  upon 
them,  it  was  then  the  duty  of  the  train  dispatcher  to  notify 
the  work  train  of  the  coming  of  the  extra  freight  train,  so 
that  the  work  train  could  protect  itself  by  sending  out  flag- 
men. This  was  not  done.  The  omission  so  to  do  was  negli- 
gence of  the  train  dispatcher  in  the  running  of  the  trains. 
Hence,  from  whatever  standpoint  this  case  is  viewed,  the 
same  conclusion  flows, — that  there  was  negligence  on  the 
part  of  some  servant,  agent,  or  employee  of  the  defendant  in 
the  running  of  the  two  trains,  or  at  least  in  the  running  of  one 
of  them,  and  that  such  negligence  caused  the  collision  which 
produced  the  death  of  the  plaintiff's  husband,  and  that  the 
deceased,  not  having  charge  of  the  actual  running  of  the 
train,  or  the  method  or  manner  of  running  it,  was  not  guilty 
of  any  contributory  negligence.  In  fact,  this  is  not  seriouslv 
controverted  by  the  defendant ;  for  it  has  confined  itself  in 
this  court  almost  exclusively  to  alleged  errors  of  practice, 
and  to  the  declarations  of  law  given  and  refused. 

2.  The  refusal  of  the  trial  court  to  compel  the  plaintiff  to 
elect  upon  which  count  of  the  petition  she  would  stand  is 
assigned  as  error.  It  is  claimed  that  the  counts  are  inconsist- 
ent, in  that  the  first  count  alleges  that  deceased  was  an  em- 
ployee of  the  defendant,  an  assistant  road  master,  while  the 
second  count  alleges  that  he  was  an  employee  of  the  Missouri 
Railway  Construction  Company,  and  the  third  count  alleges 
that  he  was  a  passenger.  On  the  other  hand,  the  plaintiff 
contends  that  the  gravamen  of  the  three  counts  is  the  negli- 
gent running  of  the  trains — one  or  both — which  caused  the 
collision  that  produced  the  death,  and  that  the  character  of 
the  deceased's  relation  or  nonrelation  to  the  defendant  is 
immaterial,  as  it  is  liable  in  any  event,  whether  the  deceased 
was  its  servant  or  that  of  the  construction  company,  or  was 
a  passenger,  and  hence  that  the  cause  of  action  is  single  and 
the  same,  but  is  stated  in  different  forms  in  the  three  counts 
to  meet  any  phase  of  the  proofs,  and  therefore  the  plaintiff 
cannot  be  compelled  to  elect,  and  a  general  verdict  for  the 
plaintiff  is  good.  It  is  as  true  to-day  as  it  ever  was  that 
repugnancy  in  pleading  is  not  permissible.  But,  to  render  a 
pleading  bad,  the  repugnancy  must  be  such  that  proof  of  one 
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state  of  facts  pleaded  as  a  basis  for  a  recovery  will  necessarily 
disprove  another  state  of  facts  pleaded  as  such  a  basis.  A 
plaintiff  may  plead  a  single  caase  of  action  in  as  many 
different  counts  as  he  chooses,  to  meet  any  possible  state  of 
the  proofs,  and  this  will  not  make  his  counts  repugnant. 
Brownell  v.  Railroad  Co.,  47  Mo.  239;  Brinkman  v.  Hunter, 
73  Mo.  172,  39  Am.  Rep.  492;  St.  Louis  Gaslight  Co.  v.  City 
of  St.  Louis,  86  Mo.  495;  Lancaster  v.  Insurance  Co.,  92  Mo. 
460,  s  S.  W.  23.  If  any  one  of  the  counts  in  a  petition  so 
framed  is  good,  it  will  support  a  general  verdict.  Id.  This 
being  true,  a  plaintiff  cannot  be  compelled  to  elect  upon 
which  count  he  will  stand.  In  the  case  at  bar  the  cause  of 
action  is  single.  It  is  not  material  whether  the  deceased  was 
a  servant  of  the  defendant  or  of  the  construction  company,  or 
a  passenger;  for  his  widow's  right  to  recover  is  not  impaired 
in  either  case  under  the  laws  of  this  state  as  they  are  now  and 
were  on  December  23,  1897,  when  the  accident  occurred. 
Powell  V.  Sherwood  (not  yet  officially  reported)  63  S.  W.  485. 
There  was  no  error  in  overruling  the  motion  to  elect. 

3.  It  is  argued  that  the  second  and  third  counts  constitute 
a  departure  from  the  cause  of  action  stated  in  the  original 
petition,  and  hence  the  motion  to  strike  out  those  counts 
should  have  been  sustained.  If  this  be  true,  the  defendant 
has  waived  the  right  to  have  the  ruling  of  the  trial  court  in 
this  regard  reviewed  by  this  court,  by  answering  over.  It 
should  have  stood  upon  the  motion,  if  it  wanted  to  have  that 
action  reviewed.  Liese  v.  Meyer,  143  Mo.,  loc.  cit.  556,  45 
S.  W.  282;  Coferv.  Riseling,  153  Mo.  633,  v?  S.  W.  235; 
Thresher  Co.  v.  Donovan,  147  Mo.  622,  49  S.  W.  500.  But  it 
is  further  evident  from  what  has  been  said  herein  in  reference 
to  the  motion  to  elect  that  there  was  no  departure  in  this 
case. 

4.  It  is  next  insisted  that  the  motion  to  require  the  plain- 
tiff to  make  each  count  of  the  petition  more  definite  and  cer- 
tain, **by  specifying  the  officer,  agent,  servant,  or  employee 
of  defendant  whose  alleged  negligence  occasioned  the  death 
of  plaintiff's  husband,  and  also  by  specifying  in  which 
respect  and  upon  what  particular  train  such  officer,  agent, 
servant,  or  employee  was  negligent,  * '  should  have  been  sus- 
tained. In  Gurley  v.  Railway  Co.,  93  Mo.  445,  6  S.  W.  218, 
Black,  J.,  delivering  the  opinion  of  this  court,  held  that  **the 
acts  done  or  omitted  which  constitute  the  negligence  com- 
plained of  should  be  stated  with  a  reasonable  degree  of  par- 
ticularity." And  in  Sullivan  v.  Railway  Co.,  97  Mo.,  loc. 
cit.  117,  10  S.  W.  852,  it  was  insisted  that  the  petition  was 
bad,  under  the  rule  laid  down  in  the  Gurley  Case ;  but  the 
same  learned  judge  said:  "The  rule  of  that  case  is  this:  that 
it  is  good  and  sufficient  pleading  to  set  out  and  describe  the 
acts  done  with  a  reasonable  degree  of  particularity,  and  then 
allege  that  they  were  neelieently  done.  In  this  case  the 
petition  sets  out  the  circumstances  as  a  matter  of  inducement, 
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to  the  unnecessary  extent  of  stating  the  names  of  the  con- 
ductor and  engineer  in  charge  of  the  train.  It  states  that 
Sullivan  was  run  upon  and  killed  by  the  designated  train,  and 
that  his  death  was  occasioned  by  the  negligence  of  the  defend- 
ant's servants  while  running,  conducting,  and  managing  the 
locomotive  and  train  of  cars.  The  petition  is  clearly  within 
the  rule  of  the  case  before  cited.  *  *  In  Pope  v.  Railway  Co. , 
99  Mo.  400,  12  S.  W.  891,  the  negligence  charged  was  general. 
The  sufficiency  of  the  petition  was  challenged.  Brace,  J., 
said:  "The  objection  urged  against  it,  however,  that  it  does 
not  specify  the  particular  act  of  negligence  which  it  is  claimed 
caused  the  injury,  is  answered  by  the  cases  of  Sullivan  v.  Rail- 
wav  Co..  97  Mo.  113,  10  S.  W.  852;  Johnson  v.  Railroad  Co.. 
96  Mo.  340,  9  S.  W.  790.'*  These  cases  have  been  cited 
approvingly  and  followed  in  Dickson  v.  Railway  Co. ,  104 
Mo.,  loc.  cit.  502,  16  S.  W.  381;  Shawv.  Railroad  Co.,  104  Mo., 
loc.  cit.  656,  16  S.  W.  832;  Le  May  v.  Railway  Co.,  105  Mo., 
loc.  cit.  370,  16  S.  W.  1049.  In  all  these  cases  the  negligence 
was  charged  in  general  terms,  and  followed  substantially  the 
language  of  the  statute  (Rev.  St.  1889,  §  4425).  The  negli- 
gence charged  in  the  case  at  bar  is  as  specific  as  that  charged 
in  the  Sullivan  Case,  supra,  or  in  any  of  the  cases  that  have 
followed  it,  and  is  a  substantial  compliance  with  the  require- 
ments laid  down  in  the  Gurley  Case.  It  may  be  assumed, 
however,  that  the  purpose  of  this  motion  was  to  make  the 
plaintiff  discover  whether  he  was  a  fellow  servant  with 
the  servant,  agent,  or  employee  whose  negligence  caused  the 
collision ;  but,  since  the  decision  in  Powell  v.  Sherwood,  this 
would  make  no  difference.  There  was  no  error  in  overruling 
the  motion  to  make  the  petition  more  definite  and  certain. 
For  the  same  reasons,  the  motion  in  arrest  was  properly  over- 
ruled. And  this  likewise  disposes  of  the  alleged  error  in 
admitting  the  telegraphic  orders  of  the  train  dispatcher.  It 
was  not  necessary  to  specify  his  neglieence,  in  order  to  make 
his  orders  under  which  the  train  was  run  admissible  in  evi- 
dence. This  also  disposes  of  the  first  objection  to  plaintiff's 
first  instruction,  which  authorized  a  recovery  if  the  train 
dispatcher  was  negligent. 

5.  It  is  next  argued  that  plaintiff's  first  instruction  was 
erroneous,  because  it  permits  a  recovery  of  $';,ooo,  under  sec- 
tion 4425,  Rev.  St.  1889,  while,  "if  the  orders  were  improper, 
the  negligence  was  that  of  defendant  in  adopting  that  kind 
of  an  order,  not  of  the  men  handling  the  train,  and  recovery 
could  be  for  compensatory  damages  only,*'  under  sections 
4426,  4427,  Rev.  St.  1889.  This  objection  is  more  critical 
than  substantial.  The  trains  could  not  be  run  without  tel- 
egraphic orders  with  any  degree  of  safety.  The  train  dis- 
patcher therefore  falls  within  the  category  of  *'any  officer. 
agent,  servant  or  employee  whilst  running,  conducting  or 
managing  any  locomotive,  car  or  train  of  cars,"  intended  to 
be  covered  by  section  4425,  Rev.  St.  1889,  and  his  negligence 
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in  giving  orders  is  as  much  negligence  in  running  a  train  as 
that  of  the  engineer  or  of  any  servant  actually  on  the  train. 
For  these  reasons,  defendant's  second  instruction  was  prop- 
erly refused,  as  it  told  the  jury  that  the  defendant  was  not  lia- 
ble if  the  accident  was  caused  by  the  negligence  of  the  train 
dispatcher. 

6.  It  is  contended  that  the  defendant's  third  instruction 
should  have  been  given.  This  instruction  told  the  jury  that, 
even  if  the  defendant  was  negligent,  the  plaintiff  could  not 
recover,  if  the  deceased,  or  those  under  his  direction  or  con- 
trol, were  also  guilty  of  negligence  in  running,  conducting,  and 
managing  the  work  train  on  which  he  was  riding,  and  said 
negligence  directly  contributed  in  any  way  towards  producing 
the  collision.  There  was  absolutely  no  evidence  of  any  con- 
tributory negligence  of  the  deceased,  nor  of  any  person  under 
his  direction  or  control.  He  had  nothing  to  do  with  the 
method  of  running  the  work  train.  Shields,  the  conductor  of 
that  train,  had  full  power  in  that  regard.  This  instruction 
was  therefore  properly  refused,  because  not  predicated  upon 
or  supported  by  any  fact  in  the  case. 

7.  The  defendant's  eighth  instruction  declared  that  the 
defendant  was  not  liable  if  the  collision  was  occasioned  by  or 
the  result  of  the  telegraphic  orders  relating  to  the  management 
of  trains  on  defendant's  railroad.  This  instruction  was  re- 
fused, and  this  ruling  is  assigned^  as  error.  What  has  been 
said  under  the  fifth  paragraph  hereof  disposes  of  this  conten- 
tion. It  was  not  the  form  of  the  order  that  caused  the 
collision,  but,  even  if  it  was.  then  the  adoption  of  such  a  form, 
to  be  applied  to  the  running  of  a  train,  is  negligence  in  the 
running  of  the  train,  within  the  meaning  of  section  4425, 
Rev.  St.  1889.  For  these  reasons,  the  judgment  of  the  circuit 
court  is  affirmed.     All  concur. 
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{Supreme  Court  of  Michigatiy  July  ^,  jgoiJ) 
[86  N.  W.  Rep.  817.  ] 

Injury  to  Employee — Assumption  of  Risk.* — The  presence  of  a  hook 
on  the  rear  of  a  locomotive  tender,  for  supporting*  the  hose  of  the  air 
brake  when  not  coupled,  being  apparent,  and  its  danger  known,  and  it 
having  been  replaced  every  time  the  brakeman  knocked  it  oflF,  he 
assumes  the  risk  of  being  caug-ht  thereby,  where  he  continues  to  climb 
over  the  end  of  the  tender. 

Error  to  superior  court  of  Grand  Rapids;  Richard  L. 
Newnham,  Judge. 

Action  by  Robert  L.  Crawford  against  the  Detroit,  Grand 
Rapids  &  Western  Railroad  Company.  Judgment  for  plain- 
tiff.    Defendant  brings  error.     Reversed. 

♦See  5  Rap.  &  Mack's  Dig.  169  et  seq, ;  12  Am.  &  Eng.  Enc.  Law,  857. 
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Frederick  W.  Stevens,  for  appellant. 
Maher  &  Salsbury,  for  appellee. 

HOOKER,  J.  The  plaintiff,  a  brakeman  of  many  years' 
experience,  lost  a  foot  and  suffered  other  injuries  by  getting 
under  the  wheels  of  the  locomotive  tender  upon  which  he  had 
been  riding.  His  version  of  the  accident  is  substantially  as 
follows:  He  was  engaged  in  switching  cars,  and  climbed 
upon  the  engine  to  ride  back  to  the  car  to  which  it  was  to  be 
coupled.  He  crawled  over  the  tender  and  descended  a  ladder 
on  the  back  end,  intending  to  get  down  on  the  brake  beam, 
and  from  thence  to  the  ground.  The  engine  was  fitted  with 
air  brake,  hose,  and  coupling;  and,  to  support  the  loose  end 
of  the  hose  when  not  coupled  to  a  car,  there  was  a  hook,  sus- 
pended to  the  back  end  of  the  locomotive  by  a  chain.  He 
testified:  **I  went  from  the  elevator  track  to  the  house  track 
to  pick  UP  this  car,  and  I  got  onto  the  engine  at  the  switch, 
and  got  down  from  the  back  of  the  tank,  and  took  a  link  from 
the  drawbar,  which  I  put  up  on  the  back  of  the  tank.  I 
crawled  over  the  top  end  and  got  on  the  ground  to  make  the 
coupling  to  the  car  on  the  siding,  and,  I  was  caught  by  the 
pants  and  throwed  under  in  getting  off  at  the  back  end.  When 
I  was  backing  down  the  siding  to  pick  up  the  car,  I  had  taken 
the  link  out  of  the  drawbar  and  put  it  on  the  top  of  the  tank. 
This  link  was  seven  or  eight  inches  long  and  double,  closed 
at  both  ends;  and  when  I  made  a  jump  for  the  ground,  when 
I  came  to  the  end  of  the  chain,  it  jerked  me  back  under  the 
wheels  of  the  engine.  The  hook  caught  upon  the  right  leg 
when  I  made  the  jump.  I  was  fast  to  the  hook,  and  it 
dragged  me  bacL  I  tried  to  save  myself,  and  through  the 
exertion  my  leg  (right)  got  loose,  but  the  engine  was  so  close 
to  me  that  it  caught  my  pants  and  held  me  while  passing  over 
my  left  leg."  ** I  had  seen  this  hook  on  this  tender  before. 
I  cannot  say  how  many  times.  When  I  saw  it,  it  would  some- 
times be  there  half  a  day,  and  sometimes  not  more  than  fifteen 
minutes,  if  I  could  get  it  off.  It  was  attached  to  the  tender 
by  a  staple  driven  into  the  woodwork.  It  was  attached  on 
the  back  side  of  the  sill  of  the  tender,  and  the  movement  of 
the  engine  kept  this  hook  swinging.  It  was  so  that  it  could 
be  caught  by  the  brake  hanger,  which  is  a  piece  of  iron  that 
goes  from  the  brake  beam  to  the  back  end  of  the  tank,  and 
holds  the  brake  beam  off  the  ground.  I  was  hurt  on  Tuesday. 
I  had  last  seen  this  hook  on  the  tender  Monday  morning. 
On  Monday  I  took  it  off.  I  had  taken  it  off  twice,  I  think, 
before  that.  I  do  not  know  why  it  had  been  replaced,  nor 
whether  it  was  replaced  at  Grand  Ledge  or  Ionia.  We  had 
that  locomotive  in  use  all  the  time  for  the  regular  train,  unless 
she  had  to  go  to  the  shop,  and  then  they  gave  us  another  one.  *  * 
**In  the  air  system,  it  is  necessary  to  connect  the  pipes  be- 
tween the  cars  by  using  air  hose.  This  is  a  piece  of  hose  on 
each  car,  with  a  coupling  fastened  to  it,  and  it  is  necessary  to 
the  working  of  the  brakes.     It  has  been  in  use  I  could  not  say 
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how  many  years.  The  first  experience  I  had  with  air  was  in 
1882.  The  first  I  knew  of  its  being  used  on  a  freight  train 
was  in  1886.  They  were  using  it  on  the  defendant  road  when 
I  came  there,  and  I  expected  to  find  it  in  use.  It  is  quite 
essential  that  the  hose  should  be  kept  in  proper  condition. 
If  there  is  a  leak  in  the  hose,  of  course,  it  will  destroy  the 
pipe;  and,  if  there  was  dirt  or  accumulations  in  there,  it  might 
destroy  its  efficiency  to  some  extent,  though  very  little.  The 
loose  end  of  the  hose  is  mostly  left  hanging  down.  With 
prudent  railroading,  they  should  hang:  it  up,  where  they  have 
anything  to  hang  it  on.  It  is  regarded  as  good  railroading  to 
hang  them  up,  and  it  would  be  regarded  as  bad  railroading  to 
let  it  hang  down,  if  there  was  no  protection  for  it.  There 
could  be  no  protection.  On  trains  where  I  have  been  at  work, 
some  cars  have  something  provided  for  hanging  it  up,  and 
some  have  not.  On  this  train  that  day  there  was  a  place  to 
hang  this  hose.  Q.  You  would  admit  it  would  be  proper  to 
hang  that  hose  up,  won't  you?  A.  Not  the  wav  we  had  that 
hose  fixed.  Q.  It  would  be  proper  to  hang  it  up,  to  keep  it 
from  dragging  in  the  dirt  and  dust?  A.  Not  this  hose.  Q. 
Do  you  mean  to  say  you  would  not  hang  up  a  hose  of  that 
kind?  A.  They  would  hang  up  a  hose  that  had  no  protec- 
tion.*' "The  engine  was  moving  three  or  four  miles  an  hour 
at  this  time,  and  after  I  had  put  the  link  on  top  of  the  tank 
I  came  down  aeain  onto  the  brake  beam,  and  went  to  get  oS 
on  the  ground, — stepped  off,  as  we  always  do,  and  jumped 
towards  the  outside  of  the  rail.  After  I  made  the  jump  and 
let  go,  it  jerked  me  back,  and  I  found  I  was  caught.  The 
bottom  part  of  my  pants  caught  on  the  hook.  I  could  not 
exactly  say  how  far  from  the  hook, — from  the  brake  beam. 
I  could  not  say  how  many  times  I  have  seen  this  hook  that  I 
caught  my  pants  on,  or  one  like  it.  I  have  seen  lots  of  them. 
The  engines  all  have  that  hook  on.  Every  time  I  have  seen 
an  engine  running,  you  see  one  of  them.  I  have  seen,  at  the 
lowest  calculation,  three  or  four  hundred  of  theni.  I  cannot 
state  how  many  times  I  had  seen  it  on  this  engine.  Every 
time  I  had  seen  it  there  I  knocked  itoflf."  "That  was  our 
regular  engine  at  that  time.  I  had  been  using  it  eight  or  nine 
months,  any  way,  and  I  had  been  acting  as  head  brakeman 
most  of  that  time.'*  A  photograph  shows  the  patent 
automatic  coupler  on  the  center  of  the  back  end  of  the  tender. 
Some  10  or  12  inches  to  the  right  of  it,  as  one  faces  the  end 
of  the  tender,  is  the  hose  for  coupling,  while  6  or  8  inches 
still  further  to  the  right  are  the  hook  and  chain.  The  plain- 
tiff claims  that  he  did  not  approve  of  this  device;  that  some 
months  before  the  accident  he  wrote  a  letter  to  the  master 
mechanic  about  it,  saying  it  ought  to  be  changed  to  the  other 
side,  to  which  no  attention  was  paid.  He  testified  further: 
**I  took  the  hook  off  every  time  I  saw  it.  When  it  came  from 
Ionia,  I  noticed  it  and  knocked  the  houk  ofi.  Sometimes 
with  a  pin,  and  sometimes  with   a  hammer.     I  knocked  the 
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Staple  out.  I  knocked  it  both  ways  until  I  got  it  loose  so  that 
I  could  pull  it  out.  It  would  probably  take  a  couple  of  minutes 
to  take  it  off.  I  felt  it  my  duty  to  take  it  off  every  time  I  saw 
it,  and  did  so.  We  did  not  need  it,  with  the  hose  we  had. 
When  I  took  it  off,  sometimes  I  threw  it  on  the  tank,  and 
sometimes  on  the  ground  or  outside  the  track."  He  testified 
that  it  was  unnecessary  to  use  the  hook  with  the  coupling  that 
was  on  the  engine,  which  was  unlike  those  in  general  use  on 
the  road,  and  had  a  cap  to  cover  the  end  of  the  hose  when 
uncoupled.  This  he  accounts  for  by  sayine:  that  it  was  the 
first  one  of  the  kind  he  had  seen,  and  was  on  a  foreign  car, 
from  which  it  was  taken  and  put  upon  this  engine  by  the 
conductor  with  his  assistance.  The  negligence  complained  of 
is  that  the  defendant  furnished  an  unsafe  appliance,  by  reason 
of  the  presence  of  this  hook.  It  is  shown  to  a  demonstration 
that  this  appliance  was  in  common  use ;  that  it  was  in  a 
place  upon  the  tender  not  uncommon,  and  was  adapted  to 
the  purpose  for  which  it  was  intended.  Moreover,  the  plain- 
tiff knew  it  was  the  policy  of  the  company  to  keep  it  there ; 
for  he  found  it  replaced  as  often  as  he  knocked  it  off,  which, 
he  says,  was  a  thing  of  frequent  occurrence.  It  was  evident 
to  him  that  the  defendant  proposed  to  use  this  locomotive 
with  such  appliance  attached;  and,  whether  it  might  have 
been  improved  upon  or  not,  the  defendant  had  a  right  to 
determine  for  itself  the  kind  of  locomotive  it  would  use,  within 
reasonable  bounds,  and  to  ask  its  employees  to  use  it. 
Where,  as  in  this  case,  the  alleged  condition  is  apparent*  and 
its  danger  known,  as  this  plaintiff  shows  it  to  have  been  to 
him,  the  employee  assumes  the  risk,  if  he  continues  to  use  it. 
Johnson  V.  Hovey,  98  Mich.  343,  57  N.  W.  172;  Manning  v. 
Railway  Co.^  105  Mich.  260,  63  N.  W.  312;  Lamottev.  Boyce, 
10^  Mich.  545.  63  N.  W.  517;  Sakol  V.  Rickel,  113  Mich.  476, 
71  N.  W.  833;  Juchatzv.  Alkali  Co.  (Mich.)  79  N.  W.  907. 
The  judgment  of  the  superior  court  is  reversed,  and  no  new 
trial  ordered.     The  other  justices  concurred. 


Mossis  V.  Duluth,  S.  S.  &  A.  Ry.  Co. 

{Circuit  Court  0/ Appeals,  Eighth  Circuity  April  24,  ^90/*) 

[108  Fed.  Rep.  747.] 

Railway  Companies  May  Use  Reasonable  Discretion  in  Construction. 
— ^Railway  companies  have  the  right  to  exercise  reasonable  judgment 
and  discretion  in  the  construction  of  their  roadbeds,  rails,  and  safety 
appliances. 

Negligence. — Unusual  but  Reasonable  Size  of  Blocking  No  Evidence 
of; — A  railway  company  used  a  piece  of  lumber  one  inch  thicker,  six 
inches  wider,  and  one  foot  longer  than  the  customary  blocking  to  fill  the 
space  between  a  guard  rail  and  a  main  rail.  Held,  the  use  of  this  block- 
ing of  unusual  size  was  but  the  rightful  exercise  of  the  judgment  of 
the  company,  and  was  no  evidence  of  negligence,  or  of  liability  for 
an  injury  resulting  from  a  brakeman's  stumbling  over  it. 


46  MASTER  AND  SERVANT  Vol  XXII 

(NS) 
Morris  v,  Duluth,  etc.,  Ry>  Co 

Contributory  Negligence — Choosing  the  More  Dangerous  of  Two 
Methods  of  Discharging  a  Duty  Is  Evidence  of.* — When  there  is  a  com- 
paratively safe  and  a  more  dangferous  way  known  to  a  servant,  by  means 
of  which  he  may  discharge  his  duty,  it  is  negligence  for  him  to  select 
the  more  dangerous  method,  and  he  thereby  assumes  the  risk  of  the 
injury  which  its  use  entails. 

Same. — A  railway  train  was  equipped  with  two  levers, — one  on  each 
side  of  it, — to  enable  the  brakemen  to  draw  a  pin  between  two  cars  with- 
out entering  between  them.  The  machinery  attached  to  the  lever  on 
the  side  of  the  plaintiff  was  out  of  order,  while  that  attached  to  the  lever 
on  the  opposite  side  was  in  good  condition.  Held^  the  fact  that  the 
brakeman  chose  to,  and  did,  step  in  between  the  cars  while  in  motion  to 
draw  the  pin,  instead  of  using  the  lever  on  the  opposite  side  of  the  train, 
provided  for  the  purpose,  was  evidence  of  negligence  contributing  to  an 
injury  resulting  from  his  stumbling  while  walking  between  the  cars. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

F.  D.  Larrabee,  for  plaintiff  in  error. 

M.  D.  Munn  (N.  M.  Thygeson,  on  the  brief),  for  defendant 
in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

SANBORN,  Circuit  Judge.  In  the  early  morning  of  April 
6,  1899,  while  it  was  yet  dark,  the  plaintiff,  John  Morris,  who 
was  the  head  brakeman  of  a  crew  of  emolovees  of  the  defend- 
ant, the  Duiuth,  South  Shore  &  Atlantic  Railway  Company, 
stepped  in  between  two  cars  which  were  moving  along  a  side 
track  at  the  rate  of  four  miles  an  hour,  and  walked  alon^ 
with  them,  for  the  purpose  of  uncoupling  them,  until  he 
stubbed  his  toes  ae:ainst  the  blocking  of  a  guard  rail,  fell,  and 
was  so  injured  that  he  lost  one  of  his  leg:s.  He  sued  the 
railway  company  for  neglig:ence  in  the  construction  of  the 
blocking  over  which  he  stumbled.  The  company  denied 
that  it  was  negligent,  and  alleged  that  his  accident  was  caused 
by  his  own  carelessness.  There  was  a  trial,  and  at  its  close 
the  court  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ant. This  ruling:  is  assig:ned  as  error.  The  assignment 
presents  two  questions:  Was  there  any  substantial  evidence 
that  the  defendant  was  guilty  of  negligence  which  caused  the 
injury.^  And  was  the  plaintiff  guilty  of  any  negligence  which 
contributed  to  it?  These  questions  will  be  considered  in  the 
order  in  which  they  have  been  stated. 

The  facts  disclosed  by  the  evidence  which  condition  the 
answer  to  the  first  question  are  these:  Guard  rails  on  the 
defendant's  railroad  were  ordinarily  slightly  curved  in  form, 
and  were  placed  about  3  inches  distant  from  the  main  rail  at 
their  nearest  points,  and  5  or  6  inches  distant  from  these  rails 
at  their  ends.  They  were  usually  10  or  12  feet  long.  The 
ends  of  the  guard  rail  over  whose  blocking  the  plaintiff  fell 
were  about  12  inches  distant  from  the  main  rail.  The  stat- 
es Rap.  &  Mack's  Dig.  169^/  seq, ;  12  Am.  &  Eng.  Eac.  Law,  857  etseq. 
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utes  of  the  state  of  Michigan,  where  this  accident  happened, 
required  the  spaces  between  the  guard  rails  and  the   main 
rails  to  be  blocked,  for  the  purpose   of   preventing  the   em- 
ployees from  catching  their  feet  between  them ;  and  it  is  not 
claimed  that  the  railway  company  was  guilty  of  any  negli- 
gence because  it  used  this  guard  rail,  or  because  it  blocked 
the  spaces  between  the  guard  rail  and  the  main  rail     The 
contention  is  that  it  was  negligent  because  it  blocked  the 
space  between  these  rails  too  much.     The  customary  method 
of  filling  the  space  between  such  rails  on  the  defendant's 
railroad  was  to  drive  a  piece  of  plank,  in  the  form  of  a  wedge, 
and  two  inches  thick,  between  the  two  rails  and  between  the 
bases  and  the  balls  of  the  rails,  so  that  the  narrow  end  of  the 
wedge  would  stop  near  the  middle,  while  the  wide  end  would 
rest  even  with  the  end  of  the  guard  rail.     The  space  over 
which  the  plaintiff  fell  was  blocked  with  a  piece  of  car  deck- 
ing 3  inches  thick,  which  projected  i    foot  beyond  the  end  of 
the  guard  rail,  was  i  foot  in  width,,  and  was  not  beveled  at  its 
wider  end.     The  best  blocking  completely  fills  the  space  be- 
tween the  bases  and  the  balls  of  the  rails,  and  leaves  no  more 
than  I  inch  between  the  top  of-  the  rails  and  the  top  of  the 
blocking.     The  block  used  in  this  case  completely  filled  this 
requirement.     In  thickness  it  was  the  best  that  could  have 
been  provided.     It  completely  filled  the  space  between   the 
bases  and  the  balls  of  the  rails,  and  the  top  of  it  rested  about 
an  inch  below  the  tops  of  the  rails.     The  plaintiff  was  an  old 
employee  of  the  railway  company.     He  knew  that  the  guard 
rail  was  in  its  place  upon  the  roadbed,  but  was  not  aware  of 
the  height,  length,  or  width  of  the  blocking  which  filled  the 
space  between  it  and  the  main  rail.     In  this  state  of  the  facts, 
it  is  difficult  to  perceive  how  any  negligence  was  chargeable  to 
the  railway  company.     It  may  be  conceded  that  this  company 
would  have  been   liable  for  any  negligence  of  which  it  was 
guilty  in  placing  unnecessary  obstructions  upon  its  track,  but 
the  guard  rail  was  not  an   unnecessary  obstruction,  and  there 
is  nothing  in  the  case  to  show  that  the  blocking  caused  any 
injury  which  the  rail  itself  would  not  inevitably  have  produced. 
It  was  I  inch  lower  than  the  ball  of  the  guard  rail,  and  it  was 
no  wider  than  the  distance  between   the  main  rail  and  the 
end  of  the  guard  rail.     Railway  companies  necessarily  have, 
and  they  must  exercise,  judgment  and  discretion  in  the  con^ 
struction  of  their  railroads,  and  the  location  and  character  of 
the  appliances  which  they  use  to  secure  the  safety  of  the 
operation  of  their  trains;  and  the   fact  that  the  ends  of  the 
guard  rail  were  placed  in  this  instance  12   inches,    instead  of 
6  inches,  from  the  main  rail,  was  evidence  of  nothing  but  the 
rightful  exercise  by  the  defendant  of  this  judgment  and  dis- 
cretion.    It  was  no  proof  of  any  negligence  on  the  part  of  the 
company.     When  the  defendant  fell,  he  was  walking  along  the 
roadbed.     He  did  not  come  upon  the  side,  but  upon  the  end, 
of  the  blocking.     If  he  stubbed  his  toes  and  fell  over  this  end 
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of  the  block  when  it  extended  i  foot  beyond  the  end  of  the 
rail,  he  would  inevitably  have  stubbed  his  toes  and  have  fallen 
over  it  if  it  had  been  a  foot  shorter;  and,  if  there  had  been 
no  blocking:,  he  would  as  inevitably  have  fallen  over  the  guard 
rail,  which  was  an  inch  higher  than  the  blocking.  So,  also, 
if  he  stubbed  his  toes  and  fell  over  the  blocking,  which  was 
one  foot  wider  and  i  inch  lower  than  the  guard  rail,  he  must 
inevitably  have  fallen  over  the  guard  rail,  whose  ends  were 
rightfully  placed  12  inches  from  the  main  rail,  if  there  had 
been  no  blocking  or  a  lower  blocking  between  the  rails.  The 
conclusion  is  that  there  was  no  substantial  evidence  in  this 
case  that  the  defendant  was  guilty  of  any  negligence  which 
caused  or  contributed  to  the  injury  of  the  plaintifi,  and  the 
instruction  and  the  judgment  of  the  court  were  right 

An  examination  of  the  second  question  raised  bv  the 
specification  of  error  leads  to  the  same  conclusion.  The  plain- 
tiff was  the  head  brakeman  of  his  crew.  That  crew  was 
engaged  in  placing  the  rear  one  of  two  cars  which  were 
attached  to  an  engine  upon  a  side  track.  The  plaintiff  had 
turned  the  switch  to  permit  this  train  to  back  in  upon  the  side 
track.  His  subordinate  brakeman  was  riding  the  train,  and 
it  was  necessary  to  uncouple  the  rear  car,  so  that  it  could  be 
left  upon  the  side  track.  There  were  two  levers,  one  on  each 
side  of  this  train,  provided  by  the  company  for  the  purpose  of 
enabling  the  brakeman  to  pull  the  pin  between  these  two  cars 
and  to  uncouple  them  without  incurring  the  risk  and  danger 
of  stepping  between  them  for  that  purpose.  The  machinery 
attached  to  the  lever  on  the  olaintiff's  side  of  the  train  was  out 
of  order,  so  that  he  could  not  pull  the  pin  by  means  of  that  lever. 
But  the  machinery  attached  to  the  lever  on  the  opposite  side 
of  the  train  was  in  working  condition,  and  he  could  have 
drawn  the  pin  himself,  or  could  have  caused  his  subordinate 
to  draw  it  by  the  use  of  this  lever.  Notwithstanding  this  fact, 
he  stepped  in  between  the  two  cars  in  the  dark,  while  they 
were  moving  above  four  miles  an  hour,  undertook  to  pull  the 
pin  with  hiS' hands,  and  by  this  indiscretion  induced  his  injury. 
When  there  is  a  comparatively  safe  and  a  more  dangerous  way 
known  to  a  servant  by  means  of  which  he  may  discharge  his 
duty,  it  is  negligence  for  him  to  select  the  more  dangerous 
method,  and  he  thereby  assumes  the  risk  of  the  injury  which 
its  use  entails.  Gowen  v.  Harley,  ^6  Fed.  973,  983,  6  C.  C. 
A.  190,  200,  12  U.  S.  App.  574,  ^go;  Coal  Co.  v.  Reid,  85 
Fed.  914.  29  C.  C.  A.  475,  57  U.  S.  App.  464;  McCain  v.  Rail- 
road Co.,  76  Fed.  125,  126.  22  C.  C.  A.  99,  loi,  40  U.  S.  App. 
181,  184;  Russell  V.  Tillotson,  140  Mass.  201,  4  N.  E.  231; 
Gleason  v.  Railway  Co.,  73  Fed.  647,  19  C.  C.  A.  636,  43  U. 
S.  App.  ,89;  Cunningham  v.  Railway  Co.  (C.  C.)  17  Fed. 
882;  English  V.  Railway  Co.  (C.  C.)  24  Fed.  906.  The  plain- 
tiff knew  that  he  could  draw  the  pin  and  uncouple  these  cars 
in  safety  by  the  use  of  the  lever  on  the  opposite  side  of  his 
train,  but  he  chose  to  incur  the  risk  and  danger  of  walking 
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between  the  moving  cars  and  of  attempting  to  draw  the  pin 
with  his  hands.  The  lever  and  the  machinery  connected  with 
it  had  been  provided  by  the  defendant  for  the  express  purpose 
of  enabling  the  plaintifi  to  avoid  the  danger  and  risk  to  which 
he  elected  to  expose  himself.  His  election  to  adopt  this  dan- 
gerous method  of  raising  the  pin  directly  contributed  to  his 
injury.  If  he  had  used  the  appliances  provided  by  his  em- 
ployer to  enable  him  to  avoid  this  danger,  he  would  not  have 
been  harmed.  His  injury  was  the  direct  result  of  his  own 
negligence.     The  judgment  below  is  affirmed. 


Prbbman  v.  Illinois  Cbnt.  R.  Co. 

{Supreme  Court  of  Tennessee,  June  21  j  igoi,) 

[64  S.  W.  Rep.  1.] 

• 

Motions — Waiver. — Where  defendant's  motions  in  arrest  of  judgment 
and  for  a  new  trial  were  made  at  the  same  time,  the  latter  was  waived, 
and  hence  defendant  cannot  question  the  finding  of  the  jury  on  the  evi- 
dence. 

Death  by  Wrongful  Act— Next  of  Kin— Statute.— Shannon's  Code,  § 
4025,  provides  that  the  right  of  action  for  the  death  of  a  person  through 
the  negligence  of  another  shall  pass  to  the  deceased's  widow,  and  in 
case  there  is  no  widow  to  his  children,  or  to  his  personal  representatives, 
for  the  benefit  of  the  next  of  kin  ;  and  section  4172,  subsec.  5,  declares 
that  if  there  is  no  widow,  children,  or  father,  a  decedent's  personal 
estate  shall  go  to  his  mother  and  brothers  and  sisters,  in  equal  shares. 
Held^  that  where  deceased  was  killed  through  defendant's  negligence, 
and  left  no  widow,  children,  or  father,  the  contention  that  deceased's 
mother  was  his  only  next  of  kin,  and  that  therefore  it  was  error  to  admit 
evidence  that  he  left  a  brother  and  sister,  cannot  be  sustained. 

Fellow  Servants.* — Deceased  was  a  member  of  a  bridge  crew,  and  was 
loading  timbers  on  a  flat  car,  and  was  killed  by  a  train  backing  rapidly 
into  the  switch.  Held,  that  deceased  and  the  engineer  and  conductor 
of  the  train  were  not  fellow  servants. 

Injury  to  Employee — Contributory  Negligence— Sufficiency  of  Evi- 
dence.— Deceased  and  other  members  of  a  bridge  crew  were  loading 
heavy  timbers  on  a  flat  car  on  the  switch,  next  to  several  box  cars. 
Two  men  were  on  the  flat  car  while  deceased  and  another  carried  the 
timbers  between  the  rails  and  pushed  them  endways  onto  the  car, 
and  deceased  was  killed  by  a  train  backing  rapidly  against  the  box  cars 
withont  warning.  The  train  crew  knew  that  the  bridge  crew  were 
loading  the  car.  Held,  that  deceased  was  not  guilty  of  contributory 
negligence. 

Same — Same — Negligenoe. — The  train  crew  were  guilty  of  negli- 
gence. 

Same — Duty  to  Look  and  Listen  for  Trains. — The  deceased  was  under 
no  obligation  to  look  and  listen  for  the  approach  of  the  train  entering 
the  switch. 

Damages — Deceased's  Wages.— Where  no  claim  was  made  in  the 
declarations  that  the  brother  and  sister  of  the  decedent  were  entitled 
to  his  wages  as  a  matter  of  right,  a  charge  that  they  were  not  depend- 
ent upon  him  in  a  legal  sense  was  unnecessary. 

Appeal  from  circuit  court,  Weakley  county ;  W.  H.  Swiggart, 
Judge. 

*See  generally,  12  Am.  &  Eng.  Enc.  I^aw  (2d  EM.)  998  et  seq. ;  5  Rap.  & 
Mack's  Dig.  683  et  seq. 
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Action  by  M.  T.  Freeman,  as  administrator  of  B.  T.  Rob- 
ertson, deceased,  against  the  Illinois  Central  Railroad  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Jos.  E.  Jones,  A.  A.   Hornsby,  and  Fentress  &  Cooper,  for 
appellant. 
R.  E.  Maiden  and  F.  P.  Hall  for  appellee. 

WILKES,  J.  This  is  an  action  for  damages  for  personal  in- 
jury resulting  in  the  immediate  death  of  B.  T.' Robertson.  It 
is  brought  by  his  administrator  for  the  benefit  of  his  next  of 
kin,  who  are  stated  to  be  his  mother  and  brother  and  sister. 
There  was  a  trial  before  the  court  and  a  jury,  and  a  verdict 
and  judgment  for  $1,999,  the  amount  sued  for,  and  the  rail- 
road company  has  appealed  and  assigned  errors.  While  quite 
a  number  of  errors  are  assigned,  only  a  few  of  them  are 
material  or  need  be  considered. 

The  facts  necessary  to  be  stated  are  that  Robertson  was  in 
the  employ  of  the  road  as  one  of  a  bridge  crew,  whose  duty 
it  was  to  ero  up  and  down  the  road  repairing  bridges,  trestles, 
etc.  It  was  necessary,  in  the  discharge  of  his  duties,  to  load 
and  unload  timbers  and  lumber  along  the  line  of  the  road.  It 
appears  that  on  the  morning  of  the  accident  the  deceased, 
with  several  others,  was  engaged  in  loading  timbers  upon 
a  flat  car  at  Obion  station.  Three  or  four  box  cars  were 
attached  to  the  flat  car,  and  they  were  standing  upon  a  side 
track  about  30  feet  north  of  where  it  was  crossed  by  Main 
street,  one  of  the  most  public  thoroughfares  in  the  town. 
The  crew  was  in  charge  of  a  pro  tem.  foreman  named  Burton. 
The  timber  being  loaded  was  quite  heavy,  being  some  14  feet 
long  and  12  inches  square.  Two  of  the  laborers  stood  upon 
the  flat  car  to  receive  the  timbers,  and  others  stood  on  the 
ground  to  push  and  lift  them  up.  They  were  not  furnished 
with  any  skids,  and,  having  to  lift  the  heavy  timbers,  it  was 
easier  to  raise  them  up  and  push  them  on  the  car  from  the  end 
than  from  the  side.  While  the  deceased,  with  some  others, 
was  standing  between  the  tracks  in  front  of  the  car,  loading 
timbers  from  the  end,  a  local  freight  backed  in  on  the  track 
on  which  the  flat  car  and  box  cars  were  standing,  for  the  pur- 
pose of  coupling  to  them.  This  train  came  in  at  a  rapid  and 
unusual  rate  of  speed,  without  warning  or  signal,  and  struck 
the  box  cars  with  violence,  and  caused  them  to  push  the  flat 
back  against  the  deceased,  running  over  him  and  crushing 
him  as  he  was  engaged  in  the  act  of  loading  a  piece  of  timber 
on  the  flat.  The  view  of  the  deceased,  as  well  as  of  the  other 
hands  engaged  in  loading,  was  obstructed  by  the  box  cars 
which  intervened  between  them  and  the  incoming  train,  so 
that  they  did  not  know  of  its  approach.  It  seems  that  the 
train  struck  the  standing  cars  with  such  force  as  to  derail  the 
south  end  of  the  flat  car,  by  knocking  it  off  the  track  about 
five  feet,  or  it  was  thrown  off  by  running  over  the  deceased. 
The  evidence  is  quite  clear  that  the  conductor  and  engineer  of 
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the  train  knew  that  these  parties  were  engaged  in  loading  the 
flat  car,  and  it  is  also  clear  that  the  bridge  crew  had  no  con-- 
nection  with  the  employees  operating  the  train. 

We  are  of  opinion  that  the  appellant  is  not  in  position  to 
question  the  findines  of  the  jury  upon  the  evidence.  It 
anpears  that  its  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment were  made  at  the  same  time  and  in  the  same  motion. 
A  motion  for  a  new  trial  and  in  arrest  of  judgment  cannot  be 
made  toeether  and  at  the  same  time,  and  a  motion  in  arrest 
of  jadcrment  is  a  waiver  of  a  motion  for  a  new  trial.  Snapp 
V.  Moore,  2  Overt.  236;  Insurance  Co.  v.  Crunk,  91  Tenn. 
378,  23  S.  W.  140.  But  it  is  not  seriously  insisted  that  there 
is  no  evidence  to  support  the  verdict,  so  far  as  the  negligence 
of  the  company  is  involved,  but  the  defense  is  on  other 
grounds. 

The  declaration  avers  that  the  deceased  left  no  widow  or 
children  or  father  surviving  him,  but  left  a  mother,  brother, 
and  sister.  The  contention  was  made  in  the  court  below  and 
in  this  court  that  the  mother  was  the  next  of  kin  to  the 
deceased,  and  that  it  was  error  to  allow  the  plaintiff  to  show 
that  deceased  had  a  brother  and  sister,  as  they  could  have  no 
interest  in  the  recovery,  and  that  the  fact  that  there  were  a 
brother  and  sister  induced  the  jury  to  give  greater  damages 
than  they  otherwise  would  have  given.  We  think  that  the 
conclusion  is  hardly  warranted  upon  any  reasonable  hypothesis, 
and  cannot  see  that  the  fact  would  have  at  all  increased  the 
amount  of  damages  awarded,  and  such  assumption  is  not 
well  grounded.  The  action  in  the  case  is  based  on  the  prb- 
visions  of  the  statute  (Shannon*s  Code,  §§  4025-4029,  in- 
clusive). These  sections  prescribe  the  persons  for  whose 
benefit  the  action  may  be  brought,  and,  in  substance,  that  the 
right  of  action  vests  primarily  in  the  widow,  next  in  the  chil- 
dren, or  in  the  personal  representative,  for  the  benefit  of  the 
widow  or  next  of  kin.  It  has  been  held  that,  if  no  widow  or 
children  survive,  then  the  right  of  action  belongs  to  the 
father,  or  the  personal  representative,  for  the  use  and  benefit 
of  the  father,  as  next  of  kin.  Railroad  Co.  v.  Bean,  94  Tenn. 
W5»  .^96»  29  S.  W.  370.  The  judge  was  of  opinion  that  these 
sections  of  the  Code  should  be  construed  in  connection  with, 
and  in  the  light  of,  the  statutes  relating  to  the  distribution  of 
estates.  Subsection  5  of  section  4172  provides  that  in  the  dis- 
tribution of  personal  estates,  'Mf  there  is  no  father  the  prop- 
erty shall  go  to  the  mother  and  brothers  and  sisters,  or  the 
children  of  such  brothers  and  sisters,  representing  them, 
equally,  the  mother  taking  an  equal  share  with  each  brother 
and  sister."  We  think  this  is  the  proper  view  of  the  statutes. 
The  recovery,  when  realized,  becomes  personal  property,  and 
follows  the  usual  course  of  distribution  of  personalty. 
Loague  v.  Railroad  Co.,  91  Tenn.  461,  19  S.  W.  430;  Railroad 
Co.  V.  Bean,  94  Tenn.  388,  29  S.  W.  370.  The  parties  who 
are  entitled  to  take  under  the  statutes  of  distribution  are,  in 
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the  contemplation  of  the  other  statutes,  the  next  of  kin ;  and 
there  was  no  error  in  allowing  evidence  to  show  that  there 
was  a  brother  and  sister  of  the  deceased,  as  well  as  a  mother. 

We  think  the  deceased  was  not  a  fellow  servant  with  the 
conductor  and  engineer  of  the  train.  They  were  in  separate 
and  independent  departments.  They  had  no  connection  with 
each  other  in  their  work  and  duties.  Railroad  Co.  v.  Carroll, 
6  Heisk.  347 ;  Railroad  Co.  v.  De  Armond,  86  Tenn.  73,  5  S. 
W.  600.  It  has  been  held  that  a  car  inspector  is  not  a  fellow 
servant  with  the  crew  of  a  switch  engine  in  the  same  yards, 
although  it  was  his  duty  to  inspect  the  cars  pulled  around  and 
about  by  the  engine,  and  have  cars  placed  for  repairs.  Taylor 
V.  Railroad  Co.,  93  Tenn.  307,  27  S.  W.  663.  The  bridge 
crew  had  nothing  to  do  with  the  operation  of  the  trains.  The 
trainmen  had  nothing  to  do  with  the  bridge  crew.  Their 
duties  and  labors  were  entirely  distinct  and  separate.  But  it 
was  the  duty  of  the  deceased,  as  well  as  the  other  members  of 
the  bridge  crew,  to  load  their  timbers,  and  they  were  so 
engaged  when  the  injury  was  done. 

It  is  said  that  the  deceased  was  guilty  of  contributory  negli- 
gence in  placing  himself  in  front  of  the  car  which  was  being 
loaded,  and  between  the  tracks,  instead  of  standing  at  the  side 
of  the  car  and  placing  the  timbers  from  that  position.  The 
charge  left  it  to  the  jury  to  pass  upon  the  question  of  contribu- 
tory negligence  and  proximate  cause.  But  we  do  not  think 
that  this  contention  is  well  made.  It  is  shown  that,  owing  to 
the  size  and  weight  of  the  timbers,  it  was  much  easier  to  load 
them  from  the  end  than  from  the  side  of  the  car.  The  train 
hands  knew  that  this  car  was  being  loaded,  and  that  the 
bridge  crew  was  engaged  in  the  work.  There  was  no  care 
taken  in  backing  down  to  the  standing  cars.  The  speed  was 
rapid,  not  to  say  reckless.  There  was  no  signal  or  warning 
given  of  any  kind.  The  deceased  thought  himself  in  a  place 
of  safety,  and  was,  but  for  the  negligent  acts  of  the  trainmen. 
The  obligation  to  look  and  listen,  in  the  sense  in  which  that 
duty  is  placed  upon  persons  who  enter  upon  the  tracks  of  a 
railroad,  was  not  applicable  in  this  case.  The  deceased 
could  not  look  and  li.^ten,  and  at  the  same  time  load  the  cars. 
He  had  the  right  to  assume  that  he  would  be  given  a  safe 
place  to  work,  and  that  it  would  be  kept  safe  while  he  was 
engaged.  Moreover,  his  being  at  the  end  of  the  car  and  be- 
tween the  tracks  was  not,  under  the  evidence  in  this  case, 
the  proximate  cause  of  the  accident,  but  the  rapid,  reckless 
running  of  the  train  back  upon  the  standing  cars  without 
signal  or  warning.  With  proper  care  and  caution  on  the 
part  of  the  train  hands,  the  coupling  could  have  been  made 
without  risk  or  damage  to  the  deceased.  Taylor  v.  Railroad 
Co.,  93  Tenn.  312,  27  S.  W.  663. 

It  is  said  that  the  court  should  have  charged  the  jury  that 
the  mother  and  brother  and  sister  of  the  deceased  were  not 
entitled  to  the  wages  of  the  deceased,  as  a  matter  of  law,  and 
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that  they  were  not  dependent  upon  him,  in  a  legal  sense.  It 
is  only  necessary  to  say  that  no  such  claim  was  made  in  the 
declaration,  and  damages  were  not  sought  upon  this  ground. 
Evidence  was  introduced  to  show  the  earning  capacity  of  the 
deceased,  and,  without  any  obiection,  it  was  shown  that  he 
supported  his  mother;  and  the  witnesses  were  cross-examined 
upon  this  point,  and  no  exceptions  were  made  to  the  evidence. 
The  damages  recoverable  in  such  case  are  those  which  the 
deceased  would  have  been  entitled  to  had  he  survived,  as  well 
as  those  which  the  parties  suing  would  have  been  entitled  to 
in  their  own  right.  It  does  not  appear  that  anything  more 
was  allowed  than  would  have  been  recoverable  in  right  of  the 
deceased,  and  the  recovery  is  small,  compared  to  the  injury 
done,  and  the  reckless  manner  in  which  it  was  done. 

We  think  that  the  general  charge  sufficiently  instructed  the 
jury  that  they  could  give  no  damages  for  the  physical  suffering 
or  mental  anguish  of  the  next  of  kin.  It  was  not  insisted 
that  damages  could  be  awarded  for  this,  and  there  is  no  evi- 
dence that  it  was  taken  into  consideration  by  the  jury. 

We  have  not  commented  on  the  several  requests  separately, 
but  would  simply  say  that  the  charge  is  full  and  accurate  upon 
the  material  features  of  the  case,  and  the  special  requests  were 
not  material,  and  some  of  them  not  correct ;  and  we  see  no 
error  in  the  proceedings  and  judgment  of  the  court  below,  and 
the  judgment  is  affirmed,  with  costs. 


Powell  v.  Shbrwood. 

{Supreme  Court  of  Missouri y  May  21 ,  igoi,) 
[63  S.  W.  Rep.  485.] 

Exceptions — Time  of  Filing — Power  to  Extend. — Where  the  period 
beyond  the  trial  term  granted  by  the  court  in  which  to  file  a  bill  of  ex- 
ceptions has  expired,  neither  the  court  nor  the  judge  tn  vacation  can 
extend  it,  and  hence  a  bill  of  exceptions  filed  in  pursuance  of  such  a 
void  order  will  not  be  considered  on  appeal. 

Pleading— Insufficiency  of  Petition  Hemedied  by  Answer. — The  fail- 
ure of  a  petition  to  allef^e  that  plaintiff's  husband  was  exercising 
ordinary  care  when  he  was  killed,  and  that  he  had  not  assumed  the 
risk,  etc.,  is  remedied  where  the  answer  sets  up  these  answers  as 
defenses,  and  issue  thereon  is  joined  in  the  reply. 

Employers'  Liability  Acts— Whether  Applicable  to  Receiver.— Laws 
1897,  p.  96,  defining  the  liabilities  of  railroad  corporations  in  relation 
to  damages  sustained  by  their  employees,  and  stating  who  are  fellow 
servants,  applies  to  receivers  of  railroad  corporations,  as  well  as  to  the 
corporations  themselves. 

Same — Construction. — The  statute  is  in  pari  materia  with  Rev.  St. 
1889,  §  2666,  defining  the  term  "railroad  corporation,"  and  hence  both 
statutes  should  be  construed  together. 

Same— Constitutionality.* — The  statute  is  not  unconstitutional  as 
class  legislation. 

Same— Same — Due  Process  of  Law. — The  statute  does  not  violate  the 

*See  Indianapolis  Union  Ry.  Co.  v.  Houlihan,  21  Am.  &  Eng.  R.  Gas., 
N.  S.,  915,  and  notes ^  p.  925. 
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federal  constitution,   since   it   neither  deprives  railroad  companies  of 
property  without  due  process  of  law,  nor  denies  them  equal  protection 
of  the  laws. 
Marsh Ai;i;,  J.,  dissenting*  in  part. 

In  banc.  Appeal  from  circuit  court,  Franklin  county ; 
Rudolph  Hirzel,   Judge. 

Action  by  Eugenie  Powell  aeainst  Adiel  Sherwood,  receiver, 
etc.  From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

The  following  is  the  opinion  in  division  No.  i  (VAL- 
LIANT,  J.): 

^'Suit  for  damages  for  the  alleged  negligent  killing  of  plain- 
tiff's husband  by  defendant's  servants.  Petition  is  to  the  effect 
that  defendant  is  the  receiver,  apoointed  by  the  United  States 
circuit  court,  in  charge  of  and  operating  the  St.  Louis,  Kan- 
sas City  &  Colorado  Railroad;  that  on  July  21,  1897,  plain- 
tiff's husband  was  in  the  service  of  defendant  in  the  capacity 
of  brakeman  on  a  freight  train  of  that  railroad,  and  was 
thrown  off  the  train  and  killed  by  reason  of  the  negligence  of 
defendant's  *agents,  officers,  and  servants, '  in  charge  and  con- 
trol of  the  train,  in  suddenly  and  without  warning  starting 
the  train  with  a  jerk,  etc.,  specifying  with  particularity  the 
alleged  negligent  act.  The  answer  admitted  the  capacity  in 
which  the  defendant  was  sued  and  denied  all  other  allegations 
of  the  petition.  Then  it  pleaded  three  affirmative  defenses, 
viz.:  (i)  That  the  accident  was  incident  to  and  one  of  the 
known  hazards  of  the  employment.  (2)  That  plaintiff's 
husband  neglected  to  take  proper  precaution  to  guard  against 
the  consequences  of  the  ierk  which  might  have  been  expected. 
{^)  It  plaintiff's  husband  was  thrown  from  the  train,  as  alleged, 
by  the  negligence  of  any  one  in  charge  of  it.  it  was  that  of  his 
fellow  servant.  The  reply  was  a  general  denial.  The  record 
proper  shows  that  the  cause  came  to  trial  at  the  September 
term,  18Q7,  of  the  circuit  court  of  St.  Louis  county,  when 
there  was  a  verdict  and  judgment  for  plaintiff  for  $5,000, 
which  were  followed  by  motions  for  a  new  trial  and  in  arrest 
of  iudgment,  which  were  overruled,  an  affidavit  for  appeal  filed 
bv  defendant,  appeal  granted,  and  60  days  given  defendant 
within  which  to  file  his  bill  of  exceptions,  all  of  which  orders 
were  made  on  October  2,  1897,  and  during  that  term.  The 
cause  is  here  on  that  appeal.  There  appears  in  the  transcript 
filed  in  this  court  what  purports  to  be  an  order  of  the  judge  of 
that  court  in  vacation,  made  on  March  8,  1898,  granting 
defendant  leave  to  file  his  bill  of  exceptions  on  or  before 
March  15,  1898,  and,  as  if  in  pursuance  of  that  order,  there  is 
what  purports  to  be  a  bill  of  exceptions  filed  March  10.  1898. 
The  time  granted  defendant  by  the  court  in  which  to  file  his 
bill  of  exceptions  expired  December  3.  1897. 

**i.  It  has  been  so  often  decided  by  this  court  that,  when 
the  period  beyond  the  trial  term  granted  by  the  court  in  which 
to  file  a  bill  of  exceptions  has  expired,  neither  the  court   nor 
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jndge  in  vacation  can  extend  it,  and  what  parports  to  be  a  bill 
of  exceptions  filed  in  pursuance  of  such  a  void  order  will  not 
be  considered  by  this  court,  that  we  now  deem  it  unnecessary 
to  further  discuss  that  subject.  State  v.  Apperson,  115  Mo. 
470,  22  S.  W.  ^75;  Burdoin  v.  Town  of  Trenton,  116  Mo. 
358,  22  S.  W.  728;  State  V.  Mosley,  116  Mo.  545,  22  S.  W. 
804;  Dorman  V.  Coon,  119  Mo.  69,  24  S.  W.  731;  Danforth 
V.  Railway  Co.,  123  Mo.  496,  27  S.  W.  575;  State  v.  Chain, 
128  Mo.  361,  31  S.  W.  20;  State  v.  Schuchmann,  133  Mo.  iii, 
33  S.  W.  3«;,  34  S.  W.  842.  We  have  nothing,  therefore,  to 
consider,  except  what  appears  on  the  face  of  the  record 
proper. 

'*2.  In  the  brief  for  appellant  there  are  some  obiections 
made  to  the  petition,  as  that  it  does  not  show  that  the  dan- 
gers incident  to  the  running  of  the  train  were  known  to 
defendant  and  unknown  to  plaintiff's  husband,  nor  that  the 
injurv  was  not  within  the  ordinary  risk  of  the  employment, 
nor  that  he  was  exercising  ordinary  care.  If  those  were 
matters  that  should  have  been  stated  in  the  petition,  and 
were  not,  they  were  fully  supplied  by  the  answer,  which 
pleaded  them  as  defenses,  and  issue  thereon  was  joined  in  the 
reply.  The  petition  pleads  with  sufficient  certainty  that  the 
plaintiff's  husband  was  thrown  off  and  killed  by  the  negli- 
gence of  defendants'  servants  in  charge  of  and  handling  the 
train.  Whether  or  not  it  shows,  as  appellant  contends,  that 
the  negligence  complained  of  was  that  of  fellow  servants,  is 
perhaps  doubtful ;  but,  for  the  purpose  of  appellant's  conten- 
tion, it  may  be  so  conceded. 

"3.  It  is  contended  in  behalf  of  appellant  that  the  record 
proper  in  this  case  shows  that  the  accident  which  resulted  in 
the  death  of  the  plaintiff's  husband  was  caused  by  the  negli- 
gence of  a  fellow  servant,  and  that,  therefore,  the  defendant 
is  not  liable  because — First,  the  act  entitled  *An  act  to  define 
the  liabilities  of  railroad  corporations  in  relation  to  damages 
sustained  by  their  employees,  and  to  define  who  are  fellow 
servants  and  who  are  not  fellow  servants,  and  to  prohibit 
contracts  limiting  liability  under  this  act,'  approved  February 
9,  1897  (Laws  1897,  p.  96),  does  not  apply  to  a  receiver  in 
charge  of  a  railroad;  and,  second,  that  the  act  is  unconstitu- 
tional. Since  we  have  nothing  but  the  pleadings  and  the 
iudgnient  and  orders  of  the  court  to  look  to,  it  is  at  least  ques 
tionable  if  the  record  justifies  a  consideration  of  those  points; 
that  is.  whether  or  not  the  plaintiff's  judgment  depends  on  the 
validity  of  the  statute  mentioned,  and,  if  so,  whether  or  not 
its  validity  was  Questioned  in  the  trial  court.  Defendant  in  his 
answer  does  not  plead  the  invalidity  of  the  act,  and  if,  in  his 
motions  or  instructions,  he  drew  it  in  question,  they  are  not 
before  us.  The  answer  pleads  affirmatively  that  the  negli- 
gence complained  of  was  that  of  a  fellow  servant  of  plaintiff's 
husband,  and  the  reply  denies  that  averment.  What  the  evi- 
dence was  on  that  point  we  do  not  know,  but  the  verdict  on 
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the  whole  case  was  for  the  plaintiff.  But,  conceding  that 
those  questions  are  in  this  record,  they  have  both  been 
authoritatively  answered. 

**  For  his  first  proposition  appellant  relies  mainly  on  two 
decisions  of  the  supreme  court  of  Texas.     In  the  first  of  those 
decisions  (Turner  v.  Cross.  83  Tex.  218,    18  S.    W.  578,  15  L. 
R.  A.  262)  the  statute  of  that  state  under  consideration  autJhor- 
ized  an  action  for  damages  *when  the  death  of  any  person  is 
caused  by  the  negligence   or  carelessness  of  the  proprietor, 
owner,  charterer,  or  hirer  of  any  railroad,   steamboat,  stage- 
coach, or  other  vehicle  for  the  conveyance  of  goods  or  passen- 
gers, or  by  the  unfitness,  negligence,   or  carelessness  of  their 
servants  or  agents. '     The  court  held  that  the  receiver  of  a 
railroad  was  not  liable  under  that  statute,  because  he  was  not 
included  in  the  lexicographical  definition  of  owner,  charterer, 
or  hirer.     But  the  learned  chief  justice  delivering  the  opinion 
approved  a  decision  in  an  Ohio  case  (Meara*s  Adm'r  v.  Hol- 
brook,  20  Ohio  St.  137,  5  Am.  Rep.  633)  which  held  a  receiver 
liable  under  a  statute  which  gave  such  a  right  of  action  against 
*anv  person  or  corporation  through  whose  wrongful  act,  negli- 
gence,* etc.,  death  resulted,  indicating  that  a  receiver  in  such 
case  possessed  an  individuality,    within  which  he  was  liable, 
and  which  was  not  entirely  merged  in  his  artificial  character 
as  an  arm  of  the  court.     In  the  second  case  relied  on,  the 
Texas  court,  construing  a  statute  of  that  state  defining  fellow 
servants,  held  that  a  brakeman  in  the  service  of  a  receiver  of 
a  railroad  company  was  not  *in  the  service  of  a  railway  cor- 
poration, *  within  the  meaning  of  the  statute.     Campbell   v. 
Cook,  86  Tex.  630,  26  S.   W.   486.     But.   after  reading  those 
decisions  and  giving  them  the  careful  and  respectful  con- 
sideration that  they  deserve,  we  are  not  persuaded  that  they 
afford  the  correct   interpretation  of  our  statute.     Indeed,  if 
we  should  hold  that  our  statute  applies  to  servants  engaged 
in  operating  railway  trains  in  the  control  of  railway  corpora- 
tions, but  that  it  does  not  apply  to  servants  engaged  in  opera- 
ting trains  of  a  railway  corporation  in  the  control  of  a  receiver, 
we  should  thereby  give   to   the    statute  that    character  of 
inequality  before  the  law  and  invidious  classification  which 
appellant  contends  renders  it  repugnant  to  the  constitution  of 
this  state  and  that  of  the   United   States.     It   is  one   of  the 
canons  of  construction  that,  if  the  statute  is  susceptible  of  two 
constructions,  the  one  rendering  it  in  harmony,  and  the  other 
in  discord,  with  the  constitution,  we  must  give   it  that  con- 
struction which  will  preserve  its  validity.     Section  2666,  Rev. 
St.  1889,  is:  *  The  term  **railroad  corporation,"  contained  in 
this  chapter,  shall  be  deemed  and  taken  to  mean  all  corpora- 
tions, companies  or  individuals  owning  or  operating,  or  which 
may  hereafter  own  or  pperate,    any  railroad  in   this  state.  * 
Appellant  argues  that  that  statute  does  not  apply  here,  be- 
cause it  purports  to  define  the  term   ^railroad  corporation' 
contained  in  that   chapter;  but  the  two  statutes  are  pari 
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materia,   and,  as  that  just  quoted  was  in  the  Revised  Statutes 
-when  the  act  of  1897  was  enacted*  they  should  be  construed 
together.     In  a  case  in  which  the  receiver  of  a  railroad  com- 
pany was  sued  for  damages  resulting  from  the  negligence  of 
servants  in  control  of  a  train  while  the  corporation  was  in  the 
hands  of  another  person  as  receiver,   whom  the  defendant 
succeeded  in  the  receivership,  the  supreme  court.of  the  United 
States  used  this  language:  *We  agree  with  the  supreme  court 
of  Illinois  that  it  was  not  intended  by  the  word  **his*'  to  limit 
the  right  to  sue  to  cases  when  the  causes  of  action  arose  from 
the  conduct  of  the  receiver  himself  or  his  aeents;  but  that, 
with  respect  to  the  Question  of  liability,  he  stands  in  place  of 
the  corporation.     His  position  is  somewhat  analogous  to  that 
of  a  corporation  sole,  with  respect  to  which  it  is  held  by  the 
authorities  that   actions  will  lie  by  and  against  the   actual 
incumbents  of  such  corporations  for  causes  of  action  accruing 
under  their  predecessors  in  office.     ♦    ♦    ♦    Actions  against 
the  receiver  are  in  law  actions  against  the  receivership,  or  the 
funds  in  the  hands  of  the  receiver,   and  his  contracts,    mis- 
feasances, negligences,    and  liabilities  are  official,    and  not 
personal,  and  judgments  against  him  as  receiver  are  payable 
only  from  the  funds  in  his  hands.*     McNulta  v.   Lochridge, 
141  U.  S.  327,  loc.  cit.  331,  332,  12  Sup.  Ct.  11,  13,  35  L-  Ed. 
7Q6,  799.     In  Pierce  v.  Van   Dusen.   47   U.    S.    App.    339«  24 
C.  C.  A.  280,  78  Fed.  693,  it  was  held  that  the  Ohio  fellow- 
servant  act,  which  in  terms  like  ours  uses  only  the  designation 
'railroad  corporation,*  applied  also  to  a  receiver  of  such  cor- 
poration.    The  Texas  cases  referred  to  by    appellant    were 
there  cited  and  relied  on  by  the  receiver,  and  also  a  Georgia 
decision   to  the  same  effect   (Henderson  v.  Walker,  55  Ga. 
481);  but  the  court,    per  Mr.   Justice   Harlan,   said:  *If  the 
reasoning  of  the  Georgia  and  Texas  courts  be  applied  to  the 
Ohio  statute,    it  cannot  be  held  to  embrace  the  employees 
acting  under  the  receiver  of  a  railroad  corporation ;  but  in  our 
judgment  the  statute  is  applicable  to  actions  against  receivers 
of  railroad  corporations.     To   hold  otherwise  would   be  to 
subordinate  the  reason  of  the   law  altogether  to  its  letter. ' 
To  the  same  effect,  also,  are  Hornsby  v.    Eddy,    12   U.  S. 
App.  464,  S  C.  C.  A.   560,  56  Fed.  461,  and  Central  Trust  Co. 
v.  Wabash,  St.  L.  &  P.  Ry.  Co.  (C.  C.)  27  Fed.    14.     In  Rail- 
way  Co.  V.  Cox,  141;  U.  S.,  loc.  cit.  601,  12  Sup.  Ct.  907,  36  L. 
Ed.  832,  the  United  States  supreme  court  said:  *In  respect  of 
liability  such  as  is  set  up  here,  the  receiver  stands  in  the  place 
of  the  corporation.*     In  other  words,   the  receivership  is  pro 
hac  vice  the  corporation  itself  under  the  management  of  one 
man,    instead  of  that  of    a  board   of  directors.     To  hold, 
therefore,  that  the  statute  applies  to  corporations  of  a  cer- 
tain kind  under  one  management,  and  not  to  corporations  of 
the  same   kind   under  another    management,    would   be   to 
create  the  inequality  before  the  law  to  which  we   have  above 
referred. 
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* 'Since  the  arRument  of  this  cause,  the  supreme  court  of 
the  United  States  have  rendered  a  decision  which  the  learned 
counsel  for  appellant  has  brought  to  our  attention,  in  which 
it  is  held  that  a  receiver  operating  a  railroad'  is  not  liable  to 
be  prosecuted  under  the  act  of  congress  entitled  *An  act  to 
prevent  cruelty  to  animals  while  in  transit  by  railroad  or  other 
means  of  traQsportation  within  the  United  States,  *  approved 
March  3,  1873.  U.  S.  v.  Harris  (decided  April  g,  1900,  not 
yet  officially  reported)  20  Sup.  Ct.  609,  44  L.  Ed.  780.  But 
that  decision  was  distinctly  out  on  the  ground  that  it  was  a 
penal  statute  under  which  the  prosecution  was  instituted, 
and  therefore  to  be  strictly  construed.  In  the  decision  in 
that  case  the  following  language  from  an  early  decision  by  the 
same  court  (U.  S.  v.  Wiltberger,  7  Wheat.  76.  5  L.  Ed.  37)  was 
quoted  as  the  principle  on  which  it  was  founded:  *The  rule 
that  penal  laws  are  to  be  construed  strictly  is  perhaps  not 
much  less  old  than  construction  itself.  It  is  founded  on  the 
tenderness  of  the  law  for  the  rights  of  individuals,  and  on  the 
plain  principle  that  the  power  of  punishment  is  vested  in 
the  legislature,  and  not  in  the  judicial  department.  It  is  the 
legislature,  and  not  the  court,  that  is  to  define  a  crime  and 
ordain  its  punishment.  *  There  is  nothing  in  that  decision 
that  militates  against  the  other  federal  decisions  above  quoted. 
This  court  in  Fullerton  v.  Fordyce,  121  Mo.,  Inc.  cit.  8,  9, 
25  S.  W.  588,  per  Macfarlane,  J.,  said:  *  Receivers,  who  have 
exclusive  charge  and  control  of  the  property  beloneing  to  a 
railroad  company  and  of  the  management  of  its  business,  are 
bound  to  the  same  degree  of  care  as  the  corporation  itself 
would  have  been  under  the  management  of  its  board  of 
directors,  and  are  in  like  manner  liable  in  their  official  charac- 
ter for  injuries  resulting  from  the  negligence  of  themselves  or 
their  agents  and  employees.  **  Being  actually  engaged  in  busi- 
ness, justice  to  those  with  whom  they  deal  demands  that  they 
should  be  held  to  the  same  accountability,  whether 
their  liabilities  arise  in  contract  or  in  tort.'*  Beach,  Rec. 
717;  Little  V.  Pusenberry.  46  N.  J.  Law,  641,  50  Am.  Dec. 
445 ;  High,  Rec.  §  395 ;  2  Ror.  R.  R.  p.  898. '  In  the  case 
at  bar  the  individual  holding  the  office  of  receiver  is  not  the 
defendant,  but  the  party  really  in  interest  is  the  corporation 
represented  by  the  receiver.  True,  the  word  'receiver'  is 
not  contained  in  the  act  of  1897,  but  we  are  warned  by  the 
maxim,  *Qui  haeret  in  litera,  haeret  in  cortice,'  that  we 
must  not  always  adhere  to  the  letter.  To  do  so  in  this  case 
would  violate  the  spirit  of  the  statute,  and  render  it  obnoxious 
to  the  constitution  of  this  state.  We  hold,  therefore,  that  the 
act  of  1897  applies,  not  only  to  railroad  corporations,  but  also 
to  receivers  of  such. 

**The  next  insistence  is  that  the  act  of  1897  violates  sections 
4,  10,  and  30  of  article  2,  and  section  53  of  article  4,  of  the  con- 
stitution of  this  state,  and  the  fifth  and  fourteenth  amendments 
to  the  constitution  of  the  United  States.     The  objections  to 
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the  act  in  the  light  of  our  state  constitution  are  of  the  same 
character  as  those  urged  against  it  in  view  of  the  federal  con- 
stitution, except  that  it  is  claimed  also  to  be  a  special  law, 
prohibited  by  section  53,  art.  4,  of  the  state  constitution,  and 
the  reason  s:iven  for  calling  it  a  special  law  is  the  same  that  is 
given  for  calling  it  an  infringement  of  the  federal  constitution, 
— that  it  is  class  legislation,  creatine  inequality  before  the 
law;  so  that  the  objection  that  the  act  singles  out  railroad 
companies,  and  imposes  on  them  a  burden  not  imposed  on 
other  employers,  is  the  sura  of  all  the  objections.  This  court 
has  gone  over  this  ground  often  in  considering  objections  like 
these  to  similar  statutes,  and  has  always  arrived  at  the  same 
conclusion.  In  Humes  v.  Railway  Co.,  82  Mo.  221,  the  consti- 
tutionality of  section  43,  c.  37,  P.  310,  Wag.  St..  which  im- 
posed on  railroad  corporations  liability  for  double  damages 
for  killing  or  injuring  horses,  cattle,  etc.,  was  challenged  on 
the  eround,  among  others,  that  it  was  in  violation  of  section 
S3,  art  4,  of  the  constitution.  In  that  case  the  court,  per 
Phillips,  C,  said:  4t  is  further  alleged  against  this  statute 
that  it  is  partial  and  special,  because  it  is  directed  against 
raihroads  alone,  while  no  other  common  carriers  are  brought 
within  its  operations.  Had  the  legislature  deemed  it  essen- 
tial to  the  protection  of  human  life  and  private  property,  they 
would  doubtless  have  extended  the  statute  to  carriers  by  coach 
and  water;  but  as  the  class  of  property  and  human  life  pro- 
tected by  this  provision  of  the  statute  is  not  exposed  to  a  like 
peril  incident  to  coach  and  water  travel,  the  occasion  and  ne- 
cessity for  so  extending  the  statute  does  not  exist.  Class  legis- 
lation is  not  necessarily  obnoxious  to  the  constitution.  It 
is  a  settled  construction  of  similar  constitutional  provisions 
that  a  legislative  act  which  applies  to  and  embraces  all 
persons ''who  are  or  who  may  come  into  like  situations  and 
circumstances"  is  not  partial*  This  principle  was  iterated 
in  Phillips  V.  Railway  Co.,  86  Mo.  540.  in  reference  to  the 
same  and  another  statute,  and  reiterated  in  other  cases.  State 
V.  Wofford.  121  Mo.  61,  25  S.  W.  851 ;  State  v.  Marion  Co.  Ct., 
128  Mo.  427,  30  S.  W.  103,  31  S.  W.  23.  There  is  nothing  that 
can  be  said  against  the  act  of  1897  which  could  not  have  been 
said,  or  was  not  said,  against  the  double-damage  statute  above 
mentioned,  and  which  is  not  fully  answered  in  the  cases  above 
referred  to.  We  see  nothing  in  the  act  of  1897  in  conflict  with 
the  constitution  of  this  state. 

"As  to  the  contention  that  the  act  is  in  violation  of  the  con- 
stitution of  the  United  States,  we  will  only  refer  to  decisions 
of  the  supreme  court  of  the  United  States  on  that  subject. 
The  case  of  Humes  v.  Railway  Co.,  above  quoted,  was  taken 
on  writ  of  error  to  that  court,  and  it  was  there  held  that  the 
statute  was  not  obnoxious  to  the  federal  constitution.  The 
grounds  upon  which  its  invalidity  was  urged  by  the  railroad 
company  are  the  grounds  upon  which  the  invalidity  of  the 
statute  in  question  is  urged  in  the  case  at  bar.     That  court 
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said:  *  And  there   can   be  no  rational  ground  for  contending 
that  the  statute  deprives  it  [the  railroad  company]  of  property 
without  due  process  of  law.  *     And  in  discussing  the  second 
ground  the  court  said:  **The  objection  that  the  statute    of 
Missouri  violates  the   clause  of  the  fourteenth  amendment 
which  prohibits  a  state  to  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws  is  as  untenable  as  that 
which  we  have  considered.     The  statute  makes  no  discrimina- 
tion   against    anv    railroad    company  on   its    requirements. 
*    *    *    There  is  no  evasion  of  the  rule  of  equality  where 
all  companies  are  subject  to  the  same  duties  and  liabilities 
under  similar  circumstances.'     Railway  Co.  v.  Humes,  115  U. 
S.  512,  6  Sup.  Ct.  no,  29  L.  Ed.  463.     In  1874,  Kansas  enacted 
a  railroad  fellow-servant   law  almost   identical  with  the  first 
section  of  our  act  of  1897.     The  validity  of  that  act  came   in 
question  before  the  supreme  court  of  Kansas,  when  it  was 
attacked  on  the  same  grounds  that  are  urged  in  this  case;  but 
that  court  held  the  law  invalid.     Railway   Co.  v.   Mackey,  33 
Kan.  198,  6  Pac.  291.     That  case,  like  the  Humes  Case,  above, 
was  carried  by  writ  of  error  to  the  supreme  court  of  the 
United  States,  and  it  was  there  decided  in  the  same  waj'. 
The  court  said :     *  The  only  question  for  an  examination,  as 
the  law  of  1874  is  presented  to  us  in  this  case,  is  whether  it 
is  in  conflict  with  clauses  of  the  fourteenth  amendment.     The 
supposed  hardship  and  injustice  consist  in   imputing  liability 
to  the  company'  where  no  personal  wrong  or  negligence  is 
chargeable  to  it  or  its  directors.     But  the  same  hardship  and 
injustice,  if  there  be  any,  exists  when  the  company,  without 
any  wrong  or  negligence  on   its  part,  is  charged  for  injuries 
to  passeneers.     Whatever  care  or  precaution  may  be  taken 
in  conducting  its  business  or  in  selecting  its  servants,  if  injury 
happen  to  the  passengers  from  the  negligence  or  incompetency 
of  the  servants,  responsibility  therefor  at  once  attaches  to  it. 
The  utmost  care  on  its  part  will  not  relieve  it  from  liability, 
if  the  passenger  injured  be  himself  free  from  contributory  neg- 
ligence.    The  law  of  1874  extends  this  doctrine,   and  fixes  a 
like  liability  upon  railroad  companies,  where  injuries  are  sub- 
sequently suffered   by  employees,   though  it  may  be  by  the 
negligence  or  incompetency  of  a  fellow  servant  in  the  same 
general  employment,  and  acting  under  the  same  immediate 
direction.     That  its  passage  was  within  the  competency  of  the 
legislature  we  have  no  doubt.    The  objection  that  the  law  of 
1874  deprives  the  railroad  companies  of  the  equal  protection  of 
the  laws  is  even  less  tenable  than  the  one  considered.     It  seems 
to  rest  upon  the  theory  that  legislation  which  is  special  in  its 
character  is  necessarily  within  the  constitutional  inhibition: 
but  nothing  can  be  further  from  the  fact.     The  greater  part 
of  all  legislation  is  special,   either  in  the  obiects  sought  to  be 
attained  by  it  or  in  the  extent  of  its  application.  *     Railway 
Co.  V.  Mackey,  127  U.  S.  201;,  loc.  cit.  208.  209,  8  Sup.  Ct.  1161, 
32  L.  Ed.  107.     And  at  the  same  time  the  court  sustained  the 
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validity  of  a  like  statute  of  Iowa,  attacked  on  the  same 
grounds.  Railway  Co.  v.  Herrick,  127  U.  S.  210,  8  Sup.  Ct 
1 176.  32  L.  Ed.  109. 

"The  fourth  section  of  the  act  of  1897  declares  that  no  con- 
tract made  between  the  railroad  company  and  its  employee, 
limiting  the  liability  of  the  corporation  for  damages  under 
that  act.  shall  be  valid,  but  that  all  such  agreements  shall 
be  null  and  void.  There  was  no  attempt  at  a  contract  of  that 
kind  in  this  case,  and  therefore  we  need  not  discuss  that  sec- 
tion ;  but,  as  it  is  said  in  the  brief  of  appellant  that  section 
renders  the  whole  act  unconstitutional,  we  will  call  attention 
to  the  fact  that  a  similar  provision  is  contained  in  the  Iowa 
statute,  which  the  United  States  supreme  court  in  the  case 
last  cited  holds  to  be  a  valid  law.  Lest  the  allusion  here  made 
to  section  4  of  this  act  be  construed  as  casting  a  doubt  on  the 
validity  of  that  section,  we  will  add  that  no  such  purpose  is 
intended.  The  validity  of  a  similar  statute  in  Ohio  was  sus- 
tained in  Pierce  v.  Van  Dusen,  supra,  and  that  statute  con- 
tained also  a  section  to  the  effect  that  it  should  be  unlawful 
for  the  railroad  company  to  make  any  contract  with  its  em- 
ployee in  contravention  of  its  purpose.  And  the  supreme 
court  of  the  United  States,  as  late  as  December  11,  1899, 
sustained  the  validity  of  a  statute  of  Indiana  of  like  effect. 
TuUis  v.  Raibroad  Co.,  20  Sup.  Ct.  136,  44  L.  Ed.  192.  We 
bold,  therefore,  that  the  act  of  1897  is  not  in  violation  of  any  of 
the  provisions  of  the    constitution    of  the   United  States. 

** There  is  no  error  on  the  face  of  the  record,  and  therefore 
the  judgment  of  the  circuit  court  is  affirmed.     All  concur." 

Adiel  Sherwood,  in  pro.  per.  James  Booth  and  Morton 
Jonrdan.  for  respondent. 

PER  CURIAM.  The  foregoing  opinion  by  VALLIANT, 
J.,  in  division  No.  i,  is  adopted  as  the  opinion  of  the  court  in 
banc. 

BURGESS,  C.  J.,  and  ROBINSON,  BRACE,  and  GANTT, 
JJ.,  concur.  MARSHALL,  J.,  concurs  in  all  except  par- 
aeraph  i.  SHERWOOD,  J.,  has  the  privilege  of  filing  a 
separate  opinion  hereafter. 


Wbllbs  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Missouri^  May  21,  /go/.) 

[64  S.  W.  Rep.  141.] 

Accident  at  Crossing — Contributory  Negligence — Violation  of  Ordi- 
nance Requiring  Signals  and  Lights — Question  for  Jury.— Plaintiff's 
intestate,  after  dark,  approached  the  crossing  of  defendant's  tracks, 
and  when  near  the  tracks  the  motorman  of  a  street  car,  standing  near, 
warned  him  of  an  approaching  train.  Deceased  turned  his  head  as  he 
was  called,  then  looked  ahead,  and  a  moment  later  was  struck  by  a  train. 
A  citj  ordinance  required  the  ringing  of  a  bell  near  a  crossing,  and 
the  presence  of  a  headlight.    The  motorman  testified  he  heard  a  bell 
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ring^  very  low,  and  that  not  until  jnst  before  deceased  was  struck  did  he 
see  any  ligrht,  and  then  only  a  feeble  one.  The  eng-ineer  and  fireman 
testified  there  was  a  light,  that  a  bell  was  rung  and  a  whistle  sounded, 
and  two  other  witnesses  corroborated  them.  Held^  that  the  question  of 
deceased's  contributory  negligence  was  properly  submitted  to  the  jury. 

Same— Look  and  Listen— Presumptions.* — It  would  be  presumed 
deceased  looked  and  listened  before  going  on  the  tracks. 

Same — Right  to  Rely  on  Compliance  with  Ordinance  Requiring  Sig- 
nals and  Lights. — Deceased  had  a  right  to  presume  that  the  defendant 
had  complied  with  the  ordinance. 

Question  for  Jury. — The  question  as  to  whether  the  ordinance  had 
been  complied  with  was  for  the  jury. 

Instructions — Reversal. — While  an  instruction  of  about  400  words,  as 
to  what  would  constitute  negligence  on  the  part  of  defendant,  was  open 
to  criticism  as  to  its  length,  a  reversal  would  not  be  granted  on  such 
ground. 

Signals  —  Evidence— Warranting  Instruction. — There  was  sufficient 
evidence  on  which  to  base  an  instruction  as  to  the  adequacy  of  the  bell 
when  ringing  to  give  notice  of  the  approach  of  the  train. 

Contributory  Negligence — Evidence— Dazzling  Effect  of  Headlight  on 
Street  Car. — It  was  not  error  to  allow  a  witness  of  the  accident  to  tes- 
tify as  to  the  dazzling  effect  of  a  headlight  on  a  street  car  facing 
deceased  as  he  approached  the  track. 

Reversal — Admission  of  Evidence  on  Rebuttal. — A  reversal  will  not 
be  granted  for  the  admission  on  rebuttal  of  evidence  not  strictly  rebut- 
ting in  character. 

Excessive  Verdict. — A  verdict  for  $5,000  for  death,  the  same  amount 
having  been  awarded  on  a  former  trial,  cannot  be  held  the  result  of 
passion  and  prejudice. 

Shsrwood,  Robinson,  and  Marshall,  JJ.,  dissenting. 

In  banc.  Appeal  from  circuit  court,  Jackson  countv ;  E. 
P.  Gates.  Judge. 

Action  by  Arbelle  Weller  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Frank  Hagerman,  for  appellant. 
Gage,  Ladd  &  Small,  for  respondent. 

BURGESS,  C.  J.  This  is  an  action  by  plaintiff,  who  is  the 
widow  of  William  P.  Weller,  deceased,  to  'recover  damages 
on  account  of  the  death  of  her  said  husband,  caused,  as  is 
alleged,  by  the  nee:ligence  of  defendant.  The  accident 
occurred  after  sunset,  on  the  evening  of  the  I2th  of 
December,  1887,  at  a  point  in  Kansas  City.  Mo.,  where 
the  Kansas  City  Belt  Railroad  (over  which  defendant's 
road  is  operated)  crosses  Fifteenth  street,  in  that  city. 
There  have  been  two  trials  in  this  case,  each  result- 
ing in  a  verdict  for  plaintiff  for  $5,000.  An  appeal  from 
the  first  judgment  to  this  court  was  prosecuted  by  the  defend- 
ant. The  judgment  was  reversed,  and  the  cause  remanded  for 
another  trial,  the  case  being  reported  in  120  Mo.  635.  The 
case  was  again  tried  at  the  April  term,  1897,  of  the  circuit 
court  of  Jackson  county,  resulting  in  a  judgment  for  plaintiff 
for  $5,000,  from  which  defendant  appeals.     The  neglieent  acts 

*See  Louisville  &  N.  R.  Co.  v.  Clark's  Adm'r  (Ky.),  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  407,  and  note^  414  et  seq. 
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apon  which  the  case  is  grounded  are  the  violation  of  section  ^ 
of  chapter  37  of  the  revised  ordinances  of  the  city,  limiting 
the  rate  of  speed  of  railroad  trains  to  six  miles  per  hour;  the 
violation  of  section  2  of  the  same  chapter,  requiring  to  be 
placed  upon  everv  moving  train,  after  sunset,  ''one  large 
lamp,  headlight,  or  lantern  conspicuously  placed  in  front  of 
the  train*  facing  the  direction  in  which  the  same  may  be 
moving";  and  in  failing  to  ring  the  bell  80  rods  from  the 
crossing,  or  keep  it  ringing  until  the  train  passed  the  crossing. 
The  defenses  were  a  general  denial,  and  a  plea  of  contributory . 
negligence  on  the  part  of  deceased. 

Fifteenth  street  was  one  of  the  principal  thoroughfares  of 
Kansas  City,  and  runs  east  and  west.     At  the  point  where 
the  accident  occurred  it  is  crossed  by  the  line  of  defendant's 
raibroad  which  runs  from  northeast  to  southwest,  and  crosses 
the  highway  at  an  angle  of  about  33  degrees.     It  was  61 2^  feet 
from  this  intersection  northeast  along  the  line  of  the  railroad 
to  the  limits  of  Kansas  City.     Fifteenth  street  was  100  feet 
in  width.     A  double-track  cable  railroad  occupied  about   1 5 
feet  in  width  in  the  center  of  the  street.     The  street  was  not 
at  the  time  graded  to  its  full  width,    but  had  been   surfaced 
for  a  distance  of  18  or  19  feet  on  the  north  and  south  sides  of 
the  cable  roadway.     This  space  on  either  side  of  the  cable 
raibroad  was  used  for  vehicles.     From  the  intersection  of  the 
railroad  and  the  highway  to  the  eastern   city  limits,    along 
the  line  of  Fifteenth  street,  was  516  feet.     Askew  avenue,  the 
first  north  and  south  street  west  (towards  the  city),  is  107  feet 
from  the  intersection  of  the  highway  and  the  west  rail  of  the 
railroad  track.     On  the  northeast  corner  of  Askew  avenue  and 
Fifteenth  street  there  were  two  small  frame  houses,  facing  on 
Fifteenth  street,  with  a  frontage  of  about  40  or  f^o  feet.     From 
the  point  of  intersection  the  railroad  ran   in  a  northeasterly 
direction  in  a  straight  line  for  a  distance  of  about  1,800  feet,  at 
which  point  it  curved  towards  the  east.     A  person  standing 
in  Fifteenth  street  60  to  80  yards  west  of  the  intersection  of 
the  west  rail  of  the  railway  and  the  highway  could  see  the 
entire  track  for  a  distance  of   1,000  feet  or  more  from  the 
point  of  intersection   northeast.      Standing    at    a  point  in 
Fifteenth  street  25  feet  east  of  the  east  line  of  the  small  houses 
mentioned,  one  could  see  the  track  for  a  distance  of  800  or 
900  feet  from  the  point  of  intersection ;  standing  in  Fifteenth 
street  on  the  east  line  of  Askew  avenue,  he  would  have  an  un- 
obstructed view  of  the  track  for  a  distance  of  600  feet  northeast 
from  the  point  of  intersection.     A  railroad  from  Kansas  City 
to  Independence,  called  the  ''Dummy  Line,"  had  its  western 
terminus  at  a  small  station  on  Askew  avenue,  200  or  300  feet 
north  of  Fifteenth  street.     From  this  station  this  line  of  rail- 
road ran  north  to  Fourteenth  street,  thence  east  on  Fourteenth 
street  to  the  city  limits,  and  then  bore  off  in  a  northeasterlv 
direction.     The  railroad  and  tracks  at  the   location   in  ques- 
tion, which  were  used  by  the  defendant,  were  owned  by  the 
Belt  Line  Railroad  Company. 
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The  deceased  lived  on  Fifteenth  street,  three  or  four  miles 
east  of  the  crossing.     He  had  been  to  the  city,   and  was  on 
his  way  home,  driving  a  single  horse  or  pony  and  light  wagon 
along  Fifteenth  street,  on  the  north  side  of  the  cable  track. 
It  was  dark,  and  shortly  after  6  o'clock.     As  he  approached 
the  crossing,  a  cable  train  bound  east  stood  on  the  south  track 
of  the  cable  road,  about  50  feet  west  of  the  west  rail  of  the 
defendant's  railroad.     Another  cable  train,  bound  west,  stood 
on  the  north  track  of  the  cable  railroad,  about  the  same  dis- 
tance east  of  the  intersecting  point.     It  was  a  standing  rule  of 
the  cable  company  that  all  its  trains  approaching  this  crossing 
should  stop,  and  the  conductor  go  ahead  and  see  if  the  crossing 
was  clear,    and,    if  so,    then   signal  them  to  come  on ;  this, 
whether  a  train   was  or  was  not  within   sight  or  hearing  or 
expected  on  the  Belt  Line  track.     But  on  this  occasion  it 
happened  that  the  conductor  of  the  east-bound  cable  train  had 
rung  his  bell  as  a  signal  to  the  gripman  to  stop,  as  the  grip- 
man  supposed,  to  allow  some  passengers  to  alight.     A  cable 
train  passes  Qver  this  crossing  every  two  and  a  half  minutes. 
Both  these  cable  trains  at  the  time  had  bright  headliehts.  in 
front,  whose  natural  effect  was  to  dazzle  one's  eyes  in  front  of 
them,  and  intensify  the  darkness  at  a  distance  from  them,  so 
that  opaque  objects  were  not  easily  distinguished  until  they 
came  within  their  radius.     Collins,  the  gripman  on  the  east- 
bound  cable  train,  was  a  witness  for  the  plaintiff.     He  was 
a  gripman  for  several  months,  had  been  superintendent  of  the 
Eighteenth  street  cable  line,  and  familiar  with  the   operation 
of  switch  engines  and  their  lights  in   Chicago.     The  defend- 
ant's railroad  was  not  completed,  and  one  of  its  construction 
trains,  whose  crew  had  been  at  work  five  or  six  miles  east  of 
the  city,  was  approaching  from  the  northeast,    bringing  the 
men  from  their  work.     The  train  was  composed  of  three  or 
four  cars  and  an  engine  hauling  them,  the  engine  backing  at 
the  time,  so  that  the  tender  was  at  the  front  of  the  train.     The 
defendant's  witnesses  testified  that  there  were  two  box  cars 
and  a  passenger  coach.     Stone    and  Anderson,    who  were 
mechanics  employed  in  the  construction  of  defendant's  round- 
house, and  who  were  in  the  rear  car  coming  home  from  their 
work,  testified  that  there  was  no  coach   upon  the  train,  but 
that  they  were  all  box  cars,  and  unlighted. 

Collins  testified  that  when  he  first  saw  Weller  the  latter  was 
abreast  of  the  cable  car,  driving  east  on  the  wagon  road  north 
of  the  cable  track.  The  cable  cars  were  standing  there, — how 
long  is  left  uncertain.  Collins  also  testified  ^'it  might  be, 
probably  a  minute,  more  or  less;  that  I  could  not  be  exact 
upon."  Collins  then  knew  that  a  train  was  coming,  because 
about  that  time  he  first  heard  its  rumble.  Collins  heard  a  bell 
twice  very  low.  It  did  not  ring  continuously.  He  heard  it 
once  before  and  once  after  he  saw  Weller.  It  did  not  sound 
like  a  locomotive  bell, — more  like  a  cow  bell;  so  that  he  was 
not  certain  from  its  sound  whether  the  train  which  he  heard 
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vras  upon  the  Dummy  Line  or  the  Belt  Linq.  Before  Weller 
passed  Collins,  the  latter  had  heard  the  noise  of  his  horse*s 
hoofs  or  his  wagon,  perhaps  lOO  feet  back.  The  eround  was 
hard.  As  Weller  passed,  Collins  halloed  to  him,  but  Weller 
paid  no  attention.  Collins  shouted  to  him  again,  and  Weller 
then  looked  back  over  his  right  shoulder  towards  the  south- 
west, then  turned  back  his  face  to  the  east,  and  almost  imme- 
diately was  under  the  train.  When  Collins  first  shouted,  he 
could  see  neither  train  nor  light  on  the  train,  although  he  was 
looking  for  them.  He  saw  no  train  and  discerned  no  light 
until  after  he  had  shouted  to  Weller  the  second  time.  When 
he  at  last  saw  it,  it  looked  to  him  like  a  small  light  coming 
from  an  ordinary  brakeman's  lantern.  The  train  was  stopped 
so  that  its  rear  end  was  at  the  place  where  the  accident 
occurred.  It  must  have  run  about  140  feet,  or  the  length  of 
the  train.  Collins  testified  that  the  train  was  running  10  or 
12  miles  an  hour.  Stone  and  Anderson,  who  were  riding  on 
it  in  accordance  with  their  daily  custom  for  several  months, 
testified  that  its  speed  was  from  12  to  15  miles  an  hour.  The 
witnesses  for  the  defendant  who  testified  on  the  subject,  in- 
cluding the  fireman  and  engineer  of  the  train,  testified  that 
the  train  was  running  not  to  exceed  six  miles  per  hour. 
Weller  was  driving  his  horse  in  a  trot,  at  a  rate  of  speed, 
according  to  the  estimates  of  different  witnesses,  of  five  miles 
an  hour,  or  five  or  six  miles  an  hour,  or  between  six  and  eight 
miles  an  hour.  Reach,  a  witness  for  the  defendant,  testified 
that  he  heard  the  train  and  the  whistle  and  the  bell,  and  saw 
a  small  headlight.  Montelius  said  he  heard  the  train,  whistle, 
and  bell,  and  saw  a  small  headlight.  Bilty,  the  engineer,  said 
there  was  a  tail  light  on  the  tank,  and  that  he  whistled  beyond 
Twelfth  street.  Anderson  testified  that  he  heard  no  whistle, 
wondered  at  it,  and  spoke  of  it  at  the  time.  Neither  did 
Collins  hear  any  whistle.  Fitzgerald,  the  fireman,  testified 
that  he  rang  the  bell,  and  that  it  was  a  good  one,  and  that 
the  engineer  whistled.  That  train  usually  stopped  just  before 
it  reached  the  crossing,  but  for  some  reason  it  failed  to 
observe  its  usual  custom  on  this  occasion.  Two  witnesses 
on  behalf  of  the  defendant  testified  as  to  the  conduct  of 
Weller  immediately  before  he  reached  the  point  opposite  the 
cable  car.  They  were  Reach  and  Montelius.  Weller's  exact 
location  when  they  first  observed  him  is  left  somewhat  in 
doubt,  but,  if  Montelius  was  accurate,  he  first  saw  Weller 
when  the  latter  was  at  the  east  line  of  Askew  avenue,  or  pos- 
sibly 100  feet  west  of  that  line.  Collins,  for  the  plaintiff,  testi- 
fied that  he  was  unable  to  state  that  Weller  did  not,  after  he 
passed  him,  turn  his  head  in  a  slight  degree ;  that  it  would  be 
impossible  for  him  to  tell  which  way  he  turned  his  eyes  when 
Weller's  back  was  to  him ;  that  Weller  might  have  looked  in 
the  direction  of  the  approaching  train,  and  he  (Collins)  not 
have  noticed  it ;  that  the  Belt  Line  track  was  at  such  an  angle 
that  he  could  turn  his  eyes,  and  look   in  its  direction.     Mc- 
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Mallen,  who  was  on  the  cable  car  with  Collins,  and  who  was 
a  witness  for  the  defendant,  testified  that  Weller  might  have 
turned  his  head  and  the  movement  escaped  his  notice ;  that, 
on  account  of  the  angle  made  by  the  crossing,  Weller  would 
not  have  been  obliged  to  turn  his  head  in  order  to  look  up 
the  track  to  the  northeast ;  that  a  person  could  see  up  the 
track  without  turnincr  his  head,  and  by  turning  the  eyes. 
Weller' s  sight  and  hearing  were  good.  Fitzgerald,  the  fire- 
man, testified  for  the  defendant  that  the  train  was  stopped  as 
quick  as  it  could  possibly  be  done.  Dwyer  and  O'Brien,  ex- 
perienced railroad  men,  testified  on  behalf  of  plaintiff  that  a 
train  of  this  kind,  running  at  a  rate  of  six  miles  an  hour,  might 
have  been  stopped  in  from  35  to  60  feet.  The  plaintiff  intro- 
duced in  evidence  an  ordinance  of  Kansas  City  regulating  the 
moving  of  trains  within  the  limits  of  the  city. 

Over  the  objection  and  exception  of  defendant,  the  court 
instructed  the  jury  in  behalf  of  plaintiff  as  follows: 

**(i)  The  jury  are  instructed  that  at  the  time  said  William 
P.  Weller  was  injured  the  law  imposed  upon  its  servants, 
agents,  and  employees  of  the  defendant,  while  runnine,  con- 
ducting, or  managing  the  locomotive  and  train  of  cars  in  ques- 
tion, the  following  duties :  That  they  should  not  move  the 
same,  while  within  the  city  limits  of  the  city  of  Kansas  at  a 
greater  rate  of  speed  than  six  miles  an  hour;  that  they  should 
not  run  and  move  said  locomotive  and  train  of  cars  within 
the  city  of  Kansas,  between  sunset  and  sunrise,  without  hav- 
ing at  least  one  large  lamp,  headlight,  or  lantern  in  a  con- 
spicuous place  in  front  of  the  same,  facing  the  direction  in 
which  the  same  was  moving;  that  they  should,  immediatelv 
upon  entering  the  city  of  Kansas,  cause  the  bell  on  the  engine 
to  be  rung,  and  keep  the  same  ringing  until  the  same  should 
have  crossed  Fifteenth  street.  And  if  the  jury  believe  from 
the  evidence  that  the  agents,  servants,  and  employees  of 
defendant,  while  running,  conducting,  or  managing  said  loco- 
motive and  train  of  cars  upon  the  occasion  referred  to,  failed 
to  perform  any  one  or  more  of  the  duties  specified  in  this  in- 
struction, such  failure  was  negligence.  And  if  you  believe 
from  the  evidence  that,  in  consequence  of  such  negligence  in 
any  one  or  more  of  the  particulars  hereinbefore  mentioned, 
the  deceased  received  the  injuries  which  resulted  in  his  death, 
your  finding  should  be  for  the  plaintiff,  unless  you  further 
believe  from  the  evidence  that  the  deceased  was  guilty  of  neg- 
ligence which  contributed  to  the  injury.  And  the  burden  of 
proving  contributory  negligence  on  the  part  of  William  P. 
Weller  rests  on  the  defendant,  and  unless  the  defendant  has 
proven  such  contributory  negligence  by  a  preponderance  of 
the  evidence  you  cannot  find  for  the  defendant  on  that 
ground. 

"(2)  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  Fifteenth  street,  at  the  point  where  the  railroad 
tracks  used  by  the  defendant  cross  it,   was  a  public  street 
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of  the  city  of  Kansas,  and  a  thoroughfare  used  by  the  public  for 
the  purpose  of  travel  to  such  an  extent  as  to  greatly  enhance 
the  danger  of  collisions  and  accidents  on  said  crossings,  that  it 
was  the  duty  of  the  servants,  agents,  and  employees  of  defend- 
ant«  in  managing  or  running  said  locomotive  and  train  of 
cars,  to  exercise  a  degree  of  care   in  the  operation  of  said 
train  commensurate  with  the  danger  of  collisions  reasonably 
to  be  apprehended  at  that  location.     And  if  the  jury  further 
believe  from  the  evidence  that  the  agents,  servants,  and  em- 
ployees of  defendant  failed  to  exercise  such  commensurate 
degree  of  care  in  the  movement  of  such  locomotive  and  train 
of  cars  as  it  approached  and  passed  over  said  crossing,  either 
by  moving  the  same  at,  considering  the  locality,  a  dangerous 
rate  of  speed,  or  without  a  large  lamp,  headlight,  or  lantern, 
in  a  conspicuous  place  in  front  of  said  locomotive,   facing  the 
direction  in  which  the  same  was  moving,  or  without  keeping 
the  bell  upon  such  locomotive  ringing  from  the  time  said  loco- 
motive reached  the  city  limits  until    it  had  crossed  said 
Fifteenth  street,  such  failure  in  any  of  said  particulars  con- 
stituted negligence ;  and  if  you  believe  from  the  evidence  that 
such  commensurate  degree  of  care  on  the  part  of  the  agent, 
servants,  and  employees  of  defendant  moving  said  train  re- 
qmred  that  there  should  be  a  light  upon  said  locomotive  or 
train  of  cars  sufficient  to  warn  travelers  up  said  Fifteenth  street 
of  its  approach,  and  also  required  that  there  should  be  a  bell 
upon   said  locomotive  sufficient  or  adequate,  when  rung,  to 
give  timely  notice  of  the  approach   of  such  locomotive  and 
train  to  such  traveler,  and  if  vou  further  believe  from  the  evi- 
dence that  said  locomotive  and  train  had  no  sufficient  light,  or 
that  said  locomotive  had  no  such  sufficient  or  adequate  bell, 
you  are  instructed  that  such  failure  to  exercise  such  a  degree 
of  commensurate  care  in  any  one  or   more  of  the   particulars 
herein  mentioned  constituted  negligence.     And,    in  passing 
upon  the  question  as  to  whether  the  agents,   servants,  and 
employees  of  the  defendant  were  or  were  not  negligent  in  run- 
ning or  managing  said  locomotive  and  train  in  any  of  the 
particulars  aforesaid,  you  should  take  into  consideration  all 
the  facts  and  circumstances  which  you  may  find  from  the  evi- 
dence existing  at  the  time  when,  and  at  the  place  where,  the 
injury  occurred.     And  if  you  further  believe  from  the  evidence 
that,  in  consequence  of  such  negligence  in  any  one  or  more  of 
the  respects  hereinbefore  mentioned,    the  said  William   P. 
Weller  received  the  iniuries  from  which  he  died,  you  will  find 
your  verdict  for  the  plaintiff,  unless  you  further  believe  from 
the  evidence  that  the  deceased  was  guilty  of  negligence  which 
contributed  to  the  injury.     And  the   burden  of  proving  con- 
tributory negligence  on  the  part  of  William  P.  Weller  rests  on 
the  defendant,  and,  unless  the  defendant  has  proven  such  con- 
tributory negligence  by  a  preoonderance  of  the  evidence,  you 
cannot  find  for  the  defendant  on  that  ground. 
"(3)  Negligence  on  the  part  of  the  deceased  which  will  pre- 
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vent  the  plaintiff  recovering  in  this  action  must  be  such  as 
directly  contributed  to  his  injury,  and  consists  of  the  want  of 
ordinary  care.  Ordinary  care  means  that  degree  of  care  which 
mav  be  reasonably  expected  of  ordinarily  prudent  persons  in 
the  situation  of  plaintiff's  husband  at  and  just  before  the  time 
the  accident  occurred,  and,  in  determining  whethdt  the 
deceased  was  using  such  care,  you  should  take  into  considera- 
tion all  the  circumstances  surrounding  him  at  the  time. 

**(4)  By  the  expression,  *  preponderance  of  evidence/  as  used 
in  these  instructions,  is  not  meant  the  greater  number  of 
witnesses,  but  the  greater  weight  of  credible  testimony  in 
the  case. 

**(s)  If  vou  find  your  verdict  for  the  plaintiff,  you  will  assess 
her  damages  at  the  sum  of  five  thousand  dollars  ($5,000)." 

The  defendant  upon  its  part  prayed  the  court  to  instruct  the 
jury  as  follows: 

"(i)  The  jury  will  return  a  verdict  for  defendant. 

**(2)  If,  by  looking  or  listening  at  any  time  before  he  reached 
the  crossing,  Weller  could  have  discovered  the  approach  of 
defendant's  train  in  time  to  have  avoided  the  iniur\%  then 
the  plaintiff  cannot  recover. 

**(3)  In  this  kind  of  a  case,  the  mere  fact  that  Weller  was 
killed  by  defendant's  railroad  engine  gives  plaintiff  no  right 
to  sue  and  recover  damages.  Before,  in  any  event,  plaintiff 
could  recover,  you  must  find  from  the  greater  weight  of  all 
the  evidence  in  the  case  that  his  death  was  actually  caused  by 
some  act  of  negligence  on  defendant's  part  submitted  to  your 
consideration.  If  it  was  not  so  caused,  that  is  the  end  of  the 
case,  and  the  verdict  must  be  for  the  defendant;  or,  if  the 
actual  cause  of  Weller's  injury  was  a  failure  on  his  oart  to 
exercise  reasonable  prudence,  then  plaintiff  cannot  recover. 
But,  even  if  you  should  iind  that  some  negligence  of  defend- 
ant was  the  cause  of  the  death,  still  olaintiff  cannot  recover  if 
Weller  failed  to  exercise  reasonable  care  and  prudence,  and 
thereby  contributed  to  his  injury.  The  difference  between 
negligence  on  defendant's  part,  if  any,  and  negligence,  if  any, 
on  the  part  of  Weller,  is  this:  Defendant's  negligence  must 
be  found  to  have  been  the  cause  of  the  injury,  whereas  Weller's 
negligence,  if  any,  would  defeat  a  recovery  if  it  but  contributed 
to  such  injury,  even  though  it  was  not  the  only  cause  thereof, 
and  even  though  it  occurred  with  negligence  on  defendant's 
part. 

**  (4)  If  Weller,  at  no  time  after  he  got  to  Askew  avenue, 
stopped,  looked,  or  listened  for  approaching  trains,  but  drove 
on  in  a  trot  till  the  collision  occurred,  then  your  verdict  must 
be  for  the  defendant,  no  matter  what  other  facts  you  may 
find,  and  regardless  of  what  is  said  in  any  other  instruction. 

**(5)  The  railroad  track  was,  in  and  of  itself,  a  warning  of 
danger.  The  evidence  in  this  case  shows  that  Weller  was 
familiar  with  this  crossing.  It  was  his  dutv  to  carefully  look 
for  approaching  trains  and  to  exercise  reasonable  care  to  see 
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if  they  were  approaching,  before  zoing  on  the  crossing.  If, 
by  the  exercise  of  such  care  as  ought  to  be  reasonably  ex- 
pected of  a  man  of  reasonble  care  and  prudence,  he  could  have 
discovered  the  approach  of  the  train  before  he  got  to  the 
crossing,  then  your  verdict  must  be  for  defendant,  and  this  is 
so  even  though  you  find  that  defendant  was  negligent  in 
some  respect  submitted. 

"(6)  If,  by  reason  of  darkness  and  because  the  headlight  of 
the  cable  car  was  directly  in  front  of  him,  there  was  difficulty 
to  Weller  in  seeing  approaching  trains,  it  was  his  duty  to  care- 
fully listen  for  same ;  and  if,  by  reason  of  noise  from  his  mov- 
ing buggy,  his  hearing  was  interfered  with,  then  it  became 
and  was  his  duty  to  stop  his  horse,  and  look  and  listen^ for 
trains.  If  vou  find  that  Weller  did  not  comply  with  his  duty, 
as  in  this  instruction  defined,  then  you  must  return  a  verdict 
for  defendant,  even  though  you  may  find  that  defendant  was 
negligent  in  some  respect  submitted. 

**(?)  If  Weller  at  the  time  of  his  injury  was  driving  his  horse 
faster  than  a  moderate  gait,  then  the  plaintiff  cannot  recover 
herein.  In  determining  whether  the  gait  was  faster  than 
moderate,  the  jury  have  the  right  to  consider  that  he  was 
approaching  a  railroad  crossing,  that  two  cable  trains  were 
waiting  for  defendant's  train  to  pass,  and  all  the  facts  and  cir- 
cumstances in  evidence,  and  determine  therefrom  whether,  in 
view  of  the  place  and  situation,  the  gait  of  the  horse  was  faster 
than  moderate. 

"(8)  Any  violation  of  a  city  ordinance  is  negligence,  and  if 
Weller  violated  the  ordinance  of  the  city  read  in  evidence  by 
defendant,  and  thereby  contributed  to  his  injury,  then  plain- 
tiff cannot  recover. 

"(9)  While  the  court  says,  in  instruction  given  at  plaintiff's 
request,  that  the  burden  of  proof  is  upon  defendant  to  prove 
negligence  on  Weller's  part,  yet  that  does  not  mean  that  it 
must  be  proven  directly  by  witnesses  offered  by  the  defendant. 
The  court  only  means  that,  from  all  the  facts  and  circum- 
stances in  evidence,  whether  shown  by  witnesses  for  plaintiff 
or  defendant,  you  must  find  from  the  greater  weight  of  the 
testimony  that  there  was  such  negligence. 

**(io)  If,  by  looking  and  listening  at  any  time  before  he 
reached  the  crossing,  Weller  could  have  discovered  the 
approach  of  defendant's  tram  in  time  to  have  avoided  the 
injury,  then  the  plaintiff  cannot  recover. 

"(11)  Under  the  ordinance  of  the  city,  there  was  no  require- 
ment that  the  engine  should  have  a  headlight  similar  to  that 
usually  placed  on  the  front  end  of  engines.  The  ordinances 
required  either  a  large  lamp,  headlight,  or  lantern,  and  any 
one  of  the  three  was  a  compliance  therewith. 

**(i2)  Even  if  you  should  find  that  the  speed  of  the  train  was 
greater  than  six  miles  an  hour,  yet,  unless  you  further  find 
from  the  evidence  that  the  rate  of  speed  in  excess  of  six  miles 
an  hour  was  the  cause  of  the  injurv,  the  question  of  negligence 
as  to  the  rate  of  speed  will  not  be  considered  by  you. 
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**(i3)  All  of  the  instructions  read  to  you  are  the  court's  in- 
structions, and  must  be  taken  and  considered  by  the  jurv  the 
same  as  if  read  to  you  by  the  iudges  from  the  bench." 

The  court  eave  all  instructions  asked  by  defendant,  except 
those  numbered  i  and  2,  which  were  refused,  and  defendant 
excepted. 

It  is  said  that  the  demurrer  to  the  evidence  should  have 
been  sustained,  because  it  was  the  duty  of  deceased  to  look 
and  listen,  and,  if  there  were  any  difficulties  in  the  way  of 
his  seeing  and  hearing:,  he  should  have  stopped,  and  if,  in 
acting  in  accordance  with  such  duty,  he  could  have  discovered 
the  aoproach  of  the  train,  he  was  guilty  of  negligence  con- 
tributing to  his  injury.  That  this  insistence  is  in  accordance 
with*  the  general  rule  in  such  cases  and  well-settled  law  is 
abundantly  shown  by  the  numerous  authorities  cited  by  coun- 
sel for  defendant  in  his  brief.  But  the  presumption  must  be 
indulged  that  deceased  did  look  and  listen  before  attempting 
to  cross  the  track ;  that  is,  that  he  was  in  the  exercise  of 
proper  care.  In  passing  upon  this  question  when  the  case 
was  here  before,  Macfarlane,  J.,  in  speaking  for  the  court, 
said:  ^4n  the  absence  of  all  evidence,  did  the  jury  have  a 
right  to  draw  the  inference  that  deceased  did  what  common 
prudence  and  ordinary  care  demanded  of  him?  The  rule  of 
law  that  ordinary  care  requires  a  traveler  at  a  railway  crossing 
to  look  up  and  down  the  track,  when  the  view  is  unobstructed, 
before  venturing  to  cross  it,  is  drawn  from  the  ordinary  con- 
duct of  the  average  of  mankind  in  the  daily  affairs  of  life. 
From  the  same  source  is  deduced  also  a  correlative  rule  that, 
in  the  absence  of  direct  evidence  or  rebutting  circumstances, 
one,  in  attempting  to  cross  a  railroad  track,  will  be  presumed 
to  have  been  in  the  exercise  of  proper  care.  Petty  v.  Rail- 
road Co.,  88  Mo.  320;  Schlereth  v.  Railway  Co.,  115  Mo.  87, 
21  S.  W.  iiio;  Crumpley  V.  Railroad  Co.,  iii  Mo.  158,  19  S. 
W.  820.  In  this  case,  had  there  been  no  witness  to  the  con- 
duct of  deceased,  and  it  had  been  shown  that  defendant  was 
negligent  in  failing  to  comply  with  the  ordinance  requiring 
the  train  to  carry  a  light,  then  the  jury  might  have  drawn  the 
inference  that  deceased  looked  for  a  train,  and  failed  to  see 
on  account  of  the  default  of  those  in  charge  of  the  train.  In 
such  case  the  question  of  contributory  negligence  would  have 
been  one  for  the  jury,  to  be  determined  in  the  light  of  all  the 
circumstances."  120  Mo.  635,  23  S.  W.  1061,  25  S.  W.  532. 
The  same  rule  is  announced  in  the  case  of  Buesching  v.  Gas- 
light Co.,  73  Mo.  219,  3Q  Am.  Rep.  503,  wherein  it  was  said 
that  **the  presumption  of  due  care  always  obtains  in  favor  of 
plaintiff  in  an  action  to  recover  damages  for  an  injury  sus- 
tained by  him  through  the  alleged  negligence  of  another." 
See,  also,  Petty  v.  Railroad  Co.,  88  Mo.  306;  Crumpley  v. 
Railroad  Co.,  iii  Mo.  152,  19  S.  W.  820;  Schlereth  v.  Railway 
Co.,  115  Mo.  87,  21  S.  W.  iiio;  Meadows  v.  Insurance  Co., 
129  Mo.  76,  31  S.  W.  1578;  Bluedorn  v.  Railway  Co.,  108  Mo. 
439,  18  S.  W.  1 103. 
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Deceased  had  the  right  to  presume  obedience  to  the  ordinance 
of  the  city  regulating  the  speed  of  raibroad  trains,  and  requir- 
ing to  be  placed  in  every  moving  train  after  sunset  one  large 
lamp,  headlight,  or  lantern,  conspicuously  placed  in  front  of 
the  train,  facing  the  direction  in  which  the  same  may  be  mov- 
ing, and  that  the  bell  be  rung  on  the  engine  on  all  such  trains 
80  rods  from  the  crossing,  and  kept  ringing  until  the  train 
passed  the  crossing  (Petty  v.  Railroad  Co.,  88  Mo.  306; 
Crumpley  V.  Railroad  Co.,  iii  Mo.  152,  19  S.  W.  820;  Jen- 
nings V.  Railroad  Co.,  112  Mo.  268,  20  S.  W.  490;  Sullivan  v. 
Railway  Co.,  117  Mo.  214,  23  S.  W.  149);  and  under  these  pre- 
sumptions, together  with  the  presumption  that  the  deceased 
was  at  the  time  of  the  accident  in  the  exercise  of  due  care, 
plaintiff  was  entitled  to  recover,  unless  it  conclusively  appeared 
from  the  evidence  adduced  by  plaintiff,  either  by  the  direct  or 
cross  examination  of  her  own  witnesses,  that  her  deceased 
husband  was  guilty  of  negligence  contributing  directly  to  his 
own  injury  (Stone  v.  Hunt,  94  Mo.  475,  7  S.  W.  431 ;  Bueshing 
v.  Gaslight  Co.,  73  Mo.  219,  39  Am.  Rep.  503;  Warren  v.  St. 
Louis  Merchants'  Exchange,  52  Mo.  App.  152);  and  in  order 
to  overcome  the  presumption,  and  to  defeat  plaintiff's  action, 
it  devolved  upon  defendant  to  show  by  the  weight  of  the  evi- 
dence a  failure  on  the  part  of  deceased  to  exercise  ordinary 
care  to  avoid  the  injury,  and  that  his  failure  to  exercise  such 
care  was  its  proximate  cause,  and  so  direct  and  immediate 
that,  but  for  the  want  of  such  ordinary  care,  the  injury  would 
not  have  occurred. 

In  the  former  opinion  it  was  intimated  that  if  it  had  been 
shown  that  Weller,  after  he  passed  the  cable  car  at  Fifteenth 
street  and  Askew  avenue,  exercised  no  more  care  than  when 
he  got  even  with  the  cable  car,  plaintiff  would  have  had  no 
case,  and  to  meet  this  intimation  defendant  upon  the  last  trial 
introduced  two  witnesses,  namely.  Reach  and  Montelius. 
Reach  stood  on  the  sidewalk,  he  says,  about  15  feet  east  of 
the  butcher  shop,  which  occupied  one  of  two  small  houses  on 
the  northeast  corner  of  Fifteenth  street  and  Askew  avenue. 
This  would  locate  him  about  55  feet  east  of  that  corner.  He 
testified  that  ** Weller  was  about  in  front  of  the  butcher  shop 
when  I  first  saw  him, — perhaps  a  little  west  of  there";  and 
that  from  the  time  he  saw  him  he  just  kept  on  going,  and 
made  no  stop  until  the  engine  struck  him.  That  he  saw  him 
from  the  time  he  first  heard  his  wagon  at  the  butcher  shop  up 
to  the  time  he  was  struck.  That  just  as  he  passed  the  cable 
train  some  one  on  the  grip  hallooed  at  him,  but  he  did  not 
seem  to  pay  any  heed,  and  then  some  one  hallooed  again,  and 
just  before  the  train  struck  him  he  looked  back  over  his  right 
shoulder.  '*Q.  What  attention  did  Weller  pay,  if  you  could 
see,  to  the  approach  of  this  train?  A.  Not  any  I  could  notice, 
unless  it  was  at  the  last  moment.  Q.  That  was  just  as  he  was 
struck, — just  at  the  time  he  was  struck?  A.  Yes,  sir.  Q. 
You  don't  know  whether  he  did  it  then  or  not?     A.  No.  sir. 
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*  *  *  Q.  Which  way  was  he  looking?  A.  Looking  straight 
in  front  of  him.  As  near  as  I  could  see,  he  was  looking 
directly  in  front  of  him. ' '  On  cross-examination  he  testified : 
**Q.  Now,  you  say  he  was  looking  from  the  time  you  saw  him. 
You  saw  him  from  the  time  when  they  first  shouted  to  him? 
A.  Yes;  just  as  he  passed  the  cable  car,  or  perhaps  a  little 
before.  Q.  From  that  time  you  say  he  was  looking  east.^  A. 
Straight  ahead;  yes,  sir.  Q.  You  don't  mean  to  say  he  didn't 
look  up  the  track  at  any  time  after  he  left  Askew  avenue,  do 
you  ?  A.  I  don't  think  he  did;  lam  positive  he  didn't.  Q. 
Did  you  see  him  when  he  was  at  Askew  avenue.?  A.  About 
Askew  avenue.  Q.  I  thought  you  said  you  saw  him  as  he 
passed  the  cable  train  first?  A.  There  was  not  very  much 
difference  in  the  distance  between  Askew  avenue  and  where 
the  cable  train  was.  Q.  How  much  difference  do  you  think 
there  was?  A.  25,  perhaps  40,  feet.  Q.  Suppose  it  was  57 
feet;  would  you  call  that  much  difference  in  a  distance  of  170 
feet?  A.  Yes,  sir;  that  is  quite  a  difference.  *  *  *  Q. 
Do  you  mean  to  tell  this  jurv  that  vou  know  that  Mr.  Weller 
didn't  look  up  the  line  of  the  Milwaukee  track  after  he  left 
Askew  avenue?  A.  He  didn't  look  up  the  line  of  Milwaukee 
track  after  he  passed  me.  Q.  When  he  passed  you,  how  far 
were  you  from  the  track?  A.  I  was  standing,  perhaps,  within 
fifteen  feet  of  the  east  line  of  those  two  buildings,  and  he 
didn't  look  up  that  way  from  the  time  I  first  saw  him  until  the 
train  struck  him.     *  Q.  If  he  was  looking  east, — that 

is,  if  he  was  facing  east,  going  in  the  direction  in  which  you 
state, — I  will  ask  vou  if,  without  turning  his  head,  he  could 
not  look  up  that  track.  A.  Hardlv ;  no,  sir.  Q.  He  could  not 
do  it.  I  will  ask  you  if,  facing  me,  if  you  can  see  the  corner 
of  this  court  room  out  here,— the  southwest  corner.  A.  Well, 
I  should  have  to  turn  my  head  some,  I  should  think.  *  *  * 
Q.  Are  vou  prepared  to  state,  Mr.  Reach,  from  the  time  he 
left  Askew  avenue,  or  from  the  time  he  reached  that  point 
where  he  could  see  up  that  track  by  turning  his  head,  he  never 
turned  his  head  in  the  slightest  degree,  ur  turned  his  eyes  up 
that  track?  A.  I  could  not  say  as  to  his  eyes;  I  could  not  say 
as  to  his  eyes.  Q.  Are  you  able  to  state  he  didn't  turn  his 
head  in  the  slightest  degree  towards  the  left?  A.  I  am 
pretty  positive  he  did.  Q.  You  were  not  watching  him  from 
the  time  he  left  Askew  avenue  all  the  while?  A.  I  was  watch- 
ing him  from  the  time  I  heard  him  approaching.  Q.  You 
didn't  see  him  the  time  before  he  passed  you?  A.  Just  before 
he  passed  me ;  yes,  sir.  Q.  Did  you  see  him  when  he  was 
on  Askew  avenue,  then?  A.  About  the  time  he  passed  Askew 
avenue  the  first  time.  Q.  Had  he  gotten  off  Askew  avenue 
entirely  when  you  first  saw  him?  A.  I  could  not  be  positive 
whether  he  was  entirely  over  Askew  avenue  or  not.  Q.  You 
don't  know  he  didn't  turn  his  head  then  before  you  saw  him? 
A.  No,  sir,  I  don't.  Askew  avenue,  I  don't  think  at  that 
time  ran  south  of  Fifteenth  street.     I  don't  think  it  was  cut 
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through.     It  would  be  pretty  hard  to  tell  just  where  it  was, 
when  he  was  on  Askew  avenue. ' ' 

The  other  witness,  Montelius,  testified  that  he  stood  at  the 
northeast  corner  of  Askew  avenue  and  Fifteenth  street,  lean- 
ing against  the  banisters  of  the  platform  which  ran  by  the 
house  on  the  northeast  corner,  north  to  the  Dummy  Line 
depot  on  Askew  avenue ;  that  when  he  first  heard  Weller  the 
latter  was  nearly  opposite  him, — a  little  back  of  him;  that  he 
could  not  tell  the  exact  distance  west  of  him ;  that  it  must 
have  been  lOO  feet  or  more;  that  from  the  time  he  first  saw 
him  he  never  noticed  him  look  in  a  northeasterly  direction 
along  the  Belt  Line  tracks ;  that  he  looked  straight  ahead. 

The  substance  of  the  testimony  of  these  two  witnesses  was 
that  they  did  not  see  or  notice  Weller  look  in  the  direction  of 
the  approaching  train ;  that  he  seemed  to  be  looking  straight 
ahead;  the  railroad  track  ran  northeast  from  the  crossing  in 
a  straight  line  for  a  distance  of  i,8oo  feet  before  it  curved  to 
the  east ;  that  at  a  point  in  Fifteenth  street  60  or  80  yards 
west  of  the  crossing  the  view  of  the  railroad  track  upon  which 
the  train  was  approaching  was  unobstructed  for  a  distance  of 
more  than  i.ooo  feet  from  the  crossing;  that  a  point  in 
Fifteenth  street,  on  the  east  line  of  Askew  avenue,  107  feet 
west  of  the  crossing,  a  traveler  would  have  an  unobstructed 
view  of  the  track  for  a  distance  of  more  than  600  feet  from 
the  crossing;  that  at  a  point  in  Fifteenth  street  25  feet  east  of 
the  east  line  of  the  small  houses  on  the  northeast  corner  of 
Fifteenth  street  and  Askew  avenue,  which  houses  had  a  front- 
age of  40  to  50  feet  (probably  not  more  than  40),  the  view  of 
the  track  was  unobstructed  for  a  distance  of  800  or  900  feet 
from  the  crossing.  On  Fifteenth  street,  between  these  small 
houses  and  the  crossing,  there  were  no  obstructions  of  any 
kind,  and  the  view  of  the  tracks  from  Fifteenth  street  for  1,800 
feet  was  clear.  The  railroad  tracks  themselves  stood  up  from 
the  ground  on  either  side  of  them,  and  were  built  upon  an 
elevation.  The  railroad  tracks,  then,  from  different  locations 
in  Fifteenth  street,  from  the  crossing  to  a  point  60  to  80  yards 
west  of  it,  were  at  all  times  in  full  view  of  a  traveler  aproach- 
ing  over  that  space  for  distances  varying  from  600  to  1,800 
feet,  and  this  allows  for  any  temporary  obstruction  of  the 
view  produced  by  the  presence  of  the  two  small  houses  on  the 
comer  of  Askew  avenue  and  Fifteenth  street.  Weller  lived 
on  the  extension  of  Fifteenth  street,  three  or  four  miles  east  of 
this  point.  He  was  accustomed  to  travel  over  it.  His  sight 
and  hearing  were  good. 

Collins,  the  gripman,  about  the  same  time  when  he  first 
shouted  to  Weller,  when  the  latter  was  50  feet  from  the  cross- 
ing, first  knew  that  a  train  was  approaching  upon  the  track. 
He  knew  this  from  the  rumble,  but  he  had  been  unable  to  see 
the  train  or  discern  any  light  upon  it  up  to  that  time, 
although  he  was  watching  for  it.  He  had  heard  once  or 
twice,    indistinctly,  a  low   bell,    which  was    not  rung  con- 
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tinuously,  and  he  was  uncertain  whether  the  bell  was  from 
a  train  upon  the  defendant's  track  or  belonged  to  a  locomotive 
upon  the  Dummy  Line.  Collins  did  not  see  the  small  and 
feeble  light  upon  the  approaching  train  until  the  second  time 
he  shouted  to  Weller,  when  the  latter  was  within  a  few  feet  of 
the  train, — so  close,  indeed,  that  immediately  after  the  second 
warning  he  was  under  its  wheels. 

As  was  said  by  counsel  for  plaintiff  in  his  brief:  **It  may  fairly 
be  assumed  that  Weller,  as  he  approached  the  crossing,  heard 
the  rumble  and  the  low  bell  whose  sound  reached  Collins'  ears, 
and  looked  up  the  track  of  the  defendant,  whose  trains  alone 
he  was  liable  to  meet,  to  see  if  a  train  was  approaching;  but 
seeing  no  light,  for  the  same  reason  that  Collins  could  see 
none,  naturally  concluded  that  the  rumble  and  the  bell  came 
from  some  train  on  the  Dummy  Lineto  the  north  of  him,  from 
which  he  was  in  no  possible  danger,  and  supposed,  as  he 
might  reasonably  suppose,  from  the  absence  of  any  moving 
light  on  the  defendant's  track  within  his  view,  that  the  cross- 
ing was  clear.  If  it  had  been  daylight  Weller  would  have 
seen  the  train,  but,  the  darkness  necessarily  obscuring  a 
view  of  it,  he,  like  any  other  traveler,  would  look  in  the 
proper  direction  for  the  moving  light  upon  it,  whose  presence 
the  law  required,  as  a  warning  to  him  of  its  approach.  To 
him  no  light  meant  no  train,  and  the  want  of  it  was  notice  to 
him  that  he  might  proceed  safely  on  his  way."  It  is  not 
sufficient  that  the  evidence  on  behalf  of  the  defendant  tended 
to  show  that  deceased  was  guilty  of  negligence  contributing 
directly  to  his  injury,  but,  before  this  court  can  declare  as 
a  matter  of  law  that  deceased  was  guilty  of  such  negligence, 
the  evidence  must  be  substantially  all  one  way,  and  not  such 
as  reasonable  minds  might  differ  with  respect  thereto.  This 
case,  we  think,  belongs  to  the  latter  class,  and  was  properly 
submitted  to  the  jury. 

It  is  asserted  that  plaintiff's  first  instruction  is  erroneous, 
in  that  it  bases  her  right  of  recovery  upon  the  violation  of 
an  ordinance  of  the  city ;  but  as  the  right  to  maintain  this 
action  upon  that  ground  was  recognized  by  this  court  in  its 
former  opinion,  and  the  question  expressly  ruled  adverse  to  that 
contention  in  the  recent  cases  of  Jackson  v.  Railroad  Co., 
157  Mo.  621,  58  S.  W.  32,  and  Hutchinson  v.  Railway  Co.  (Mo. 
Sup.)  61  S.  W.  635.  it  is  unnecessary  to  say  more  upon  that 
subject. 

The  question  as  to^  whether  or  not  there  was  a  violation  of 
the  ordinance  relative  to  lights  on  the  train  was,  under  the 
evidence,  a  question  for  the  consideration  of  the  jury. 

Plaintiff's  second  instruction  is  complained  of  upon  the 
grounds  that  it  is  too  long,  obscure,  and  confusing,  and  that 
there  was  no  evidence  on  which  to  base  the  issue  as  to  the 
adequacy  of  the  bell  when  ringing  to  give  notice  of  the 
approach  of  the  train,  submitted  bv  this  instruction.  But  this 
criticism  is  not  justified  by  the  instruction,    except >  as  to   its 
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lencctb,  and  this  would  hardly  justify  a  reversal  of  the  judg- 
ment upon  that  ground. 

Another  contention  is  that  the  court  erred  in  refusing  the 
second  instruction  asked  by  defendant,  but  the  points  pre- 
sented by  that  instruction  were  fully  covered  by  the  fourth 
and  tenth  instructions  which  were  eiven  in  behalf  of  defend- 
ant, and  no  further  instructions  upon  the  topics  were  nec- 
essary. 

A  further  contention  is  that  error  was  committed  in  per- 
mitting the  witness  Collins  to  testify  as  to  the  dazzling  effect 
of  the  headlig:ht  on  the  west-bound  cable  train.  The  same 
point  was  made  when  the  case  was  here  before,  but  was  not 
passed  upon,  for  the  reason,  we  presume,  that  it  was  not  re- 
garded as  reversible  error.  But,  whether  we  are  correct  in 
this  view  or  not,  the  evidence  was  as  to  a  fact — that  is,  the 
effect  of  "these  particular  cable  liehts  at  that  time'* — to 
which  any  witness  having  personal  knowledge  thereof  might 
testify. 

A  point  is  made  on  the  ruling  of  the  court  in  permitting 
John  E.  Dwyer  and  Tames  O'Brien,  who  were  witnesses  for 
plaintiff,  to  answer  improper  hypothetical  Questions  in  regard 
to  the  rate  of  speed  the  train  was  running  at  the  time  of  the 
accident,  the  distance  in  which  it  could  have  been  stopped, 
and  other  questions  of  like  character.  The  objection  was 
as  follows:  "Objected  to  by  defendant's  counsel  as  not 
proper  rebuttal,  and  as  incompetent,  immaterial,  and  irrel- 
evant, and  not  a  proper  hypothetical  question,  and  not  a 
proper  method  by  which  to  prove  the  rate  of  speed  of  the 
train. "  No  principle  of  practice  is  better  settled  than  that  the 
order  in  which  testimony  shall  be  introduced  in  the  trial  of  a 
cause  is  almost  entirely  within  the  discretion  of  the  court, 
and,  even  if  not  strictly  in  rebuttal,  such  an  error  would  not 
ordinarily  justify  a  reversal  of  the  judgment  upon  that  ground, 
and  certainly  it  should  not  do  so  in  this  instance,  because 
not  prejudiced.  No  objection  was  made  to  the  competency 
of  these  witnesses  upon  the  ground  that  they  were  not 
qualified  as  experts,  nor  that  the  facts  hypothecated  in  the 
Questions  and  answers  were  not  in  evidence,  and  must  be 
considered  as  having  been  waived. 

As  to  the  contention  that  it  is  impossible  for  an  expert  to 
give  any  accurate  idea  of  the  rate  of  speed  at  which  a  par- 
ticular train  is  moving,  from  the  time  or  distance  necessarily 
taken  in  stopping:  it,  it  has  been  held  permissible  to  prove  by 
experts  within  what  time  or  distance  a  train  running  at  a 
given  rate  of  speed  may  be  stopped.  Watson  v.  Railway 
Co.,  53  Minn,  sqi,  55  N.  W.  742;  Eckert  v.  Railway  Co.,  13 
Mo.  App.  352.  In  any  event,  we  are  unable  to  conceive  how 
defendant  could  have  been  prejudiced  by  such  evidence,  under 
the  circumstances. 

A  final  contention  is  that  the  verdict  was  the  result  of 
passion  and  prejudice,  but  there   is  nothing  disclosed  by  the 
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record  to  justify  such  contention.  The  appeal  is  from  a 
second  verdict  for  precisely  the  same  amount  as  the  first, 
which  would  seem  to  dispel  any  doubt  as  to  its  fairness,  and 
leaves  no  ground  for  the  assertion  that  it  was  the  result  of 
passion  or  prejudice.  The  judgment  should  be  affirmed,  and 
it  is  so  ordered. 

BRACE,  VALLIANT,  and  GANTT,  JJ.,  concur.     SHER- 
WOOD,  ROBINSON,  and  MARSHALL,  JJ.,  dissent. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Conlon  et  at. 

{Supreme  Court  of  Kansas^  Jan,  5,  190 1,) 
[63Pac.  Rep.  432.] 

Way  of  Necessity. — A  grantor  in  a  deed  excepted  from  the  land  con- 
veyed a  100-foot  strip  through  the  same  theretofore  taken  by  a  railroad 
company  under  condemnation  proceedings,  by  virtue  of  which  the  rail- 
road corporation  obtained  title  in  fee.  neld^  that  the  grantee  was  not 
entitled  to  a  way  of  necessity  from  one  part  of  her  land  to  another, 
divided  by  the  strip  so  condemned. 

Crossing  Constructed  by  Railroad  Company  for  Benefit  of  Land 
Owner — Prescriptive  Right.* — A  railroad  company  constructed  a  crossing 
over  its  track  and  ties,  and  put  gates  in  its  fences,  for  the  benefit  of  the 
owner  of  land  so  situated,  by  whom  the  same  were  used  in  passing  from 
one  part  of  her  farm  to  the  other  for  more  than  IS  years.  During  that 
time  the  railroad  company  maintained  said  crossing  and  gates.  Held, 
that  the  landowner  was  a  mere  licensee,  and  could  not,  by  use  of  the 
crossing  for  the  time  stated,  obtain  a  prescriptive  right  to  the  same. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals.  Northern  department,  Eastern 
division. 

Action  by  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany against  Anna  Conlon  and  others.  Judgment  for  defend- 
ants was  affirmed  by  the  court  of  appeals,  and  plaintiff  brings 
error.     Reversed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Littlefield,  for  plaintiff 
in  error. 

C.  J.  Conlon,  for  defendants  in  error. 

SMITH.  J.  This  was  a  suit  brought  by  the  railway  com- 
pany to  enjoin  the  owner  of  a  farm  through  which  its  road 
runs  from  removing,  breaking  down,  and  opening  the  fences 
inclosing  the  right  of  way.  The  facts  may  be  briefly  stated : 
The  farm  consists  of  about  200  acres.  In  August,  1864,  the 
Atchison  &  Pikes  Peak  Railroad  Company  condemned  a  right 
of  way  100  feet  wide  over  and  through  it.  Thereafter  the 
Central  Branch  Union  Pacific  Railroad  Company  became  the 
successor  of  the  Atchison  &  Pikes  Peak  road,  and  acquired 
said  right  of  way,  and  has  ever  since  run  its  trains  over  it. 
At  the  time  this  lOO-foot  strip  was  so  condemned  the  real 
estate  was  owned  by  James  Baldwin.     Under  the  law  as  it 

♦See  generally,  6  Rap.  &  Mack's  Dig.  1077  et  seq. 
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then  existed,  the  railroad  company  acquired  a  fee-simple  title 
to  the  land  taken  by  condemnation  for  right  of  way.  Chapter 
124,  Laws  1864;  Railway  Co.  v.  Allen,  22  Kan.  285.  In 
September,  1870,  James  Baldwin  sold  the  farm  to  James 
Conlon,  with  the  following  exception  contained  in  the  deed: 
**The  right  of  way  has  been  given  to  P.  P.  Railroad  by  said 
Baldwin."  In  June,  1872,  James  Conlon  conveyed  to 
William  Bowen,  with  the  same  recital  in  his  deed.  On  July 
26.  1872,  Bowen  deeded  the  land  to  Anna  Conlon  by  similar 
conveyance.  In  1872  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Comoany,  of  which  plaintiff  in  error  is  the  successor, 
acquired  by  condemnation  a  strip  of  land  42^  feet  wide  on 
the  south  side  of  and  within  the  lOO-foot  strip  formerlj' 
acquired  in  fee  by  the  Atchison  &  Pikes  Peak  Railroad  Com- 
pany. The  Santa  Fe  road  was  built  in  1873.  Before  the 
latter  took  possession  of  the  42i-foot  strip  condemned,  the 
Central  Branch  Union  Pacific  Railroad  had  put  in  a  plank 
crossing  over  its  rails  for  the  accommodation  of  Mrs.  Conlon, 
and  at  about  the  same  time  fenced  the  track,  but  provided 
gates  through  which  the  owner  of  the  land  might  go  from  one 
part  of  her  farm  to  the  other.  Immediately  after  constructing 
its  road  over  the  land  in  1873,  the  Santa  Fe  Company  laid 
a  crossing  of  planks  over  its  track  and  ties  directly  south  of 
the  crossing  put  in  by  the  Central  Branch  Companv,  and 
corresponding  therewith.  This  crossing  was  maintained  by 
the  plaintiff  in  error  and  its  predecessor  from  the  time  men- 
tioned until  May,  1897.  In  1882  the  Santa  Fe  Company 
inclosed  its  right  of  way  with  a  lawful  fence,  and  built  therein 
eates  opposite  the  crossing.  This  crossing  has  been  in  use 
by  the  owner  of  the  farm  since  the  construction  of  the  rail- 
roads, principally  for  driving  cattle  from  the  north  to  the 
south  side  of  the  land,  and  vice  versa.  In  February,  1897, 
the  railway  company  notified  Mr.  James  Conlon,  the  hus- 
band of  Anna  Conlon,  that,  unless  the  gates  were  kept  closed 
except  when  in  actual  use,  they  would  be  taken  out  and  the 
openings  shut.  In  May  following  the  company  caused  the 
gates  to  be  nailed  up  and  the  crossing  removed,  notifying 
Mr.  Conlon  of  its  action.  Thereupon  the  latter  '  cut  down 
the  wires  and  left  the  space  open  where  the  gates  were  located. 
In  her  answer  and  cross  petition  the  defendant  below 
claimed  a  prescriotive  right  to  use  and  enjoy  the  crossing, 
and  the  district  court  found  that  she  was  the  owner  of  and 
entitled  to  a  right  of  way  across  the  right  of  way  of  plaintiff 
under  such  title.  This  judgment  was  affirmed  by  the  court  of 
appeals.  After  the  commencement  of  the  suit  in  the  court 
below,  Anna  Conlon  died,  and  the  action  has  been  revived  in 
the  name  of  her  heirs. 

It  is  claimed  by  counsel  for  defendants  in  error  that  the 
crossing  over  the  railroad  tracks  was  indispensable  to  the 
use  of  the  farm,  and  constituted  a  way  of  necessity.  It  is 
unnecessary  to  dwell  on  this  contention.    When  James  Conlon 
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bought  the  Id^nd  his  grantor  excepted  in  his  deed  the  lOO- 
foot  strip,  the  fee  of  which  had  been  taken  from  him  by  con- 
demnation proceedings.  The  grrantee  obtained  no  title  to  it. 
He  was  in  the  same  situation  as  if  Baldwin,  the  grantor,  had 
made  two  deeds, — one  to  the  ground  on  the  south,  and  the 
other  to  the  land  on  the  north,  of  the  right  of  way.  Conlon's 
deed  to  William  Bowen  contained  the  same  exception.  The 
conveyance  to  Anna  Conlon  by  Bowen  also  excepted  the  loo- 
foot  strip.  She  bought  land  situated  on  both  sides  of  a  rail- 
way, with  a  fee-simple  proprietor  owning  an  estate  between 
the  two  tracts  at  the  time  she  took  title.  No  rule  of  law  will 
permit  her  to  assert  a  dominant  estate,  from  necessity,  in 
any  part  of  the  intervening  property. 

The  question  remains  whether,  under  the  circumstances  of 
this  case,  a  prescriptive  right  to  the  crossing  was  obtained 
by  a  use  of  the  same  for  more  than  i  s  years.  The  testimony 
shows  that  the  raibroad  company  made,  in  the  first  instance, 
and  maintained  during  all  the  time  of  its  use,  a  crossing  of 
planks  and  earth,  suitable  to  the  requirements  of  the  land- 
owner. Gates,  also,  were  provided  and  kept  in  repair  by  the 
company  without  expense  to  her.  In  Jones,  Easem.  §  282, 
it  is  said:  **If  the  use  of  a  way  over  one's  land  be  shown  to 
be  permissive  only,  no  right  to  use  it  is  conferred,  though  the 
use  may  have  continued  for  a  century,  or  any  length  of  time." 
Defendants  in  error  assert  a  right  of  easement  based  on 
adverse  enjoyment.  Unless  their  ancestor  used  the  crossing 
under  a  claim  of  rieht,  and  not  as  a  privilege  revocable  at  the 
pleasure  of  the  raibroad  company,  they  have  no  defense  to 
the  action  brought  in  the  district  court  by  plaintiff  in  error. 
There  was  no  express  contract  or  agreement  between  the  par- 
ties at  the  time  the  crossing  was  first  built  and  put  into  use  by 
the  landowner.  The  latter  did  not  at  the  beginning  claim 
adversely  to  the  raibroad  company,  but,  on  the  contrary,  the 
conduct  of  the  parties  shows  clearly  that  a  permissive  priv- 
ilege was  given  to  her  as  a  licensee  merely.  This  status  of 
the  parties  originally  existing  was  in  no  wise  subsequently 
changed,  unless  the  fact  of  the  continued  use  of  the  crossing 
for  more  than  1 5  years  by  Anna  Conlon  finally  expanded  into 
greater  ri&rhts  than  she  had  at  the  beginning.  A  presumption 
of  continuance  obtains  when  a  state  of  facts  is  once  shown. 
In  Dewey  V.  McLain,  7  Kan.  126,  133,  Mr.  Justice  Brewer  quotes 
approvingly  from  Jackson  v.  Parker,  3  Johns.  Cas.  124,  as 
follows:  ** An  entry  adverse  to  the  lawful  possessor  is  not  to 
be  presumed.  It  must  appear  by  proof.  *  *  *  xhe 
statute  of  limitations  could  not  begin  to  run  until  the  pos- 
session of  the  defendant  was  avowedly  held  in  opposition  to 
the  right  of  the  heirs."  In  Kirk  v.  Smith,  9  Wheat.  241,  288, 
6  L.  Ed.  81,  92,  Chief  Justice  Marshall,  delivering  the  opin- 
ion, said:  ^4t  would  shock  that  sense  of  right  which  must 
be  felt  equally  by  legislators  and  judges  if  a  possession  which 
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was  permissive  and  entirely  consistent  with  the  title  of 
another  should  silently  bar  that  title.  Several  cases  have  been 
decided  in  this  court  in  which  the  principle  seems  to  have 
been  considered  as  generally  acknowledged,  and  in  the 
state  of  Pennsylvania,  particularly,  it  has  been  expressly 
recognized.  To  allow  a  different  construction  would  be  to 
make  the  statute  of  limitations  a  statute  for  the  encouraee* 
ment  of  fraud, — a  statute  to  enable  one  man  to  steal  the  title 
of  another  by  professing  to  hold  under  it.  No  laws  admit  of 
such  construction.'*  Mere  use  under  a  naked  license,  how- 
ever long  continued,  cannot  rioen  into  a  prescriptive  right. 
In  Indiana  an  appellant  alleged  in  his  complaint  that  for  i;o 
consecutive  years  a  way  had  existed  over  the  appellee's 
land ;  that  for  20  years  the  way  had  been  open  to  the  appel- 
lant as  an  easement,  and  that  he  and  his  erantors  had  been 
permitted  by  the  appellee  and  his  grantees  to  uninterruptedly 
use  the  way  for  50 years;  and  that  in  March,  1883,  the  appellee 
wrongfully  closed  up  the  way.  It  was  held  that  under  the 
facts  so  pleaded  the  appellant  had  a  mere  naked  license  to 
use  the  land,  and  such  license  was  revocable  at  the  pleasure 
of  the  licensor.  Parish  v.  Kaspare,  109  Ind.  586,  10  N.  E. 
109.  In  the  present  case  there  is  an  absence  of  hostility  to 
the  rights  of  the  railway  company.  The  facts  proven  show 
that  the  possession  and  use  by  Anna  Conlon  were  not  adverse 
in  their  inception,  but,  on  the  contrary,  began  in  a  spirit  of 
accommodation  to  her  by  the  company.  The  repair  of  the 
crossing  and  the  maintenance  of  gates  by  the  latter  for  more 
than  15  years,  and  the  landowner's  use  of  the  same,  show 
that  the  privilege  extended  in  1873  was  recoenized  as  such  by 
her  during  the  time  mentioned.  Dewey  v.  McLain,  supra; 
Bennett  V.  Biddle,  140  Pa.  St.  396,  21  Atl.  363;  Dexter  v. 
Tree,  117  111.  532,  6  N.  E.  506;  Rosseelv.  Wickham,  36  Barb. 
386.  The  judgment  of  the  court  of  appeals  and  the  district 
court  will  be  reversed,  and  a  new  trial  granted.  All  the 
justices  concurring. 

HuNTBR  etal.  V.  Randolph. 

[Supreme  Court  of  North  Carolinay  April  2^  1901.) 

[38  S.  E.  Rep.  288.] 

Sale  of  Goods — Title  Passing  with  Delivery  to  Carrier.* — Where  goods 
are  delivered  by  the  seller  to  a  common  carrier  to  be  transported  to  the 
buyer,  and  are  destroyed  while  in  possession  of  the  carrier,  the  fact  that 
the  seller  did  not  send  the  buyer  a  bill  of  lading,  or  provide  him  with 
any  means  to  collect  the  value  of  the  goods  from  the  carrier,  is  not  a 
defense  to  an  action  for  the  price  of  the  goods,  since  the  title  passes 
with  delivery  to  the  carrier,  and  the  seller  no  longer  has  any  interest  in 
or  control  over  the  property. 

Same — Same. — In  an  action  against  a  buyer  for  the  price  of  goods 
destroyed  while  in  the  hands  of  a  carrier,  it  was  error  to  refuse  to  instruct 

*See  Southern  Exp.  Co.  v.  State  (6a.),  16  Am.  &  Eng.  R.  Cas.,  N. 
S.,  179,  and  note,  185. 
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the  jury  that  **as  soon  as  an  order  for  goods  is  accepted  by  the  seller  the 
contract  is  complete,  without  further  notice  to  the  buyer,  and  such  con- 
tract is  fully  performed  on  the  part  of  the  seller  by  delivery  of  the  goods 
in  good  condition  to  the  proper  carrier"  ;  that  **a  delivery  to  a  proper 
carrier  is  of  the  same  legal  eflFect  as  a  delivery  to  the  vendee  himself"  ; 
and  that  **the  fact  that  no  bill  of  lading  was  sent  to  the  buyer  does  not 
aifect  the  right  of  the  seller  to  recover  the  price  of  the  goods." 

Appeal  from  suDerior  court,   Lenoir  county ;  Allen,  Judge. 

Action  by  Hunter  &  Sims  against  C.  T.  Randolph.  From 
a  judgment  in  favor  of  defendant,  plaintiffs  appeal.     Reversed. 

Y.  T.  Ormand,  for  appellants. 

COOK,  J.  The  defendant  purchased  through  their  sales- 
man certain  wheels  from  the  plaintiffs.  Upon  receipt  of  the 
order,  plaintiffs  delivered  the  wheels  to  the  proper  common 
carrier  in  Richmond,  where  plaintiffs  resided  and  carried  on 
their  business,  and  took  bill  of  lading  for  same,  and  sent  to 
defendant  an  invoice  of  the  goods.  Upon  arrival  of  the 
wheels  in  Kinston,  to  which  place  they  were  shipped  by 
defendant's  order,  they  were  burned,  while  in  possession  of 
the  common  carrier,  and  before  delivery  to  vendee.  This 
action  was  brought  by  plaintiffs  to  recover  against  the  vendee 
the  purchase  price. 

It  is  a  well-settled  principle  that  when  a  vendor  delivers  the 
goods  to  the  carrier,  consigned  to  the  vendee,  both  title  and 
possession  pass  from  vendor  and  vest  in  the  vendee ;  the  com- 
mon carrier  becoming  the  agent  of  the  vendee.  Ober  v. 
Smith,  78  N.  C.  313;  Gwyn  v.  Railroad  Co.,  85  N.  C.  429; 
Crook  V.  Cowan,  64  N.  C.  743.  And  the  vendor  has  no  further 
interest  in  or  control  over  the  goods  thus  shipped,  in  the 
absence  of  an  agreement  of  the  parties  varying  this  rule,  or 
in  case  of  stoppage  in  transitu  in  cases  where  its  principles 
apply.  The  defendant  resisted  payment  upon  the  grounds 
that  the  wheels  were  not  his,  as  he  had  received  none,  and, 
further*  that  the  plaintiffs  failed  to  send  him  the  bill  of  lading, 
without  which  the  carrier's  agent  refused  to  recognize  his 
claim  for  the  value  of  the  goods.  There  is  no  dispute  as  to 
the  amount  claimed. 

Uoon  the  trial  the  plaintiffs  requested  the  court  to  give  the 
following  four  instructions  to  the  jury,  viz. :  **(i)  As  soon  as 
an  order  for  goods  is  accepted  by  vendor,  the  contract  is  com- 
plete, without  further  notice  to  vendee,  and  such  contract  is 
fully  performed  on  the  part  of  the  vendor  by  the  delivery  of 
the  goods  in  good  condition  to  the  proper  carrier.*'  Refused. 
Plaintiffs  excepted.  *  *  (2)  A  delivery  to  a  proper  carrier  is  of  the 
same  legal  effect  as  a  delivery  to  the  vendee  himself." 
Refused.  Plaintiffs  excepted.  **(3)  The  fact  that  the  bill  of 
lading  was  sent  to  the  vendee  does  not  affect  the  right  of  the 
vendor  to  recover  the  price  of  the  goods."  Refused.  Plain- 
tiffs excepted.  **(4)Ifthe  jury  believe  the  evidence,  they 
should  find  for  the  plaintiffs. ' '  Refused.  Plaintiffs  excepted. 
Thereupon  his  honor  gave  the  following  instruction,  viz. :  **(i) 
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If  the  plaintiffs  delivered  the  groods  to  the  railroad  company, 
nothing  else  appearing,  the  defendant  would  be  liable.     (2) 
The  bill  of  lading  is  not  necessary  to  complete  the  contract, 
but  it  was  the  duty  of  the  plaintiffs  with  due  diligence  to  in- 
form the  defendant,  Randolph,  of  the  delivery  to  the  railroad 
company,  and  to  provide  him  with  proper  means  to  collect 
in  case  of  loss.     (3)  If  the  plaintiffs,  by  want  of  due  care  and 
diligence,  failed  to  provide  the  defendant  with  the  bill  of  lad- 
ing, or  other  proper  information  and  means  for  collecting  out 
of  the  railroad  company,  the  defendant  would  not  be  liable, 
and  you  will  answer  the  issue,    *  Nothing.'     (4)  Was  there  an 
assignment  of  the  bill  of   lading  to  the  plaintiffs.^     To  con- 
stitute an  assignment,  it  is  not  necessary  to  be  in  writing,  but 
there  must  be  an  agreement  by  both  parties.     If  you  find  that 
the  conversation  between  Murray,  the  traveling  salesman,  and 
the  defendant  as  to  the  bill  of  lading  shows  an  assignment  of 
bill  of  lading  by  defendant  to  plaintiffs,  and  that  the  plaintiffs 
held  the  bill  of  lading  for  the  purpose  of  collecting  from  the 
railroad  company,  then  the  defendant  would  not  be  liable, 
and  you  will  so  find.  * '     To  the  second,   third,  and  fourth  in- 
structions,  plaintiffs  excepted.     The  plaintiffs  were  clearly 
entitled  vto  the  instructions  as  requested,  and  his  hbnor  erred 
in  refusing  to  so  instruct,  either  in  words  or  substance.     And 
there  was  error  in  the  instructions  given.     The  plaintiffs  hav- 
ing no  interest  in  or  control  over  the  wheels  after  delivery  to 
the  carrier,  their  duty  ceased,    and  it  was  not  incumbent 
upon  them  to  provide  defendant  with  means  to  collect  their 
value.     In  Ober  v.  Smith,  supra,  it  was  held  that  the  vendor 
was  entitled  to  recover  the  value  of  the  goods  from  the  vendee, 
notwithstanding  the  fact  that  no  bill  of  lading  was  sent  him. 
The  bill  of  lading  in  no  wise  affects  the  title  to  the  property, 
but  is  an  acknowledgment  of  the  delivery  for  shipment, — 
terms,  conditions,  etc.,  upon  which  it  is  to  be  carried.     The 
title  to  it  is  not  obtained  through  nor  conveyed  by  the  bill  of 
ladinsr,  unless  otherwise  agreed  between  the  parties.     New 
trial 

Kansas  City,  P.  &  G.  R.  Co.  v.  Barnbtt. 

{Supreme  Court  0/ Arkansas^  March  16^  igoi,) 

[61  S.  W.  Rep.  919.] 

Liability  for  Escape  of  Cattle  from  Pens — instructions  Not  Warranted 
by  Evidence.* — In  an  action  against  a  carrier  for  the  escape  of  cattle  from 
pens  into  which  the  cattle  had  been  put  for  the  purpose  of  shipment,  an 
instruction  that  the  liability  of  the  carrier  for  the  safe-keeping  and  dam- 
ages to  the  cattle  began  when  the  same  were  put  into  its  stock  pens  at 
the  place  of  shipment,  and  received  by  the  carrier  for  shipment,  pro- 
vided the  carrier  or  its  agent  knew  that  the  cattle  were  put  therein  for 
shipment  over  its  line  of  railroad,  was  erroneous,  where  there  was 
evidence  that  the  cattle  were  not  delivered  or  accepted  for  immediate 

*See  notes  at  end  of  case. 
22  (N  s)  A  &  E  R  Cas— 6 
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shipment,  and  that  the  carrier  refused  to  accept  the  cattle  for  shipment 
until  the  consignor  loaded  the  cars  with  them. 

Same — Same. — A  second  instruction,  based  on  the  former,  that  if  the 
cattle  had  been  delivered  to  the  carrier,  and  a  delay  in  delivering  them 
at  their  destination  had  occurred,  the  measure  of  damages  for  such  delay 
was  the  difference  in  the  market  value  of  the  cattle  at  the  time  they 
were  delivered  at  their  destination  and  the  time  when  they  should  have 
been  delivered,  with  interest  from  the  date  of  delivery  to  the  company, 
was  erroneous,  since  it  was  affected  with  the  error  of  the  first  instruc- 
tion, as  to  the  time  when  the  cattle  were  delivered  to  the  carrier. 

Same  —  Same.— Plaintiff  put  about  100  head  of  cattle  in  defend- 
ant carrier's  pens  M  a  station  for  the  purpose  of  shipment,  but  before 
the  cattle  were  loaded  they  broke  through  the  pen  and  escaped.  Plain- 
tiff thereupon  went  to  T.,  another  station,  and  tried  to  induce  defend- 
ant's agent  to  collect  his  cattle  for  him,  which  the  agent  refused.  Plain- 
tiff remained  at  T.  three  days,  and  when  the  cattle  were  collected  they 
were  held  a  number  of  days  before  shipment,  to  get  them  in  proper  con- 
dition to  ship.  In  an  action  for  damages  for  the  escape,  the  court 
charged  that  if  plaintiff  recovered  he  was  entitled  to  the  necessary 
expenses  incurred  in  gathering  the  stock  and  holding  them  preparatory 
to  shipment,  including  compensation  for  time  lost  and  necessary  monev 
expended  in  and  about  the  collection  and  shipment  of  the  same.  Held^ 
that  the  instruction  was  erroneous,  as  under  it  thejury  may  have  included 
recovery  for  the  time  and  expense  in  going  to  T.,  and  for  holding  the 
cattle  longer  than  was  reasonably  necessary  after  their  recovery,  pre- 
paratory to  shipment,  for  which  the  plaintiff  was  not  entitled  to  recover. 

Appeal  from  circuit  court,  Little  River  county;  Will  P. 
Feazel,  Judge. 

Action  by  R.  L.  Barnett  against  the  Kansas  City,  Pittsburg 
&  Gulf  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

Read  &  McDonough,  for  appellant. 

Oscar  D.  Scott  and  F.  H.  Taylor,  for  appellee. 

BATTLE,  J.  R.  L.  Barnett  brought  this  action  against 
the  Kansas  City.  Pittsburg  &  Gulf  Railroad  Companv  to  re- 
cover damages  on  account  of  the  loss  and  escapement  of,  and 
injuries  to,  cattle  delivered  to  and  received  bv  the  defendant 
for  transportation  over  its  line  of  railroad.  Plaintiff  states  his 
cause  of  action  as  follows : 

**On  the  29th  day  of  March,  1898,  the  plaintiff  was  the  owner 
of  one  hundred  and  four  head  of  cattle,  which  he  had  gathered 
at  Wilton,  in  Little  River  county,  in  the  state  of  Arkansas, 
on  the  defendant's  line  of  railway,  for  the  purpose  of  ship- 
ping them  to  Bonham,  Texas,  to  be  delivered  and  placed  on 
the  market  at  said  last-mentioned  place  by  the  30th  day  of 
March,  1898.  That  said  Wilton  then  and  is  now  a  station  kept 
up  and  maintained  by  the  defendant  on  its  said  line  of  rail- 
road, where  it  receives  cattle  and  freieht  generally  for  ship- 
ment, and  that  on  said  first  mentioned  date  the  olaintiS 
appealed  to  defendant  at  said  station  for  cars  and  transporta- 
tion over  its  said  road  for  the  purpose  of  shipping  his  cattle 
over  the  defendant's  road  to  Texarkana.  Texas,  and  from  there 
to  Bonham,  Texas,  over  another  road ;  and  said  defendant  com- 
panv, through  its  authorized  agent,  contracted  and  agreed 
with  plaintiff  to  receive  and  ship  his  cattle  as  desired  by  him, 
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and  directed  the  plaintiff  to  deliver  said  cattle  in  its  stock 
pen  at  said  station,  which  stock  pen  it  bad  erected  and  did 
then  maintain  for  the  purpose  of  receiving  cattle  and  other 
stock  for  shipment.  That  plaintiff  then  and  there  delivered 
all  of  said  cattle  in  said  oen  to  the  defendant,  and  that  defend- 
ant did  then  and  there  receive  said  cattle  for  the  purpose 
of  transporting  the  same  for  him  to  Texarkana,  and  on 
to  Bonham,  Texas.  That  said  defendant  company  had 
carelesslv  and  negligently  permitted  said  pens  to  become 
out  of  repair,  and  that  the  fence  around  the  same  was 
weak  and  partly  rotten,  and  said  company  had  negligently 
and  carelessly  failed  to  keep  the  same  in  repair  and  strong  and 
in  good  condition,  suitable  for  holding  stock  while  in  said  pen, 
and  of  all  of  which  said  company  had  full  knowledge. 

**That  after  said  defendant  company  had  received  from  the 
plaintiff  all  of  his  said  cattle,  and  while  it  had  them  in  said 
pen  and  in  its  possession  for  shipment,  it  carelessly  and  neg- 
ligently permitted  all  of  said  cattle  to  escape  from  said  pen 
and  from  its  possession,  by  reason  of  the  unfitness  of  said  pen 
to  hold  cattle,  and  by  reason  of  its  negligence  in  leaving  the 
gates  of  said  pen  unfastened,  and  by  reason  of  said  careless- 
ness and  negligence  on  the  part  of  the  defendant  said  cattle 
scattered  out  over*  the  country,  off  and  awav  from  said  station, 
and  beyond  the  reach  and  control  of  the  plaintiff,  and  that  the 
defendant  negligently,  carelessly,  and  willfully  failed  and  re- 
fused to  regather  said  cattle,  or  any  part  of  them.  That,  by 
reason  of  the  escapement  of  the  said  cattle,  plaintiff  was  com- 
pelled to  pay  out  the  sum  of  two  hundred  and  thirty  dollars 
($230)  to  have  them  regathered  and  fed  during  the  time  they 
were  being  regathered  and  delivered  at  Wilton  station  for 
the  purpose  of  shipping  the  same.  That  plaintiff  was  and  has 
been  unable  to  find  and  regather  five  (5)  head  of  said  cattle 
that  escaped  from  said  stock  pen,  and  the  escape  of  the  said 
five  (5)  head  of  cattle  was  a  total  loss  to  the  plaintiff,  and  that 
they  were  worth  upon  the  market  at  said  station  of  Wilton  the 
sum  of  $67 :  three  head  being  grown  cows,  and  being  worth 
fifteen  dollars  ($15)  per  head,  and  two  (2)  head  being  year- 
lings, worth  eleven  dollars  ($11).  That  he  recovered  ninety- 
nine  (99)  head  of  said  cattle  that  escaped  from  said  stock  pen, 
and  that  while  thev  were  out  they  became  gaunted  and  fell 
off  in  flesh,  and  by  reason  of  not  having  any  feed,  and  being 
scattered  out  in  a  country  where  there  was  not  sufficient  range 
at  that  time  to  keep  them  up,  and  said  cattle  were  bruised  and 
otherwise  injured  by  reason  of  said  escapement,  and  that 
when  recovered  were  in  such  bad  condition  generally  as 
to  considerably  decrease  their  value  upon  the  market  from 
what  it  was  before  the  escapement,  which  amounted  to  $2. 50 
per  head  less  in  value  than  what  they  were  just  before  said 
escapement,  aggregating  a  damage  to  said  cattle  of  $247. 50. 
That  by  reason  of  the  escapement  of  said  cattle  as  aforesaid 
the  plaintiff  was  delayed  sixteen  days  in  delivering  said  cattle 


84  CARRIBRS  OF  PRBIGHT  Vol  X5II 

(N8) 
Kansas  City,  etc.,  R.  Co.  v,  Barnett 

at  Bonham,  Texas,  and  that  during  that  time  the  market 
price  on  cattle  decreased,  and  by  reason  thereof  plaintiff 
received  $4  per  head  for  said  cattle  less  than  he  would  have 
received  for  them  had  they  not  been  permitted  to  escape  from 
defendant's  pen  at  Wilton,  Arkansas,  and  had  they  been 
shipped  in  at  the  time  and  on  the  terms  aereed  upon  by  the 
defendant  and  delivered  at  Bonham,  Texas,  in  as  good  con- 
dition as  they  were  when  they  were  delivered  to  the  defend- 
ant for  shipment,  which  item  of  damage  to  plaintiff,  by  reason 
of  the  decrease  in  value  of  said  cattle  upon  the  market, 
SLggregating  the  sum  of  ($232)  two  hundred  and  thirty-two 
dollars.  That  when  said  cattle  escaped  the  plaintift  R.  L. 
Barnett,  devoted  sixteen  days  of  his  time  in  looking  after  the 
recovery  of  said  cattle,  and  lost  said  time  from  his  other  busi- 
ness, which  said  time  was  reasonably  worth  the  sum  of  eighty 
dollars  ($80),  and  that  he  paid  out  hi^  railroad  fare  and  nec- 
essary expense  in  looking  after  the  recovery  of  said  cattle  after 
their  escapement  the  sum  of  twenty  dollars  ($20),  by  reason 
of  which  he  was  damaged  in  the  aggregate  sum  of  one  hundred 
dollars  ($100).'' 

The  defendant  answered  and  denied  the  allegations  in  the 
complaint.  The  issues  thus  found  were  tried  by  a  jury,  and 
a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$841;,  and  6  percent,  interest  thereon  from  the  istday  of  April, 
1898;  and  judgment  was  rendered  upon  this  verdict  for  $844.40, 
and  the  defendant  appealed. 

R.  L.  Barnett,  for  plaintiff,  testified,  substantially,  as  follows: 
On  the  29th  of  March,  1898,  at  Little  River  county,  in  this 
state,  he  purchased  from  Gus  Palmer  104  head  of  cattle,  con- 
sisting of  cows,  yearlings,  and  one  bull.  The  stock  were 
delivered  on  the  day  of  the  purchase,  between  2  and  4  o'clock 
in  the  evening,  at  Wilton,  a  station  on  defendant's  railroad,  in 
this  state,  in  the  pens  of  the  defendant,  which  were  made 
in  the  manner  pens  for  loading  an  unloading  cattle  on  and  off 
trains  are  ordinarily  constructed.  As  soon  as  the  cattle  were 
delivered  in  the  pen  he  saw  the  agent  of  the  railroad  about 
their  shipment,  and  told  him  that  he  had  put  one  hundred 
and  four  head  of  cattle  in  the  pens,  to  be  shipped  to  Bonham, 
Texas,  and  asked  him  about  what  time  the  railroad  company 
would  pull  the  cattle  out,  and  the  agent  replied  that  he  did 
not  know.  There  was  no  agreement  between  the  plaintiff  and 
the  agent  about  loadine  the  cattle.  The  agent  said  he  would 
do  so.  (It  is  usual  and  the  rule  for  railroad  companies  to  put 
cattle  on  their  trains.)  About  sundown  the  plaintiff  put  12  of 
the  cattle  on  the  cars  provided  by  the  defendant  for  that  pur- 
pose. He  delayed  putting  the  remainder  in  the  cars,  **  be- 
cause putting  them  into  the  cars  jammed  them  around  and 
would  damage  them. "  Reapplied  to  the  agent  the  second 
time  to  know  when  the  cattle  would  be  hauled  away,  and  he 
said  he  thought  it  would  be  about  10  o'clock  that  night,  and 
later  in  the  night  said  it  would   be  some  time.     Finally   the 


^^^^t^g  CARRIERS  OF  FRBIGHT  85 

K  Cas 

KaasaB  City,  etc.,  R.  Co.  v.  Barnett 

aRent  advised  the  plaintiff  to  go  to  bed,  and  promised,  if  he 
would  do  so,  to  wake  him  up  when  the  train  came  and  the 
cattle  were  put  on  the  cars.  About  12  o'clock  in  the  night 
the  agent  came  and  woke  him  up,  and  told  him  that  his  cattle 
were  out  and  gone.  The  next  morning  plaintiff  found  all  the 
cattle,  except  those  in  the  cars  and  the  bull,  were  gone. 
They  had  made  their  escape  by  breaking  the  fence  of  the 
pen  near  the  gate.  After  this  he  went  to  Texarkana,  and  saw 
Mr.  Snooks,  an  aeent  of  the  railroad  company,  and  the  com- 
pany refused  to  collect  the  cattle  for  him.  He  then  employed 
Goolsby,  Goldsmith,  and  Gardner,  who  knew  the  cattle,  to  do 
so,  and  they  found  and  collected  99  head.  While  they  were 
doing  so,  he  carried  on  negotiations  with  Mr.  Snooks,  which 
continued  three  or  four  days.  He  then  returned  to  Wilton. 
He  spent  $20  in  railroad  fare  and  other  traveling  expenses  on 
account  of  the  temporary  loss  of  the  cattle.  AH  the  cattle, 
except  2,  were  finally  recovered,  and  returned  to  Wilton  on 
the  14th  of  April,  1898,  and  were  on  that  day  shipped  to 
Bonham,  Texas;  plaintiff  having  paid  the  expense  of  putting 
them  on  the  cars,  because  there  were  no  pens  at  Wilton  to 
hold  thena.  When  the  cattle  were  recovered  they  were  in 
bad  condition  on  account  of  the  loss  of  flesh.  They  were 
worth  at  Bonham,  Tex.,  on  the  29th  of  March,  1898,  $14  and 
$18.  ^o.  The  freight  on  two  cars  of  cattle  from  Wilton  to  Bon- 
ham was  $63.40.  Plaintiff  held  the  cattle  until  Julv,  1898, 
when  he  sold  them  for  $9  and  $10.  They  were  worth  that  in 
Bonham  on  the  14th  of  April,  i8q8.  The  two  which  were 
lost  were  worth  $14,  less  the  freight.  Plaintiff  paid  for  the 
finding  and  collecting  and  return  to  Wilton  of  those  which 
were  recovered  $230. 

Goolsby  testified  that  the  pens  of  the  railroad  at  Wilton 
were  "ordinary  pens  for  penning  and  loading  cattle  into  rail- 
road cars*' ;  that  the  plaintiff  agreed  to  pay  "two  dollars  a  head 
for  getting  up  the  cattle" ;  that  they  were  worth$i.50or  $1.75 
less  per  head  on  the  14th  of  April,  1898,  than  they  were  on 
the  29th  of  March  preceding. 

S.  T,  Gordon  testified:  "The  cattle  pens  of  the  railroad 
at  Wilton  were  in  bad  condition  on  the  29th  of  March,  1898. 
The  main  posts  were  rotten,  and  the  planks  were  nailed  on 
from  the  outside." 

Gardner  testified:  "We  gathered  ninety-nine  head,  includ- 
ing the  twelve  that  remained  on  the  cars.  I  cannot  tell  how 
many  cattle  we  found  on  each  day.  We  kept  the  cattle 
three  or  four  days  before  we  delivered  them  on  the  cars. ' ' 

Goldsmith  testified:  "We  fed  the  cattle  nine  or  ten  days. 
On  the  fifth  day  after  these  cattle  got  out,  we  had  up  over 
two-thirds  of  them." 

Harry  Dunkerton  testified:  There  was  no  contract  made 
between  him,  as  agent  of  the  Kansas  City,  Pittsburg  &  Gulf 
Railroad  Comoany,  and  the  plaintiff.  He  wanted  two  cars. 
Witness  had  them  placed  convenient  for  him  to  load  with 
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cattle.  He  said  be  wanted  to  ship  his  cattle  somewhere  in 
Texas.  Plaintiff  was  to  load  the  cars.  The  defendant  refused 
to  execute  a  bill  of  lading  for  the  cattle  before  they  were  put 
on  the  cars,  and  to  receive  them  in  the  pens. 

Upon  this  testimony,  at  the  request  of  the  plaintiff,  over 
the  objection  of  the  deJFendant,  the  court  instructed  the  iury 
as  follows : 

**(i)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  in  this  case  that  the  defendant,  Kansas  City, 
Pittsburg  &  Gulf  Railroad  Company,  is  a  railroad  corporation 
and  a  common  carrier  for  hire,  and  that  said  defendant  re- 
ceived into  its  stock  pen  at  Wilton  the  cattle  mentioned  in 
plaintiff's  complaint,  of  the  plaintiff,  for  the  purpose  for  ship- 
ping the  same  over  its  line  of  road  to  Texarkana  or  to  any 
other  point,  the  liability  of  the  defendant  for  the  safe-keeping 
of  and  damages  to  said  cattle  began  when  said  cattle  were 
put  into  its  said  stock  pen  at  Wilton  for  shipment,  and  re- 
ceived by  the  defendant,  provided  the  defendant  or  its  agent 
knew  that  said  cattle  were  put  therein  for  the  purpose  of 
shipping  same  over  its  line  of  railroad;  and,  to  render  defend- 
ant liable,  it  is  not  necessary  that  a  bill  of  lading  for  said 
cattle  should  have  been  signed  by  defendant. 

"(2)  The  jury  are  instructed  that  where  cattle  have  been 
delivered  to  a  common  carrier  for  transportation,  and  they 
are  not  delivered  to  their  destination  within  a  reasonable 
time,  the  damages  recoverable  on  account  of  the  delay,  if  the 
cattle  of  the  particular  kind  shipped  have  fallen  in  market 
value  during  the  delay,  is  the  difference  between  the  value  of 
the  cattle  at  the  time  and  place  they  should  have  been 
delivered  and  their  value  when  thev  were  in  fact  delivered, 
with  six  per  cent,  interest,  after  deducting  the  cost  of  trans- 
portation; the  value  at  the  time  when  they  were  in  fact 
delivered  being  computed  at  the  place  of  destination.  So, 
in  this  case,  if  you  find  from  the  preponderance  of  evidence 
that  plaintiff  delivered  to  defendant  the  cattle  named  in  the 
complaint,  to  be  by  defendant  transported  from  Wilton  to 
Bonham,  Texas,  and  that  said  cattle  were  not  delivered  at 
their  destination  in  a  reasonable  time  after  such  delivery,  and 
that  cattle  of  the  particular  kind  shipped  had  fallen  in  market 
value  during  the  delay,  and  your  verdict  is  for  plaintiff,  the 
measure  of  damages  on  account  of  such  delay  is  the  difference 
between  the  market  value  of  the  cattle  so  delivered  to  defend- 
ant at  Bonham,  Texas,  at  the  time  thev  should  have  been 
delivered,  and  their  value  at  Bonham,  Texas,  when  they  were 
in  fact  delivered,  with  interest  from  date  of  the  delivery  at 
the  rate  of  6  per  cent,  per  annum. 

^'(3)  If  you  find  for  the  plaintiff,  in  estimating  his  damages 
you  may  include  in  vour  verdict  the  necessary  expense  incurred 
by  the  plaintiff,  if  any  be  proven,  in  gathering  said  stock  and 
in  holding  them  preparatory  to  reshipment,  including  a  rea- 
sonable compensation  to  plaintiff  for  time  lost  and  money 
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expended  by  him,  if  any  be  proved,  in  and  about  the  collec- 
tion and  shipment  of  said  cattle  which  was  necessary-"  Are 
these  instructions  correct.^ 

In  the  absence  of  a  contract  limiting  the  liability  of  a  com- 
mon carrier,  he  is  liable  for  all  losses  except  those  caused  by 
the  act  of  God,  by  the  public  enemy,  by  the  inherent  defect, 
QuaHty,  or  vice  of  the  thing  carried,  by  the  seizure  of  goods 
or  chattels  in  his  hands  under  legal  process,  or  by  some  act  or 
omission  of  the  owner  of  the  goods.  When  he  undertakes  to 
carry  live  stock,  he  is  liable  as  an  insurer  to  the  same  extent 
as  when  engaeed  in  the  transportation  of  general  merchandise, 
except  as  to  injuries  caused  by  the  animals  themselves  and  to 
each  other, — losses  that  are  caused  by  their  inherent  vicious 
propensities.  He  cannot,  however,  be  considered  as  having 
assumed  this  liability  until  the  goods  or  live  stock  have  been 
delivered  to  and  accepted  by  him  for  immediate  transporta- 
tion in  the  usual  course  of  business.  Railwav  Co.  v.  Hunter. 
42  Ark.  203. 

In  Railway  Co.  v.  Murphy,  60  Ark.  338,  30  S.  W.  420,  it  is 
said:  "When  the  shipper  surrenders  the  entire  custody  of 
his  goods  to  the  carrier  for  immediate  transportation,  and  the 
carrier  so  accepts  them,  eo  instante  the  liability  of  the  com- 
mon carrier  commences.  When  this  occurs,  the  delivery  is 
complete ;  and,  it  matters  not  how  long  or  for  what  cause 
the  carrier  may  delay  putting  the  goods  in  transitu,  if  a  loss 
is  sustained,  not  occasioned  by  the  act  of  God  or  the  public 
enemy,  the  carrier  is  responsible.  But,  on  the  contrary,  as 
there  is  no  divided  duty  of  safe-keeping,  and  no  apportion- 
ment, in  the  event  of  loss,  between  the  owner  and  the  carrier, 
the  surrender  of  control  over  the  goods  by  the  shipper  must 
be  such  as  to  give  the  carrier  the  unqualified  right  to  put  at 
once  in  itinere,  and  the  carrier  must  have  received  them  for 
that  purpose.  So  that  when  goods  are  delivered  to  the  carrier 
that  are  not  yet  ready  for  shipment,  awaiting  further  orders 
from  the  owner,  or  the  happening  of  some  contingency  or 
compliance  with  some  condition  before  they  are  ready  to  be 
moved,  the  liability  of  the  carrier  in  the  meanwhile  can  be  no 
greater  than  that  of  an  ordinary  depositary  or  bailee.*' 

In  the  first  instruction  given  by  the  court  at  the  instance  of 
the  plaintiff  the  court  ignored  the  question  of  fact  presented 
by  the  evidence.  One  witness  testified  that  the  cattle  were 
not  delivered  to  or  received  by  the  defendant  for  immediate 
transportation,  that  the  plaintiff  was  to  load  the  cars  with  the 
cattle,  and  that  the  defendant  refused  to  receive  the  cattle  for 
shipment  until  they  were  on  the  cars.  The  court  nevertheless 
told  the  jury,  **The  liability  of  the  defendant  for  the  safe- 
keeping of  and  damaees  to  said  cattle  began  when  said  cattle 
were  put  into  its  said  stock  pen  at  Wilton  for  shipment,  and 
received  by  the  defendant,  provided  the  defendant  or  its  agent 
knew  that  said  cattle  were  put  therein  for  the  purpose  of 
shipping  same  over  its  line  of  railroad.*'     In  instructing  as  to 
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the  tests  of  the  liability  of  the  defendant  as  a  common  carrier, 
and  what  would  be  sufficient  to  render  it  liable  as  such,  it 
withheld  from  the  consideration  of  the  jury  the  evidence  to 
the  effect  that,  although  the  cattle  were  received  in  the  pens 
for  the  purpose  of  shipment,  the  plaintiff  was  to  put  them  on 
the  cars,  and  that  until  that  was  done  the  defendant  refused 
to  undertake  to  ship  them.  The  instruction  was  calculated 
to  convey  the  idea,  and  may  have  done  so,  that  the  defendant 
became  liable  to  the  plaintiff  as  a  common  carrier  when  it 
ascertained  that  the  cattle  were  put  in  the  pens  for  the  pur- 
pose of  shipment,  regardless  of  the  evidence  that  it  refused  to 
accept  the  cattle  for  shipment  until  the  plaintiff  loaded  the 
cars  with  them  according  to  agreement.  The  instruction  is 
clearly  erroneous,  and  should  not  have  been  given. 

The  second  instruction  eiven  to  the  jury  at  the  instance  of 
the  plaintiff  is  based  upon  the  first,  and,  to  be  understood, 
must  be  read  and  construed  in  connection  with  it.  After 
telling  the  jury  when  the  liability  of  the  defendant,  as  a  com- 
mon carrier,  for  the  safe-keeping  of  and  damages  to  the  cattle 
began,  it  told  them  that  if  they  found  from  the  preponderance 
of  the  evidence  that  **  plaintiff  delivered  to  defendant  the 
cattle  named  in  the  complaint,  to  be  by  defendant  transported 
from  Wilton  to  Bonham,  Texas,  and  that  said  cattle  were  not 
delivered  at  their  destination  in  a  reasonable  time  after  such 
delivery,  and  that  cattle  of  the  particular  kind  shipped  had 
fallen  in  market  value  during  the  delay,  and  your  verdict  is 
for  plaintiff,  the  measure  of  damages  on  account  of  such  delay 
is  the  difference  between  the  market  value  of  the  cattle  so 
delivered  to  defendant  at  Bonham,  Texas,  at  the  time  they 
should  have  been  delivered,  and  their  value  at  Bonham,  Texas, 
when  they  were  in  fact  delivered,  with  interest  from  date  of 
the  deliverv  at  the  rate  of  6  per  cent,  oer  annum."  This  rea- 
sonably meant  that,  if  the  cattle  were  delivered  and  received 
in  a  way  to  render  the  defendant  liable  according  to  the  first 
instruction,  the  defendant  was  liable  for  their  depreciation  in 
value  if  they  were  not  delivered  in  a  reasonable  time  after 
such  delivery.  Under  the  first  instruction  the  jury  might 
have  found,  and  probably  did,  that  the  duty  to  ship  arose  on 
the  29th  of  March,  1898,  when  the  cattle  were  first  placed  in 
the  pens,  and  under  the  second  instruction  were  authorized  to 
find  that  the  defendant  was  liable  for  the  depreciation  in  value 
because  the  cattle  were  not  delivered  at  their  destination 
within  a  reasonable  time  after  that  date,  when,  under  a  correct 
instruction,  they  could  and  might  have  found,  under  the  evi- 
dence, that  the  cattle  were  not  delivered  and  received  for 
transportation  until  the  14th  of  April,  1898,  and  were  delivered 
at  their  place  of  destination  within  a  reasonable  time  there- 
after. The  second  instruction  was  affected  with  the  vice  of 
the  first,  and  in  that  connection  should  not  have  been  given. 

The  third  instruction  given  at  the  instance  of  the  plaintiff 
is  likewise  erroneous.     He  was  not  entitled  to  recover  any- 
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thine:  on  account  of  expenses  incurred  in  going  from  Wilton 
to  Texarkana  and  returning,  and  for  time  spent  in  negotiating 
with  Mr.  Snooks,  or  for  expenses  in  holding  the  cattle  longer 
than  was  reasonably  necessary,  after  their  recovery,  prepara- 
tory to  shipment.  Under  the  third  instruction  the  iury  may 
have  included  such  expenses  in  the  amount  of  the  damages  for 
which  they  returned  a  verdict.  It  should  not  have  been 
given. 

In  confining  what  we  have  said  to  the  liability  of  the  defend- 
ant as  a  common  carrier,  we  do  not  mean  to  make  the  im- 
pression that  it  was  not  liable  in  any  other  way. 

Reversed  and  remanded  for  a  new  trial. 

WOOD,  J.,  did  not  participate. 

NOTES. 

'WHAT  OON8TITUTB8  DELIVERY   OF  LIVE  STOCK    TO 

CARRIER. 

HELD  TO  CONSTITUTE  DELIVERY. 

Received  for  Immediate  Shipment. — Where  a  common  carrier  of  live 
stock  recetvea  cattle  for  immediate  shipment,  it  is  liable  for  a  loss  that 
occurs  bj  their  breaking  through  defective  pens  before  they  are  loaded 
on  the  cars ;  such  liability  attaching  from  the  moment  of  such  delivery, 
and  not  from  the  time  the  car  in  which  they  are  loaded  is  put  in  motion. 
Mason  v,  Missouri  Pac.  R.  Co.,  25  Mo.  App.  473. 

Received  for  Transportation. — The  liability  of  a  railroad  company, 
as  a  common  carrier  of  live  stock,  attaches  when  the  stock  are  received 
in  its  pens  for  transportation.  Gulf,  C.  &.  S.  F.  R.  Co.  v,  Trawick,  80  Tex. 
270,  15  S.  W.  Rep.  568,  18  S.  W.  Rep.  948.  The  complaint  stated  that 
the  defendant  railroad  company  kept  and  maintained  pens  and  yards 
for  the  reception  of  cattle  to  be  shipped  over  its  road  ;  that,  owing  to 
the  negligent  manner  in  which  they  had  been  constructed  by  defend- 
ant, a  certain  number  of  cattle  which  had  been  placed  in  them,  under 
authority  from  defendant,  by  plaintiffs'  assignor  escaped  ;  and  that 
plaintiffs  thereby  lost  40  head  of  cattle,  besides  being  put  to  expense. 
Held^  that  the  allegations  of  the  complaint  having  been  sustained  by 
the  evidence,  the  trial  court  properly  refused  to  instruct  that  defendant 
could  not  be  held  to  have  taken  possession  of  the  cattle  when  they  were 
placed  in  such  pens  and  yard,  and  that  plaintiffs  were  mere  licensees 
in  placing  their  cattle  in  such  pens.  Missouri,  K.  &  T.  Ry.  Co.  v, 
Byrne  (Ind.  Ter.),  13  Am.  &  ISng.  R.  Cas.,  N.  S.,  17. 

Reception  of  Hogs  in  Pens.— -The  reception  of  hogs  in  the  pens  of  a 
common  carrier  for  transportation  is  equivalent  to  an  obligation  to  for- 
ward them  without  unnecessary  delay.  Pruitt  v,  Hannibal  &  St.  J.  R. 
Co.,  62  Mo.  527. 

Placing  in  Stock  Pens. — Where  cattle  intended  for  shipment  are 
placed  in  a  railroad  company's  stock  pens  at  a  station  on  its  road,  the 
refusal  of  such  company  afterwards  to  receive  and  carry  such  cattle 
excuses  any  further  delivery,  or  offer  to  deliver,  for  transportation  on 
the  part  of  the  shipper.  Louisville,  N.  A.  &  C.  R.  Co.  v,  Godman,  104 
Ind.  490,  4  N.  E.  Rep.  163  ;  I^ouisville,  N.  A.  &  C.  R.  Co.  v.  Flannagan, 
113  Ind.  488. 

Horse  Injured  by  Reason  of  Rotten  Gangway. — Where  plaintiff  has 
contracted  to  ship  a  horse,  and  has  brought  him  to  the  place  designated 
by  the  company's  agent  for  loading,  and  the  horse  is  injured  while 
being  loaded  by  reason  of  a  rotten  gangway  breaking  down,  there  is 
such  a  delivery  as  to  render  the  company  liable  for  a  failure  to  provide 
safe  means  of  loading.  McCullough  v.  Wabash  W.  R.  Co.,  34  Mo. 
App.  23. 
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Agents  of  Both  Parties  Engaged  in  Loading  Cattle  Received  in  Car- 
rier's Pens. — Where  a  contract  was  entered  into  by  which  four  horses 
were  to  be  transported  from  Washington  to  Baltimore  on  the  railroad 
of  defendant,  and  the  horses  were  to  be  accompanied  by  their  grooms, 
if  the  horses,  in  accordance  with  the  agreement,  were  admitted  to  the 
in  closure  where  the  defendant  usually  received  such  freight,  and  the 
defendant  notified  that  they  were  there ;  and  if  the  process  of  loading 
them  had  been  partially  completed  by  the  shipment  of  three  of  the 
horses  with  their  grooms,  heldy  that  although  the  agents  of  both  parties 
were  engaged  in  such  loading  when  the  injury  occurred,  these  facts 
would  constitute  a  delivery  of  the  animals.  Bowie  v,  Baltimore  &  O. 
R.  Co.,  1  McArth.  (D.  C.)  609. 

HELD  NOT  TO  CONSTITUTE  DELIVERY. 

Stock  Received  by  Employee  without  Authority. — Where  there  is  no 
evidence  to  show  that  a  railway  company's  porter  was  given  authority, 
or  held  himself  out  as  having  authority,  to  receive  or  contract  for  the 
carriage  of  animals  in  any  other  than  the  usual  way,  viz.,  by  the  porter 
and  the  shipper  both  signing  a  consignment  note,  a  railway  company 
is  not  liable  for  the  non-delivery  of  animals  received  by  a  porter  with- 
out conforming  to  such  practice.  Slim  v.  Great  Northern  R.  Co.,  14  C. 
B.  647,  2  C.  Lr.  R.  864,  8  Jur.  1119,  23  ly.  J.  C.  P.  166. 

Placing  in  Pens  by  Permission  of  Agent  before  Received  for  Ship- 
ment.— Mere  permission,  to  the  owner  of  cattle,  by  the  agent  of  a  rail- 
road company  to  place  them  in  the  company's  cattle  pens  does  not  make 
the  company  liable  for  a  loss  resulting  from  their  escaping  therefrom, 
where  it  appears  that  at  the  time  of  escaping  the  cattle  had  not  been 
received  for  shipment,  nor  had  the  company  become  responsible  there- 
for, or  chargeable  with  the  escape  by  reason  of  any  negligence  on  its 
part.  Kt.  Worth  &  D.  C.  R.  Co.  v.  Riley  (Tex.  App.),  27  Am.  &  Eng.  R. 
Cas.  49,  1  S.  W.  Rep.  446. 

Owner  Contracting  to  Take  Personal  Charge  and  Assuming  Risk  of 
Transportation. — Where  the  owner  of  cattle,  in  consideration  of  a 
reduced  rate,  contracts  with  the  carrier  to  take  personal  charge  of  them 
while  being  carried,  and  to  assume  the  risk  of  transportation,  there  is 
no  complete  delivery  to  the  company,  and  it  will  only  be  liable  for 
injury  or  loss  resulting  from  its  gross  negligence  or  willful  misfea- 
sance. Illinois  C.  R.  Co.  v,  Morrison,  19  111.  136 ;  Illinois  C.  R.  Co.  v. 
Adams,  42  111.  474. 

Northern  Pac.  Ry.  Co.  v,  Ely  et  al. 

{Supreme  Court  of  Washington^  June  2g,  /go/,) 

L6SPac.  Rep.  555.] 

Right  of  Way — Adverse  Possession — Recovery— Statute. — 2  Ballin- 
ger's  Ann.  Codes  &  St.  §  4797,  requiring  actions  to  recover  real  estate 
to  be  brought  within  10  years,  applies  to  an  action  by  a  railroad  company 
to  recover  part  of  its  right  of  way  from  a  person  in  adverse  possession 
thereof. 

Adverse  Possession. — A  person  in  adverse  possession  of  real  estate 
for  the  period  of  limitation  acquires  valid  title  thereto,  though  the  pos- 
session was  taken  under  a  void  grant. 

Right  of  Way— Adverse  Possession — Public  Policy. — A  railroad  com- 
pany negligently  allowing  an  adverse  private  claimant  to  acquire  title 
to  a  portion  of  its  right  of  way  by  adverse  possession  cannot  raise  the 
objection  that  public  policy  requires  the  denial  of  such  adverse  title. 

Same — Same — Abandonment.* — Adverse  possession  of  a  portion  of 
a  railroad  right  of  way  of  a  character  inconsistent    with  its   use   by 

*As  to  whether  title  against  a  railroad  company  can  be  acquired  by 
adverse  possession,  see  Southern  Pac.  Co.  v,  Hyatt  (Cal.),  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  576,  Siud  foot-note. 
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the  railroad  for  the  period  of  limitation,  with  the  knowledge  of  the 
railroad  company,  is  an  abandonment  there  of  which  will  prevent  its 
recovery  by  the  company. 

Same — oame. — When  a  railroad  company  knowingly  permits  an 
ad/erse  claimant  to  occupy  a  portion  of  its  right  of  way,  and  erect  valu- 
able improvements  and  pay  taxes  thereon,  it  cannot  defeat  an  adverse 
title  so  acquired,  on  the  ground  that  the  occupation  is  not  inconsistent 
with  its  use  for  railroad  purposes. 

Appeal  from  superior  court,  Spokane  county ;  Leander  H. 
Prather.  Judge. 

Action  by  the  Northern  Pacific  Railway  Company  against 
William  S.  Ely  and  others  to  recover  a  portion  of  its  right  of 
way.  From  a  judgment  in  favor  of  defendants,  the  plaintiff 
appeals.     Affirmed. 

Stephens  &  Bunn,  C.  W.  Bunn,  and  James  B.  Kerr,  for 
appellant. 

Samuel  R.  Stern  and  Frederick  W.  Dewart,  for  respond- 
ent Ely. 

James  Dawson,  Henley,  Kellam  &  Lindsley,  and  Joseph 
Rosslow,  for  other  respondents. 

DUNBAR,  J.  This  action  was  brought  by  the  Northern 
Pacific  Railway  Company,  successor  to  the  Northern  Pacific 
Railroad  Company,  to  recover  possession  of  certain  portions 
of  its  right  of  way  in  the  countv  of  Spokane.  The  complaint 
alleges  that  the  plaintiff  was  the  owner  and  entitled  to  the 
possession  of  a  strip  of  land  400  feet  wide,  and  that  defendants 
had  wrongfully  entered  thereon,  and  judgment  was  demanded 
for  the  removal  of  a  cloud,  for  the  quieting  of  title  to  the 
lands  mentioned  in  the  complaint,  and  for  the  possession  of 
same.  Separate  answers  were  interposed  by  many  of  the 
defendants,  separate  trials  had,  and  separate  verdicts  ren- 
dered. A  single  judgment,  however,  wa?  rendered,  determin- 
ing all  the  issues  in  the  case. 

It  may  be  conceded,  we  think,  that  the  right  of  wa)*^  which 
embraces  the  land  in  dispute  was  granted  to  the  Northern 
Pacific  Raibroad  Company  by  act  of  congress  in  1864  (13  Stat. 
36s),  and  that  to  the  title  to  the  right  of  way  thus  granted  to 
the  Northern  Pacific  Railroad  Company  the  Northern  Pacific 
Railwav  Company  has  succeeded.  It  may  also  be  conceded, 
for  the  purposes  of  this  case,  that  the  Northern  Pacific  Rail- 
way Company  has  complied  with  all  the  terms  and  pro- 
visions of  the  act  of  congress  aforesaid,  and  has  constructed  its 
railroad  through  the  whole  of  the  line  of  road  between  the 
points  named  in  the  granting  act;  that  a  map  of  definite  loca- 
tion was  filed  October  4,  1880,  prior  to  the  acquiring  of  the 
title  to  the  land  in  question  by  the  defendants  or  their 
predecessors  or  grantors:  and  that  said  railroad  has  been 
continuously  operated  since  its  construction.  The  defend- 
ants, answering,  claim  title  by  patent  from  the  United  States 
government.  The  land  was  acquired  under  the  pre-emption 
and  homestead  acts,   respectively,  and   all  the  defendants  or 
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their  grantors  have  been  in  quiet,  peaceful,  undisturbed,  and 
undisputed  possession  of  said  land  for  more  than  lo  years 
immediately  prior  to  the  commencement  of  this  action,  many 
of  them  for  nearly  20  years.  Valuable  improvements  have 
been  made  by  the  defendants,  the  said  land  consisting  of  town 
lots  in  the  city  of  Spokane,  and  having  been  platted  and  laid 
out  as  additions  to  the  city  of  Spokane  by  the  defendants  or 
their  grantors  after  acquiring  title  to  the  same  from  the 
United  States  government.  During  all  these  years  no  claim 
whatever  to  these  lands  has  been  made  by  the  appellant.  It 
has  stood  by  and  seen  improvements  made  thereon,  and,  in 
the  case  of  defendant  Brown,  an  agreement  was  entered  into 
between  him  and  Gen.  Sprague,  who  was  then  the  general 
superintendent  of  the  Northern  Pacific  Railroad  Comoany, 
that  they  would  plat  their  lots  so  that  the  streets  of  the  addition 
which  the  railroad  company  was  dedicating  would  correspond 
with  and  meet  the  streets  which  Brown  was  dedicating  to  the 
city  of  Spokane,  and  the  agreement  was  carried  out  by  arrang- 
ing the  streets  in  accordance  therewith.  These  streets  have 
been  used  by  the  public  for  from  10  to  18  years.  The  testi- 
mony shows  that,  in  addition  to  the  improvements  which 
these  defendants  have  made  upon  their  lots,  many  thousands 
of  dollars  have  been  paid  by  them  for  assessments  levied  upon 
abutting  land  for  the  improvement  of  streets  running  through 
this  right  of  way ;  that  the  appellant  has  never  paid  these 
assessments ;  that  they  have  never  been  assessed  to  the  appel- 
lant ;  and  that  no  question  has  ever  been  raised  by  the  appel- 
lant as  to  the  right  and  obligation  of  the  defendants  to  pay  the 
same.  While  the  record  does  not  show  that  any  of  the  lands 
owned  by  the  defendants  were  deeded  to  them  by  the  appel- 
lant, it  does  show  that  the  Northern  Pacific  Railroad  Com- 
pany has  deeded  to  other  parties  lots  in  the  city  of  Spokane 
situated  within  the  400  feet  of  right  of  way,  upon  which  val- 
uable improvements  have  been  made  by  its  grantees. 

The  questions  involved  in  this  case  are:  (i)  Adverse  pos- 
session of  respondents;  (2)  that  the  action  was  barred  by  the 
statute  of  limitations;  (3)  equitable  estoppel  bv  the  laches  and 
misconduct  of  appellant.  The  questions  of  fact  were  put  in 
issue  by  the  pleadings,  were  submitted  to  a  jury,  and  found 
in  favor  of  the  several  defendants,  and  the  court  upon  said 
findings  entered  its  decree  declaring  the  title  of  said  lands  to 
be  in  the  defendants.  Under  our  statute,  the  right  to  com- 
mence an  action  of  this  kind  is  barred  after  10  years'  pos- 
session on  the  part  of  the  defendants,  and  it  may  be  conceded 
that  the  bar  is  effectual  in  this  case  if  the  statute  of  limita- 
tions runs  against  the  appellant.  It  is  contended  by  the  appel- 
lant that  it  does  not,  and  there  is  considerable  discussion  on 
the  proposition  of  whether  the  interest  of  the  company  in  this 
right  of  way  is  merely  an  easement,  or  whether  it  is  possessed 
of  a  fee-simple  title.  As  we  view  the  law,  however,  these 
questions  are   immaterial:  for,   if  the    statute  runs   in   one 
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instance,  it  would  in  the  other.     It  is  the  contention  of  the 
appellant  that  the  statute  does  not  run  against  it,  for  the  rea- 
son that  the  risrht  of  way  is  granted  in  the  interest  of  the  pub- 
lic, and  that  it  would  be  against  public  policy  to  allow  the 
company  to  alienate  its  right  of  way,  thereby  depriving  it  of 
the  power  to  carry  on  the  business  in  aid  of  which  the  fran- 
chise was  granted,  and  that  it  must  necessarily  follow  that,  if 
the  company  could  not  alienate  its  lands,  public  policy  would 
equally  prevent  an  alienation  through  process  of  law ;  that  the 
statute  of  limitations  presupposes  a  errant  by  the  true  owner: 
and  the  appellant's  successor  having  been  the  true  owner,  and 
the  title  to  the  land  having  been  acquired  by  the  defendants 
subsequent  to  the  acquiring  of  title  by  the  appellant,  that  no 
errant  by  the  true  owner  had  ever  been  made,  and  consequently 
that  the  statute  of  limitations  did  not  apply.     The  statute  of 
limitations,  we  think,  is  not  based  upon  such  a  thought,  but 
is  purely  and  essentially  a  statute  of  repose,  in  the  interest  of 
the  stability  of  titles  and  of  good  morals.     One  holding  land 
adversely  to  the  rights  of  another  can  be  devested  only  by  the 
action  of  the  other,  even  with  a  better  right,  within  the  time 
prescribed  by  the  statute  of  limitations,  and  this  is  true,  even 
though  he  may  have  originally  entered  under  a  void  grant  or 
sale.     But  his  claim  ripens  into  a  perfect  title,  and  becomes 
absolute,  if  such  possession  is  not  disturbed  within  the  time 
prescribed.     As  is  said  by  3  Wash.  Real  Prop.    (4th   Ed.)   p. 
164:  **The  operation  of  the  statute  takes  away  the  title  of  the 
real  owner,  and  transfers  it,  not  in  form,  indeed,  but  in  legal 
effect,  to  the  adverse  occupant.     In  other  words,  the  statute 
of  limitations  gives  a  perfect  title.     The  doctrine   is  stated 
thus  strongly,  because  it  seems  to   be  the  result  of  modem 
decisions,  although  it  was  once  held  that  the  effect  of  the  stat- 
ute was  merely  to  take  away  the  remedy,  and  did  not  bind 
the  estate  or  transfer  the  title. ' '     That  the  statute  of  limita- 
tions is  a  statute  of  repose  has  been  decided  by  all  modern 
authority,  including  many  decisions  from  this  court.     See 
Wickham  v.  Sprague,  18  Wash.  466,  51  Pac.  1051;.     There  are 
no  exceptions  under  our  statute,  and  it  must  apply  to  the  case 
at  bar,  unless  the  appellant's  right  to  commence  r  the  action 
is  guarantied  by  some   higher  autjiority.     The  statute  is  as 
follows:     Section  4796,    2   Ballinger's    Ann.     Codes  &  St.: 
**Actions  can  only  be  commenced  within  the  periods  herein 
prescribed  after  the   cause  of  action   shall    have    accrued. 
*    *    **'     Section  4797:    ***    *    *    Within   ten    years,  (i) 
actions  for  the  recovery  of  real  property,  or  for  the  recovery 
or  possession  thereof:  and  no  action  shall  be  maintained  for 
such  recoveiy  unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor,  or  grantor,  was  seized  or  possessed  of  the  prem- 
ises in  question  within  ten  years  before  the  commencement 
of  the  action.** 

It  will  be  observed  that  this  case  does  not   involve   in  any 
manner  a  construction  of  the  act   of  congress  incorporating 
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the  Northern  Pacific  Raikoad  Company,  or  the  granting  to 
the  company  of  its  right  of  way.  Neither  is  this  an  action 
against  the  company  as  many  of  the  actions  are  which  are 
cited  by  the  appellant.  There  is  no  attempt  here  to  bind 
the  company  by  an  ultra  vires  agreement,  but  the  attempt  is 
on  the  part  of  the  company  to  repudiate  executed  contracts 
and  rights  which  have  grown  up  through  the  laches,  negli- 
gence, and  direct  agreements  of  the  company.  Neither  is 
this  an  action  where  the  court  has  attempted  to  determine 
how  much  of  the  right  of  way  was  necessary  for  the  railway 
company  to  use  in  operating  its  road,  but  it  was  a  determina- 
tion of  the  fact  of  how  much  of  the  right  of  way  the  railroad 
company  had  abandoned,  and  how  much  of  the  right  of  way, 
according  to  its  own  determination,  it  did  not  need  for  the 
purpose  of  operating  its  road,  and  how  much  it  could  abandon 
without  defeating  the  purpose  for  which  the  grant  was  made. 
Of  the  cases  cited  by  appellant,  the  strongest  one  favoring  its 
contention,  and  the  only  one,  therefore,  which  it  is  necessary 
for  us  to  notice,  is  Railroad  Co.  v.  Smith,  171  U.  S.  260, 
18  Sup.  Ct.  794,  43  L.  Ed.  157;  and  it  is  claimed  by  the 
appellant  that  in  this  case  the  rule  was  clearly  announced 
that  the  company  could  not  abandon  any  portion  of  its  right 
of  way.  There  are  some  expressions  used  by  the  court  in 
this  case  which  give  plausibility  to  appellant's  contention,  but 
there  are  so  many  different  propositions  involved  in  the  case 
that  it  is  hard  to  tell  upon  what  exact  proposition  the  ca.se 
was  decided.  Great  stress  seems  to  have  been  placed  by  the 
court  upon  the  defect  in  Smith's  deed,  and  an  examination  of 
the  cases  cited  by  the  court  shows  that  the  exact  question 
raised  in  this  case  was  not  involved  or  considered  seriously  in 
that,  although  it  was  decided  in  that  case  that  the  court  had 
no  right  to  determine  the  question  of  how  many  feet  had  been 
used  and  occupied  for  railroad  purposes  by  the  company,  and 
that  it  was  entitled  to  the  number  of  feet  that  were  granted 
to  it  by  the  government.  The  concluding  remark  of  the  court 
is  as  follows:  **The  precise  character  of  the  business  carried 
on  by  such  tenants  is  not  disclosed  to  us,  but  we  are  permitted 
to  presume  that  it  is  consistent  with  the  public  duties  and 
purposes  of  the  railroad  company,  and,  at  any  rate,  a  forfeiture 
for  misuser  could  not  be  enforced  in  a  private  action," — a 
proposition  which  certainly  cannot  be  controverted.  But  in 
that  case  the  company  was  in  possession  of  the  lands  sought 
to  be  obtained  by  Smith,  the  allegation  being  that  it  had  been, 
more  than  six  years  prior  to  the  commencement  of  the  action, 
in  possession  of  the  premises.  So  that  no  question  of  adverse 
possession  and  user  or  of  the  statute  of  limitations  was 
involved,  and  we  do  not  think  that  the  supreme  court  of  the 
United  Sates,  notwithstanding  some  expressions  which  are 
made  in  this  case  and  which  were  not  necessary  for  its  deter- 
mination, would,  under  the  circumstances  of  this  case,  deprive 
these  defendants  of  their  homes  and  property  where  a  title  had 
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been  obtained  through  the  firovernment,  and  where,    by  con- 
sent, ag:reement,  and  acquiescence  of  the  company,  time  and 
money  had  been  expended  in  their  improvement  during  all 
these  years  of  quiet  and  undisputed  possession.     If  the  doctrine 
of  estoppel  can  ever  be  invoked,  it  seems  to  us  that  it  should 
be  invoked  in  this  case  against  the  appellant.     In  any  event, 
the  question  of  protecting:  the  rights  of  the  government  is  not 
one  which  can  be  raised  by  the  appellant.     If  the  rights  of  the 
government  are  in  any  way  involved  or  jeopardized   by  the 
possession  of  these  lands  by  the  defendants,  the  government 
may  act  in  the  premises  unaided  by  the  appellant,   whose 
negligence  and  laches  have  been  the  cause  of  these  invest- 
ments by  the    defendants.     The  appellant    should  not  be 
allowed  to  escape  the  consequences  of  its  own  wrongful  acts, 
and  reap  a  fraudulent  benefit,    by  pleading  the  rights  of  the 
government.     Indeed,  our  government  is  presumably  founded 
up>on  equitable  principles,  not  in  theory  alone,  but  in  practice, 
and  the  citizen  has  a  rigrht  to  expect  equitable  treatment,  even 
at  the  hands  of  the  government;  and  it  has  been  held  that  in 
good  conscience  the  government  is  frequently  estopped  from 
asserting  rights  which  would  destroy  the  equitable  rights  of  the 
citizen.     In  Winconsin  v.  Jamesville  Water  Power  Co.  (Wis.) 
66  N.  W.  512,  32  L.  R.  A.  391,  it  was  held  that  leave  would 
not  be  granted  to  the  state  to   institute  an  action  to   forfeit 
the  franchise  of  a  solvent,  active  corporation,  carrying  out  the 
purposes  of  its  creation  in  supplying  the  necessities  of  a  large 
number  of  people,  whose  securities  are  held  by  innocent  per- 
sons, in  the  absence  of  a  clear,  willful  misuse,  abuse,  or  nonuse 
of  its  franchises.     In  that  case  the  court  quotes  from  Com.  v. 
Turnpike  Co.,  if>3  Pa.  47,  25  Atl.  1105,  where  the  court  held 
that,  in  case  of  delay  accompanied   by  circumstances  which 
would   estop  individuals,   the  state  was    equally   estopoed. 
There  the  circumstances  showed  that  a  corporation  had  been 
allowed  to  proceed  and  expend  large  sums  of  money  when  the 
facts  relied  upon   in  the  application  for  leave,  to   bring  the 
action  to  forfeit  the  franchises  were  notorious.     Held,    that 
the  delay,  under  the  circumstances,  created  an  estoppel  so  as 
to  effectually  prevent   the   institution  of  such  proceedings. 
The  court,  in  effect,  said :  If  the  complainant  were  a  private 
individual,  the  court  would  not  hesitate  to  say  that  his  laches 
were  a  bar,   and  the  same  rule  holds  good  notwithstanding 
the  application  is   by  the  attorney  general  on   behalf  of  the 
state.     The  question  involved  is  not  one  under  the  statute  of 
limitations,  but  one  of  laches,  which  may  be  imputed  to  the 
state  as  well  as  to  an  individual.  While  time  does  not  run  against 
the  state,  time,  together  with  other  elements,   may  make  up 
a  species  of  fraud,  and  estop  even  sovereignty  from  exercising 
its  legal  rights, — citing  Willmott  v.  Barber,  15  Ch.    Div.  105: 
Attorney  General    v.    Johnson,    2  Wils.    Ch.    102 ;    Attorney 
General  v.  Railroad  Co.,  27  N.  J.  Eq.  i.     The  court,  conclud- 
ing, said:    ^^ The  principles  here  maintained  should  be  quite 
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rigidly  applied  where,  as  in  this  case,  the  corporation  has  not 
merely  been  allowed,  but  has  been  compelled,  by  those  chiefly 
interested  and  the  real  moving  parties,  to  proceed  at  great 
expense,  under  the  franchises  sought  to  be  annulled,  for  a  con- 
siderable period  of  time,  while  the  facts  relied  upon  as  grounds 
for  forfeiture  have  been  all  well  known.*' 

This  language  might  be  appropriately  applied  to  the  facts 
in  this  case,  and  could  as  well  be  applied  to  the  individual 
defendants  here  as  to  corporate  defendants  there;  for  these 
defendants  have  not  only  been  allowed  to  possess  these  lots, 
but  the  title  to  them  has  been  conveyed  to  them  by  the  govern- 
ment of  the  United  States  after  a  compliance  on  their  part  with 
the  requirements  of  the  law  in  relation  to  pre-emption  and 
homestead  claims,  and  after,  in  addition  to  the  expense  and 
time  necessarily  involved  in  obtaining  title  under  these  acts 
from  the  government,  the  expenditure  of  many  thousands  of 
dollars  in  creating  permanent  improvements  on  these  lands,  and 
in  paying  many  thousands  of  dollars'  assessments  for  the  im- 
provement of  streets,  in  addition  to  other  taxes  for  the  benefit 
of  the  government,  with  the  knowledge  and  acquiescence, 
and  in  some  cases  the  actual  agreement,  of  the  appellant.  It 
is  also  held  in  Com.  v.  Turnpike  Co.,  supra,  that  where  a 
turnpike  company  is  allowed,  without  objection,  to  expend  a 
large  amount  of  money  in  extending  its  road,  under  authority 
of  and  a  decree  of  court,  a  commonwealth  is  estopped  to 
question  the  regularity  of  the  proceedings  under  which  such 
authority  was  granted.  There  again  the  court  said:  **In 
England,  from  whence  we  derived  the  great  body  of  common 
law,  and  most  of  our  principles  in  equity,  it  is  well  settled 
that,  while  time  will  not  run  against  the  crown,  yet  time,  to- 
gether with  other  elements,  may  make  up  a  species  of  fraud, 
and  estop  even  sovereignty  from  exercising  its  legal  rights," — 
citing  Attorney  General  v.  Johnson,  supra,  where  there  was 
an  attempt  on  behalf  of  the  crown  to  restrain  a  purpresture 
in  the  river  Thames,  and  the  court  refused  to  entertain  the 
bill  because  of  the  delay  on  the  part  of  the  attorney  general 
in  instituting  the  proceeding.  Citing,  also.  Attorney  General 
V.  Gas-Consumers'  Co.,  3  De  Gex.  M.  &  G.  304.  See,  also, 
Attorney  General  v.  Railroad  Co.,  27  N.  J.  Eq.  631. 

As  showing  that  the  rule  that  the  company  cannot  alienate 
any  oart  of  its  right  of  way  is  not  to  be  literally  construed, 
it  has  been  decided  that  a  railroad  company  to  which  congress 
has  granted  a  right  of  way  across  the  public  lands  and  sections 
of  lands  adjoining  such  right  of  way,  in  aid  of  the  construc- 
tion of  its  road,  has  power  to  dedicate  to  the  public  the  right  to 
cross  its  tracks  and  right  of  way.  Northern  Pac.  R.  Co.  v. 
City  of  Spokane,  12  C.  C.  A.  246,  64  Fed.  506.  On  the  prop- 
osition that,  when  a  corporation  has  made  contracts  in  viola- 
tion of  its  powers,  the  validity  of  such  contracts  can  be 
questioned  only  by  the  government,  see  Bank  v.  Matthews.  98 
U.  S.  621,  25  L.  Ed.  188.     No  case  is  cited  by  the  appellant 
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which  holds  that  a  railway  company  may  not  lose  a  part  of 
its  right  of  way  by  adverse  possession,  by  abandonment  or 
estoppel*  and  we  do  not  think  that  any  case  can  be  found 
which  advances  those  propositions,   but  many  courts  have 
held  the  reverse.     In  Railway  Co.   v.  Stickley  (Ind.  Sup.)  58 
N.  £.  ig2,  it  was  held  by  the  supreme  court  of  Indiana  that 
adverse  possession,  acquiesced   in  by  the  company  for  the 
statutory  period,    prevented  a  recovery,    and  we  cannot  do 
better  than  insert  a  portion  of  the  opinion  of  the  court  in  that 
case:     ''Appellant  finally  insists  that  land  acquired  by  a  rail- 
way company  for  right  of  way  or  station  purposes  cannot  be 
taken  from  it  by  adverse  possession,    because  a  railroad  is  a 
public  highway,  and  because  the  statute  forbids  interference 
with  the  company's  exclusive  use.     A  railway  company  owes 
certain  duties  to  the  public,  but  it  holds  and  uses  its  property 
for  the  profit  of  its  stockholders.     The  cases  holding  that  the 
statute    of    limitations  affords    no  defense    to  actions  for 
encroachment  upon  streets  and  roads  are   inapplicable.     A 
railroad  is  not  a  public  highway  in  the  sense  that  it  belongs  to 
the  people.     Railroad  officers  are  not  governmental  agents 
whose  laches  create  no  bar.     It  is  true  that,    for  reasons  of 
public  policy,  a  judgment  ci  editor  will  not  be  permitted  to 
destroy  a  railroad   by  cutting  it  into  parcels  on  execution 
sales,  if  the  company  resists.     *    *    *    If  a  company  volun- 
tarily disable  itself  to  perform  its  duties  to  the  public,  its 
charter  may  be  forfeited.     But  there  is  no  reason  why  a  rail- 
way company  should  not  be  permitted  to  dispose  of  land  it 
does  not  need  in  fulfilling  its  public  duties,  or  why,  if  it  dis- 
poses of  land  it  does  need,  it  should  not  be  compelled,    if  it 
wishes  to  avoid  a  forfeiture  of  its  charter,   to  reacquire  the 
land  by  purchase  or  condemnation.     It  is  true  that  the  statute 
entitles  a  railway  company  to  take  land  in  fee,  and  forbids  in- 
terference with  the  company's  exclusive  use.     But  the  right  to 
the  exclusive  use   (which  is  an  incident  to  every  unqualified 
ownership)  must  be  asserted.     If  one  occupies  adversely  for  20 
years  land  owned  by  a  railway  company,  the  statute  of  limita- 
tions should  raise  the  presumption  of  a  grant ;  for  the  com- 
pany holds  its  lands  for  private  gain,  as  a  private  proprietor. 
The  state  confers  the  power  of  eminent  domain  to  enable 
railway  companies  to  perform  efficiently  their  duties  as  com- 
mon carriers.     But  it  is  not  apparent  why  the  state  should  be 
concerned  in  preventing  investors  in  railway  stocks  from  sus- 
taining loss  through  the  negligence  of  their  agents,'* — citing 
Railroad  Co.  v.  Houghton,  126  111.  233,  18  N.  E.   301.  i  L.  R. 
A.  213;  Same  V.  O'Connor,  154  111.  ^50,  39  N.   E.  563;  Same 
v.  Moore,  160  111.  9,  43  N.  E.  364;  Donahue  v.  Railroad  Co., 
165  111.  640,  46  N.  E.  714;  Railroad  Co.  v.  Wakefield,    173  111. 
564,  50  N.    E.    1002;  Matthews  v.    Railway  Co.,    no  Mich. 
1 70,  67  N.  W.  nil;  Bobbett  v.  Railway  Co.  ,90.  B.  Div.  424 ; 
Norton  v.   Railway  Co.,    13  Ch.   Div.   268;  Railway  Co.   v. 
Rousseau,  17  Ont.  App.  483.     In   Matthews  v.   Railway  Co., 
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supra,  it  was  held  that,  after  right  to  use  land  as  part 
of  its  right  of  way  had  been  granted  to  a  railroad  com- 
pany, and  such  company  fenced  its  right  of  way  excluding 
such  land,  and  thereafter  the  grantor  conveyed  the  land 
to  the  plaintiff,  who  inclosed  the  same  and  used  it  for 
crops  and  pasturage,  openly  and  continuously,  without  the 
assent  of  the  company,  for  more  than  15  years,  the  plaintiff 
acquired  title  by  adverse  possession.  To  the  same  effect  are 
numerous  other  cases.  In  fact,  it  seems  to  be  the  universal 
authority.  The  case  of  Investment  Trust  v.  Enyard  (Wash.) 
64  Pac.  516.  cited  in  appellant's  reply  brief  in  support  of  the 
position  that  possession  for  more  than  the  statutory  time  on 
a  railroad  right  of  way  was  not  adverse,  but  permissive,  shows, 
on  examination,  that  the  circumstances  surrounding  it  were 
altogether  different  from  the  circumstances  surrounding  the 
case  at  bar.  Under  the  circumstances  of  that  case  it  was  held 
that  the  occupancy  of  a  portion  of  the  right  of  way  of  the  rail- 
road company  by  the  owner  of  a  servient  estate  was  not  incon- 
sistent with  the  easement,  the  occupation  there  being  for  the 
purposes  of  farming  the  land  embraced  in  the  right  of  way. 
We  do  not  desire  to  extend  the  rule  enunciated  in  that  case. 
But,  whether  or  not  the  facts  in  that  case  warranted  the  con- 
clusion reached  by  the  court,  certainly  the  circumstances 
shown  by  the  record  in  this  case  will  not  justify  the  conclusion 
reached  in  that,  that  the  occupancy  of  the  defendants,  taken 
in  connection  with  the  improvements  and  the  use  to  which  the 
improvements  were  put,  was  not  inconsistent  with  the  appel- 
lant's right  to  use  the  same  for  railroad  purposes.  In  con- 
sideration of  all  the  circumstances  surrounding  this  case,  and 
of  the  underlying  principles  governing  rights  and  remedies,  we 
are  of  the  opinion  that  the  judgment  should  be  affirmed. 

REAVIS,  C.  T.,  and  FULLERTON,  MOUNT.   ANDERS, 
WHITE,  and  HADLEY,  JJ.,  concur. 


Orbgon  &  C.  R.  Co.  et  aL  v.  Jackson  County  et  aL 

{Supreme  Court  of  Oregon^  March  25,  /go/,) 

[64  Pac.  Rep.  307.] 

Taxation— Injunction— Sufficiency  of  Bill  by  Railroad.— A  bill  to 
restrain  a  county  and  the  sheriff  from  collecting*  certain  taxes  assessed 
against  a  railroad  alleged  that  the  assessor,  with  intent  to  defraud, 
oppress,  and  discriminate  ag-ainst  the  railroad,  had  assessed  the  prop- 
erty at  an  unequal  and  disproportionate  rate.  The  details  and  partic- 
ulars of  the  fraud  were  set  out,  and  it  charged  a  second  member  of  the 
board  of  equalization  with  knowledge  of  the  fraudulent  assessment, 
and  that  relief  was  improperly  refused  by  such  board.  Held^  that  a 
cause  of  action  within  the  jurisdiction  of  the  court  was  stated,  since 
a  court  of  equity  has  jurisdiction  to  restrain  the  collection  of  a  tax 
illegally  assessed  arbitrarily  and  fraudulently  with  the  purpose  of 
casting  a  public  burden  on  certain  property  owners. 

Same — Same — Same — Allegation  That  Majority  of  Board  of  Equaliza- 
tion Were  Acting  Fraudulently. — A  bill  against  a  county  to  restrain  the 
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collection  of  certain  taxes,  which  alleged  that  two  members  of  the 
board  of  equalization  acted  fraudulently  and  arbitrarily,  is  sufiScient 
without  allegations  as  to  the  third  member,  since  the  complainant 
showed  that  a  majority  of  the  board  were  acting  fraudulently,  and  the 
act  of  the  majority  is  the  act  of  the  board. 

Same—Realty-— How  to  Estimate  "True  Cash  Value"  of  Railroad  — 
Statute. — Under  Sess.  Laws  1893,  p.  6,  providing  that  real  property, 
for  the  purpose  of  assessment,  shall  include  all  fixtures  of  every  kind 
thereon,  and  the  same  shall  be  assessed  at  its  **true  cash  value,"  which 
is  the  amount  for  which  such  property  would  sell  at  a  ''voluntary  sale 
made  in  the  usual  course  of  business,"  in  determining  the  "true  cash 
value"  of  a  railroad  for  the  purpose  of  taxation  the  assessor  should 
take  into  consideration  the  cost  of  construction,  the  cost  of  replacement, 
its  connections  with  other  roads,  and  its  advantages  for  commanding 
the  carrying  trade,  its  rental  value,  its  net  earnings,  and  the  market 
value  of  its  stocks  and  bonds. 

Same — Illegal  Assessment  of  Roadbed — Power  of  Board  of  Equali- 
zation to  Validate. — In  1895  complainant's  roadbed  was  assessed  at 
$10,000  a  mile  in  J.  county,  but  was  reduced  by  the  board  of  equalization. 
The  county  assessor,  J.,  became  a  candidate  in  1896  for  the  ofRce  of 
county  clerk,  which  also  made  him  a  member  of  the  board  of  equaliza- 
tion, and  was  elected  on  the  issue  of  maintaining  the  assessment  of 
$10,000  a  mile  on  com)>lainant's  roadbed.  Before  going  out  of  office  as 
assessor,  J.  assessed  complainant's  property,  which  assessment  was 
completed,  but  not  changed,  by  his  successor  in  office.  The  county 
judge,  a  second  member  of  the  board  of  equalization,  was  elected  at  the 
same  time  as  J.,  and  knew  of  the  issues  involved.  The  board  of  equal- 
ization refused  to  reduce  this  assessment,  basing  their  refusal  on  the 
fact  that  complainant's  roadbed  was  assessed  at  $17,000  a  mile  in  Cal- 
ifornia, and  that  the  roadbed  was  mortgaged  for  $30,000  a  mile.  In 
1895,  J.  had  written  the  state  board  of  equalization  that  he  had  assessed 
this  property  at  75  per  cent,  of  its  value  and  other  realty  at  33  per  cent. 
The  highest  assessment  of  other  roadbeds  in  the  state  was  $5,500  a 
mile.  Held^  that  the  assessment,  being  arbitrary,  fraudulent,  and 
illegal,  was  not  validated  by  confirmation  by  the  board  of  equalization. 

Same — Rule  for  Taxing  Railroad. — Where  the  roadbed  of  a  railroad 
was  shown  to  have  cost  $55,000  per  mile,  such  cost  cannot  be  taken  as 
the  true  cash  value  of  the  same  for  the  purposes  of  taxation,  under 
Seas.  Laws  1893,  p.  6,  providing  that  real  property,  for  the  purpose  of  ^ 
taxation,  shall  be  assessed  at  its  ''true  cash  value,"  which  is  the* 
amount  for  which  such  property  would  sell  at  a  voluntary  sale  made  in 
the  usual  course  of  business ;  since  it  would  not  sell  for  that  sum  at  a 
voluntary  sale  in  the  usual  course  of  business. 

Same — Same — Rental  Value. — Sess.  Laws  1893,  p.  6,  provides  that 
real  property,  for  the  purpose  of  taxation,  shall  be  assessed  at  its  true 
cash  value,  which  is  the  amount  for  which  such  property  would  sell  at 
a  voluntary  sale  made  in  the  usual  course  of  business.  Complainant's 
railroad  was  leased  to  another  railroad  company  at  a  nominal  rental 
under  an  agreement  that  the  lessee  would  pay  b1\  the  incidental  and  opera- 
ting expenses,  taxes,  insurance,  interest  on  bonded  indebtedness  then 
existing,  interest  on  the  stock,  and,  should  the  receipts  be  insufficient 
to  pay  the  interest  on  the  bonds,  it  was  left  optional  with  the  company 
whether  or  not  they  should  advance  the  same.  Held^  that  the  lease  fur- 
nished no  evidence  of  the  rental  value  of  the  roadbed,  and  hence  such 
lease  could  not  be  taken  as  the  value  of  the  roadbed  for  the  purpose 
of  taxation. 

Same — Same — Market  Value.* — The  market  value  of  the  roadbed  of 
a  railroad  may  be  determined  by  computing  the  average  net  earnings 
per  mile  of  the  road  for  a  number  of  years,  capitalizing  the  road  from 
these  earnings  at  the  rate  of  interest  paid  on  its  bonded  indebtedness, 
and,  after  deducting  the  mileage  value  of  the  rolling  stock,  depots,  and 

*See  generally,  25  Am.  &  Eng.  Enc.  Law,  650  et  seg.;  7  Rap.  &  Mack's 
Dig.  932  et  seq. 
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depot  grounds  therefrom,  considering  the  same  in  connection  with  the 
market  value  of  the  stocks  and  bonds  of  the  company. 

Same — Arbitrary  and  Fraudulent  Assessment  and  Equalization  of 
Railroad's  .Land. — A  railroad  company's  wild  lands,  denominated  as 
''congressional  lands,*'  were  assessed  in  1894,  after  a  careful  inspec- 
tion by  the  assessor,  at  71  cents  an  acre,  and  equalized  at  the  same ;  in 
1895  they  were  assessed  at  75  cents  an  acre,  and  equalized  at  72  cents, 
while  in  1896  they  were  assessed  without  any  examination  by  the 
assessor,  and  equalized  at  94  cents  an  acre.  The  company's  indemnity 
lands  were  assessed,  after  a  view  thereof  by  the  assessor's  deputy,  at 
$1.72  an  acre,  which  were  equalized  at  75  cents,  and  in  1896  the  assessor 
did  not  view  the  property,  but  assessed  it  at  $1.75  an  acre,  which  assess- 
ment was  confirmed  by  the  board  of  equalization.  Other  realty  in  the 
same  county  was  not  assessed  as  high  in  18%  as  in  preceding  years. 
Heldy  that  the  assessment  and  equalization  of  the  company's  lands  in 
18%  were  arbitrary  and  fraudulent,  and  hence  the  collection  of  the 
taxes  assessed  thereon  would  be  restrained. 

Same— Same — Province  of  Supreme  Court  to  Make  Assessment. — 
Where  an  assessment  and  equalization  of  taxes  was  shown  to  have  been 
arbitrarily  and  capriciously  made  on  certain  property,  the  supreme 
court  will  ascertain,  as  nearly  as  practicable,  the  appropriate  value  at 
which  such  property  should  be  assessed,  that  justice  may  be  done  the 
parties,  though  the  province  of  the  court  is  not  to  make  assessments,  or 
revise  those  made  and  equalized  by  the  proper  authorities. 

Appeal  from  circuit  court,  Jackson  county ;  H.  K.  Hanna, 
Judge. 

Bill  by  the  Oregon  &  California  Railroad  Company  and 
another  against  Jackson  county.  Or.,  and  another.  From  a 
decree  in  favor  of  complainants,  defendants  appeal.  Decree 
modified  and  affirmed. 

This  is  a  suit  to  enjoin  the  collection  of  certain  taxes 
attempted  to  be  levied  upon  the  roadbed  and  certain  lands 
described  in  the  land  grant  of  the  Oregon  &  California  Rail- 
road Company.  The  complaint,  omitting  some  allegations  of 
a  formal  nature,  states,  in  substance :  That  at  the  general 
election  of  1894  G.  A.  Jackson  was  elected  assessor  of  Jackson 
county,  and  at  the  following  general  election  was  elected  clerk 
thereof.  That  he  continued  in  the  discharge  of  his  duties  as 
assessor  until  the  first  Monday  in  July,  when  he  resigned  to 
enter  upon  his  duties  as  clerk,  and  upon  his  qualification  be- 
came a  member  of  the  board  of  equalization  for  said  county. 
That  Henry  Klippel  was  appointed  assessor  in  his  stead,  and 
W.  S.  Crowell,  having  been  elected  county  judge  in  June, 
1896,  also  became  members  of  the  said  board  of  equalization. 
''That  the  said  G.  A.  Jackson,  claiming  to  act  as  assessor  of 
said  county,  and  intending  to  wrong,  defraud,  and  oppress 
the  plaintiffs,  and  intending  to  discriminate  against  the  plain- 
tiffs in  the  assessment  of  their  said  property,  and  disregarding 
the  laws  of  the  state  in  that  behalf,  undertook  to  assess  the 
property  of  plaintiff  the  Oregon  &  California  Railroad  Com- 
pany for  said  year  1896,  and  did  under  his  hand,  and  after  he 
was  elected  as  county  clerk  aforesaid,  and  in  anticipation  of 
his  proposed  resignation  as  county  assessor,  and  on  the  27th 
day  of  June,  1896,  make  a  certificate  and  pretended  assess- 
ment of  all  the  property  owned  by  the  Oregon  &  California 
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Railroad  Company  in  said  Jackson  county,  Or.,  for  the  year 
1896,  and  then  and  thereby  pretended  to  complete  the  assess- 
ment of  the  said  company,  and  extend  the  same  on  the  assess- 
ment roll  of  said  county,**  a  copy  of  which  is  set  out,  by  which 
it  appears  that  the  said  company  was  assessed  upon  371,044. 12 
acres  of  congressional  lands,  valued  at  $348,661;  97,794.56 
acres  of  indemnity  lands,  valued  at  $172,248;  12,504.05  acres 
of  contract  lands,  at  $39,019;  and  65.28  miles  of  ^'roadbed 
and  franchise. "  at  $10,000  per  mile, — aggregating  $652,800. 
That,  pursuant  to  notice,  the  board  of  equalization  convened 
at  the  court  house  at  Jacksonville,  in  said  county,  October 
5th,  and  continued  in  session  to  and  inclusive  of  October  10, 
1896.  That,  deeming  the  valuation  of  said  property  excessive, 
unjust,  unusual,  and  illegal,  the  said  Oregon  &  California 
Railroad  Company  filed  a  verified  petition  with  the  said 
board,  requesting  a  reduction  of  the  assessment  of  its  roadbed 
to  $3, 500  per  mife,  and  of  its  congressional  and  indemnity 
lands  to  3S  cents  per  acre,  which  was  denied.  After  some 
allegations  touching  the  equalization  and  the  levy  of  taxes  by 
the  county  court,  the  complaint  further  stafes :  That  a  warrant 
was  duly  issued  and  delivered  to  the  sheriff,  together  with 
a  transcript  of  the  assessment  roll,  commanding  him  to  col- 
lect the  taxes  charged  thereon.  That  on  March  30,  1897,  and 
before  the  taxes  claimed  became  delinquent,  the  company 
paid  the  sheriff  all  the  state,  county,  school,  and  municipal 
taxes  levied  upon  the  assessed  valuation  of  its  rolling  stock, 
depots,  depot  grounds,  improvements,  and  contract  lands,  and 
at  the  same  time  tendered  to  the  sheriff,  thereby  intending 
to  pay  upon  a  fair  valuation  of  its  roadbed,  congressional  and 
indemnity  lands  within  said  county,  the  sum  of  $9,036.13, 
which  he  accepted.  That  said  sum  paid  the  taxes  upon  the 
company's  roadbed  within  Jackson  county  at  the  rate  of 
$3.  ^oo  per  mile,  and  upon  371,044  acres  of  congressional  and 
97.794  acres  of  indemnity  lands  at  the  average  rate  of  35  cents 

per  acre.     That  on  or  about  the day  of  April,    1897,  the 

sheriff  made  his  return  of  the  said  warrant,  and  pretended  to 
return  as  delinquent  all  the  property  of  the  Oregon  &  Califor- 
nia Railroad  Company  assessed  to  it  for  the  year  1896.  That 
thereafter  the  county  clerk  of  Jackson  county,  pretending  to 
be  acting  under  the  authority  of  the  county  court,  issued  and 
delivered  to  the  sheriff  a  warrant  commanding  him  to  levy 
upon  the  goods  and  chattels  of  the  plaintiff  the  Oregon  & 
California  Railroad  Company,  or,  if  none  be  found,  then  upon 
the  real  property  of  said  company,  or  so  much  thereof  as  shall 
satisfy  the  taxes  so  charged,  which  warrant  is  regular  in  form, 
and  appears  to  be  valid  upon  its  face,  and  commands  the 
sherifjf  to  make  out  of  the  property  of  the  plaintiffs  the  sum 
of  $18, 151.58,  being  the  balance  of  the  said  pretended  taxes 
against  the  railroad  company  after  deducting  the  amount  paid 
as  previously  alleged  and  the  said  sheriff  threatens  to,  and 
will,  unless  restrained,  levy  upon  and  seize  the  rolling  stock 
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and  railroad  track,  as  well  as  the  lands  assessed  to  said  com- 
pany. That  the  said  county  of  Jackson  claims  a  lien  upon 
every  parcel  of  real  property  so  assessed  for  the  whole  of  said 
$18,151.58,  and  the  right  to  enforce  and  collect  the  same  by 
a  sale  of  any  and  all  of  said  rolling  stock  and  lands.  That 
said  pretended  claim  and  the  sale  of  real  property  so  threat- 
ened, if  consummated,  will  cause  and  create  a  cloud  upon  the 
same  and  upon  the  title  thereof.  That  the  said  rolling  stock 
is  in  active  use  by  plaintiff  the  Southern  Pacific  Company  in 
the  operation  of  said  railroad,  and  that  the  levy  thereon,  or 
any  part  thereof,  by  the  sheriff,  will  cause  the  plaintiffs 
irreparable  damage  and  injury,  and  will  interfere  with  the  said 
company  as  a  common  carrier  of  interstate  commerce  and  the 
United  States  mails,  and  in  otherwise  discharging  its  public 
duties.  That  the  said  assessment  of  congressional  and  in- 
demnity lands  and  the  so-called  65.28  miles  of  roadbed  and 
franchise  at  the  respective  amounts  named  was  and  is  void, 
illegal,  excessive,  and  fraudulent,  and  was  so  made  by  the 
county  assessor,  and  so  approved  by  said  board  of  equaliza- 
tion, in  disregard  of  the  rights  of  the  plaintiffs,  and  the  valua- 
tions fixed  thereon  were  so  placed  arbitrarily  and  in  disregard 
of  the  laws  of  the  state.  That  they  were  and  are  excessive, 
and  were  so  made  purposely,  through  prejudice  against  these 
plaintiffs  as  railroad  companies,  and  for  the  purpose  of  fulfill- 
ing and  carrying  out  certain  pledges  which  the  said  assessor 
made  to  certain  persons  and  parties  in  the  county  of  Jackson, 
to  whom  he  pretended  to  be  and  was  indebted  for  his  election 
as  assessor  and  clerk.  That  said  assessor  adopted  a  uniform 
and  arbitrary  rule,  whereby  he  undertook  to  assess  all  real 
property  other  than  that  of  the  plaintiffs  in  said  county  at  one- 
third  of  its  actual  cash  value,  but  undertook  to  assess  the 
real  estate  and  property  of  the  plaintiffs  at  an  arbitrary  and 
excessive  value.  That  in  estimating  said  value  he  classified 
the  said  property  as  railroad  property,  and  valued  the  same 
with  reference  to  its  uses  and  ownership,  and  fixed  such  valua- 
tion according  to  a  pretended  assessment  of  the  roadbed  of  the 
Oregon  &  California  Railroad  Company  in  the  state  of  Cali- 
fornia, disregarding  the  valuation  placed  upon  railroad  prop- 
erty of  the  kind  in  other  counties  in  the  state  of  Oregon ;  and 
that,  in  pursuance  of  his  purpose,  he  arbitrarily  classified  said 
property  and  attempted  to  assess  the  same  more  than  100 
per  cent,  higher  than  any  other  roadbed  of  any  railroad  in  any 
other  countv  in  the  state  of  Oregon.  That  in  attempting  to 
assess  the  lands  of  the  plaintiff  the  Oregon  &  California  Rail- 
road Company  he  denominated  them  congressional  and 
indemnity  lands,  and  valued  the  same  according  to  such  classi- 
fication, without  regard  to  the  real  value  of  each  tract  or 
parcel  thereof.  That  the  said  assessor  did  not  exercise  any 
judgment  or  discretion  in  attempting  to  fix  the  valuation  upon 
such  lands,  or  any  part  thereof,  or  view,  or  cause  the  same  to 
be  viewed,  so  as  to  enable  him  to  exercise  his  judgment  in 
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respect  thereof;  but  that,  intending  to  wrong  and  oppress  the 
plaintiffs,  and  to  carry  out  certain  pledges  and  promises  he 
had  made  to  certain  citizens  and  voters  of  said  Jackson  county 
to  procure  his  election  to  the  office  of  county  clerk,  he  arbi- 
trarily and  in  reckless  disregard  of  his  duty  as  assessor  placed 
valuations  upon  so-called  congressional  and  indemnity  lands 
as  the  same  now  appears  upon  said  roll,  which  said  valuations 
are  excessive  and  disproportionate  to  those  placed  upon  prop- 
erty other  than  plaintiffs',  and  that  35  cents  per  acre  is  the 
fair  and  full  value  thereof.  That  at  the  time  and  place  when 
and  where  said  county  board  of  equalization  for  Jackson 
county  convened  and  was  in  session  the  said  W.  S.  Crowell, 
acting  as  county  judge,  had  full  notice  and  knowledge  of  the 
said  manner  in  which  the  assessor  attempted  and  pretended 
to  assess  the  property  of  the  plaintiffs,  and  well  knew  that  the 
said  assessment  so  attempted  to  be  made  was  fraudulent, 
excessive,  arbitrary,  and  illegal,  and  was  so  made  because  of 
the  prejudice  of  the' assessor,  and  in  order  to  carry  out  his 
aforesaid  pledges.  That,  well  knowing  the  same,  he  con- 
spired and  confederated  with  the  assessor  to  perpetuate  the 
same,  and  arbitrarily  refused  to  award  or  render  the  plaintiffs 
any  relief  at  the  meeting  of  said  board  of  equalization,  or  to 
reduce  said  excessive  valuations;  and  he  and  said  assessor 
conspired  and  confederated  together,  intending  to  wrong  and 
defraud  the  plaintiffs,  and,  to  carry  out  the  so-called  pledges 
made  by  said  asseissor  as  aforesaid,  arbitrarily  permitted  said 
illegal  and  excessive  assessment  to  stand;  and  that  plaintiffs 
have  no  plain,  adequate,  or  complete  remedy  at  law.  A 
demurrer  was  interposed  to  this  complaint,  and,  after  due 
consideration,  overruled.  An  answer  was  thereupon  filed, 
and  a  trial  had,  resulting  in  a  decree  that  the  roadbed  be 
assessed  at  the  rate  of  $4, 500  per  mile,  and  the  congressional 
and  indemnity  lands  at  an  average  of  ^o  cents  per  acre,  from 
which  the  defendants  appeal. 

E.  B.  Watson  and  C.  B.  Watson,  for  appellants. 
W.  D.  Fenton,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts).  The  ques- 
tion of  primary  importance  relates  to  the  jurisdiction  of 
a  court  of  equity  to  entertain  the  suit,  and  in  this  con- 
nection it  is  insisted  that,  if  such  jurisdiction .  be  held 
to  exist,  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit.  The  defendants  having  answered  over, 
all  intendments  must  be  indulged  in  favor  of  the  sufficiency  of 
the  complaint,  and  the  question  now  is,  will  it  support  a 
decree.?  When  tested  by  demurrer,  the  rule  is,  as  counsel  sug- 
gest, that  the  allegations  are  to  be  construed  most  strongly 
against  the  pleader;  but  this  condition  is  waived  by  pleading 
over,  and  the  question  becomes  one  against  all  reasonable 
intendments.  Olds  v.  Cary,  13  Or.  362,  10  Pac.  786.  It  is 
urged  that  fraud  is  not  in   itself  a  ground  for  eouitable  juris- 
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diction,  and  that  such  jurisdiction  will  not  be  entertained  ex- 
cept when  fonnded  npon  one  or  more  of  three  snbstantive 
canses,  namely,  multiplicity  of  snits,  cloud  npon  title  to  real 
property,  or  irreparable   injury.     Originally,  the  iurisdiction 
of  courts  of  equity  extended  to  all  matters  of  fraud,  while 
courts  of  law  possessed  but   little,  if  any ;  and  the  present 
jurisdiction  of  the  latter  courts  is  the  result  of  a  g^radual  ex- 
tension of  their  powers.     The   Eng^lish  doctrine  seems    to 
be    that    eauitable    jurisdiction    still  exists    in    every    case 
of  fraud,   and  the   only  pertinent  question  arising:  in  anv 
driven  case  is  whether  it  should  be  exercised.     2  Pom.   Eq. 
Jur.   (2d  Ed.)   §  912;    Slim  V.    Croucher,    i  De  Gex,    F.   Sc 
J.   518.     By  reason  of  statutory  provisions  limiting  the  iuris- 
diction,   the    constitutional  guaranties  of  trial  by  jury,  and 
the  interpretation    of    the    courts,    the   doctrine    has    been 
very  materially  encroached  upon  and  modified  in  this  country, 
and  it  has  become  settled  that    the  exclusive  jurisdiction 
to  grant  purely  equitable  remedies  in   matters  of  fraud  will 
not  be  exercised,  and  the  concurrent   iurisdiction  to  grant 
pecuniary  recoveries  does  not  exist,    in  any  case  where  the 
legal  remedy  is  adequate,    certain,  and  complete.     2  Pom. 
Eq.  Jur.  (2d  Ed. )  §  914.     Fraud,  with  us,  however,  as  in  Eng- 
land, is  still  a  substantive  ground  of  equitable  jurisdiction, 
but  the  extent  to  which  the  jurisdiction  exists  or  will  be  exer- 
cised has  been  much  limited  and  circumscribed.     '' Courts  of 
equity,"  says  Christian,  J.,  in  Wampler  v.  Wampler,  30  Grat. 
454*  459»  ^'have  an  original,  independent,  and  inherent  juris- 
diction   to    relieve  against  every  species  of  fraud.     Every 
transfer  or  conveyance  of  property,  by  what  means  soever  it 
be  done,  is  in  equity  vitiated  by  fraud.     Deeds,  obligations, 
contracts,  awards,  judgments,  or  decrees  may  be  instruments 
to    which  parties  may  resort  to  cover  fraud,  and  through 
which  they  may  obtain  the  most  unrighteous  advantages, 
but  none  of  such  devices  or  instruments  will  be  permitted 
by  a  court  of  equity  to  obstruct   the  requisition  of  justice. 
If  a  case  of  fraud    be    established,    a    court  of  equity  will 
set    aside    all  transactions  founded    upon    it,    by    whatever 
machinery    they    may    have    been    effected,    and    notwith- 
standing   any    contrivance    by    which    it    mav    have    been 
attempted  to  protect  them.     These  principles  have  now  be- 
come axioms  of  equity  jurisprudence.**     To  the  same  purpose 
is  Dedererv.  Voorhies,  81  N.  Y.  1153,  a  suit  to  vacate  a  fraudu- 
lent assessment  upon  lands  of  the  plaintiff  for  the  construc- 
tion of  a  road,   wherein   it  was  said:     "Fraud  vitiates  all 
contracts  and  fraudulent  proceedings ;  and  equity,  as  a  general 
rule,  will  relieve  against  all  deeds,  writings,  and  assurances; 
also  against  iudgments  and  decrees  which  have  been  obtained 
by  fraud  and  imposition.*'     The  allegations  of  the  complaint 
exhibit  a  case  appropriate  for  the  application  of  a  purely 
equitable  remedy;  that  is,  for  setting  aside  and  annulling  an 
order  or  iudgment  arbitrarily  and   fraudulently  entered  as  it 
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respects  the  plaintiffs.  Hence  the  case  is  within  the  exclusive 
jurisdiction  of  a  court  of  equity.  The  pertinent  and  impor- 
tant inquiry,  therefore,  is  whether  equity  will  entertain  and 
apply  the  remedy  invoked,  not  whether  the  jurisdiction  ex- 
ists in  view  of  the  remedies  which  the  law  affords. 

It  is  a  rule  of  equity  jurisprudence  that  a  suit  will"  not  be 
entertained  to  enjoin  the  collection  of  a  tax  upon  the  sole 
ground  that  it  is  excessive  or  illegal.  So  it  is  that  courts  of 
equity  will  not  use  the  injunctive  process  to  restrain  revenue 
officers  in  the  collection  of  taxes  simply  because  the  prop- 
ertj'  of  a  citizen  may  have  been  irregularly  or  illegally  assessed, 
unless  it  be  to  protect  his  rights  where  he  is  afforded  no 
adequate  remedy  by  due  process  of  law.  Dows  v.  City  of 
Chicago,  1 1  Wall.  io8,  20  L.  Ed.  65.  But  there  exists  another 
rule,  equally  well  authenticated,  that,  where  officers  with 
whom  is  Ipdged  the  duty  of  making  and  equalizing  assess- 
ments act  fraudulently  or  capriciously  in  the  discharge  of  that 
duty,  with  the  purpose  of  casting  a  public  burden  unequally 
upon  certain  property  owners,  or  class  of  such  owners,  con- 
trary to  the  SDirit  and  purpose  of  the  law,  equity  will  inter- 
pose to  prevent  the  consummation  of  the  fraud,  and  to  that 
end  will  enjoin  the  collection  of  a  tax  based  upon  such  fraud- 
ulent assessment,  to  the  extent,  at  least,  that  it  may  appear 
unequal  and  unjust.  Clock  Co.  v.  Kochersperger,  175  111. 
383,  51  N.  E.  629;  Lefferts  v.  Board,  21  Wis.  *688;  Hersey  v. 
Board,  37  Wis.  75;  Brauns  v.  City  of  Green  Bay,  55  Wis.  113, 
12  N.  W.  463;  Merrill  V.  Humphrey,  24  Mich.  170;  Peninsula 
Iron  &  Lumber  Co.  v.  Crystal  Falls  Tp.,  60  Mich.  510.  27 
N.  W.  666;  Walsh  v.  King,  74  Mich.  350,  41  N.  W.  1080; 
Auditor  General  V.  Jenkinson,  90  Mich.  i>23,  i;i  N.  W.  643; 
Pioneer  Iron  Co.  v.  City  of  Negaunee,  1 16  Mich.  430,  74 
N.  W.  700;  Investment  Co.  v.  Parrish,  11  Sawy.  92,  24  Fed. 
197;  Hazzard  v.  O'Bannon  (C.  C.)  ^6  Fed.  854;  Los  Angeles 
Co.  V.  Ballerino,  99  Cal.  593,  32  Pac.  s8i.  34  Pac.  329; 
Cable  Co.  v.  Dalton,  119  Cal.  604,  51  Pac.  1072;  Johnson  v. 
Holland,  17  Tex.  Civ.  Adp.  210,  43  S.  W.  71;  Andrews  v. 
King  Co.,  I  Wash.  St.  46.  23  Pac.  409;  Taylor  v.  Railroad  Co., 
31  C.  C.  A.  537,  88  Fed.  350.  In  Clock  Co.  v.  Kochersperger, 
supra,  it  is  said  that:  "While  it  is  not  the  duty  of  courts,  nor 
within  the  power  of  equity,  to  supervise  the  honest  judgments 
of  statutory  officers  as  to  valuations,  equity  will  interfere  if  the 
valuations  are  fixed  from  improper  motives  and  in  disregard 
of  duty.**  So,  in  Walsh  v.  King,  supra:  ** Fraud  is  ever  open 
to  remedy  in  a  court  of  equity,  and  there  can  exist  no  good 
reason  why  relief  against  fraud  in  taxation,  which  in  the  end 
deprives  a  man  of  his  property  without  due  process  of  law, 
cannot  be  granted  as  well  as  against  any  other  fraud.  **  Again, 
Mr.  Justice  Cooley  says,  in  Merrill  v.  Humphrey,  supra:  **It 
may  be  questionable,  perhaps,  whether  these  last  cases  [refer- 
ring to  cases  cited]  have  not  gone  too  far ;  but  the  ruling  that 
fraudulent  taxation  should  be  restrained  wherever  the  case  is 
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such  that  the  motive  can  be  legally  inquired  into — as  it  always 
may  be  in  the  case  of  the  subordinate  agencies — is,   in   our 
opinion,  very  clearly  sound  and  wholesome. '  *     To  the  same 
purpose  is  Brauns  v.  City  of  Green   Bay,   supra,   wherein  the 
court  say:  '4t  hds  often  been  held  that  discriminations  in  the 
valuation  and  assessment  of  property  arising  from  mistake 
of  fact  or  errors  in  computation  or  judgment  on  the  part  of 
assessors  do  not  necessarily  vitiate  a  tax,  but  that  an  inten- 
tional disregard  of  law  in  such  discrimination  does."     And  in 
Andrews  v.  King  Co.,  supra,   the  court  say:    **We  think  the 
uniform  ruling  of  the  higher  courts  has  been  that,  while  equity 
will  not  interfere  to  correct  mere  mistakes  or  inadvertencies, 
or  to  contravene  or  set  aside  the  judgments  of  assessors  or 
boards  of  equalization  in  relation  to  values,  it  will  interfere 
when  the  officers  fraudulently,   capriciously,  or  tyrannically 
refuse  to  exercise  their  judgment  by  adopting  a  rule  or  system 
of  valuation  designed  to  operate  unequally,  and  to  violate  a 
fundamental  principle  of  the  constitution.**     It  is,   perhaps, 
unnecessary  to  cite  and  quote  so  largely  from  adjudicated 
cases,  as  this  court  has  promulgated  the  identical  doctrine  in 
Association  v.  Kelly,  29  Or.  412,  45  Pac.  901 ;  and  we  should 
not  have  done  so  but  for  the  contention  that  what  was  there 
said  was  unnecessary  to  the  decision,  and  therefore  not  con- 
trolling as  a  precedent.     In  McDonald  v.    City  of  Escanaba. 
62  Mich.  51;  5,  29  N.  W.  93,  fraud  was  not  an  element  in  the 
controversy.     True,  the  learned  chief  justice  who  rendered 
the  opinion  used  language  which  would  seem  to  indicate  that 
there  was  no  remedy,  even  in  the  case  of  fraud,   except  crim- 
inallv  or  by  civil  process  against  the  officers;  but   it  must  be 
considered  in  the  light  of  the  case  before  the  court,  which 
related  to  an  unfair,  but  not  fraudulent,  assessment.     Should 
it  be  otherwise  considered,  the  doctrine  is  in  hopeless  conflict 
with  several  decisions  of  the  same  tribunal,  announced  some 
before  and  others  subsequent  to  the  rendition  of  the  decision 
in  that  case.     See    Michigan  authorities    above  cited.     It 
must  be  conceded  that  assessors,    in   fixing  valuations  and 
making  assessments,   and   boards  of  equalization  sitting  in 
review  of  their  work,  act  in  a  judicial  capacity,  or  in  the  exer- 
cise of  a  judicial  function:  and  when  the  roll  is  made  up  it 
stands  in  the  nature  of  a  judgment.     Steel  v.    Fell,    29  Or. 
272,  45  Pac.  794;  Kirkwood   v.  Washington   Co.,  32   Or.  568, 
52  Pac.  568.     Hence  their  findings  and  judgments  are  not  sub- 
ject to  review  or  revision  except  in  the   manner  pointed  out 
by  law,  nor  can  they  be  disturbed  or  annulled   except  when 
they  proceed  arbitrarily  and  in  willful  disregard  of  the   law 
intended  for  their  guidance  and  control,  with  the  evident  pur- 
pose of  imposing  unequal  burdens  upon   certain  of   the  tax- 
payers.    In  the  latter  case,   their    acts    being    designedly 
oppressive  and  fraudulent,    equity  will  interpose  to  prevent 
the  consummation  of  such  purpose,  as  there  exists  no  adequate, 
certain,  and  complete  remed}'  at   law.     The  writ  of  review 
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provided  for  by  statute  does  not  authorize  enquiry  into  the 
question  of  fraud,  which  is  ordinarily  one  of  fact ;  and  relief  by 
action  presupposes  a  submission  to  a  fraudulent  and  oppressive 
act  by  payment  of  a  void  tax  before  it  can  be  invoked.  In 
any  event,  there  exists  no  remedy  at  law  as  practical  and 
efficient  to  the  ends  of  justice  and  for  the  prompt  administra- 
tion thereof  as  that  which  equity  affords.  It  not  only  stays 
the  consummation  of  the  fraud,  but  by  its  timely  interposition 
an  adequate  adjudication  of  the  matter  in  controversy  is 
thereby  secured. 

Measured  by  this  understanding  of  the  law,  the  complaint 
must  be  held  sufficient.  It  charges  that  the  assessor,  intend- 
ing: to  defraud,  oppress,  and  discriminate  against  the  plain- 
tiffs in  the  assessment  of  their  property,  and  in  disregard  of 
the  laws  of  the  state  in  that  behalf,  undertook  to  and  did 
actually  assess  the  property  of  the  plaintiffs  arbitrarily,  at  an 
unequal  and  disproportionate  rate,  setting  out  the  matter 
with  sufficient  detail  and  particularity  to  make  it  apparent  in 
what  particulars  the  fraud  consists.  Further,  as  it  concerns 
the  board  of  equalization,  it  charges  that  the  county  judge 
had  full  notice  and  knowledge  of  the  manner  in  which  the 
assessment  was  made,  and,  well  knowing  that  the  same  was 
fraudulent  and  oppressive  as  to  the  plaintiffs,  and  arbitrarily 
and  illegally  made,  conspired  and  confederated  with  the 
assessor  to  perpetuate  such  assessment,  and  that  thev 
tc^ether  refused  to  award  plaintiffs  any  relief,  and,  intending 
arbitrarily  to  wrong  and  defraud  plaintiffs,  permitted  said 
illegal  and  fraudulent  assessment  to  stand.  So  that,  taken  as 
a  whole,  the  complaint  states  a  good  cause  of  suit  against 
these  officers  and  the  county,  such  as  entitles  the  plaintiffs  to 
relief  by  injunction  to  restrain  the  further  perpetuation  of 
the  alleged  fraud.  Criticism  is  made  upon  the  fact  that  it  is 
not  alleged  that  Klippel,  the  third  member  of  the  board  of 
equalization,  acted  fraudulently;  but  this  is  not  deemed 
material,  as  the  complaint  shows  that  a  majority  of  the  board 
were  pursuing  a  fraudulent  purpose,  and  the  act  of  the 
majority  is  the  act  of  the  board  as  a  body.  From  the  view  we 
take  of  the  case,  it  is  unnecessary  to  determine  whether  the 
complaint  states  a  cause  of  suit  under  either  of  the  other 
recognized  heads  of  equitable  jurisdiction. 

We  come  now  to  the  manner  of  assessing  the  plaintiffs* 
property.  Except  as  it  pertains  to  the  assessment  of  the 
rolling  stock,  the  property  of  railroads,  both  real  and  personal, 
is  assessed  in  like  manner  as  that  of  individuals  or  other  cor- 
porations. The  statute  has  provided  that  the  terms  **real 
property*' and  ** land"  shall,  for  the  purpose  of  assessment 
and  taxation,  be  held  to  include  not  only  the  land  itself, 
whether  laid  out  in  town  lots  or  otherwise,  with  all  things 
contained  therein,  but  also  all  buildings,  structures,  improve- 
ments, trees,  and  other  fixtures  of  whatever  kind  thereon,  and 
all  rights  and  privileges  belonging  or  in  any  wise  appertain- 
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ing  thereto ;  and  all  land  shall  be  assessed  and  taxed  in    the 
county  in  which  the  same  shall  lie.     Sess.   Laws  1893,  p.  6. 
Counsel  for  the  respective  parties  differ  widely  as  it  concerns 
the  proper  method  of  determining  the  value  of  the  real  prop- 
erty of  the  plaintiffs,  namely,  the  "roadbed,**  as  it  is  termed 
in  the  roll,  the  depots  and   buildings  appertaining  thereto, 
including  the  lands  upon  which  they  are  situated,  and  the  lands 
granted  by  act  of  congress  in  aid  of  construction.     For  per- 
spicuity it  may   be  noted  in  this  connection  that  there  are, 
since  the  repeal  of  the  mortgage  tax  law,   but  two  classes  of 
real  property  known  to  the  law  for  the  purposes  of  taxation, 
viz.  city,  village,  or  town  property,  and  all  other  real  property, 
which  is  to  be  described  by  legal  subdivisions,    or  in   such 
other  manner  as  to  make  the  description  certain.     Railroad 
Co.    V.    Croisan,    22   Or.    393»   400,    30  Pac.    219.     But  this 
classification  does  not  inhibit  the  proper  authorities  from 
subdividing  for  the  purpose  of  arriving  at  a  more  definite  and 
exact    valuation,    providing    the    constitutional    injunction 
against   nonuniformitv   is    not    overreached  by  the  system 
adopted.     Dayton  v.    Board,  33  Or.    131,    50  Pac.  1009.     So 
that  the  assessment  of  the  railroad  property  by  a  subdivided 
classification  was  not  thereby  rendered  void.     There  is  no 
contention  that  the  single  fact  of  classification   has  in  any 
manner  conduced  to  a  want  of  uniformity  in   the  values,  and 
a  consequent  inequality   of  plaintiff's  railroad  as  compared 
with  other  real  property ;  nor  do  we  believe  that  the  fact  that 
one  of  these  subdivided  classifications  is  denominated  ''road- 
bed** is  fatal  to  the  assessment  because  it   is  not  a  sufficient 
description  of  such   property  as  realty.     The  "roadbed,"  or 
railroad,  has  a  definite  location,  and  when  reference  is  made 
to  it  there  is  no  uncertainty  as  to  what  property  is  meant, 
nor  can  there  be  any  doubt   but  that   it  can  be  found  and 
definitely  located  from   the  description.     But,   should  it   be 
considered  that  the  assessment  was  by  an  imperfect  or  in- 
sufficient description,  the  fault  would  constitute  an  irregularity 
only,  and  equity  would  not  in   this  collateral  way  give  relief 
upon  that  account  alone.     The  ''roadbed  and  franchise*'  were 
assessed  as  the  property  of  the  Oregon  &  California  Railroad 
Company,  but  the  term  "franchise**  was  stricken  out  by  the 
board  of  equalization.     There  was,    however,    no  reduction 
made  in  the  valuation  on  that  account,  so  that  the  assessment 
remains  at  $10,000  per  mile  upon  the  "roadbed.  **     Real  estate 
or  "land**  is  required  to  be  assessed  at  its  "true  cash  value,*' 
which  "shall  be   held   and  taken  to   mean  the  amount  such 
property  would  sell  for  at  a  voluntary  sale   made  in  the  ordi- 
nary course  of  business.**     Sess.  Laws  1893,  p.  6.     A  railroad, 
considered  in  a  commercial  sense,  differs  widely  from  other 
property.     Sales  and  transfers  are  so  infrequent  and   unusual, 
except  for  the  purposes  of  reorganization,  that  a  current  value 
cannot  be  said  to  attach  to  it.     And  it  is  not  easy  to  determine 
what  such  property  will  sell  for  at  a  voluntary  sale  in  the  usual 
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course  of  business.  Ordinarily,  property  will  sell  for  what 
it  is  worth  for  the  purpose  for  whicU  it  is  adapted,  and,  in 
the  absence  of  a  market  value,  its  condition  and  uses  must  be 
considered  in  estimating  its  assessable  value.  In  speaking  of 
railroad  property,  Mr.  Justice  Brewer  says:  "When  the 
statute  provides  that  such  property  shall  be  assessed  at  its 
'true  cash  value,'  it  means  to  require  that  it  shall  be  assessed 
at  the  value  it  has,  as  used,  and  by  reason  of  its  use.*'  Rail- 
road Co.  v.  Backus,  154  U.  S.  421,  430,  14  Sup.  Ct.  11 18,  38 
L.  Ed.  1037.  The  subject  has  received  intelligent  discussion 
at  the  hands  of  Mr.  Justice  Cooper  in  Franklin  Co.  v.  Nash- 
ville, C.  &  St.  L.  Rv.,  12  Lea,  521,  539.  He  says:  **The 
roadway  itself  of  a  railroad  depends  for  its  value  upon  the 
traffic  of  the  company,  and  not  merely  upon  the  narrow  strip 
of  land  appropriated  for  the  use  of  the  road,  and  the  bars  and 
cross-ties  thereon.  The  value  of  the  roadway  at  any  given 
time  is  not  the  oris:inal  cost,  nor,  a  fortiori,  its  ultimate  cost 
after  years  of  expenditure  in  repairs  and  improvements.  On 
the  other  hand,  its  value  cannot  be  determined  by  ascertain- 
ing the  value  of  the  land  included  in  the  roadway  assessed  at 
the  market  price  of  adjacent  lands,  and  adding  the  value  of 
the  cross-ties,  rails,  and  spikes.  The  value  of  the  land 
depends  largely  upon  the  use  to  which  it  can  be  put  and  the 
character  of  the  improvements  upon  it.  The  assessable  value 
for  taxation  of  a  railroad  track  can  only  be  determined  by 
looking  to  the  elements  on  which  the  financial  condition  of  the 
company  depends,  its  traffic  as  evidenced  by  the  rolling  stock 
and  sross  earnings  in  connection  with  its  capital  stock.  No 
local  estimate  of  the  fraction  in  one  county  of  a  railroad  track 
running  through  several  counties  can  be  based  upon  sufficient 
data  to  make  it  at  all  reliable,  unless,  indeed,  the  local 
assessors  are  furnished  with  the  means  of  estimating  the 
whole  road. ' '  This  language  has  the  express  approval  of  the 
federal  supreme  court  in  Railroad  Co.  v.  Wright,  151  U.S. 
470,  479,  14  Sup.  Ct  396,  38  L.  Ed.  238,  and  Railroad  Co.  v. 
Backus,  supra.  Another  leading  case  upon  the  subject  is 
State  V.  Illinois  Cent.  R.  Co.,  27  111.  64,  68,  wherein  Mr. 
Justice  Breese,  speaking  of  the  criterion  by  which  railroad 
property  should  be  appraised  for  purposes  of  taxation,  says : 
"The  inquiry  should  be,  what  is  the  property  worth  to  be 
used  for  the  purposes  for  which  it  is  constructed.^  and  not  for 
any  other  purpose  to  which  it  might  be  applied  or  converted, 
or  for  which  it  might  be  used.  In  such  cases,  if  the  property 
is  devoted  to  the  use  for  which  it  was  designed,  and  is  in 
a  condition  to  produce  its  maximum  income,  one  very  im- 
portant element  for  ascertaining  its  present  value  is  discovered, 
and  that  is  its  net  profits.*'  To  the  same  purpose  is  the  fol- 
lowing excerpt  from  People  v.  Hicks,  40  Hun,  1598:  "The 
estimate  of  value  of  any  portion  of  the  road  cannot  be  intelli- 
gently made  without  some  knowledge  or  information  of  it  as 
a  whole,  and  its  business,   earnings,    and  ordinary  expenses. 
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Railroads  are  constructed  with  a  view  mainly  to  revenue  and 
profit  upon  investments,  and  hence  the  productive  capacity 
and  its  earnings  are  matters  for  consideration  in  the  estimate 
of  their  value.     And  the  extent  to  which  actual  net  earnings 
of  a  road  should  govern  or  aid  such  estimate  is  dependent  upon 
circumstances.     No  arbitrary  method  can  be  prescribed  of 
ascertaining  value.     In  some  cases  the  earnings  of  the  road 
may  be  entitled  to  much  more  consideration  than  in  others. 
The  cost  of  the  road  is  also  usually  to  be  taken  into  account, 
and  the  value  depends  upon  relations  present  and  in  reason- 
able contemplation,    because  the  value  of  property  may  con- 
siderably be  dependent  upon  defined  unappropriated  means 
and  facilities  for  increased  business  connections  and  relations 
and  the  importance  of  the  consequences  to  follow.     *    *    * 
And  the  average  net  earnings  of  the  entire  line  of  a  railroad 
for  a  number  of  consecutive  years  may  properly  be  shown  to 
aid  the  estimation  of  the  value  of  the  several  portions  of  it." 
Again,    Mr.   Justice    Andrews  says,    in   People  v.    Commis- 
sioners of  Texas,    etc.,    104  N.  Y.  240,    246,    10  N.    E.   440: 
**The  rental  value  of  real  estate  is  frequently  resorted  to  as  a 
guide  in  fixin&r  its  aggregate  value.     In  many  cases  it  is  a  rea- 
sonable assumption  that  real  property  is  worth  a  capital  sum 
equal  to  that  represented  by  the  capitalization  of  its  ordinary 
net  rental.     So,   also,    the  property  of  a  railroad  corpora- 
tion may  be  worth  a  sum  capitalized  on  the  basis  of  its  average 
income  and  earning  capacity.     But,     since  the   income   is 
derived  from  the  use  of  its  real  and  personal  property  and 
also  of  its  franchise,    it  is  manifestly  quite   impossible  to 
ascertain,  from  proof  of  the  income  alone,  the  value  of  either 
element  enterine  into  the  average  value  of  the  corporate  prop- 
erty."    So  it  is  said  in  State  v.  Central  Pac.   R.  Co.,  10  Nev. 
47.  74,  Mr.  Justice  Beatty  speaking  for  the  court:   **To  deter- 
mine the  value  of  a  railroad,  then,  the  very  first  inquiry  is  as 
to  its  actual  cost.     That,  prima  facie,  is  its  value.     But  if  it 
appears  that  the  actual  cost  was  in  excess  of  the  necessary 
cost,  the  necessary  cost  is  the   proper  standard.     If  it  further 
appears  that  the  net  income  of  the  road  does  not  amount  to  cur- 
rent rates  of  interest  on  its  necessary  cost,  and  is  not  likely  to 
do  so,  or  if  the  business  of  the  road   is  likely  to  be  destroyed 
or  impaired  by  competition  or  other  cause,  or,  in  short,  if  the 
utility  of  the  road  is  not  equal  to   its  cost,   then  its  value  is 
less  than  its  cost,  and  must  be  determined  by  reference  to  its 
utility  alone."     This  case  has  been  reaffirmed  by  the  same 
court  in  State  v.  Virginia  &  T.  R.   Co.,  23  Nev.  283,  46  Pac 
723.     So,  too.  the  value  of  stocks  and  bonds  may  furnish  an 
element  by  which  to  determine  the  worth  of  such  property. 
The  conditions  which  may  unite  to  influence  the  market  must 
be  borne  in  mind,  as  they  may  be  unnatural,  and  out  of  the 
usual  course :  but  the  criterion  is  one  that  may  be  legitimately 
resorted  to  in  determining  the  value  of  the  property  which 
they  represent.     State  Railroad   Tax  Cases,  92  U.  S.  57s,  2^ 
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L.  Ed.  669;  Railroad  &  Telephone  Cos.  v.  Board  of  Equalizers 
(C.  C.)  85  Fed.  302;  Cottingr  v.  Stock- Yards  Co.  (C.  C.)  82 
Fed.  850.  In  determininR:,  therefore,  the  value  of  a  railroad 
which  may  be  said  to  have  no  current  value,  several  elements 
must  be  taken  into  consideration,  namely,  the  cost  of  con- 
struction, the  cost  of  replacement,  its  connections  with  roads 
and  advantages  in  a  commercial  way  for  commanding  the 
carrying  trade,  its  rental  value,  its  net  earnings,  and  the  mar- 
ket value  of  its  stocks  and  bonds.  These  elements  are  rel- 
ative, and  the  peculiar  facts  of  each  particular  case  as  it  arises 
should  determine  which  shall  preponderate  in  importance. 
The  attending  circumstances  and  conditions  usually  suggest 
the  safer  guide,  and  by  giving  strict  attention  thereto  the  true 
cash  value  of  the  property  involved  may  be  approximately 
determined.  See  Louisville  &  N.  R.  Co.  v.  State,  8  Heisk. 
663,  796;  People  V.  Fredericks,  48  Barb.  173;  People  v.  Pond, 
13  Abb.  N.  C.  i;  Trustees  v.  Guenther  (C.  C.)  19  Fed.  395; 
City  of  Dubuque  v.  Chicago,  D.  &  M.  R.  Co.,  47  Iowa,  196; 
Louisville  &  N.  A.  R.  Co.  v.  State,  25  Ind.  177. 

Having  ascertained  the  law  governing  in  the  premises,  we 
now  turn  to  a  discussion  of  the  facts  as  disclosed  by  the  record. 
There  is  such  a  great  mass  of  testimony,  including  the  exhibits, 
that  it  is  utterly  impossible  to  notice  it  in  detail,  and  we  can- 
not do  more  than  state  our  deductions,  with  but  brief  refer- 
ence to  the  evidence  in  their  support.  George  A.  Jackson  was 
elected  assessor  of  Jackson  county  in  June,  1894,  for  a  term 
of  two  years.  In  1891;  he  assessed  the  property  of  the  Oregon 
&  California  Railroad  Company  as  follows:  65. 28 miles  road- 
bed, at  $10,000  per  mile,  $652,800;  65.28  miles  rolling  stock, 
at  $700  per  mile,  $45,696;  360,048.08  acres  congressional  land, 
$272,539.17;  80,849.99  acres  indemnity  land,  $130,061. «;3; 
12,504.05  acres  contract  land,  $40,010.20;  depots,  depot 
grounds,  etc.,  $23,565.  This  was  reduced  by  the  county  and 
state  boards  of  equalization  as  follows :  Congressional  land  to 
$258,912,  indemnity  land  to  $57,606,  contract  land  to  $38,010, 
depots,  dep>ot  grounds,  etc.,  to  $21,293,  roadbed  and  rolling 
stock  to  $333*267.  While  engaged  in  the  work  of  assessing,  he 
had  a  correspondence  with  several  of  the  assessors  of  other 
counties  along  the  line  of  the  road  relative  to  the  proper  rate 
at  which  the  company's  roadbed  and  rolling  stock  should  be 
assessed.  The  figures  thus  obtained  by  him  ranged,  for  assess^ 
ment  upon  the  roadbed,  from  $3,500  to  $6,000  per  mile. 
Assessor  Burton,  of  Lane  county,  wrote  to  him  in  April  as 
follows:  ^^I  wish  to  ascertain  the  assessed  valuation  per  mile 
of  the  O.  &  C.  R.  R.  roadbed  in  your  county.  I  think  it 
was  $3, 500  per  mile  in  this  county  last  year.  I  think  that  is 
entirely  too  low.  and  ought  to  be  raised.  In  California  they 
are  assessed  at  $17,000  per  mile.  I  favor  $6,000  per  mile,  or 
about  one-third  the  California  assessment,  for  this  year;  but 
it  ought  to  be  uniform. ' '  And  he  replied  on  April  22d :  *  *  Yours 
of  the  17th  inst.  just  at  hand  in  regard  to  the  assessment  of 
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the  O.  &  C.  R.  R.  roadbed.  It  was  assessed  last  year  in  this 
county  at  $4, 500  per  mile.  The  roadbed  has  always  been 
assessed  too  low  throughout  the  state.  I  am  in  favor  of 
putting:  it  at  $10,000  per  mile,  if  the  assessors  in  counties 
through  which  the  road  passes  would  stand  with  me  for 
that  amount.  I  do  not  think  it  should  be  put  any  lower  than 
what  you  suggest  in  your  letter, — $5,000  per  mile.  I  think  it 
is  best  to  correspond  with  our  brother  assessors  in  the  coun- 
ties through  which  the  road  passes,  and  fix  some  uniform  rate. 
I  do  not  think  it  should  be  put  at  less  than  $6,000  per  mile.  I 
am  willing  to  stand  for  $10,000  per  mile  if  the  rest  of  my  brother 
assessors  will  agree  to  that  amount. ' '  Jackson  flatly  told  the 
railroad  people  that  he  intended  to  assess  the  roadbed  at  $10,000 
per  mile.  He  became  a  candidate  for  clerk  at  the  next  gen- 
eral election,  and  was  successful.  The  matter  of  his  assess- 
ment of  the  railroad  property  was  much  discussed  during  the 
canvass.  Indeed,  his  position  in  the  premises  was  urged  by 
him,  and  by  others  with  his  explicit  assent  and  approval,  as 
a  salient  reason  why  he  should  be  elected  county  clerk,  and 
thereby  become  a  member  of  the  board  of  equalization,  and, 
as  such,  be  able  to  maintain  the  assessment  as  he  had  made 
it  in  the  year  previous.  A  newspaper  published  in  the 
county,  which  was  a  warm  supporter  of  Mr.  Jackson,  had  this 
to  say  of  his  candidacy  and  the  issue  involved:  **In  order  to 
meet  the  issue  square,  so  as  to  let  the  railroad  company  carry 
out  its  programme  before  the  people  of  Jackson  county,  the 
People's  Party  convention  preserved  the  issue  by  indorsing 
Mr.  Jackson's  assessment,  and  nominating  him  for  an 
important  place  on  the  county  board  of  equalization, — the 
position  of  county  clerk.  The  die  is  cast  and  the  issue  is 
made.  Let  the  war  begin.*'  In  order  to  become  Qualified 
for  entering  upon  the  discharge  of  his  duties  as  clerk,  he 
resigned  as  assessor  shortly  before  taking  the  oath  of  office. 
In  the  meanwhile,  however, — that  is  to  say,  between  the  time 
of  his  election  and  the  time  fixed  by  law  for  qualifying  and 
entering  upon  the  discharge  of  his  duties  as  clerk,  a  period 
of  one  month, — he  listed  with  much  pains  and  detail  all  the 
property  of  the  Oregon  &  California  Railroad  Company 
upon  the  assessment  roll,  fixed  and  extended  the  valuations, 
and  fully  completed  the  assessment  thereof;  but  he  neither 
assessed  nor  placed  upon  the  roll  the  property  of  any  other 
corporation  or  person.  When  he  had  completed  the  assessment 
in  the  manner  indicated,  he  attached  the  following  certificate, 
omitting  the  venue  and  signature:  **I,  George  A.  Jackson, 
assessor  of  Jackson  county,  Oregon,  do  hereby  certify  that 
the  foregoing  is  a  correct  assessment  of  all  the  property  owned 
by  the  O.  &  C.  R.  R.  Co.  in  Jackson  county,  Oreeron,  this 
27th  day  of  June,  A.  D.  1896."  The  assessment  roll  was 
subsequently  completed  bv  Henry  Klippel,  who  was  appointed 
to  succeed  Jackson ;  but  no  change  was  made  in  the  assess- 
ment of  the  railroad  company's  property  made  by  Jackson, 
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which  was  as  follows:  65.28  miles  roadbed  and  franchise,  at 
$10,000  per  mile,  $652,800;  65.28  miles  rolling  stock,  at  $635 
per  mile,  $41,452;  depotsand  depot  grounds,$25, 770;  371,044.12 
acres  conerressional  land,  $348,661;  97,794.56  acres  indemnity 
land,  $172,248;  12,504.05  acres  contract  land,  $39,019;  800 
cords  of  wood,  $2. 50  per  cord,  $2,000, — total  valuation,  $1,281,- 
950.  It  will  be  observed  that  he  assessed  the  roadbed  the  same 
as  in  1895,  but  the  congressional  and  indemnity  lands  at  a 
materially  larger  figure.  When  the  board  of  equalization  met, 
notice  was  served  upon  the  company,  citing  it  to  appear  and 
show  cause  why  its  assessment  as  returned  by  the  assessor 
should  not  be  raised.  In  obedience  thereto  the  company 
appeared  by  its  attorney  and  other  authorized  agents,  and 
petitioned  the  board  to  reduce  the  assessment,  especially  that 
made  upon  its  roadbed,  rolling  stock,  and  congressional  and 
indemnity  lands,  for  the  reason  that  all  of  such  property  had 
been  excessively  valued  and  assessed.  After  hearing  the  state- 
ments and  arguments  of  these  representatives,  the  board  took 
the  matter  under  advisement,  and  on  the  loth  of  October, 
1896,  made  and  entered  the  following  order  (omitting  prelim- 
inary and  other  matters  not  pertinent):  **This  board,  having 
carefully  examined  into  the  matter  of  the  assessment  of  all  the 
property  of  said  railroad  company  as  returned  by  the  assessor  of 
Jackson  county,  finds  that  the  average  assessment  for  the  year 
1896  of  all  the  nontillable  or  unimproved  lands  owned  by  said 
company  in  Jackson  county  is  one  dollar  sixteen  and  one-half 
cents  per  acre,  and  the  average  assessment  per  acre  of  all  the 
nontillable  or  unimproved  lands  of  other  taxpayers  of  said 
county  for  year  1896  as  returned  by  the  assessor  of  said  county 
is  two  dollars  twenty-three  and  one-third  cents,  which  is  one 
dollar  six  and  five-sixths  cents  per  acre  higher  than  the  same 
class  of  lands  owned  by  said  railroad  company  are  assessed 
for  said  year;  and  the  board,  being  fully  advised  in  the 
premises,  finds  that  the  assessment  of  said  railroad  company's 
lands  is  neither  unreasonable  nor  unjust.  And  this  board,  on 
careful  examination  and  investigation,  finds  that  in  former 
years  the  railroad  bed  of  said  company  was  assessed  in  the 
state  of  Oregon  at  an  average  of  about  four  thousand  dollars 
per  mile,  while  the  extension  of  the  same  railroad  line  in  the 
state  of  California  was  on  the  average  over  seventeen  thousand 
dollars  per  mile.  And  this  board,  after  full  and  careful  ex- 
amination and  investigation,  being  now  at  this  time  fully 
advised  in  the  premises,  refuses  to  reduce  the  assessment  of 
the  railroad  bed  of  said  company  below  the  sum  of  ten  thou- 
sand dollars  per  mile  as  returned  by  the  assessor  of  this  county 
for  the  year  1896.  And  this  board  further  refuses  to  reduce 
the  assessment  on  any  of  the  lands  of  said  railroad  company 
as  returned  by  the  assessor  of  this  county  for  the  vear  1896, 
*  *  *  and  this  board  orders  that  the  word  'franchise,* 
wherever  it  appears  in  the  assessment  of  the  property  of  said 
railroad  company  for  the  year  1896,  be,  and  the  same  hereby 
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is,  stricken  out  of  said  assessment."  Mr.  Jackson,  explaining: 
his  said  assessment,  says  in  his  affidavit  iiled  with  a  motion 
to  vacate  the  preliminary  injunction  and  made  a  part  of  the 
testimony  in  this  case :  ''In  making  such  assessment  of  said 
roadbed  and  placing  a  valuation  thereon,  I  took  into  considera- 
tion the  fact  that  said  company  had  borrowed  $30,000  per 
mile  on  all  its  lines  of  roadbed  through  Jackson  county  and 
state  of  Oreeon,  the  cost  of  its  right  of  way  and  clearing  and 
grading  the  same,  the  cost  of  ties,  rails,  culverts,  and  bridges ; 
and  I  also  took  into  consideration  that  since  the  same  was 
bonded  or  mortgaged  for  $30,000  per  mile  said  company  has 
made  expensive  improvements  thereon  in  the  wav  of  new 
steel  rails  and  extensive  iills  in  the  place  of  the  old  trestles  on 
the  line  of  its  said  road  in  Jackson  county.  I  also  took  into 
consideration  in  iixing  said  value  on  said  roadbed  that  the 
same  line  of  road  through  Siskiyou  county,  California,  was 
assessed  at  $17,408.00  per  mile,  and  the  tax  at  such  valuation 
was  being  paid  by  the  railroad  company."  When  questioned 
as  to  whether  the  board  took  into  consideration  the  earning 
power  of  the  railroad,  he  replied,  in  effect,  that  the  matter 
was  talked  about  when  the  petition  for  reduction  of  the  assess- 
ment was  presented,  but  that  the  board  did  not  consider  it  at 
all  as  ail  element  or  basis  of  assessment,  and  that  they  did 
not  regard  the  income  as  a  proper  rule  for  valuation  of  such 
property.  He  further  testified  that  Mr.  Koehler  admitted  the 
road  would  cost  $20,000  per  mile  to  rebuild  it,  and  that  he 
made  the  assessment  at  one-half  this  figure.  Judge  Crowell, 
who  served  on  the  board  of  equalization  with  Jackson,  and 
with  whom  it  is  charged  in  the  complaint  he  confederated  to 
arbitrarily  maintain  the  assessment  as  made,  was  elected 
county  judge  at  the  same  time  Jackson  was  elected  clerk, 
though  upon  a  different  party  ticket,  and  he  must  have  known 
of  the  issue  upon  which  Jackson  made  his  canvass.  His 
specific  reasons  for  maintaining  the  assessment  are  also  con- 
tained in  an  affidavit,  which  is  made  a  part  of  his  testimony, 
and  are  as  follows:  ''I  had  the  same  general  information  that 
every  intelligent  and  reading  citizen  has  as  to  the  cost  of  rail- 
roads in  general,  and,  in  addition  thereto,  the  plaintiffs,  by 
their  agent  and  officer,  Mr.  Koehler,  admitted  to  and  before 
said  board  that  said  roadbed  and  line  was  bonded  at  $30,000 
per  mile,  that  it  cost  that  sum  or  more  per  mile  to  build  it, 
and  that  some  parts  of  said  road  cost  as  much  as  $100,000 
per  mile  to  construct ;  that  the  continuation  of  said  line  of 
railroad  south  of  Jackson  county  in  the  state  of  California  was 
admitted  by  said  Koehler  to  be  assessed  at  about  $13,000  per 
mile  for  taxation ;  that  the  said  facts  and  admissions  before 
said  board,  and  with  no  evidence  of  any  kind  to  the  contrary 
before  it,  and  said  officers  and  attorney  having  neither  pro- 
duced nor  offered  to  produce  any  evidence  or  witnesses  to 
show  that  said  assessment  was  excessive  or  beyond  the  cash 
value  of  its  said  property,  or  that  it  was  assessed   higher  than 
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other  property  in  said  county  in  proportion  to  cash  value ; 
and  from  the  further  fact  that  said  board,  from  a  careful  and 
full  examination  made  by  it,  at  that  time,  of  the  assessment 
roll,  believed  that  the  lands  of  said  railroad  company  were 
appraised  by  said  assessor  Jackson  at  nearly  50  per  cent,  less 
than  other  nontillable  or  wild  lands,  not  owned  by  it,  were 
assessed, — that  from  all  said  facts,  evidence,  and  admissions 
aforesaid,  and  not  from  prejudice  or  fraud,  this  affiant,  as  a 
member  of  said  board,  and  said  board  as  a  unit,  refused  to 
reduce  the  assessment  of  the  roadbed,  lands,  and  other 
property  of  said  railroad  company.'*  Elsewhere  in  his  testi- 
mony Judee  Crowell  states  that  the  board  took  into  considera- 
tion other  elements  of  value  beyond  what  is  mentioned  in  his 
affidavit.  He  says,  also,  that  he  wrote  the  journal  entry  show- 
ing the  final  adjudication  of  the  equalization  of  the  railroad 
company's  property. 

It  will  be  noted  from  this  brief  reference  to  the  testimony  that 
the  central  and  controlling  idea  which  prompted  and  finally 
induced  these  functionaries  to  assess  the  roadbed  at  $10,000 
per  mile,  and  maintain  the  same  at  that  figure,  was  that  the 
California  &  Orecron  railroad,  which  passes  through  Siskiyou 
county,  Cal.,  adjoining  the  state  of  Oregon  on  the  south,  was 
assessed  at  over  $17,000  per  mile.  To  show  that  the  basis 
thus  assumed  is  an  erroneous  one,  the  law  and  manner  of 
assessment  in  California  need  only  be  stated  and  defined.  The 
law  requires  the  franchise,  railway,  roadbed,  rails,  and  rolling 
stock  of  all  railroads  operated  in  more  than  one  county  in  the 
state  to  be  assessed  by  the  state  board  of  equalization.  Cal. 
Pol.  Code,  §  3661;.  J.  S.  Swan,  a  member  of  the  said  state 
board,  testifies  that  the  Oregon  &  California  Railroad  is  owned 
by  the  Central  Pacific  and  operated  by  the  Southern  Pacific 
Company,  and,  employing  his  language,  he  continues:  ''Each 
member  of  the  state  board  held,  and  very  correctly  so,  that, 
the  nearer  the  center  of  population  this  railroad  was  located, 
the  more  valuable  it  was ;  as,  for  instance,  to  illustrate,  say, 
in  San  Francisco,  the  value  would  be  $100,000  per  mile, 
outside  of  Oakland,  in  Alameda  county,  say  $30,000  per  mile, 
and  so  on,  decreasing  in  value  in  proportion  to  the  distance 
said  road  might  be  from  the  center  of  population.  Then 
adding  up  the  value  of  the  road  in  each  county  would  give  an 
approximate  value  of  the  roadway,  roadbed,  rails,  and  rolling 
stock,  being  the  constituents  that  go  to  make  up  the  value 
of  the  plant.  To  this  would  be  added  the  value  of  the  state 
franchise,  which  is  often  considered  of  great  value,  inasmuch 
as  it  is  held  that  the  said  franchise  gives  life  to  the  first  four 
constituent  parts  before  named.  *  *  *  xhe  railroad  in 
question,  running  between  San  Francisco  and  the  northerly 
boundary  of  California,  receives  its  greatest  value  from  the 
portions  thereof  lying  within  the  populous  counties  and  cities 
of  the  state,  such  as  San  Francisco,  Alameda,  San  Joaquin, 
and  Sacramento.     Under  the  pro  rata  distribution  of  the  whole 
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value  of  the  iive  elements  before  named,  constituting  a  rail- 
road as  required  by  the  constitution  and  statutes  of  California, 
remote  counties,  such  as  Shasta  and  Siskiyou  counties,  receive 
the  benefit  of  the  greater  value  of  the  railroad  in  San  Fran- 
cisco, Alameda,  San  Joaquin,  and  Sacramento  counties. 
*  *  *  The  average  value  per  mile  of  the  Central  Pacific 
Railroad  in  the  state  of  California,  under  the  pro  rata  distri- 
bution of  the  total  assessment  of  all  railroads  of  that  company 
in  said  state  made  by  the  state  board  of  equalization  for  1896, 
was  the  sum  of  $17,408.  S3,  upon  which  the  taxes  were  assessed 
and  paid. ' '  Another  standard  for  comparison  may  be  men- 
tioned, which  indicates  in  a  marked  degree  that  there  is  a 
wide  difference  between  the  values  of  the  two  roads  as  shown 
by  a  table  indicating  the  net  earnings  per  mile  of  the  Central 
Pacific,  which  is  $3,453,  as  against  $362  per  mile  of  the  Oregon 
&  California,  without  deduction  of  taxes.  At  any  rate,  the 
standard  of  comparison  of  one  road  with  another  lying  in  a 
different  state,  for  the  ascertainment  and  fixing  of  values  for 
assessment  purposes,  is  unsafe  and  unsatisfactory.  It  is  in 
evidence,  also,  that  the  mileage  rate  of  assessment  of  the 
roadbed  of  railroads  within  this  state,  in  other  counties,  from 
1891  to  1896,  ranges  from  $2,000  on  branch  lines  to  $5,500  on 
main  lines,  and  of  the  Oregon  &  California  System  from 
$2,000  to  $4,500  per  mile.  It  may  be  safely  affirmed  that  real 
property,  other  than  that  belonging  to  the  railroad  company, 
was  assessed  in  Jackson  county  in  1896  at  about  50  per  cent, 
of  its  real  cash  value.  One  of  the  witnesses,  whose  judgment 
may  be  considered  good,  puts  the  estimate  as  low  as  one- 
third  of  such  value,  while  others  out  it  at  60  to  66  per  cent. ; 
but  a  survey  of  the  whole  testimony  in  the  case  bearing  upon 
the  subject  leads  one  to  conclude  that  50  per  cent,  is  a  fair 
estimate.  Mr.  Jackson,  in  writing  to  Mr.  Coolidge,  clerk  of 
the  state  board  of  equalization,  says  of  the  assessment  of  189^ 
that  he  listed  the  property  at  about  75  per  cent.,  and  told 
Mr.  Howard,  after  his  election  as  assessor,  that  he  intended 
to  assess  real  property  at  one-third  of  its  value.  From  these 
indications  the  purpose  of  Mr.  Jackson  is  in  a  manner  dis- 
closed ;  but  it  is  a  matter  of  which  the  court  may  almost  take 
judicial  cognizance  that  the  assessing  officers  have  been 
valuing  real  property  at  a  very  large  percentage  below  its 
real  cash  value ;  and  the  practice  in  Jackson  county  is  by  no 
means  an  exception  to  the  prevailing  rule.  If  all  real  property 
was  assessed  at  the  same  ratio  of  value,  there  could  be  no 
inequality.  It  might  affect  the  tax  rate,  but  would  still  be 
uniform  between  the  taxpayers.  If  one  class  of  real  property, 
however,  is  assessed  by  a  percentage  valuation  higher  than 
another,  it  needs  no  argument  to  demonstrate  that  it  would 
be  inimical  to  the  constitutional  reouirement  of  uniformity. 
But,  notwithstanding  the  erroneous  principle  upon  which  the 
county  authorities  proceeded  in  making  the  assessment,  as 
shown  by  the  record,  it  is  strenuously  urged  that  these  func- 
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tionaries  honestly  used  and  exercised  their  best  judgment  in 
fixing:  values,  and  hence  that  their  action  cannot  be  revised. 
As  it  respects  Mr.  Jackson,  there  is  but  little  doubt  that  he 
proceeded  with  a  purpose  of  setting  a  preconceived  and 
arbitrary  value  upon  the  roadbed  of  the  company,  and,  as  we 
shall  see  later,  upon  its  congressional  and  indemnity  lands, 
without  respect  to  their  relative  value  as  compared  with 
other  real  property  assessed  within  the  county ;  and  that  the 
assessment  was  capriciously  made  in  the  first  instance.  Nor 
do  we  think  the  action  of  the  board  of  equalization  has 
cured  the  evil.  The  valuation  as  made  by  the  assessor  was 
tenaciously  adhered  to  upon  the  essential  and  specific  idea 
which  seems  to  have  prompted  him,  and  it  is  so  largely  in 
excess  of  all  other  assessments  of  like  roadbeds  within  the 
state  as  to  carry  with  it  the  presumption  that  the  board  of 
equalization  adhered  to  the  overestimate  by  design,  for  the 
purpose  of  discrimination,  especially  in  view  of  the  fact  that 
other  real  property  was  assessed  at  such  a  low  percentage  of 
value.  It  was  said  in  City  of  Chicago  v.  Burtice,  24  111.  489, 
the  court  speaking  through  Caton,  C.  J.:  **As  no  mathe- 
matical rule  can  be  applied  to  determine  with  certainty  the 
value  of  real  estate,  and  especially  unimproved  city  property, 
it  must  be  expected  that  the  judgments  of  men  will  differ,  and, 
if  commissioners  honestly  estimate  property  too  high  or  too 
low,  the  court  will  not  disturb  it ;  but  when  an  assessment  is 
made  so  wide  of  the  true  value,  as  established  by  witnesses, 
as  to  raise  the  presumption  that  it  was  overestimated  from 
desicrn,  and  especially  when  the  court  can  see  the  motives 
prompting  such  design,  it  will  not  and  ought  not  to  hesitate 
to  so  find.''  And  again,  in  Hotel  Co.  v.  Lieb,  83  111.  602,  Mr. 
Justice  Scholfield  says:  **And,  since  the  value  of  property  is 
matter  of  opinion,  upon  which  different  minds,  with  equal 
opportunities  of  knowledge,  and  actuated  by  the  same  honest 
desire  to  arrive  at  the  truth,  are  liable  to  differ  widely,  it  has 
been  always  held  in  this  court  that  a  court  of  equity  will 
never  interfere  to  enjoin  the  collection  of  a  tax  merely  be- 
cause the  property  has  been  assessed  at  a  greater  valuation  than 
the  court  >vould  have  fixed  upon  it.  Where,  however,  the 
valuation  is  so  grossly  out  of  the  way  as  to  show  that  the 
assessor  could  not  have  been  honest  in  his  valuation, — must 
reasonably  have  known  that  it  was  excessive, — it  is  accepted 
as  evidence  of  a  fraud  upon  his  part  against  the  taxpayer,  and 
the  court  will  interpose.  *'  In  further  illustration  of  conditions 
under  which  fraud  will  be  inferred,  see  Chicago,  B.  &  Q.  R.  Co. 
V.  Cole,  75  111.  591;  Investment  Co.  v.  Parrish  (C.  C.)  24  Fed. 
197;  Land  Co.  v.  Gowen  (C.  C.)  48  Fed.  771;  Taylor  v. 
Lxjuisville  &  N.  R.  Co.,  31  C.  C.  A.  537,  88  Fed.  ^t^o;  Rail- 
road and  Telephone  Cos.  v.  Board  of  Equalizers,  supra.  We 
are  impelled,  therefore,  to  the  conclusion,  upon  the  whole 
record,  that  the  equalization  has  not  cured  the  fraudulent 
assessment.     It  goes  without  saying  that,  other  real  property 
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having  been  assessed  at  50  per  cent,  of  its  real  cash  value,  the 
real  estate  of  the  railroad  company  should  be  assessed  at  the 
same  percentage  of  value,  if  the  injunction  of  uniformity  is 
to  be  observed. 

It  is  insisted  that  the  court  should  be  governed  as  to  the 
value  by  what  the  railroad  cost,  or,  if  not  by  that  standard, 
then  by  what  it  would  cost  to  replace  it,  which,  under  the 
evidence,  is  about  the  same  thing,  namely,  $55,000  per  mile. 
It  is  at  once  apparent  that  the  railroad  would  not  sell  for  that 
sum,  or  anythine  like  it,  at  a  voluntary  sale  in  the  ordinary 
course  of  business.  This  being  so,  that  standard  is  not  to  be 
depended  upon,  as  it  will  not  bring  about  the  result  which  the 
statute  contemplates.  The  rental  value  is  suggested,  which 
is  a  substantial  guide,  if  it  can  be  ascertained.  The  Oregon 
&  California  Railroad,  with  its  connections  and  branches,  has 
been  leased  to  the  Southern  Pacific  Company.  The  lease  or 
agreement  by  which  we  are  to  be  governed  is  the  one  bearing 
date  August  i,  1893,  as  it  appears  to  stand  in  the  stead  of 
all  prior  leases  between  the  parties.  The  effect  of  this 
agreement  is  that  the  Southern  Pacific  Company  will  operate 
the  lines  of  the  Oregon  &  California  Railroad  Company  in 
Oregon;  that  it  will  pay  a  nominal  rental  of  $5,000  per  annum, 
and  out  of  the  earnings  and  income  derived  from  such  opera- 
tion pay  the  incidental  and  operating  expenses,  taxes,  and 
insurance,  certain  damages  to  persons  and  property,  expenses 
of  repairing:,  maintaining,  improving,  adding  to  and  keeping 
up  such  leased  railroads,  rolling  stock,  and  equipments,  the 
interest  on  bonded  indebtedness  then  existing  or  such  as  may 
be  subsequently  created,  interest  at  6  per  cent,  on  the  com- 
mon and  7  per  cent,  on  the  preferred  stock  of  the  corporation, 
and,  if  anything  remains  of  the  earnings  and  income,  then 
that  the  same  be  retained  by  the  Southern  Pacific  Company 
as  its  own ;  but,  should  the  net  earnings  and  income  derived 
from  the  demised  premises  be  insufficient  in  any  year  to  pay 
the  current  interest  for  the  year  upon  the  bonded  indebted- 
ness, it  is  left  optional  with  the  Southern  Pacific  Company 
whether  or  not  to  advance  or  pay  the  amount  of  such 
deficiency ;  and  it  is  provided  that,  in  case  it  should  pay  such 
deficiency,  it  shall^be  entitled  to  be  reimbursed  therefor,  with 
interest,  out  of  any  subsequent  income,  and  shall  have  a  lien 
therefor  upon  such  demised  premises  and  the  income  thereof 
until  fully  reimbursed  for  such  advances  and  payments,  with 
interest.  Other  like  provisions  are  contained  in  the  lease,  by 
which  the  Southern  Pacific  Company  may  reimburse  itself 
for  advancements  made  for  betterments  and  the  like,  and  for 
acquiring  a  lien  upon  the  property,  until  such  advancements 
are  repaid.  From  these  provisions  it  would  seem  that  the 
Southern  Pacific  Company  is  not  required  to  pay  as  a  rental 
for  the  premises  the  interest  on  the  bonded  indebtedness  of 
the  company.  All  the  net  income  derived  from  the  opera- 
tion of  the  road  goes  to  the  payment  of  interest  so  far  as   it 
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will  avail  for  the  purpose,  but  any  surplus  of  interest  which 
it  has  undertaken  to  pay  over  and  above  the  net  income  is  to 
be  refunded  to  the  Southern  Pacific  Company  out  of  future 
earnings,  and  it  is  made  a  lien  or  charsre  upon  the  Oregon 
&  California  lines  until  paid.  The  profit  which  the  Southern 
Pacific  Company  is  to  derive  from  its  operation  of  the  road 
depends  upon  the  condition  that  the  interest  upon  the  bonded 
indebtedness  and  the  expenses  for  betterments  and  improve- 
ments and  the  interest  preferred  and  common  stock  of  the 
company  shall  be  first  paid,  while  there  is  no  condition  by 
which  said  company  obligates  itself  to  pay  all  these  charges ; 
hence  the  leasing  furnishes  no  evidence  of  rental  value,  and 
there  is  no  other  source  from  which  the  information  may  be 
obtained.  The  plaintiffs  have  -  produced  evidence  showing 
the  net  earnings  per  mile  of  the  Oregon  &  California  Railroad 
Companv's  lines.  Two  estimates  are  made  commencing  with 
the  year  1891,  and  extending  to  and  inclusive  of  1897.  One 
includes,  while  the  other  deducts,  the  taxes,  in  arriving:  at 
the  result.  We  have  adopted  the  latter  as  a  proper  basis,  be- 
cause of  the  adjudications  elsewhere  in  the  same  line.  State 
V.  Virginia  &  T.  R.  Co.,  supra;  People  v.  Keator,  67  How. 
Prac.  277.  A  series  of  vears  should  be  taken  into  considera- 
tion, and  the  average  thereof  in  arriving  at  the  net  earnings 
as  a  standard  of  value,  because  the  value  of  the  road  depends 
more  upon  its  use  as  a  permanent  investment  than  upon  any 
temporary  use  which  may  be  made  of  it.  People  v.  Hicks, 
supra.  We  therefore  base  our  estimate  on  the  net  earnings 
for  the  vears  1891  to  1896,  inclusive.  We  exclude  1897  for  the 
reason  that  the  county  board  of  equalization  was  not.  and 
could  not  have  been,  possessed  of  the  proper  data  by  which 
to  have  made  an  estimate  for  that  year;  and,  to  be  consistent, 
we  must  put  ourselves  in  the  place  of  the  board  in  that  re- 
spect, and  adopt  the  basis  of  valuation  then  available.  From 
these  estimates  of  the  net  income  per  mile  capitalization  is 
made,  showing  the  mileage  value  of  the  road.  We  adopt  the 
S  per  cent,  basis  because  the  company's  bonded  indebtedness 
carries  that  rate  of  interest,  thus  showing  that  money  may  be 
had  for  investments  in  such  property  at  that  rate,  and  there- 
fore may  very  properly  stand  as  a  basis  for  assessable  value. 
The  values  for  the  several  years  named,  capitalized  on  the 
basis  suggested,  are,  in  round  numbers,  as  follows  (figures  are 
taken  from  plaintiffs*  Exhibit  No.  42):  1891,  $12,440;  1892, 
$12,160;  189.^  $i5,.'^2o:  1894,  $11,400;  1891;,  $10,120;  1896, 
$5,360, — making  a  total  valuation  of  $66,800,  or  an  average 
value  of  $1 1, 133  per  mile.  This  should  be  reduced  50  per  cent., 
because  other  real  estate  is  assessed  at  50  per  cent,  of  its  real 
value,  which  would  show  the  mileage  value  to  be  $5,566. 
This  shows  the  mileage  value  of  the  entire  road,  including  its 
rolling  stock,  depots,  and  depot  grounds,  etc.  In  order  to 
ascertain  the  value  of  the  roadbed,  we  must  deduct  the  value 
per  mile  of  these  latter,  the  average  of  which  for  the  six  years 


120  TAXATION  *        VolXXn 

(NS) 
Oregon  &  C.  R.  Co.  v,  Jackson  County 

named,  taking  the  whole  system  into  consideration,  has  been 
estimated  at  $1,028,  which  we  take  to  be  correct,  as  the  data 
for  each  year  are  given.  The  remaining  criterion  for  the 
assessment  is  the  market  value  of  the  bonds  and  stock  of  the 
company.  The  stock  appears  to  be  of  no  appreciable  value, 
so  far  as  disclosed  by  the  evidence,  while  the  bonds  are  worth 
in  the  market  but  75  per  cent,  of  their  face.  The  security 
standing  behind  these  bonds  includes  not  only  the  railroad, 
but  the  land  grant  and  the  guaranty  of  the  Southern  Pacific 
Company,  which  factors  all  conduce,  of  course,  to  their  market 
value.  The  bonded  indebtedness  of  the  road  is  $29,040  per 
mile,  which,  at  the  market  value,  would  make  it  worth  $21,780 
per  mile. 

We  may  now  consider  the  assessments  of  the  company's 
lands.     For  the  years  1893  and    1894,    Mr.  J.  L.  Woolridge, 
assisted  by  his  deputy,  George   Hofifman,   made  the  assess- 
ment.    The  roll  for  1894  shows  that  he  assessed  the  company 
with  3^L.S«3S7-Si  acres  of  congressional  land  at  an  aggregate 
of    $247,852.92,    or    an  average    of  71   cents  per  acre.     In 
1895,  Mr.  Jackson  assessed  it  with  360,048  acres  of  the  same 
denomination  at  $272,539. 17.  or  an   average  of  75  cents  per 
acre.     In  1896  he  assessed  the  company  with  371,044.12  acres 
at  $348,661,  or  nearly  94  cents  per  acre.     It  will  be  noted  that 
there  was  an  increase  over   1895   of   10,996  acres,  and  an   in- 
spection of  the  roll  will  show  that  the  increase   in  valuation 
is  made  up  by  a  direct  raise  of  values  upon  lands  previously 
assessed,  and  by  a  high  rate  of  assessment  of  lands  newly  listed. 
It  is  argued  that  the  raise  is  mainly  due  to  the  assessment  of 
the  latter;  that  they  are  of  superior  quality,  and  should  bear 
a  high  rate.     But  the  argument  proves  too   much,    for  an 
estimate  will  show  that  the  aggregate  increase  was  above 
$66,787,  while  the  increase  in  acreage  was  but  10,996,  thus 
showing  a  valuation  of  $6.07  per  acre,   which  it  must  be 
admitted  is  unreasonable,  and  out  of  any  just  proportion  to 
the  assessed  value  of  other  lands  of  the  kind.     That  the 
increase  was  arbitrary   is  manifest    from  the  fact  that  other 
lands  in  the  county  were  assessed  at  even  a  less  rate  per  acre 
than  in  previous  years.     The  indemnity  lands  were   assessed 
for  the  first  time  in  1895,  which  assessment  was  made  by  Mr. 
Jackson,  through  John  Grieve,   his  deputy.     Grieve  testifies 
that  he  visited  the  locality,  and  was  there  about  two  weeks 
eneraged  in  listing  and  valuing  80,850  acres,    which   berated 
at  $1.72  per  acre.     The  county  board  of  equalization,  consist- 
ing of  J.  R.  Neil,  Judge  N.  A.  Jacobs,  clerk,  and  T.  A.  Bryant, 
Jackson's  deputy,  by  a  majority  vote,  Bryant  voting  in  the 
negative,  and  entering  a  protest  thereto,   reduced  the  rate  to 
75  cents,  and  the  state  board  again  to  72  cents.     In  1896,  Mr. 
Jackson  assessed  the  company  with  97»974  acres  of  indemnity 
land  at  $i.7«;  per  acre,  showing  that  he  put  a  higher  rate  upon 
these  lands  than  did  his  deputy  the  year  previous;  and  it  does 
not  appear  that  he  went  upon,  or  in  the  vicinity  of,   any  of 
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them  in  making  the  assessment.  A  eriance  at  the  map  will 
show  the  gross  inequality  of  this  assessment  as  compared  with 
the  assessments  made  by  Woolridge  and  HoSman.  The 
indemnity  lands  lie  outside  of  the  20-mile  and  within  the  30- 
mile  limit,  while  the  congn^-ssional  are  wholly  within  the  20- 
mile  limit.  On  tracing  the  line  dividing  the  two  limits 
southeasterly,  commencing  at  the  north  boundary  of  town- 
ship 34  S.,  range  i  £.,  we  find  the  opposite  sections 
cornering  with  each  other  rated  as  follows:  Section  3, 
$2.50;  section  9,  50  cents:  section  11,  $2.50;  section  15, 
70  cents;  section  13,  $2.50;  section  23,  $1;  section  25 
appears  to  be  divided  by  the  line,  the  portion  lying  to 
the  east  being  rated  at  $2.50,  and  that  on  the  west  at  $1. 
Continuing,  they  run,  $2  to  $1,  $2  to  $1.25,  $1.21;  to  $1.21;, 
$2.50  to  80  cents,  $2.50  to  80  cents,  $2.50  to  $i.2«;,  $2  to  50 
cents  (divided  section),  $2  to  45  cents  (divided  section),  and 
$2  to  45  cents,  and  so  on.  So  far  as  shown,  the  lands  lying 
along  this  dividing  line  are  of  about  the  same  quality,  and  there 
exists  no  plausible- reason  for  such  discrimination.  The  evi- 
dence is  ample  upon  its  face  to  demonstrate  that  the  valuation 
and  assessment  of  these  indemnity  lands  was  arbitrary  and 
capricious,  and  should  have  been  corrected  by  the  county 
board  of  equalization.  The  most  thorough  and  painstaking 
assessment  of  the  congressional  lands  seems  to  have  been 
made  by  Woolridge  in  1893,  and  his  1894  assessment  was 
taken  therefrom.  He  and  his  deputy  visited  every  section  of 
the  county,  and  fixed  the  values  as  they  went.  True,  Mr. 
Hoffman  states  that  when  Mr.  Woolridge  came  to  cas(  up  the 
aggreeate  values  he  concluded  that  the  assessment  was  too 
high,  and  reduced  it  by  reclassification  and  scaling  down, 
commencing  at  the  place  where  he  started,  by  an  aggregate 
of  $100,000;  but  he  says  that  no  reductions  were  made  upon 
the  lands  lying  to  the  east  of  the  Willamette  meridian.  Now« 
a  verv  large,  if  not  by  far  the  greatest,  proportion  of  the 
raise  made  by  Jackson  in  1896  was  upon  the  lands  lying  to  the 
east  of  this  meridian,  so  the  factofWoolridge's  change  in  this 
particular  had  little,  if  any,  bearing  upon  Jackson's  assessment. 
Mr.  Jackson  says  that  in  assessing  the  congressional  lands  for 
1895  and  i8q6  he  took  into  consideration  Woolridge's  assess- 
ment, and  made  but  few  changes  therein.  This  is  in  a  man- 
ner true  as  to  the  189s  assessment,  but  with  respect  to  that 
of  1896  the  rolls  disprove  the  assertion.  Now  we  have  this 
result:  The  congressional  lands  were  assessed  and  equalized 
in  1894  at  71  cents  per  acre;  in  1895  they  were  assessed  at  75 
and  equalized  at  72  cents;  while  in  1896  they  were  assessed 
at  about  94  cents  per  acre.  The  indemnity  lands  were  assessed 
in  1895  at  $1.72  per  acre,  reduced  by  the  county  board  of  equali- 
zation to  75,  and  by  the  state  board  to  about  72,  cents.  In 
this  connection  reference  may  be  made  to  the  testimony  of 
E.  C.  Pollock,  who  says  he  is  acquainted  with  the  railroad 
lands  in  Jackson  and  Josephine  counties,  and  made  an  assess- 
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ment  of  those  in  the  latter  county  for  the  year  1897  at  an  average 
of  67  cents  per  acre,  rating  them,  as  he  did  other  lands,  at 
50  per  cent,  of  their  real  value ;  but  he  says  further  that  the 
lands  in  Jackson  county  are  somewhat  better  than  in  Josephine. 
There  is  some  proof,  also,  that  the  indemnity  lands  are  of  an 
appreciably  higher  grade  than  the  congressional  lands,  owing 
to  the  presence  of  a  larger  proportion  of  sugar  pine  timber. 
Plaintiffs  have  produced  much  testimony  showing  estimates 
of  the  values  of  the  entire  grant,  ranging  from  a  nominal  sum. 
if  the  purchaser  had  to  pay  the  taxes,  up  to  «;o  cents  per  acre ; 
while,  on  the  other  hand,  the  defendants  have  produced  many 
comparisons  of  values  betweei>  the  assessment  of  these  rail- 
road lands  and  other  nontillable  lands  in  the  county.  ,But 
neither  of  these  standards  impresses  us  as  being  calculated 
to  produce  the  result  designed  by  law.  These  lands  would  not 
sell  in  a  voluntary  sale  at  as  large  a  figure  as  in  parcels,  which 
is  the  usual  manner  in  which  like  property  is  disposed  of. 
Upon  the  other  hand,  this  large  body  consists  mainly  of  wild 
lands,  wholly  removed  from  any  settlement,  while  those  other 
lands  which  are  assessed  as  nontillable  lie  in  near  approach  to 
tillable  lands,  or  to  lands  of  superior  quality,  selected  from 
the  public  domain  before  the  railroad  grant  became  available, 
and  used  in  connection  therewith.  It  is  not  the  province  of 
this  court  lo  make  assessments  of  property  in  the  first  in- 
stance, or  to  revise  such  as  are  made  and  equalized  by  the 
lawfully  constituted  boards ;  but,  when  it  is  confronted  with 
the  condition  that  an  assessment  and  equalization  has  been 
arbitrarily  and  capriciously  made,  it  must  ascertain  and  deter- 
mine, as  nearlv  as  practicable,  the  appropriate  value  at  which 
such  property  should  be  assessed,  so  as  to  require  that  justice 
be  done  the  parties  involved.  The  estimate  of  the  value  of 
the  roadbed  placed  upon  it  by  the  court  below  at  $4, 500  per 
mile  appears  to  be  fair  and  equitable,  considering  the  earning 
capacity  of  the  road  and  the  rate  at  which  other  property  in 
the  county  is  ass'essed.  This  estimate,  under  the  circum- 
stances and  conditions,  seems  to  be  the  best  to  which  resort 
can  be  had.  And  as  it  concerns  the  congressional  and  indem- 
nity lands  we  are  inclined  to  adopt,  in  the  main,  the  assess- 
ment made  by  Woolridge  and  Hoffman,  and  the  rate  fixed  by 
the  board  of  equalization  sitting  prior  to  the  one  whose 
action  is  involved,  as  the  most  reliable  and  trustworthy.  We 
conclude,  therefore,  that  those  lands  should  be  valued  at  75 
cents  per  acre  as  a  whole.  This  result,  when  the  valuation 
of  contract  lands,  rolline  stock,  depots,  depot  grounds,  etc., 
upon  which  the  company  has  paid  its  taxes,  are  considered, 
in  comparison  approaches  very  nearly  to  the  market  value  of 
the  bonds  of  the  company  when  reduced  by  50  per  cent.,  as 
all  other  property  in  the  county  was  reduced  for  the  purpose 
of  assessment ;  the  value  of  the  bonds  at  this  measure  being 
$10,890,  while  the  aggregate  value  of  the  roadbed,  rolling 
stock,  lands,  etc.,  would  amount  to  $11,326  per  mile.     It  may 
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be  said  that  the  guaranty  of  the  Southern  Pacific  Company 
conduces  materially  to  the  appreciation  of  these  bonds,  but 
this  factor  of  value  is  probably  much  more  than  offset  by  the 
fact  that  a  greater  proportion  of  the  railroad  lands,  considered 
according  to  mileage,  lies  within  Jackson  county.  It  has  been 
suggested  that  the  main  line  should  bear  a  higher  rate  of  assess- 
ment than  the  branch  or  ancillary  lines,  which  is  quite 
possible ;  but  the  evidence  submitted  does  not  warrant  such  dis- 
crimination. A  similar  question,  under  like  conditions,  was 
mooted  in  People  v.  Hicks,  supra,  and  the  court  held  adversely 
to  the  contention.  These  conditions  render  a  modification  of 
the  decree  of  the  court  below  necessary,  and  the  decree  here  will 
be  that,  upon  payment  by  plaintiffs  of  the  taxes  levied  upon 
the  roadbed  at  a  valuation  of  $4. 500  per  mile,  and  upon  the 
lands  at  75  cents  per  acre,  within  20  days  from  this  date,  the 
injunction  be  made  perpetual;  otherwise,  the  complaint  will 
be  dismissed.  The  costs  of  the  appeal  will  be  taxed  to  the 
respondents.  

St.  Louis  &  S.  F.  Ry.  Co.  v.  Townsend  et  ai. 

{Supreme  Court  0/  Arkansas,  June  75,  /go/,) 
[63  S.  W.  Rep.  994.] 

Wrongful  Death — Negligence — Burden  of  Proof. — In  an  action  ag'ainst 
a  railroad  company  for  wrong-fully  killing-  plaintifiFs'  intestate,  the  bur- 
den is  on  plaintifiFs  to  prove  that  the  accident  was  due  to  defendant's 
negligence. 

Same — Same — Presumptions.* — Where  decedent  was  killed  by  a  train 
of  the  defendant,  the  presumption  arises  that  his  death  was  the  result 
of  defendant's  negligence. 

Same — Same— Burden  of  Proof. — Where  plaintifiFs'  decedent,  who  was 
killed  by  a  railroad  train,  was  lying  on  the  track  at  the  time,  the  burden 
is  shifted  to  plaintifiFs  to  prove  that  defendant  discovered  decedent's 
situation  in  time  to  have  avoided  the  accident,  and  failed  to  use  ordi- 
nary care. 

Accident  on  Track — Contributory  Negligence — Negligence  after  Dis- 
covery of  Decedent's  Peril. — Notwithstanding  the  contributory  negli- 
gence of  plaintifiFs'  decedent,  who  was  killed  by  a  train  while  lying 
on  defendant's  track,  they  may  yet  recover  if  defendant's  employ- 
ees discovered  his  (perilous  situation  in  time  to  have  prevented  disaster 
by  the  exercise  of  due  care,  and  failed  so  to  do. 

Action  for  Death  of  Father— Elements  of  Damage. — In  an  action  for 
negli|s^ntly  killing  plaintifiFs'  father,  an  instruction  that  the  jury  may 
consider  their  loss  of  the  moral  and  intellectual  training  of  the  deceased 
is  erroneous,  in  the  absence  of  evidence  that  he  was  iitted  to  furnish 
such  training. 

Appeal  from  circuit  court,  Sebastian  county;  Styles  T. 
Rowe,  Judge. 

Action  by  Flora  Townsend  and  others  against  the  St.  Louis 
&  San  Francisco  Railway  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Reversed. 

L.  F.  Parker  and  B.  R.  Davidson,  for  appellant. 
Winchester  &  Martin  and  Mechem  &  Bryant,  for  appellees. 

♦See  Heckle  v.  Southern  Pac.  Co.  (Cal.),  IS  Am.  A  Eng.  R.  Cas.,  N. 
S.,  584,  sind /oot-no/e. 
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BATTLE,  J.  R.  B.  Townsend  was  killed  by  a  train  of  the 
St.  Louis  &  San  Francisco  Railway  Company,  while  he  was 
lyin^;  on  its  track.  Flora  Townsend,  the  widow  of  the 
deceased,  for  herself  and  as  next  friend  of  his  and  her  children, 
brought  this  action  against  the  railroad  company  to  recover 
the  damages  suffered  by  them  by  reason  of  his  death.  In  the 
trial  that  followed  little  evidence,  if  any,  was  adduced  to 
prove  that  the  railroad  company  discovered  the  deceased  upon 
its  track  in  time  to  avoid  killing  him.  The  plaintiffs,  how- 
ever, recovered  a  judgment  asrainst  the  defendant  for  $1,999, 
and  the  defendant  appealed. 

After  the  introduction  of  the  testimony  in  the  case  the  court 
instructed  the  jury  that  tried  the  issues  in  part  as  follows: 

'*The  burden  is  on  the  defendant  to  show  that  a  constant 
lookout  was  kept ;  yet  where  that  is  shown  to  have  been  done, 
and  where  it  is  also  shown  that  the  deceased  has  been  guiltv 
of  contributory  neglieence,  and  the  defendant  used  a  proper 
degree  of  care,  after  becoming  aware  of  the  negligence  on  the 
part  of  the  deceased,  to  have  avoided  the  killing,  then  the 
burden  is  on  the  plaintiff  to  show  when  defendant's  servants 
discovered  the  condition  of  deceased,  or  under  what  state 
of  facts  they  did  discover  his  condition  as  to  being  unable 
from  intoxication  or  other  causes  to  have  gotten  off  the  track.*' 

The  burden  of  proving  the  facts  necessarv  to  show  that  the 
deceased  was  killed  on  account  of  the  negligence  of  the  appel- 
lant, and  the  damages  suffered  by  them,  rested  upon  the 
appellees.  When  it  was  shown  that  he  was  killed  by  a  train 
of  appellant  upon  its  track,  the  presumption  was  that  his  death 
was  the  result  of  the  negligence  of  the  railroad  company. 
Railway  Co.  v.  Blewitt,  65  Ark.  2315.  45  S.  W.  548.  While 
this  fact  was  proved,  the  effect  of  it  was  avoided  by  showing 
that  the  deceased  was  lying  upon  the  track  of  the  railroad 
at  the  time  of  his  death.  Railway  Co.  v.  Leathers,  62  Ark. 
235,  35  S.  W.  216.  He  was  therebv  shown  to  have  been  in- 
strumental in  causing  his  own  death,  and  that  he  would  not 
have  been  killed  if  he  had  not  been  guilty  of  negligence.  It 
was  not  incumbent  upon  the  appellant  to  show  that  it  did  not 
discover  his  presence  upon  its  track  in  time  to  avoid  injuring 
him.  By  proving  that  the  deceased  was  guilty  of  contributory 
negligence  it  established  a  sufficient  defense  to  bar  recovery 
by  the  appellees,  unless  other  facts  were  shown.  It  was  not 
necessary  for  it  to  prove  additional  facts  to  exonerate  itself 
from  liability  until  the  effect  of  the  contributory  negligence 
was  overcome.  This  being  true,  it  is  clear  that  the  burden 
was  upon  the  appellees  to  show  that  the  appellant  discovered 
the  deceased  upon  its  track  in  time  to  avoid  injuring  him, 
and  willfully  and  recklessly  killed  him.  unless  it  was  already 
shown  by  the  evidence  adduced  bv  the  appellant.  Railway 
Co.  V.  Jordan.  61;  Ark.  429.  436,  47  S.  W.  115;  Railroad  Co. 
V.  Hare  (Tex.  Civ.  App.)  23  S.  W.  42;  Lee  v.  Iron  Co.,  102 
Ala.  628,  15  South.  270. 
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In  Railway  Co.  v.  P^nkhurst*  36  Ark.  371;  Railway  Co.  v. 
Ledbetter,  45  Ark.  2^0;  Railway  Co.  y.  Haynes,  47  Ark. 
4Q7,  I  S.  W.  774;  Railway  Co.  y.  Monday,  49  Ark.  257,  4  S. 
W.  782;  Sibley  y.  Ratliffe,  50  Ark.  483,  8  S.  W.  686;  Railway 
Co.  V.  Taylor,  64  Ark.  364,  42  S.  W.  831 ;  and  Electric  Co.  y. 
Nelson,  66  Ark.  4Q4i  52  S.  W.  7, — this  court  in  effect  held  that 
a  railroad  company  owes  no  duty  to  a  trespasser  on  its  track 
or  trains,  except  the  negatiye  duty  not  to  wantonly,  reck- 
lessly, or  willfully  injure  him  after  it  or  its  etnployees  discoyer 
his  presence.  In  Railway  Co.  y.  Freeman,  36  Ark.  46,  it  is 
said:  "It  is  a  plain  principle  of  law  that  no  railway  company 
nor  other  person  can  be  held  liable  for  negligence  when  the 
plaintiff,  by  his  own  negligence,  has  contributed  to  the  injury, 
unless  it  was  a  willful  injury,  or  one  resulting  from  the  want 
of  ordinary  care  on  the  part  of  the  defendant  to  ayert  it,  after 
the  negligence  of  the  plaintiff  had  been  discoyered."  Such  a 
failure  to  use  ordinary  care  to  ayoid  injurying  the  plaintiff 
after  his  situation  has  been  discoyered  rises  to  the  grade  of 
wanton  or  reckless  conduct,  and  renders  immaterial  the  in- 
quiry as  to  the  contributory  negligence  of  the  plaintiff  in 
exposing  himself  to  injury. 

In  Railwaj^  Co.  y.  Lee,  92  Ala.  270,  9  South.  230,  which 
was  an  action  for  injury  to  a  wagon  and  team  caused  by  a 
collision  therewith  of  a  train  of  the  railway  company,  the 
court  said:  '*The  true  doctrine,  and  that  supported  by  many 
decisions  of  this  court,  as  well  as  the  great  weight  of  authority 
in  other  jurisdictions,  is  that  notwithstanding  plaintiff's  con- 
tributory negligence  he  may  yet  recoyer  if,  in  a  case  like  this, 
the  defendant's  employees  discoyer  the  perilous  situation  in 
time  to  preyent  disaster,  by  the  exercise  of  due  care  and  dili- 
gence, and  fail,  after  the  peril  of  plaintiff's  property  becomes 
known  to  them  as  a  fact,  and  not  merely  after  they  should 
haye  known  it,  to  resort  to  all  reasonable  effort  to  ayoid  the 
injury.  Such  failure,  with  such  knowledge  of  the  situation, 
and  the  probable  consequences  of  the  omission  to  act  upon 
the  dictates  of  prudence  and  diligence,  to  the  end  of  neutraliz- 
ing plaintiff's  fault  and  ayerting  disaster,  notwithstanding  his 
lack  of  care,  is,  strictly  speaking,  not  negligence  at  ail,  though 
the  term  *gross  negligence'  has  been  so  frequently  used  as 
defining  it  that  it  is  perhaps  too  late,  if  otherwise  desirable,  to' 
eradicate  what  is  said  to  be  an  unscientific  definition,  if  not, 
indeed,  a  misnomer:  but  it  is  more  than  any  degree  of  neg- 
ligence, inattention,  or  inadyertence,  which  can  neyer  mean 
other  than  the  omission  of  action  without  intent,  existing  or 
imputed,  to  commit  wrong.  It  is  that  recklessness  or  wan- 
toness,  or  worse,  which  implies  a  willingness  to  inflict  the 
impending  injury,  or  a  willfulness  in  pursuing  a  course  of 
conduct  which  will  naturally  or  probably  result  in  disaster, 
or  an  intent  to  perpetrate  wrong.  The  theory  of  contributory 
negligence,  as  a  defense,  is  that,   conjointly  with   negligence 
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on  the  part  of  the  defendant,  it  conduces  to  the  damnifying 
result,  and  defeats  any  action  the  gravamen  of  which  is  such 
negligence.  If  defendant's  conduct  is  not  merely  negligent, 
but  worse,  there  is  nothing  for  plaintiff's  want  of  care  to  con- 
tribute to ;  there  is  no  lack  of  mere  prudence  and  diligence  of 
like  kind  on  the  part  of  defendant  to  conjunctively  constitute 
the  efficient  cause.  Mere  negligence  on  the  one  hand  cannot 
be  said  to  aid  willfulness  on  the  other.  And  hence  such  neg- 
ligence of  a  plaintiff  is  no  defense  against  the  consequences 
of  the  .willfulness  of  the  defendant.  But  nothing  short  of  the 
elements  of  actual  knowledge  of  the  situation  on  the  part  of 
defendant's  employees,  and  their  omission  of  preventive 
effort  after  that  knowledge  is  brought  home  to  them,  when 
there  is  reasonable  prospect  that  such  effort  will  avail,  will 
suffice  to  avoid  the  defense  of  contributory  negligence  on  the 
part  of,  or  imputable  to,  the  plaintiff.'' 

This  doctrine  is  also  applicable  to  cases  like  the  one  at  bar. 
It  being  true,  it  more  clearly  appears  that  the  burden  was 
upon  the  appellees  to  show  that  appellant  discovered  the 
perilous  situation  of  the  deceased  in  time  to  have  avoided 
injuring  him,  and  that  it  failed  to  use  ordinary  care  to  avert 
the  injury. 

The  foregoing  instruction  was  therefore  erroneous,  in  this: 
That  it  told  the  jury  that  the  burden  was  upon  the  defend- 
ant (the  appellant)  to  prove  that  the  deceased  was  guilty  of 
contributory  negligence,  and  that  it  used  a  proper  degree  of 
care,  after  becoming  aware  of  such  contributory  negligence,  to 
have  avoided  killing  him. 

The  circuit  court  also  erred  in  instructing  the  jury  as  fol- 
lows: "If  you  find  for  plaintiffs,  you  are  instructed  that  in 
estimating  the  pecuniary  injury,  if  you  believe  from  the  evi- 
dence that  the  widow  and  children  of  R.  B.  Townsend, 
deceased,  have  sustained  an  injury  for  which  the  defendant 
is  liable,  you  have  a  right  to  take  into  consideration  the  sup- 
port of  the  said  widow  and  the  minor  children  of  said 
deceased,  and  the  damages,  if  any,  sustained  by  the  minor 
children  by  the  loss  of  the  instruction,  and  physical,  moral, 
and  intellectual  training,  of  said  minor  children  by  the 
deceased,  and  also  the  ages  of  the  said  minor  children,  in 
determining  the  amount  of  damages. ' ' 

It  is  erroneous,  because  it  told  the  jury  that  they  might  take 
into  consideration  **the  damages,  if  any,  sustained  by  the 
minor  children  by  the  loss  of  the  *  *  *  moral  and  intel- 
lectual training  *  *  *  by  the  deceased."  These  are 
proper  elements  to  consider  in  estimating  the  pecuniary  loss 
sustained  by  children  by  the  death  of  their  father  in  cases 
where  there  is  any  evidence  to  show  that  they  would  have  had 
the  benefit  of  such  training  in  the  event  he  had  lived,  but  in 
this  case  there  is  no  such  evidence.  **  There  was  no  proof 
tending  to  show  that  the  deceased  was  fitted  by  nature  or 
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education,  or  by  disposition,  to  furnish  to  his  children 
*  *  *  moral  *  *  *  or  intellectual  training.'*  In  the 
absence  of  such  evidence,  the  instruction  should  not  have  been 
given.  Railroad  Co.  v.  Weldon,  52  111.  290;  Railroad  Co.  v. 
Austin,  69  111.  426. 

Reversed,  and  remanded  for  a  new  trial. 


Chicago  &  K.  I.  R.  Co.  v,  Jbnnings. 

{Supreme  Court  of  Illinois,  June  /p,  igoi.) 
[60  N.  E.  Rep.  818.] 

Who  Are  Passengers.* — A  person  with  a  commutation  ticket,  crossing 
the  tracks  of  a  railroad  along  a  street  to  take  a  train,  but  who  has  not 
yet  reached  the  station  or  platforms  provided  for  boarding  trains,  is  not 
a  passenger. 

Negligence — Pleading  and  Proof.— Where  a  railroad  is  sued  for  the 
death  of  a  person,  on  the  theory  that  he  was  a  passenger,  and  that  the 
railroad  was  guilty  of  breaches  of  its  duty  as  carrier,  there  can  be  no 
recovery  on  proof  that,  though  such  person  was  not  a  passenger,  the 
railroad  faiI€^d  to  observe  its  common-law  duty  of  ordinary  care  towards 
a  person  on  a  street  crossing. 

Magrudbr,  J.,  dissenting. 

Appeal  from  appellate  court,  First  district. 

Action  by  George  F.  Jennings,  administrator,  against  the 
Chicago  &  Eastern  Illinois  Railroad  Company.  From  judg- 
ment of  the  appellate  court  (89  111.  App.  335)  affirminer  a  iudg- 
ment  for  plaintiff,  defendant  appeals.     Reversed. 

S.  A.  Lynde  (W.  H.  Lyford,  of  counsel),  for  appellant. 
Edward  J.  Dahms  and  Wing  &  Chadbourne,    for  appellee. 

CARTWRIGHT,  J.  Appellee  brought  this  suit  as  admin- 
istrator of  the  estate  of  George  M.  Jennines.  who  was  killed 
by  one  of  appellant's  trains  while  crossing  its  tracks  at 
Seventv-Sixth  street,  in  the  city  of  Chicago,  to  recover  dam- 
ages from  appellant  for  his  death.  The  declaration  contains 
five  counts,  in  each  of  which  it  is  averred  that  the  defendant 
received  said  George  M.  Jennines  upon  its  premises  as  a  pas- 
senger at  or  upon  the  intersection  and  crossing  of  its  railroad 
and  Seventy-Sixth  street,  and  near  to  its  Seventy-Sixth  street 
depot,  to  be  safely  carried  from  thence  to  its  Dearborn  street 
station,  in  the  city  of  Chicago,  upon  a  train  about  to  arrive  at 
and  stop  and  wait  at  said  Seventy-Sixth  street  station  or  depot 
to  receive  said  George  M.  Jennings  and  other  passengers,  to 
convey  and  carry  them  to  their  several  destinations.  Each  of 
said  counts  also  alleges,  in  substance,  that  it  thereupon  became 
the  duty  of  defendant  to  have  permitted  the  said  George 
M.  Jennings  to  safely  cross  over  its  railroad  tracks  while 
going  to  said  depot,    and  to  have  allowed   and  permitted 

♦See  Gradert  v,  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  20  Am.  &  Eng.  R, 
Gas.,  N.  S.,  118,  and  extensive  note,  121  et  seq. 
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him  to  safely  take  and  mount  said  train  of  cars  which 
was  abont  to  arrive  and  stop  at  said  station^  and  to 
have  carefallv  conveyed  and  carried  him  to  his  said  desti- 
nation, bat  that  while  he  was,  with  all  doe  care  and  dili- 
gence, walking  upon  and  across  said  Seventy-Sixth  street 
at  said  crossing  of  the  same  and  defendant's  railroad,  to 
reach  and  mount  defendant's  train,  the  defendant,  by  its 
servants,  disregarding  said  dutv,  ran  another  train  in  a  south- 
erly direction  upon  and  over  the  said  crossing,  and  struck  the 
said  George  M.  Jennings,  and  killed  him.  While  the  counts 
are  substantially  alike  in  making  the  foregoing  allegations, 
they  differ  in  respect  to  the  character  of  the  negligence 
charged  as  a  breach  of  said  duty.  In  the  first  there  is  a  gen- 
eral charge  that  the  train  which  struck  Jennings  was  care- 
lessly, negligently,  and  improperly  driven,  managed,  and  run. 
The  second  count  charges  that  said  train  was  carelessly  and 
negligently  driven  and  run  at  an  unlawful  rate  of  speed,  in 
violation  of  an  ordinance  of  the  city  of  Chicago,  set  out  in 
that  count.  The  third  alleges  that  the  defendant  ran  the 
train  without  maintaining  a  flagman  upon  the  street  crossing 
to  warn  said  George  M.  Jennings  of  trains.  The  fourth 
charged  defendant  with  not  ringing  the  bell  or  blowing  a 
whistle  on  the  engine  80  rods  from  the  crossing,  and  until  the 
crossing  was  reached,  as  was  required  by  the  statute.  The 
fifth  alleges  that  defendant  failed  to  ring  a  bell  in  its  tower 
or  tower  house  near  the  crossing,  to  warn  said  George  M. 
Jennings  of  the  approach  of  the  train.  Each  count  was 
based  upon  the  existence  of  the  contract  relation  of  pas- 
senger and  carrier,  and  alleged  duties  arising  out  of  that 
relation,  and  charged  as  breaches  of  that  duty  the  several 
acts  above  stated.  There  was  no  count  alleging  any  relation 
or  duty  except  as  carrier  and  passenger,  nor  any  negligent  act 
except  as  a  breach  of  such  duty,  and  there  was  no  count  of 
which  the  averment  of  that  relation  was  not  a  necessary  ele- 
ment. The  defendant  pleaded  the  general  issue,  and  there 
was  a  trial,  resulting  in  a  verdict  for  $4,800,  and  a  judgment 
thereon,  which  has  been  affirmed  by  the  appellate  court. 
The  following  facts  were  proved  by  the  plaintiff,  and  not 
disputed  by  the  defendant,  but  are  conceded :  The  defendant 
owns  and  operates  a  railroad  in  the  city  of  Chicago,  with 
a  station  at  the  corner  of  Polk  and  Dearborn  streets.  It  also 
has  a  station  at  Seventy-Sixth  street.  That  street  runs  east 
and  west,  and  the  tracks  run  north  and  south,  crossing  it  at 
right  angles.  At  that  place  there  are  four  tracks,  and  the 
depot  is  on  the  east  side  of  them,  and  north  of  the  street. 
The  two  easterly  tracks  nearest  the  depot  are  used  for  passen- 
ger trains.  The  first  track  to  the  east  is  No.  i,  and  the  trains 
running  on  that  track  are  north-bound  passenger  trains.  The 
second  track  from  the  east  is  No.  2,  on  which  south-bound 
passenger  trains  run.  The  two  tracks  to  the  west  of  these 
are  for  north  and  south   bound  freight  trains.     There   is  a 
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sidewalk  running:  east  and  west  on  the  north  side  of  Seventy- 
Sixth  street,  and  east  of  all  the  tracks  there  is  a  wooden  plat- 
form running:  north  from  the  sidewalk,  about  lOO  feet.  At 
the  north  end  the  platform  is  lo  feet  wide«  and  at  the  south 
end  it  runs  over  to  the  depot,  and  is  probably  i8  feet  wide. 
Between  the  passenger  tracks  Nos.  i  and  2  there  is  another 
platform,  8  feet  wide,  running  north  from  the  sidewalk  lOO 
feet.  These  platforms  are  level  and  even  with  the  top  of  the 
rails,  and  are  for  the  use  of  passeneers.  The  street  crossing 
is  planked  in  the  usual  manner  entirely  across  the  tracks.  In 
1894  there  was  a  train  which  went  north  from  this  station  at 
7:37  in  the  morning,  and  George  M.  Jennings  was  in  the  habit 
of  taking  that  train,  and  other  passengers  were  in  the  habit 
of  taking  trains  at  that  station  for  down  town  every  morning. 
On  the  morning  of  April  16,  1894,  Mr.  Jennings  walked 
across  lots  from  his  home  west  of  the  railroad  to  take  this 
train.  He  came  to  the  Seventy-Sixth  street  crossing,  and 
walked  along  the  sidewalk  over  the  freight-car  tracks.  The 
train  going  north  which  he  intended  to  take  was  on  the  further 
track,  just  drawing  up  to  the  station,  and  was  entirely  stopped, 
or  was  in  the  act  of  stopping.  He  was  looking  to  the  east  or 
southeast  towards  that  train,  and  away  from  a  passenger 
train,  which  was  approaching  from  the  north  on  track  No.  2. 
As  he  reached  track  No.  2,  on  which  the  south-bound  pas- 
senger train  was  coming,  and  had  stepped  one  foot  over  the 
west  rail,  he  was  struck  by  that  train,  and  killed.  He  had 
not  reached  any  platform  provided  for  passengers,  or  a  point 
where  such  platform  connected  with  the  sidewalk  that  he  was 
on.  or  any  place  where  passengers  were  accustomed  to  get 
upon  the  train.  He  had  a  commutation  ticket  in  his  pocket, 
which  was  still  good  for  one  ride. 

The  chaises  of  negligence  and  the  allegation  of  due  care  on 
the  part  of  Jennings  were  in  controversy  at  the  trial,  but  the 
bill  of  exceptions  shows  that  the  principal  dispute  was  as  to 
whether  Jennings  had  become  a  passenger  on  defendant's 
railroad.  On  that  question  the  defendant  asked  the  court  to 
give  to  the  jury  five  instructions  as  to  what  facts  were  nec- 
essarv  to  prove  the  averment  that  Jennings  was  a  passenger, 
and  four  of  them  required  proof  of  that  averment  to  authorize 
a  recovery  under  the  declaration.  The  general  purport  of 
these  instructions^  was  that  Jennings  would  not  become  a 
passenger,  or  be  received  by  the  defendant  as  a  passenger, 
until  he  should  have  reached  the  station  or  platform  for 
the  purpose  of  taking  such  train,  or  the  point  where  passen- 
gers were  in  the  habit  of  getting  on  such  train ;  and  the  fifth 
was  as  follows:  ''The  plaintiff  in  this  case  has  alleged  in 
his  declaration  that  Jennings  was  received  by  the  defendant  as 
a  passenger,  and  in  order  to  recover  under  this  declaration  the 
plaintiff  must  prove,  by  a  preponderance  of  the  evidence,  that 
the  relation  of  passenger  and  carrier  existed  between  Jennings 
and  the  defendant  when  he  was  struck  by  the  defendant's 
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enginci  As  a  matter  of  law,  the  court  instructs  the  jury  that 
a  person  does  not  become  a  oassenger  until  he  has  in  some 
way  placed  himself  under  the  care  and  control  of  the  carrier,, 
and  has  been  expressly  or  impliedly  received  as  a  passenger 
by  the  carrier,  and  that  the  fact,  if  it  be  a  fact,  that  Jennings 
was  on  his  way  to  defendant's  station,  for  the  purpose  and 
with  the  intention  of  taking  the  defendant's  train  into  the  city, 
is  not  sufficient  to  make  him  a  passenger  and  create  the  rela- 
tion of  passenger  towards  the  defendant,  and  that  relation 
would  not  commence,  and  he  would  not  be  received  as  a 
passenger,  until  he  should  reach  the  defendant's  station  or 
platform  or  point  where  he  intended  to  take  its  train.''  The 
court  refused  to  give  any  of  these  instructions,  and  did  not  give 
any  which  covered  the  same  ground,  or  give  the  jury  any  in- 
formation as  to  what  proof  was  required  to  sustain  the  aver- 
ment that  Jennings  had  become  a  passenger.  The  jury  were 
left  without  any  guide  as  to  the  law  on  that  subject. 

What  facts  will  create  the  contract  relation  of  carrier  and 
passenger  is  a  question  of  law,  and,  when  the  existence  of 
such  relation  is  in  controversy,  it  is  the  duty  of  the  court  to 
give  a  proper  instruction,  presented  by  a  party,  informing 
the  jury  what  facts  will  be  sufficient  evidence  of  the  con- 
tract. Peculiar  duties  and  liabilities  on  the  part  of  the  carrier 
arise  out  of,  and  are  based  on,  the  existence  of  such  contract. 
There  is  a  wide  difference  between  the  liability  of  a  rail- 
road company  to  persons  on  street  crossings  or  on  its  premises 
who  are  not  passengers  and  its  liability  to  its  passeneers. 
A  railroad  company  owes  to  its  passenger  the  highest  practica- 
ble degree  of  care  in  transporting  him  and  in  the  management 
and  operation  of  its  trains,  and  slight  neglierence  is  such  a 
breach  of  that  duty  as  will  render  it  liable.  If  Jennings  was 
a  passenger  the  defendant  owed  to  him  the  highest  deeree  of 
care  and  prudence  to  carry  him  to  his  destination,  to  protect 
him  from  injuries  from  its  servants  and  trains,  and  to  afford 
him  a  reasonable  opportunity  to  leave  the  train  with  safety. 
Pennsylvania  Co.  v.  McCaffrey,  173  111.  169,  qoN.  E.  713.  The 
responsibility  for  this  degree  of  care,  and  the  liability  for  a 
failure  to  exercise  it,  begin  when  the  contract  relation  begins. 
It  is  not  necessary,  to  create  the  relation,  that  the  passen- 
ger should  have  entered  a  train;  but  if  he  is  at  the  place 
provided  for  passengers,  such  as  the  waiting  room  or  plat- 
form at  the  station,  with  the  intention  of  taking  passage  and 
has  a  ticket,  he  is  entitled  to  all  the  rights  and  privileges  of 
a  passenger.  A  railroad  company  owes  a  general  duty  to 
receive  and  carry  those  who  present  themselves  at  the  time 
and  place  provided  for  passengers  requiring  transportation. 
In  Railroad  Co.  v.  Wilson,  63  111.  167,  Wilson,  after  purchas- 
ing a  ticket  for  a  train,  was  standing  on  a  platform  constructed 
by  the  railroad  company  for  the  convenience  of  passengers 
between  the  main  track  and  a  switch  track.  He  was  waiting 
for  the  passengers  to  alight  from  the  train  upon  which  he 
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expected  to  take  passage,  when  he  was  struck  and  injured  by 
another  train.  The  court  regarded  him  as  a  passenger,  and 
held  the  company  liable  for  the  character  of  the  platform. 
In  Railway  Co.  v.  Williams,  140  111.  27s,  29  N.  E.  672,  it  was 
held  that  the  contract  constituting  the  relation  of  carrier  and 
passenger  might  be  implied  from  the  attempt  of  Williams  to 
enter,  in  a  proper  manner,  a  street  car  as  a  passenger,  with 
the  intention  of  being  transported  thereon. 

When  the  passenger  has  presented  himself  at  the  proper 
place  to  be  transported,  his  right  to  care  and  protection 
begins.  Cooley,  Torts,  653.  But  it  is  uniformly  held  that  the 
passenger  must  have  placed  himself  under  the  dare  of  the  rail- 
road company,  so  that  the  circumstances  will  warrant  an 
understanding  on  the  part  of  the  company  that  he  is  a  passen- 
ger and  under  its  care  as  such.  Although  it  is  not  necessary 
that  fare  should  have  been  paid  or  an  express  contract  made, 
it  is  necessary  that  a  person  should  be  under  the  control  of 
a  carrier  in  order  to  be  entitled  to  its  care  as  a  passenger.  2 
Wood,  R.  R.  1037.  He  must  be  at  some  place  under  the  con- 
trol of  the  carrier  and  provided  for  passengers,  so  that  it  may 
exercise  the  high  degree  of  care  exacted  from  it,  and  the  mere 
fact  that  an  intending  passenger  has  a  ticket  and  intends  to 
take  a  train  does  not  create  the  relation  of  carrier  and  passen- 
ger. In  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  488,  the  time  when 
that  relation  begins  is  stated  as  follows:  "The  relation  of 
carrier  and  passenger  begins  when  one  puts  himself  in  the 
care  of  the  carrier,  or  directly  within  its  control,  with  the 
bona  fide  intention  of  becoming  a  passenger,  and  is  accepted 
as  such  bv  the  carrier.  Seldom,  however,  is  there  any  formal 
act  of  delivery  of  the  passenger's  person  into  the  care  of  the 
carrier,  or  of  acceptance  bv  the  carrier  of  one  who  presents 
himself  for  transportation ;  hence  the  existence  of  the  rela- 
tion is  commonly  to  be  implied  from  the  circumstances  attend- 
ant. The  rule  is  that  these  circumstances  must  be  such  as 
will  warrant  an  implication  that  one  has  offered  himself  to 
be  carried,  and  that  the  offer  has  been  accepted  by  the  car- 
rier." In  Elliott,  R.  R.  §  1579,  it  is  said:  **A  person  may 
become  a  passenger  before  he  has  entered  the  train  or 
vehicle  of  the  carrier.  We  think  it  safe  to  say  that  a  person 
becomes  a  passenger  when,  intending  to  take  passage,  he 
enters  a  place  provided  for  the  reception  of  passengers,  as  a 
depot,  waiting  room,  or  the  like,  at  a  time  when  such  a  place 
is  open  for  the  reception  of  persons  intending  to  take  passage 
on  the  trains  of  the  company.*'  In  section  1581  the  author 
says:  "The  relation  cannot  exist  unless  the  person  claiming 
to  be  a  passenger  has  been  impliedly  or  expressly  received  as 
such  by  the  carrier. ' ' 

In  June  v.  Railroad  Co.,  153  Mass.  79,  26  N.  E.  238,  a  per- 
son was  walking  towards  the  station  on  a  plank  walk,  on  the 
premises  of  the  railroad  company,  intending  to  take  a  train, 
and  was  struck  by  another  train.     The  court  held  that  he  was 
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not  a  passene:er,  and  said  that  argument  was  not  necessary  to 
show  that  a  man  walking:  towards  a  railroad  station,  with  the 
intention  of  buyiner  a  ticket  and  taking  a  train  after  he  got 
there,  was  not  a  passenger,  even  if  he  might  be  in  the  same 
place  if  he  had  begun  his  journey.  If  the  relation  has  never 
been  entered  into,  the  question  is  not  the  same  as  where  a 
passenorer  may  rightfully  be  without  ceasing  to  be  a  passenger 
after  the  relation  has  been  assumed. 

In  Webster  V.  Railroad  Co.,  i6i  Mass.  208,  37  N.  E.  165, 
24  L.  R.  A.  521,  plaintiff  alleged  that  her  intestate  was  a 
passenger  on  defendant's  railroad.  The  evidence  was  that  he 
had  in  his  pocket  a  lo-trip  ticket  between  Boston  and  the 
station  where  the  accident  happened.  He  was  running  from 
the  street  across  the  company's  tracks  on  its  premises  to. 
catch  a  train  about  to  start,  when  he  was  struck  and 
killed  by  another  train.  The  court  held  that  he  had  not 
become  a  passenger,  and  said :  ''One  becomes  a  passenger 
on  a  railroad  when  he  puts  himself  into  the  care  of  the  rail- 
road company,  to  be  transported  under  a  contract,  and  is  re- 
ceived and  accepted  as  a  passenger  by  the  company.  There 
is  hardly  ever  any  formal  act  of  delivery  of  one's  person  into 
the  care  of  the  carrier,  or  of  acceptance  by  the  carrier  of  one 
who  presents  himself  for  transportation,  and  so  the  existence 
of  the  relation  of  passenger  and  carrier  is  commonly  to  be 
implied  from  circumstances.  These  circumstances  must  be 
such  as  to  warrant  an  implication  that  the  one  has  offered 
himself  to  be  carried  on  a  trip  about  to  be  made,  and  that  the 
other  has  accepted  his  offer,  and  has  received  him  to  be 
properly  cared  for  until  the  trip  is  begun,  and  then  to  be 
carried  over  the  railroad." 

In  Railroad  Co.  v.  O'Keefe,  168  111.  1115,48  N.  E.  294, 
3Q  L.  R.  A.  148,  plaintiff's  intestate  got  upon  the  train  after 
it  had  left  the  station  and  platform,  and  at  a  place  not  pro- 
vided for  passengers.  We  held,  in  accordance  with  the 
authorities,  that  a  passenger  must  put  himself  in  the  care  of 
the  railroad  company,  and  there  must  be  something  from 
which  it  may  fairly  be  implied  that  the  company  had  accepted 
him  as  a  passenger. 

Since  a  railroad  company  owes  the  duty  of  protection  to  its 
passengers,  it  seems  plain  that  the  circumstances  must  be  such 
that  the  company  will  understand  that  such  a  person  is  a 
passenger  in  its  care  and  entitled  to  its  protection.  The 
company  certainly  has  a  right  to  know  that  the  relation  and 
duty  exist,  and  the  passenger  must  be  at  some  place  pro- 
vided by  the  company  for  passengers,  or  some  place  occupied 
or  used  by  them  in  waiting  for  or  getting  on  or  off  trains. 
Whenever  a  person  goes  into  such  a  place  with  the  intention 
of  taking  passage,  he  may  fairly  expect  that  the  company  will 
understand  that  he  is  a  passenger  and  protect  him.  If  he 
could  be  a  passenger  before  reaching  such  a  place,  there  would 
be  no  limit  or  place  where  it  could  be  said  that   he  became  a 
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passenger.  The  intention  of  taking:  a  train  would  only  prove 
a  purpose  to  enter  into  the  contract  relation,  but  would  not 
create  it.  Any  person  walking  towards  a  train  on  a  public 
sidewalk  might  have  no  intention  whatever  of  taking  the 
train,  but  might  have  an  intention  to  keep  on  along  the 
street.  So  long  as  a  person  merely  intends  to  be  carried,  but 
has  not  reached  any  place  provided  for  passengers  or  used  for 
their  accommodation,  he  is  not  a  passenger.  Counsel  for 
appellee  have  not  found  any  authority  holding  differently  from 
those  above  cited,  and  all  the  authorities  seem  to  be  in 
accord  on  the  question. 

Appellee,  however,  insists  that,  even  if  the  relation  of  pas- 
senger and  carrier  alleged  in  the  declaration  was  not  proved, 
it  was  not  so  material  as  to  require  absolute  proof;  that  the 
evidence  justified  a  finding  that  defendant  was  guilty  of  neg- 
ligence in  failing  to  observe  its  common-law  duty  of  ordinary 
care  not  to  injure  a  person  on  a  street  crossing;  that  it  failed 
to  exercise  such  ordinary  care  as  it  would  owe  to  Jennings  if 
he  was  not  a  passenger;  and  that  it  could  not  have  been 
harmed  by  the  refusal  of  the  instructions.  Even  if  it  were 
true  that  a  recovery  might  be  had,  under  the  declaration,  by 
proof  of  a  different  relation  and  duty  from  those  alleged  in  the 
declaration,  it  would  not  justify  the  refusal  of  the  court  to 
inform  the  jury  what  would  create  the  relation  of  carrier  and 
passenger,  and  impose  upon  the  defendant  the  highest  degree 
of  care  and  diligence  for  the  safety  of  Jennings.  The  third 
instruction  refused  was  of  that  character.  If  that  were  the  case, 
the  rights  and  duties  of  the  parties  would  be  presented  to  the 
iury  in  two  aspects,  with  different  duties  and  liabilities.  If 
Jennings  was  not  a  passenger,  and  his  rights  grew  out  of  the 
fact  that  he  was  crossing  a  street  at  an  intersection  of  defend- 
ant's railroad,  the  defendant  woul(!r  be  bound  to  exercise 
towards  him  ordinary  care,  while  if  he  was  a  passenger  it 
would  owe  him  the  highest  degree  of  care.  The  jury  would 
be  called  upon  to  determine  the  liability  of  the  defendant 
upon  entirely  different  grounds,  and  might  conclude  that  the 
defendant  exercised  ordinary  care,  but  not  the  highest  degree 
of  care.  The  rule,  however,  is  fundamental  that  a  plaintiff 
must  recover,  if  at  all,  upon  the  case  made  by  his  declaration 
(Railroad  Co.  v.  Driscoll,  176  111.  330,  52  N.  E.  Q2i);  and 
under  the  declaration  the  allegation  in  question  was  a  material 
one.  There  was  no  count  upon  the  common-law  duty  of  a 
railroad  company  arising  out  of  its  relations  to  a  person 
crossing  a  street  over  its  tracks  or  resting  on  a  relation  of 
that  kind.  Every  count  was  based  on  the  contract  relation, 
and  plaintiff  was  bound  to  prove  it.  The  defendant  did 
not,  in  any  manner,  waive  its  rights  in  that  respect  or  fail 
to  opportunely  object  to  a  variance.  The  objection  was 
continually  made  in  the  course  of  the  trial,  as  appears  from 
the  bill  of  exceptions.  Evidence  as  to  the  use  of  the  platform 
between  the  two  tracks  and  the  possession  of  the  commutation 
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ticket  by  Jennings  was  objected  to  as  an  attempt  to  make  a 
different  case,  and  because  the  evidence  already  showed  that 
he  was  not  a  passenger.  The  defendant  also  moved  to  direct 
a  verdict  for  it  on  the  ground  that  there  was  no  proof  that 
Jennings  was  a  passenger  or  had  been  received  as  such,  and 
that  the  proof  was  at  variance  with  the  declaration.  The 
objection  of  variance  was  never  waived,  but  was  insisted  upon 
throughout  the  trial  and  by  asking  the  instructions  in  ques- 
tion. The  court  need  not  have  given  all  of  the  five  instruc- 
tions, as  they  were  mainly  repetitions  of  the  same  rule,  but 
it  was  harmful  error  to  refuse  to  give  any  of  them.  The  judg- 
ments of  the  circuit  court  and  appellate  court  are  reversed,  and 
the  cause  is  remanded  to  the  circuit  court.  Reversed  and 
remanded. 

MAGRUDER.  J.  (dissenting).  I  do  not  concur  in  much 
that  is  said  in  this  opinion,  nor  do  I  agree  to  the  conclusion 
reached  by  it.  In  my  judgment  the  appellate  court  was  right 
in  affirming  the  judgment  of  the  trial  court,  and  gave  good 
reasons  for  doing  so  in  the  following  opinion: 

**On  behalf  of  appellant  it  is  claimed  that  there  was  error 
— First,  in  not  directing  a  verdict  for  appellant;  second,  in 
the  admission  of  evidence ;  and,  third,  in  the  refusal  of  in- 
structions asked  by  appellant,  and  also  in  the  modification  of 
certain  instructions  requested  by  it. 

^*  Under  the  first  point,  it  is  argued  that  Jennings  failed  to 
use  the  slightest  care  and"  caution  for  his  own  safety.  We 
think  the  matter  of  Jennings'  care  was  a  question  for  the  jury, 
and  under  the  evidence,  which  is  somewhat  conflicting,  rea- 
sonable and  fairminded  persons  might,  acting  reasonably, 
have  reached  different  conclusions;  and,  this  being  so,  the 
case  was  properly  submitted  to  the  consideration  of  the  jury. 
Railroad  Co.  v.  Kelly,  80  111.  App.  675,  affirmed  in  182  111. 
267,  54  N.  E.  975,  and  cases  there  cited;  Offut  v.  Columbian 
Exposition,  175  111.  472,  u  N.  E.  651;  Pennsylvania  Co.  v. 
McCaffrey,  173  111.  169,  «;o  N.  E.  713.  The  evidence  shows 
that  Jennings,  at  the  time  of  his  death,  was  65  years  of  age, 
and  had  been  in  the  habit  of  taking  the  appellant's  suburban 
trains  at  its  Seventy-Sixth  street  station  almost  daily  for  a 
period  of  nearly  5  years,  at  or  about  7:37  a.  m.,  to  go  to  his 
work,  which  was  that  of  a  glass  bender,  at  Fifty-Ninth 
street  and  Union  avenue,  nearer  the  heart  of  the  city  than 
Seventy-Sixth  street.  In  his  pocketbook,  in  the  pocket  of  a 
suit  which  he  was  wearing  at  the  time  of  the  accident,  there 
was  found  a  commutation  lo-ride  ticket  from  Auburn  Junc- 
tion to  Fifty-Ninth  street,  with  one  ride  unused.  This  ticket 
was  the  one  ordinarily  used  on  appellant's  railway  between 
Seventy-Sixth  and  Fifty-Ninth  streets.  At  Seventy-Sixth 
street  appellant's  depot  is  upon  the  east  side  of  its  tracks, 
which  consist  of  four  main  tracks,  a  spur,  and  two  cut-offs, 
the  two  easterly  tracks  being  used  for  passenger  trains ;  the 
most  easterly   being  for  north-bound  trains,    and  known   as 
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'Track  No.  i/ the  next  to  the  west  being  for  south-bound 
trains,  and  known  as  'No.  2/  and  the  two  tracks  still  to  the 
Mrest  being  for  freight  trains.  Directly  east  of  track  No.  i, 
extending  from  that  track  to  the  depot  on  the  east,  is  a  plat- 
form made  of  two-inch  planks  on  a  level  with  the  top  of  the 
rails,  extending  north  from  the  sidewalk  crossing  about  100  feet, 
at  the  north  end  being  about  10  feet  wide,  and  at  the  south 
end  being  about  17  or  i8  feet  wide.  To  the  west  of  the 
north-bound  track,  on  the  same  level,  and  extending  from  the 
north-bound  to  the  south-boutid  track,  from  the  Seventy-Sixth 
street  sidewalk,  about  100  feet  north,  is  a  similar  platform. 
Substantially  the  whole  crossing  of  Seventy-Sixth  street  is 
covered  by  similar  planking  on  the  same  level  with  the  plat- 
forms, extending  across  all  of  appellant's  tracks,  and  reaching 
to  the  north  sidewalk  of  the  crossing,  and  making  a  con- 
tinuous platform  or  planking  between  tracks  Nos.  i  and  2 
from  a  'point  about  100  feet  north  of  Seventy-Sixth  street 
to  the  south  line  of  said  street,  and  a  similar  continuous 
platform  and  planking,  on  the  same  level,  east  of  and  imme- 
diately contiguous  to  track  No.  i,  from  a  point  100  feet  north 
of  Seventy-Sixth  street  to  the  south  line  of  the  street,  with 
the  exception  of  a  narrow  space  between  the  south  sidewalk 
and  the  planking  of  the  street  crossing  proper  between  the 
rails  of  track  No.  i,  and  also  to  the  east  of  the  east  rail  of 
track  No.  i.  The  north  sidewalk  of  Seventy-Sixth  street 
joins  the  east  rail  of  track  No.  2,  and  there  is  a  small  space 
between  this  sidewalk  and  the  planking  of  the  street  crossing 
extending  from  the  east  rail  of  track  No.  2  towards  the  west. 
All  this  planking  between  tracks  Nos.  i  and  2,  including  the 
sidewalks  on  both  sides  of  Seventy-Sixth  street  was  com- 
monly used  by  persons  in  the  habit  of  taking  or  leaving  appel- 
lant's suburban  trains  at  this  point,  and  Jennings,  during  all 
the  time  he  had  taken  these  trains  at  this  station,  was  in  the 
habit  of  approaching  this  platform  between  the  tracks  Nos. 
I  and  2  from  the  west  on  the  north  sidewalk  of  Seventy-Sixth 
street,  his  home  being  at  a  point  northwesterly  from  the 
intersection  of  Seventy-Sixth  street  and  appellant's  rail- 
road tracks.  He  usually  and  ordinarily  took  appellant's 
north-bound  suburban  train  leaving  the  Seventy-Sixth  street 
station  at  7:37  a.  m.,  and  at  the  time  he  was  killed  was 
on  his  way  to  take  this  train,  going  along  the  north 
sidewalk,  and  was  struck  by  appellant's  south-bound  train, 
either  as  he  stood  very  near  the  west  rail  of  the  south- 
bound track,  or  just  as  he  was  in  the  act  of  stepping  across 
this  track  on  the  sidewalk  connecting  with  the  platform  be- 
yond it  to  the  east.  The  north-bound  train  was  about  on 
time,  but  the  south-bound  train  which  struck  Jennings,  as  we 
think  a  preponderance  of  the  evidence  clearly  establishes, 
was  several  minutes  behind  time.  These  trains  usually  and 
ordinarily  passed  each  other,  when  on  time,  at  or  about 
Eighty-First  street,   which   is    five  blocks  to  the  south  of 
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Seventy-Sixth  street,  and  several  of  the  witnesses  testify  that 
they  never  knew,  although  they  were  familiar  with  the  run- 
ning of  the  trains  at  this  point,  of  this  south-bound  train 
passing  Seventy-Sixth  street  at  the  time  the  north-bound  train 
was  stopping  there  or  about  to  stop  there.  The  north- bound 
train  was  scheduled  to  stop  at  this  station  at  or  about  the 
time  that  it  did  actually  stop  on  the  morning  of  the  accident, 
but  the  south-bound  train  was  not  scheduled  to  stop  at  this 
station.  Appellant's  engineer  was  an  experienced  man,  had 
for  some  years  been  running  this  particular  south-bound  train, 
and  must  be  presumed  to  have  been  familiar  with  the  fact  that 
the  north-bound  train  was  scheduled  to  stop  at  this  station 
for  the  receipt  and  discharge  of  passengers,  and,  in  any  event, 
the  evidence  shows  that  he  saw  the  north-bound  train  as  he 
approached  the  station  from  the  north,  and  could  easily  have 
seen,  if  he  did  not  see,  that  the  north-bound  train  was  either 
stopped  at  the  station  or  was  in  the  act  of  stopping.  He 
testified  that  this  north-bound  train  was  not  a  stranger  to  him, 
and  he  had  seen  it  leaving  there  as  his  train  would  be  com- 
ing up,  sometimes ;  that  he  knew  perfectly  well  that  this  was 
not  the  place  he  commonly  passed  it;  that  it  stopped  at  this 
station  for  passengers  at  about  7:37  a.  m.,  as  far  as  he  recol- 
lected. There  were  also  offered  in  evidence  two  rules  of  the 
appellant  company  which  were  in  force  at  the  time,  as  fol- 
lows: *Rule  114.  Great  care  must  be  exercised  by  trainmen 
of  a  train  approaching  a  station  where  any  train  is  receiving 
or  discharging  passengers.  Rule  114a.  On  double  track, 
opposing  trains  must  not  pass  while  passengers  are  being 
received  or  discharged. ' 

**The  engineer  of  the  south-bound  train  was  no  doubt 
familiar  with  these  rules,  though  he  testifies  that  he  did  not 
remember  of  being  told  by  one  Friedlander  that  there  was 
a  rule  prohibiting  him  from  passing  a  train  at  a  station.  He 
should  have  been  familiar  with  them.  While  it  does  not  appear 
that  Jennings  was,  in  fact,  familiar  with,  these  rules,  from 
the  fact  that  for  five  years  preceding  he  had  been  in  the  habit  of 
riding  upon  appellant's  suburban  trains  almost  daily,  it  is  rea- 
sonable to  presume  that  he  knew  of  such  a  rule,  and,  if  he  did, 
he  had  the  right  to  rely  upon  its  observance  by  appellant's 
servants.  Moreover,  because  of  his  long  daily  habit  of  taking 
this  particular  north-bound  train  at  this  time,  it  must  be  pre- 
sumed that  he  knew  of  the  fact  that  the  two  trains  usually  and 
ordinarily  passed  each  other  at  or  about  Eighty-First  street, 
which  was  about  half  a  mile  to  the  south,  and  it  is  but  rea- 
sonable that  he  should  have  expected  that  the  south-bound 
train  had  already  passed  at  the  time  he  reached  the  vicinity 
of  the  station.  It  also  appears  from  the  evidence  that  as  he 
approached  the  station  from  the  west,  and  as  he  walked  along 
the  sidewalk,  across  the  spur,  cut-offs,  and  freight  tracks,  the 
north-bound  train  was  coming  into  the  station,  and  at  the 
time  that  he  approached  track   No.    2,  and  as  he  stood  very 
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near  it,  there  was  considerable  noise  from  the  movement  of 
the  train  and  escaping  steam,  and  that  he  was  looking 
towards  this  train;  some  of  the  witnesses sayine:  in  an  easterly, 
but  most  of  them  in  a  southeasterly,  direction.  The  pre- 
ponderance of  the  evidence  is  that,  when  the  north-bound 
train  came  to  a  stop,  the  rear  cars  of  it,  the  train  beine:  com- 
posed of  some  seven  or  eight  coaches,  extended  partly  across,  if 
not  entirely  across,  Seventy-Sixth  street.  The  eng:ine  of  the 
south-bound  train,  as  the  evidence  tends  to  show,  struck 
Jennines  either  just  as  the  north-bound  train  was  stopped  or 
about  to  stop,  and  we  think  the  clear  preponderance  of  the 
evidence  is  that  at  the  time  he  was  struck  the  engine  of  the 
north-bound  train  and  several  of  the  cars  had  already  passed 
the  north  sidewalk  of  Seventy-Sixth  street.  The  preoonder- 
ance  of  the  evidence  shows,  we  think,  that  the  whistle  of  the 
south-bound  engine  was  sounded,  some  of  the  witnesses  saying: 
that  it  gave  several  shrill  whistles  near  or  north  of  Seventy- 
Fifth  street,  in  order  to  warn  a  colored  man  who  was  walking 
upon  the  tracks  at  a  point  near  and  south  of  Seventy-Fifth 
street ;  and  there  is  also  evidence  that  a  shrill  blast  of  the 
whistle  was  given — the  engineer  says  three  or  four  short 
whistles  and  then  a  long  one — as  it  approached  Seventy-Sixth 
street ;  also  that  he  first  blew  the  whistle  as  a  warning  to 
Jennings  when  the  train  was  40  feet  or  more  north  of  the 
crossing.  All  of  the  witnesses  who  testified  as  to  the  circum- 
stances attending  the  accident  say  that  they  heard  the  whistle 
of  the  south-bound  train  either  north  of  Seventy-Fifth  street 
or  as  it  was  near  Seventy-Sixth  street.  Most  of  these  wit- 
nesses stood  either  at  points  on  the  platform  or  crossing  east 
of  track  No.  i,  or  near  the  crossing  on  the  west. 

"Other  circumstances  testified  to  by  the  various  witnesses, 
bearing  upon  the  question  of  Jennings'  care,  appear  from  the 
evidence,  all  of  which  we  have  carefully  considered,  and  we 
cannot  say  that  a  finding  by  the  jury,  considering  all  the  evi- 
dence, that  Jennings  exercised  such  care  as  an  ordinarily 
prudent  person  would  have  done  under  the  circumstances 
shown,  can  be  said  to  be  manifestly  against  the  evidence. 
Whether  he  should  have  looked  to  the  north,  under  all  the 
circumstances  shown,  was  a  question  of  fact  for  the  jury,  as 
has  been  repeatedly  held  b}'  this  and  the  supreme  court. 
Partlowv.  Railroad  Co.,  150  111.  321,  37  N.  E.  663;  Railroad 
Co.  V.  Hansen.  166  111.  623,  46  N.  E.  107 1 :  Pennsylvania  Co. 
v.  Frana,  112  111.  308;  Railroad  Co.  v.  Nelson,  79  111.  App.  229; 
Railroad  Co.  v.  Smith,  180  111.  453,  54  N.  E.  321;;  Railroad 
Co.  V.  Batson.  81  111.  App.  143.  In  the  Partlow  Case,  supra, 
while  the  court  says  that  it  has  been  said,  in  discussing  a 
question  of  fact,  it  was  the  duty  of  a  person  approaching  a 
railroad  crossing  to  look  and  listen  before  attempting  to  cross, 
and  that  a  failure  so  to  do  was  negligence,  it  also  says:  ^The 
court  cannot  say,  as  a  matter  of  law,  that  the  failure  to  look 
and  listen  is  negligence.     These  facts  are  proper  for  the  con- 
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sideration  of  the  jury  in  determining  whether  a  person  has 
been  negligent,  but  it  cannot  be  said,  as  a  matter  of  law,  that 
a  failure  to  observe  such  acts  is  negligence/  — citing  cases. 
The  same  doctrine  is  re-affirmed  in  the  Hansen  Case,  supra« 
and  the  court  says:  4t  seems  to  us  impossible  that  there 
should  be  a  rule  of  law  as  to  what  particular  thing  a  person  is 
bound  to  do  for  his  protection  in  the  diversity  of  cases  that 
constantly  arise,  and  the  question  what  a  reasonably  prudent 
person  would  do  for  his  own  safety,  under  the  circumstances, 
must  be  left  to  the  jury  as  one  of  fact. ' 

**On  the  matter  of  the  speed  of  the  south-bound  train  at 
and  immediately  preceding  the  time  of  the  accident  there  is 
a  conflict  in  the  evidence,  the  various  witnesses  placing  the 
speed  at  from  20  to  40  miles  per  hour.  The  engineer  says  he 
was  running  between  20  and  25  miles  per  hour.  A  brakeman 
on  the  same  train  said  that  it  was  running  about  20  milei  an 
hour.  One  of  plaintiff's  witnesses,  who  was  engaged  in  the 
coal  business  at  Seventy-Sixth  street  for  six  years  and 
entirely  familiar  with  the  running  of  trains,  says  that 
it  was  going  about  35  miles  per  hour.  Another,  Johnson, 
who  lived  close  by  the  tracks,  and  was  walking  upon 
the  south-bound  track  about  half  way  between  Seventy-Fifth 
and  Seventy-Sixth  streets,  to  warn  whom  the  first  shrill 
whistles  were  given,  said  the  train  was  going  at  35  or  40  miles 
an  hour, — *  she  was  flying.'  Another  witness,  an  advertising 
agent,  familiar  with  the  running  of  railway  trains,  says  that 
it  was  running  3^  or  40  miles  an  hour;  that  before  it  struck 
Jennings  it  seemed  to  be  going  a  little  slower,  but  it  was  com- 
ing very  fast.  The  ordinance  which  was  put  in  evidence 
limited  the  speed  of  passenger  trains  at  this  point  to  30  miles 
per  hour. 

**From  a  full  consideration  of  the  evidence,  we  cannot  say 
that  a  finding  bv  the  jury  that  the  speed  of  the  train  between 
Seventy-Fifth  and  Seventy-Sixth  streets  exceeded  30  miles 
an  hour  can  be  said  to  be  manifestly  against  the  evidence. 
But  if  it  be  conceded  that  the  speed  of  the  train  was  less  than 
30  miles  per  hour,  and  therefore  not  in  violation  of  the  ordi- 
nances, we  are  of  opinion  that  under  the  first  count  of  the 
declaration,  which  charges  that  the  train  was  carelessly,  neg- 
ligently, and  improperly  driven,  managed,  and  run,  the  claim 
of  negligence,  generally,  is  established  by  the  evidence.  The 
running  of  the  train  at  all  past  the  station  was  a  violation  of 
the  rule  of  the  company  •which  required  that  it  should  not  pass 
the  north-bound  train  while  passengers  were  being  received 
or  discharged.  There  is  evidence  that  the  north-bound  train 
had  stopped  for  the  purpose  of  receiving  and  discharging 
passengers,  and  that  there  were  numerous  oassengers  upon 
the  platform  and  at  the  crossing  waiting  to  take  the  train. 
Also,  taking  the  evidence  of  the  engineer  that  he  was  running 
at  the  rate  of  20  to  2«;  miles  per  hour,  that  was  a  negligent 
rate  of  speed,  considering  all  the  circumstances  shown,  and 
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was  in  direct  violation  of  the  rule  of  the  company,  which 
reqaired  that  'great  care  must  be  exercised  by  trainmen  of 
a  train  approaching  a  station  when  any  train  is  receiving  or 
discharging  passengers. '  In  the  Kelly  Case,  supra,  it  was 
said,  Mr.  Justice  Wright  delivering  the  opinion  of  the  court, 
and  which  was  adopted  by  the  supreme  court,  that  'the  run- 
ning of  a  freight  train  at  a  high  rate  of  speed  past  a  station 
where  a  passenger  train  is  receiving  and  discharging  passen- 
gers is  so  plainly  negligent  as  not  to  require  comment.  It  is 
equally  negligent  to  so  run  a  freight  train  just  as  the  passen- 
ger train  is  pulling  into  the  station,  and  more  specially  when 
the  track  on  which  the  freight  train  is  moving  is  between  the 
depot  and  the  track  on  which  the  passenger  train  is  moving. ' 
So  we  are  of  opinion  in  this  case  that  the  jury  were  justified 
in  finding  that  the  appellant  was  negligent,  not  only  because 
the  train  was  run  at  a  speed  in  violation  of  the  city  ordinance, 
but  in  violation  of  its  own  rules,  and  also  in  running  past  the 
north-bound  train  at  the  rate  of  20  or  25  miles  per  hour,  even 
if  it  had  not  stopped,  but  was  upon  the  point  of  stopping,  at 
the  station  for  the  purpose  of  receiving  and  discharging  pas- 
sengers. 

''It  is  claimed  by  appellant's  counsel  that  as  it  is  alleged  in 
each  count  of  the  declaration  that  Jennings  was  received  by 
the  appellant  as  a  passenger,  and  because  there  was  no  evi- 
dence tending  to  prove  this  allegation  of  the  declaration,  there 
could  be  no  recovery.  We  think  the  contention  is  not  tenable, 
for  two  reasons :  First,  because  the  evidence  tends  to  show 
that  Jennings  was  received  as  a  passenger,  and  from  it  the 
jury  were  justified  in  finding  that  he  was  so  received;  and, 
second,  the  proof  of  the  allegation  was  not  necessary  to  a 
recovery  in  this  case. 

"From  the  evidence,  partly  hereinabove  stated,  while  it 
appears  that  Jennings  was  not  actually  upon  the  platform  be- 
tween tracks  Nos.  i  and  2,  he  was  within  a  few  feet  of  it, 
approaching  it  upon  the  sidewalk  built  of  the  same  kind  of 
material  as  the  platform*  by  the  appellant,  which  platform 
was  immediately  adjoining  the  sidewalk,  between  the  tracks, 
upon  the  same  level  therewith,  and  the  sidewalk  was  imme- 
diately adjoining  and  connected  with  the  planking  which 
formed  the  street  crossing,  all  of  which  crossing,  including  the 
said  sidewalk,  was  habitually  and  commonly  used  by  persons 
and  passengers  who  were  received  and  discharged  from  appel- 
lant's suburban  trains.  This,  with  the  further  fact  that 
Jennings  had  for  several  years  prior  thereto  been  almost  daily 
in  the  habit  of  approaching  appellant's  trains,  as  well  as  leav- 
ing them,  by  this  platform  crossing  and  sidewalk,  and  that  he 
had  upon  his  person  a  commutation  ticket  which  was  good  for 
passage  upon  appellant's  railway  trains,  was  sufficient  proof 
to  support  the  allegation  that  he  was  received  as  a  passenger 
by  the  appellant.  We  think  that  under  these  facts  it  may  be 
said  that  he  was  upon  the   premises  of  the  carrier, — at  least, 
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premises  which  it  had  appropriated  and  used  for  the  purpose 
of  receiving  and  discharging  its  passengers,  and  for  their  con- 
venience. 

**In   2  Wood,   R.   R.    1037,   it  is  said:     *It   is  not  always 
easy  to  determine  when  the  relation  of  passenger  begins, 
and  it    would    seem    from  the  cases  that  it  is  not   neces- 
sary that  a  contract   for  passage  should  have  been   actually 
made,    or    the    fare    actually   paid,    in    order  to  create  the 
relation,  but  it  is  necessary  that  a  person  should  be  under 
the  control  of  the  carrier  in  order  to  be  entitled  to  its  care  as 
such.     Therefore  a  person  cannot  be  regarded  as  a  passenerer 
who  is  not  upon  the  premises  of  the  carrier. '     In  Railroad  Co. 
v.  O'Keefe,  168  111.  iii;,  48  N.   E.   294.  39  L.  R.  A.  148,    the 
court,  in  considering  the  question  as  to  when  the  relation  of 
passenger  and  carrier  exists,  says:     *One  does  not  become  a 
passenger  until  he  has  put  himself  in  charge  of  the  carrier, 
and  has  been  expressly  or  impliedly  received  as  such  bv  the 
carrier.'     In   Cooley,    Torts,     770,    the  author  says:     **The 
responsibility  of  a  carrier  begins  when  the  passenger  presents 
himself  for  transportation,  and  this  he  may   be  said   to  do 
when  he  approaches  the  place  of  reception  for  the  purpose. ' 
The  following    authorities    hold,    in    substance,    that    this 
relation  commences  when  a  person  goes  upon  the  premises  of 
the  carrier  for  the  purpose  of  taking  a  train,  and  its  premises 
are  considered  as  any  place  where   it  has  been  allowed  a 
custom  to  receive   passengers,    even  where  there  is  no  plat- 
form provided,  and  that  it  is  necessary  only,  in  order  to  create 
the  relation,  that  the  person  should  be  upon  the  premises  of 
the  carrier  for  present  transportation  and  waiting  to  take  the 
train.     Lent  v.   Railroad  Co.,  120  N.    Y.    467,  24  N.  E.  653; 
AUender  v.    Railroad   Co.,    37   Iowa,    264;  Railroad   Co.    v. 
Galliher,  89  Va.  639,  16  S.  E.  935;  Thomp.  Carr.  43;  Dewire 
v.  Railroad  Co.,  148  Mass.  343.  19  N.  E.  523.  2  L.  R.  A.  166; 
Pennsylvania  Co.  v.  McCaffrey.  173  111.  169,  i;o  N.  E.  713. 

**As  we  have  seen  by  the  several  counts  of  the  declaration, 
besides  the  allegation  that  Jennings  was  received  as  a  passen- 
ger, it  is  averred  that  it  was  the  dutv  of  appellant  to  have 
allowed  Jennings  to  safely  cross  the  railroad  track,  to  safely 
take  and  mount  the  train,  and  not  to  have  negligently  driven 
its  engine  and  train  of  cars  up  to  and  over  the  crossing  when 
Jennings  was  standing  or  walking  over  the  crossing,  with  all 
due  care  and  diligence  on  his  part,  for  the  purpose  of  reaching 
and  mounting  the  north-bound  train.  We  think  the  proof  of 
this  allegation  was  entirely  sufficient,  so  far  as  concerns  the 
question  of  care  on  Jennings'  part  and  the  negligence  of  the 
appellant,  to  justifv  a  recovery  without  any  proof  that  he 
was  received  as  a  passenger.  It  is  elementary  that  in  this 
class  of  cases  the  proof  of  one  charge  of  negligence  is  sufficient 
to  justify  a  recovery,  so  far  as  negligence  is  concerned,  with- 
out proving  other  charges  of  negligence  made  by  the  declara- 
tion.    If  Jennings  was  received  as  a  passenger,    appellant's 
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duty  to  him  was  that  of  the  highest  care ;  but,  if  he  was  not, 
it  still  owed  him  the  duty  of  exercising  ordinary  care,  at  least, 
to  avoid  injuring  him. 

''On  behalf  of  appellant  it  is  also  claimed  that  there  was 
error  in  permitting  evidence  as  to  the  use  made,  prior  to  the 
accident,  of  the  planking  between  the  north  and  south  bound 
tracks  in  alighting  from,  and  taking  suburban  trains  at,  the 
Seventy-Sixth  street  station,  and  also  as  to  the  extent  of  such 
use.  No  authority  is  cited  in  support  of  the  contention,  and 
we  think  what  has  already  been  said  shows  that  this  evidence 
was  entirely  proper  and  admissible. 

**The  learned  trial  judge  refused  thirteen  instructions  asked 
for  appellant,  and  modified  two  others,  each  of  which  rulings 
is  claimed  to  have  been  erroneous.  Five  of  these  instructions, 
numbered  i  to  5,  inclusive,  are  based  upon  the  theory  that  it 
was  necessary  for  appellee  to  prove,  before  there  could  be  a 
recovery,  that  Jennings  had  been  received  as  a  passenger  by 
appellant.  What  has  been  said  sufficiently  disposes  of  the 
claim  that  it  was  error  to  refuse  these  instructions. 

"Two  others  of  these  instructions.  Nos.  6  and  7,  are  based 
upon  the  theory  that  it  was  the  duty  of  Jennings  to  have 
looked  in  each  direction  for  the  approach  of  trains,  and  in  sub- 
stance tell  the  jury  that  there  could  be  no  recovery  unless  he 
did  so  look.  What  has  been  said  we  think  disposes  of  this 
contention,  and  shows  that  it  was  not  error  for  the  court  to 
refuse  the  instructions. 

**The  ninth  refused  instruction  is,  in  substance,  covered 
by  the  tenth.  Instruction  No.  iii,  refused,  is,  in  our  opin- 
ion, properly  refused,  because  it  singles  out  and  calls  to  the 
attention  of  the  iury  a  particular  part  of  the  evidence.  We 
think  the  twelfth  and  thirteenth  refused  instructions  were 
properly  refused ;  the  twelfth  because  there  was  evidence  that 
the  north-bound  train  had  stopped  at  the  station  for  the  pur- 
pose of  receiving  and  discharging  passengers,  and  that  it  was 
a  violation  of  the  appellant's  rule  for  the  south-bound  trSiin 
to  pass  it  under  such  circumstances.  The  thirteenth  instruc- 
tion ignores  the  rule  of  the  company,  and  was  therefore  prop- 
erly refused.  The  fourteenth  instruction  was  properly 
refused,  because,  among  other  things,  it  tells  the  iurv  there 
was  no  proof  as  to  whether  or  not  the  bell  on  the  engine  of 
the  south-bound  train  or  the  tower  bell  was  ringing  as  the 
south-bound  train  approached  the  crossing.  The  first  of 
appellee's  witnesses  testified  that  'aside  from  the  shrill 
whistling  that  occurred  before  the  accident  I  didn't  hear, 
notice,  or  remember  anything  else. '  From  this  evidence  we 
think  the  jury  were  justified  in  finding  that  neither  of  these 
bells  was  rung.  The  fifteenth  instruction  was  properly  refused 
because  it  is  argumentative,  and.  besides,  it  in  substance  tells 
the  jury  that  certain  facts  constitute  negligence.  Railroad 
Co.  V.  Griffin,  184  111.  10,  ^6  N.  E.  337.  Instructions  num- 
bered i6k  and  11  were  properly  modified.     Instruction  loi,  as 
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asked,  had  the  same  defect,  as  to  Jennings*  dat}'  to  look  up 
and  down  the  tracks,  as  in  instructions  6  and  7,  refused.  As 
modified,  this  objection  was  cured.  The  eleventh  instracticm 
was  as  favorable  to  appellant  as  amended  as  it  was  entitled  to 
have  it.  We  see  no  objection  to  the  instruction  driven  as  it 
was  modified.  Being  of  opinion  that  the  jury  was  sufficiently 
instructed  as  to  the  issues  involved,  and  that  there  is  no  error 
in  the  record,  the  judgment  is  affirmed.*' 


State  v.  Bogardus. 

{Supreme  Court  of  Kansas^  June  S,  igoi.) 
[65  Pac.  Rep.  251.] 

Highways — Establishments — Residence  of  Railroad.*— In  the  applica- 
tion of  the  statutes  relating*  to  the  establishment  and  laying*  out  of 
public  highways,  a  railway  company  is  to  be  regarded  as  a  resident 
of  any  county  in  which  it  operates  its  road  or  exercises  corporate 
franchises. 

Sanne — Same — Meeting  of  Viewers. — The  notice  required  to  be  g-iven 
to  a  landowner  of  the  meeting  of  road  viewers  under  section  5839  of  the 
General  Statutes  of  1899  is  jurisdictional.     State  v,  Farry,  23  Kan.  731. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Coffey  county ;  W.  A.  Randolph, 
Judge. 

S.  S.  Bogardus  was  convicted  of  obstructincr  a  public  road, 
and  appeals.     Reversed. 

A.  A.   Hurd,  O.  J.  Wood,  W.  Littlefield,   and  E.  J.  Crego, 
for  appellant. 
A.  A.  Godard,  Atty.  Gen.,  and  S.  D.  Weaver,  for  the  State. 

SMITH,  J.  Appellant  was  convicted  in  the  court  below 
of  obstructing  a  public  road.  He  was  section  foreman  of  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  and  closed 
UD  a  highway  established  by  an  order  of  the  board  of  county 
commissioners  over  the  tracks  and  right  of  wav  of  the  com- 
pany. On  petition  of  12  householders,  the  board  of  county 
commissioners  appointed  3  viewers,  who  were  notified  by  the 
county  clerk  to  meet  on  the  8th  day  of  November,  1897.  Among 
other  things,  they  were  directed,  as  required  by  the  statute, 
to  ^^  assess  and  determine  the  compensation  to  be  made  to  the 
owners  of  the  land  across  which  the  road  is  to  be  located,  and 
the  damages  sustained  by  any  person  or  persons  through  whose 
premises  the  road  is  proposed  to  be  established,'*  and  to 
make  report  in  writing,  etc.  The  viewers  met  in  pursuance 
of  the  order  of  the  board  of  county  commissioners  and  the 
notice  given  them  by  the  county  clerk.  On  the  6th  day  of 
January,  1898,  being  two  months  less  two  days  after  the  viewers 
had  met,  a  notice  was  served  on  the  agent  of  the  railway  com- 

*See  generally,  7  Rap.  &  Mack*s  Dig.  67  ;  19  Am.  &  Eng.  Knc.  Law, 
791  et  seg. 
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pany  as  follows:  ''To  the  Kansas  City,  Ottawa  and  Emporia 
R'road  Co. :  Please  take  notice  that  the  viewers  appointed 
by  the  board  of  county  commissioners  of  Coffey  county,  Kan- 
sas, to  view  and  lay  out  a  county  road  petitioned  for  by  James 
Courtner  and  others  (petition  filed  July  7th,  1897),  did  meet 
on  the  8th  day  of  November.  1897,  at  beg.  of  said  road,  at 
which  time  and  place  all  claims  for  damages  must  be  pre- 
sented. Said  proposed  county  road  lies  partly  on  land  owned 
by  your  company.  Dated  Jan.  5th,  1898.  James  Courtner, 
Principal  Petitioner.**  The  company  made  no  appearance 
either  before  the  viewers  or  the  board  of  county  commissioners. 
The  notice  required  by  law  is  provided  for  in  section  5839  of 
the  General  Statutes  of  1899,  wherein  it  is  made  the  duty  of 
at  least  one  of  the  petitioners  for  the  road  to  cause  six 
days'  notice  to  be  given  in  writing  to  the  owner  or  owners, 
or  their  agents,  if  residing  in  the  county,  through  whose 
land  said  road  is  proposed  to  be  laid  out  and  established, 
and  also  six  days*  notice  to  the  county  surveyor  of  the  time 
and  place  of  the  meeting  of  the  viewers.  Since  1874  the 
notice  required  by  said  section  has  been  jurisdictional.  State 
V.  Farry,  23  Kan.  731.  The  legality  of  the  appellant's  con- 
viction therefore  deoends  on  whether  the  railway  company, 
under  the  highway  laws  of  the  state,  is  to  be  regarded  as  a 
resident  of  a  county  through  which  the  railway  runs,  and  in 
which  the  highway  is  sought  to  be  laid  out  and  established. 
If  the  railway  company  is  to  be  regarded  as  a  nonresident  of 
such  county,  then  no  notice  of  the  meeting  of  the  viewers  was 
required  by  law  to  be  served  on  it.  We  think  it  must  be 
held,  both  on  reason  and  authority,  that  the  railway  company, 
in  the  application  of  the  law  relating  to  the  laying  out  of 
highways,  is  to  be  regarded  as  a  resident  of  every  county  in 
the  state  through  which  its  road  runs.  In  fact,  the  question 
has  been  decided  by  this  court.  In  State  v.  Horn.  34  Kan. 
^56,  560,9  Pac.  208,  it  was  said:  "We  might  further  say 
in  this  connection  that  the  defendant's  employer  was  a  rail- 
road company  chartered  and  organized  under  the  laws  of 
Kansas,  and  doing  business  and  operating  its  railroad  within 
the  county  in  which  this  action  was  commenced,  and  was 
therefore  a  resident  of  such  county,  if  a  railroad  company 
can  ever  be  a  resident  of  any  place.  * '  This  railroad  company 
is  incorporated  under  the  laws  of  Kansas.  It  has  an  agent 
in  Coffey  county,  where  this  conviction  was  had,  and  owns 
property  and  transacts  business  there.  It  cannot  be  said  that 
its  fixed  place  of  abode  is  in  Shawnee  county,  where  the 
capital  of  the  state  is  situated,  where  its  charter  is  filed,  and 
its  principal  office  maintained.  This  view  is  sustained  by 
numerous  authorities.  Railroad  Co.  v.  Haskell,  1 1  Ind.  301 ; 
People  V.  Fredericks,  48  Barb.  173.  In  Bristol  v.  Railroad 
Co.,  15  IIL  436,  437,  it  is  said:  "The  residence  of  a  corpora- 
tion, if  it  can  be  said  to  have  a  residence,  is  necessarily  where 
it  exercises  corporate  functions.     It  dwells  in  the  place  where 
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its  business  is  done.  It  is  located  where  its  franchises  are 
exercised.  It  is  present  where  it  is  engaged  in  the  prosecu- 
tion of  the  corporate  enterprise.  This  corporation  has  a  legal 
residence  in  any  county  in  which  it  operates  the  road  or 
exercises  corporate  powers  and  privileges.  In  legal  contem- 
plation, it  resides  in  the  counties  through  which  its  road 
passes,  and  in  which  it  transacts  its  business."  This 
doctrine  is  approved  in  Baldwin  v.  Railroad  Co.,  5  Iowa,  518. 
See,  also.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Atlanta  &  F.  R. 
Co.  (C.  C. )  49  Fed.  608;  Richardson  v.  Railroad  Co.,  8  Iowa, 
260;  Davis  V.  Railroad  Co.,  17  Ga.  323.  The  railway  com- 
pany being,  in  contemplation  of  law,  a  resident  of  Coffey 
county,  it  follows  that  it  was  entitled  to  notice  of  the  opening 
of  the  road  and  of  the  meeting  of  the  viewers,  the  same  as  an 
individual  resident  of  the  county.  The  judgment  of  the  court 
below  will  be  reversed,  and  a  new  trial  granted.  All  the 
iustices  concurring. 


Metropolitan  Trust  Co.  et  al.  v.  Railroad   Equipment 

Co.  et  al. 

Railroad  Equipment  Co.  v.  Mercantile 

Trust  Co.  et  al. 

{^Circuit  Court  of  Appeals^  Sixth  Circuity  May  7,  /90/.) 

[108  Fed.  Rep.  913.] 

Railroads — Contract  for  Equipment— Conditional  Sales.* — A  contract, 
purporting  to  be  a  lease  of  equipment  to  a  railroad  company,  which 
executes  so-called  '*lease  warrants/'  payable  monthly  during  a  specified 
time,  and  on  payment  of  the  last  of  such  warrants  is  to  become  the 
owner  of  the  equipment,  is  in  legal  effect  a  sale ;  the  seller  retaining 
title  to  the  property  sold  as  security  for  the  payment  of  the  price. 

Same  ~  Notes  for  Equipment— Ohio  Usury  Statutes. — The  eflFect  of 
Rev.  St.  Ohio,  §  3287,  authorizing*  railroad  companies  to  borrow  money 
at  a  rate  of  interest  not  exceeding*  7  per  cent.,  and  to  issue  bonds  or 
notes  for  the  same,  and  of  section  3290,  which  provides  that  the  directors 
may  sell  or  negotiate  such  bonds  or  notes  at  not  less  than  75  per  cent,  of 
par,  is  to  exempt  railroad  companies  from  the  operation  of  the  g-eneral 
usury  statute  ;  and  notes  or  lease  warrants  issued  by  a  railroad  company 
for  deferred  payments  on  equipment  bought  are  valid,  althoug-h  their 
amount  is  greater  than  the  sum  due  on  the  price  of  such  equipment  with 
the  legal  rate  of  interest,  but  not  greater  than  would  have  been  required 
if  they  had  borne  interest  at  7  per  cent,  and  been  discounted  at  75  per 
cent,  of  par. 

Same- Authority  to  Issue  Notes— Ohio  Statutes.— Under  Rev.  St. 
Ohio,  §  3287,  which  authorizes  railroad  companies  to  issue  bonds  or  notes 
and  secure  the  same  by  a  pledge  of  their  property  or  income,  a  railroad 
company  has  power  to  issue  so-called  "lease  warants'*  for  deferred  pay- 
ments on  equipment,  the  title  to  which  remains  in  the  seller  until  all 
such  warrants  are  paid,  and  then  passes  to  the  company. 

Same — Conditional  Purchase  of  Equipment— Rights  of  Seller. — The 
Ohio  act  of  May  4,  1885  (82  Ohio  Laws,  p.  238),  relating  generally  to 
conditional  sales  of  personal  property,  and  requiring  the  seller,  before 
taking  possession  on  condition  broken,  under  penalty  of  criminal  prose- 
cution, to  tender  to  the  purchaser  repayment  of  at  least  50  per  cent,  of 

♦See  6  Rap.  &  Mack's  Dig.  429  et  seq, ;  19  Am.  &  Eng.  Enc.  Law,  714. 
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the  amount  paid  thereon,  does  not  apply  to  conditional  sales  of  equip* 
ment  to  railroad  companies,  which  were  specially  provided  for  by  Act 
March  16,  1882  (79  Ohio  Laws,  p.  45),  recognized  as  remaining-  in  force 
after  the  passage  of  the  general  act  of  1885  by  its  amendment  by  Act 
April  12, 1889  (86  Ohio  Laws,  p.  255). 

Same — Foreclosure  of  Qeneral  Mortgage. — A  corporation  making  a 
conditional  sale  of  equipment  to  a  railroad  company,  retaining  title 
until  the  full  payment  of  notes  given  for  the  price,  on  the  foreclosing  of 
mortgages  covering  all  the  property  of  the  company  before  full  pay- 
ment, is  entitled  to  take  back  the  equipment,  or,  in  case  the  mortgagees 
elect  to  retain  it,  to  a  first  lien  thereon  for  the  amount  still  due,  without 
any  deduction  on  account  of  expenditures  made  by  the  railroad  company 
or  its  receiver  for  the  preservation  or  improvement  of  such  property. 

Appeal  and  Cross  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Division  of  the  Eastern  Dis- 
trict of  Ohio. 

This  appeal  and  cross  appeal  are  from  so  much  of  a  general 
decree  in  a  consolidated   railroad-mortgage  foreclosure  case 
as  awarded  to  the  Railroad  Equipment  Company  a  decree  for 
$51,400.61;  as  the  aggregate  sum  due,  with  interest  upon  20 
so-called ''lease  warrants"  issued  upon  renewals  and  exten- 
sions of  several  equipment  contracts  entered   into  with  the 
predecessors  of  the  Columbus,  Sandusky  &  Hocking  Railroad 
Company,  the  mortgagor  railroad  company  defendant  in  said 
consolidated  cause.     The  complainant  in  the  principal  of  the 
consolidated  causes,   the   Metropolitan    Trust  Company  of 
New  York,  for  the  purpose  of  selling  the'  mortgaged  railroad 
free  from  all  liens  or  charges,  brought  in  various  persons  and 
corporations  claiming  liens  upon  said  railroad  or  its  equip- 
ment.    Among  those  thus  brought  in  was  the  Railroad  Equip- 
ment Company.     Priority  in  the  proceeds  of  sale  over  the 
mortgagees  and  over  the  holders  of  receiver's  certificates  issued 
in  said  cause  was  accorded  to  the  claims  of  the  equipment 
company,  except  in  so  far  as  the  proceeds  of  such  certificates 
had  been  ''expended  in  preserving  or  improving  the  said  equip- 
ment,*'conditionally  sold  to  the  railroad  by  the  equipment 
company  or  its  assignors.    The  mortgagees  in  the  case  docketed 
here  as  No.  870  appealed  from  so  much  of  said  decree  as  found 
any  sum  to  be  due  to  the  equipment  company  and  the  equip- 
ment compai^    has,   in  cause   No.    886,    appealed  from  so 
much  of  the  decree  as  awarded  to  the  receiver's  certificates 
priority  over    its    claim  and   lien.     The    "lease  warrants*' 
held  by  the  equipment  company  purport  to  have  issued  for 
rentals  for    equipment    furnished    to    one  or  other  of  the 
railroad  companies  to  which  the  present  company  has  suc- 
ceeded  by  the  equipment    company  or  some    company  to 
whose  rights  it  has  succeeded.     The  original  and  renewal 
contracts  are  very  lengthy.     They  ar«  well  summarized  by  the 
court  below  as  follows : 

"In  each  of  the  equipment  contracts  under  which  these 
lease  warrants  were  issued  the  company  furnishing  the  equip- 
ment agreed  to  lease  it  to  the  railway  company  for  the  period 
of  60  months  from  a  certain  date.     The  value  of  the  equip- 
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ment  was  stated.  A  cash  payment  of  25  per  cent,  or  30  per 
cent,  was  to  be  made  upon  delivery,  and  the  balance  was  to 
be  provided  for  in  60  consecutive  monthly  payments  of  a  cer- 
tain amount,  each  making:  the  total  agreed  to  be  paid,  a  sum 
exceeding  the  stated  value  of  the  equipment  and  8  per  cent, 
interest  thereon.  The  deferred  payments  were  to  be  repre- 
sented by  so-called  'lease  warrants,'  dated  in  Ohio  (with  two 
exceptions,  where  they  were  dated  New  York),  made  by  the 
railway  company  to  the  order  of  the  equipment  company,  and 
all  payable  at  the  city  of  New  York  (with  one  exception),  and 
referring  to  a  contract  of  lease  of  even  date  therewith.  In 
case  of  default  in  payment  of  any  of  the  lease  warrants,  the 
lessor  was  to  have  the  right  to  take  immediate  and  exclusive 
possession,  and  to  sell  the  same  at  public  or  private  sale,  and 
apply  the  proceeds  to  the  payment  of  any  and  all  installments 
of  rent  for  the  whole  of  said  term  of  60  months,  whether  the 
installments  had  fallen  due  or  not,  less  interest  at  s  pcr  cent, 
per  annum.  If  the  proceeds  were  more  than  sufficient  to 
pay  the  unpaid  installments  of  rent,  with  interest  and  ex- 
penses, then  the  surplus  was  to  go  to  the  railway  company ; 
but,  if  there  was  a  deficit,  the  railway  company  was  liable 
therefor.  If  the  installments  were  all  paid,  then  the  equip- 
ment, without  further  conveyance  or  transfer,  was  to  become 
the  absolute  property  of  the  railway  company.  The  company 
defaulted  on  a  number  of  the  lease  warrants,  and  in  December, 
i8q3,  an  extension  agreement  in  regard  to  them  was  made. 
This  agreement  recites  the  failure  of  the  railroad  company 
to  pay  the  lease  warrants  under  the  contracts,  the  forbearance 
of  the  equipment  company  to  take  possession,  and  its  willing- 
ness to  accede  to  the  request  of  the  lessee,  and  to  grant,  upon 
certain  terms  and  conditions  hereinafter  set  forth,  an  exten- 
sion of  time  for  the  payment  of  all  the  said  lease  warrants  out- 
standing and  unpaid  under  said  contracts,  including  those  past 
due  and  in  default.  The  agreement  provided  that  the  equip- 
ment company  would  take  up  the  outstanding  lease  warrants 
amounting  to  $116,338.39,  and  that  the  railway  company  would 
pay  the  equipment  company,  at  its  office  in  the  city  of  New 
York,  as  rentals  or  otherwise,  for  the  equipment,  a  cash  pay- 
ment of  $5,857,  and.  in  addition  thereto,  60  consecutive 
monthly  payments  of  $2,347.52  each,  beginning  February  20, 
1894,  and  ending  January  20,  1899,  making  in  all,  for  the 
deferred  payments,  $104,851.20.  The  new  lease  warrants 
were  dated  Columbus,  Ohio,  and  referred  to  the  contract. 
The  lease  warrants  under  the  earlier  contracts  were  to  be 
taken  up  and  acquired  by  the  equipment  company,  and  held 
as  security  for  the  payment  of  the  new  one,  and  were  to  con- 
tinue in  existence,  with  all  the  rights  under  them,  until  the 
new  contract  was  completed.** 

Morrison  R.  Waite  and  R.  R.  Rogers,  for  Mercantile  Trust 
Co.  and  Metropolitan  Trust  Co. 
Judson  Harmon,  for  Railroad  Equipment  Co. 
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Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  having  made  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

The  principal  defense  urged  against  these  claims  is,  that 
they  include  interest  in  excess  of  the  interest  allowed  by  the 
law  of  Ohio,  and  that  the  railroad  companies  entering  into 
said  contracts  were  corporations  created  under  the  law  of 
Ohio,  and  had  no  power  to  agree  to  pay  more  than  7  per 
cent,  interest.  The  transactions  evidenced  by  the  several 
equipment  contracts  are  nothing  more  than  contracts  for  the 
sale  of  the  equipment,  the  title  being  retained  as  security  for 
the  purchase  money.  The  immense  verbiage  employed  to 
give  these  schemes  the  semblance  of  a  leasine  and  rental  is  in 
vain.  Their  true  character  cannot  be  disguised.  Contracting 
Building  Co.  v.  Continental  Trust  Co.  (decided  by  this  court 
November.  IQCX))  108  Fed.  i.  The  notes  called  "lease  war- 
rants" do  not  bear  interest  before  maturity.  If  the  *' value" 
stated  in  the  original  contracts  be  t-egarded  as  the  ** price"  for 
which  the  proi:>erty  was  sold,  these  notes  include  interest  in 
excess  of  9  per  centum  per  annum,  and  in  the  case  of  two  of 
the  contracts  the  interest  exceeds  12  per  cent,  per  annum. 
Is  such  a  rate  of  interest  permissible  under  the  law  of  Ohio.? 

It  is  difficult  to  add  anything  to  the  opinion  of  Judge  Taft 
construing  the  statutes  of  Ohio  in  respect  to  the  powers  of 
Ohio  railroad  companies  to  borrow  money.  The  opinion  of 
that  very  able  judee  is  contained  in  the  record  and  is  reported 
in  93  Fed.  702,  704.   Upon  this  matter  Judge  Taft  said : 

**Bv  section  3287,  Rev.  St.  Ohio,  the  defendant  company 
was  permitted  to  borrow  money  at  a  rate  not  exceeding  7  per 
cent.,  and  to  issue  bonds  or  notes  for  the  same,  and  to  secure 
them  by  a  pledge  of  its  property  or  income.  By  section  3290 
it  is  provided  that  the  directors  may  sell  or  negotiate  such 
bonds  or  notes  at  not  less  than  75  per  cent,  of  par.  It  has 
been  held  by  the  supreme  court,  in  the  case  of  Junction  R. 
Co.  V.  Bank  of  Ashland,  12  Wall.  226,  20  L.  Ed.  385,  that 
section  3290  (which  was  the  first  section  of  the  act  of  the  leg- 
islature of  Ohio  passed  December  15,  1852  [51  Ohio  Laws, 
p.  286]).  was  tantamount  to  a  repeal  of  the  usury  laws  as  to 
such  companies.  It  is  said  that  this  statement  by  Mr.  Justice 
Bradley,  in  delivering  the  opinion  of  the  supreme  court  in  that 
case,  was  merely  obiter  dictum,  and  ignored  the  effect  of  sec- 
tion 3287.  It  is  true  that  the  questionof  usury  was  eliminated 
from  the  case  by  the  holding  that  the  contract  was  a  New 
York  contract,  but  the  particular  language  was  used  in  dis- 
cussing the  question  whether  an  Indiana  corporation,  which 
had  been  reincorporated  in  Ohio,  had  power,  under  the  law 
of  Ohio,  to  issue  bonds  drawing  10  per  cent,  interest.  The 
question  was,  therefore,  directly  presented  to  the  court,  and 
had  to  be  decided,  whether  an  Ohio  corporation  could,  under 
Act  Dec.  15,  1852,  issue  bonds  drawing  10  per  cent,  interest. 
and  the  question  was.  answered  in  the  affirmative.     Since  that 
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decision,  Act  Dec.  15,  1852,  has  been  amended  to  its  present 
form,  as  it  appears  in  section  3290,  which  limits  the  power  to 
a  sale  or  negotiation  of  its  bonds  or  notes  at  not  less  than 
75  per  cent,  of  par.  Taking  sections  3287  and  3290  tog:ether, 
this  wonld  really  restrict  the  borrowing:  power  of  railroad 
companies  to  loans  with  annual  interest  at  the  rate  of  $7  on 
$75,  or  something  more  than  9  per  cent.  It  is  not  claimed 
that  the  loans  here  in  controversy  exceed  such  a  rate.  It  is 
said  that  the  case  of  Coe  v.  Railroad  Co.,  10  Ohio  St.  372, 
7^  Am.  Dec.  518,  overrules  the  construction  put  upon  section 
3290  in  Junction  R.  Co.  v.  Bank  of  Ashland.  I  do  not  think 
so.  It  was  held  in  the  Coe  Case  that  the  issue  of  bonds  draw- 
ing 7  per  cent.,  payable  semiannually,  was  not  a  violation  of 
section  3287,  limiting  the  power  of  railroad  companies  to  the 
issue  of  bonds  bearing  7  per  cent,  or  less,  and  that  under  sec- 
tion 3290  such  bonds  might  be  sold  by  the  company  issuine 
them  at  a  discount.  If  this  implies  that  bonds  drawing  more 
than  7  per  cent,  may  not  be  issued,  it  only  refers  to  the  form 
of  the  obligation,  and  not  to  the  essence ;  for  it  is  palpable 
that  the  sale  by  the  obligor  of  the  bond  drawing  7  per  cent, 
interest  at  a  discount  is  nothing  more  than  the  borrowing  of 
money  at  a  greater  rate  than  7  per  cent.  In  the  case  at  bar 
the  obligations  are  not,  on  their  face,  obligations  drawing 
more  than  7  per  cent,  interest,  and  I  should  hesitate  long  to 
declare  them  void,  either  as  usurious  or  as  ultra  vires  the 
defendant  railroad  company,  on  a  mere  objection  to  their 
form,  when  the  railroad  company  really  has  the  power  to  do 
that  which  is,  in  effect,  the  borrowing  of  money  at  a  greater 
rate  of  interest  than  is  stipulated  for  in  such  obligations.  In 
so  far  as  sections  3287  and  3290  permit  railroad  companies  to 
borrow  money  at  a  greater  rate  than  8  per  cent.,  they  do 
repeal  the  usury  laws  as  to  such  companies.'' 

When  Judge  Taft  said  that  sections  3287  and  3290  of  the 
Revised  Statutes  of  Ohio,  construed  together,  '^restrict  the 
borrowing  power  of  railroad  companies  to  loans  with  annual 
interest  at  the  rate  of  seven  dollars  on  seventy-five  dollars, 
or  something  more  than  nine  per  cent.,"  and  that  it  was  "not 
claimed  that  the  loans  here  in  controversy  exceed  such  a 
rate,''  he  did  not  consider  that  the  rate  would  be  affected  by 
the  discount  for  the  use  of  the  money  actually  received,  and 
that  the  rate  admissible  upon  his  construction  of  the  statutes 
must  be  found  by  apportioning  the  discount  to  the  time  of  the 
loan  and  adding  it  to  the  running  interest.  His  attention 
was  called  to  this,  but  he  denied  a  rehearing,  although  the 
rate  thus  determined  much  exceeded  9  per  cent,  upon  two  of 
the  contracts  involved,  saying  that  the  rate  thus  determined 
did  not  exceed  the  power  of  the  companies  to  allow  under  the 
statute.  If  these  Ohio  companies  might  have  made  their 
notes  bearing  interest  at  7  per  cent.,  and  then  sold  them  at  a 
discount  of  25  per  cent,  to  raise  the  means  to  pay  for  this 
equipment,   we  see  no  reason   why  they   may  not  execute 
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their  notes  direct  to  the  seller,  and  include  therein  a  rate 
of  interest  which  they  might  lawfully  pay  if  the  form  of  the 
transaction  had  been  somewhat  different.  That  the  Ohio 
statutes,  thus  construed,  permit  very  extortionate  terms  to 
be  exacted  from  railroad  companies,  must  be  admitted.  The 
effect  is  that  Ohio  railroad  corporations  are  virtually  outside 
the  usury  laws  of  the  state.  Every  dollar  of  the  large  decree 
in  favor  of  the  Railroad  Equipment  Company  represents 
interest  in  excess  of  7  per  cent,  upon  the  aggregate  of  the 
original  contracts,  when  the  payments  made  are  applied  to 
the  aereed  value  of  the  equipment  furnished,  with  interest  at 
7  per  cent.  We  see,  however,  no  escape  from  the  conclusion 
that  in  agreeing  to  pay  such  excessive  rates  of  interest  the 
companies  did  not  violate  the  usury  laws  of  Ohio  or  exceed 
their  corporate  powers  under  the  law  of  Ohio.  A  like  result 
would  follow  if  the  notes  or  "lease  warrants'*  be  regarded  as 
governed  by  the  law  of  New  York  in  respect  to  usury,  so  far 
as  they  are  payable  there.  By  the  statute  law  of  that  state 
the  defense  of  usury  may  not  be  made  by  a  corporation. 
Bank  v.  Hoge,  3«;  N.  Y.  65. 

Another  view  of  these  contracts  has  been  pressed  upon  us 
in  support  of  their  validity.  It  is  said  that  the  agreed  * 'value' ' 
fixed  upon  the  equipment  sold  by  each  contract  does  not  con- 
stitute the  "price"  at  which  the  property  was  sold,  and  that 
the  "price"  which  the  railroad  company  agreed  to  pay  was  the 
aggregate  of  the  cash  payment  and  the  monthly  payments  for 
which  notes  were  given.  The  fact  that  the  value  of  the  prop- 
erty sold  is  stated  in  the  agreement,  and  that  the  cash  pay- 
ment to  be  made  is  stated  as  a  given  per  cent,  of  this  agreed 
value,  has  a  strong  tendency  to  indicate  that  the  notes  given 
for  deferred  payments  include  the  balance  of  this  agreed 
value  plus  an  agreed  amount  as  interest  for  forbearance.  This 
suspicious  appearance  is  not  controverted  by  evidence  tend- 
ing to  show  that  the  value  agreed  upon  and  the  price  to  be 
paid  were  not  identical.  In  such  circumstances  we  are  not 
disposed  to  rest  our  affirmance  of  the  action  of  the  court 
below  upon  any  other  ground  than  that  already  given. 

The  next  objection  is  that  the  equipment  company  cannot 
maintain  a  suit  to  recover  the  equipment  conditionally  sold 
without  complying  with  the  Ohio  conditional  sales  act  of  1885. 
Rev.  St.  Ohio,  §  4155.  That  act  requires  such  a  vendor  to  ten 
der  back  to  the  purchaser  or  lessee  not  less  than  50  per  cent, 
of  the  price  received.  We  quite  agree  with  the  circuit  court, 
and  for  the  reasons  stated  in  the  opinion  of  Judge  Taft,  that 
the  act  of  1885  does  not  apply  to  sales  of  railroad  equipment. 
The  purchase  and  sale  of  railroad  equipment  by  conditional 
contracts  is  regulated  by  the  acts  of  March  16,  1882,  and  of 
April  12,  1889.  being  sections  3378l>-3378d,  Rev.  St.  Ohio, 
inclusive.  93  Fed.  702,  70s.  The  title  to  the  equipment  sold 
under  the  contracts  here  involved  remained  in  the  vendors 
until  fully  paid  for.     The  interest  of  the  railroad  companies 
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and  their  mortgagees  was  but  an  equitable  interest,  and  subject 
to  the  terms  of  the  conditional  sale. 

The  court  below  did  not  award  to  the  equipment  company 
a  separate  sale  of  this  incumbered  property,  but  directed  that 
it  should  be  sold  as  the  property  of  the  railroad  company, 
and  that  out  of  the  proceeds  of  sale  the  equipment  company 
should  be  paid  next  after  costs  and  receiver's  debts  so  far  as 
such  debts  were  created  **in  preserving  or  improving  said 
equipment.*'  We  think  this  reservation  of  priority  to  re- 
ceiver's debts  incurred  in  preserving  or  improving  this  eauip- 
ment  was  erroneous.  The  purchasers  were  contractually 
obligated  to  preserve  and  repair  the  property.  If  they  saw  fit 
to  place  improvements  thereon,  it  was  at  their  own  risk.  The 
purchasers  will  get  the  benefit  of  the  improvements  by  the 
enhanced  value  of  the  property.  Yet  under  this  decree,  if 
the  property  should  sell  for  only  the  amount  expended  thereon, 
the  vendors  would  go  unpaid,  having  been  improved  out  of 
their  property  without  their  consent.  The  decree  will  be 
modified  in  this  respect,  and  in  all  others  affirmed.  The  costs 
in  No.  886  will  be  paid  by  the  receiver  out  of  any  funds  in  his 
hands.  

Southern  Ry.  Co.  v.  Cowan. 

{Supreme  Court  of  Alabama^  April  i/,  /go/,) 
[29  So.  Rep.  985.] 

Res  Judicata. — An  action  of  ejectment  is  not  conclusive  of  the  equi- 
table rights  and  reliefs  of  the  parties  growing  out  of  the  subject-matter 
of  an  ejectment  suit,  and  a  judgment  in  favor  of  the  defendant  in  an 
action  of  ejectment  ag^ainst  a  railroad  company  for  a  part  of  its  right  of 
way,  in  which  plaintiff  claims  that  the  deed  by  which  he  attempted  to  con- 
vey to  defendant  the  strip  of  laud  sued  for  is  invalid,  is  no  bar  to  the 
maintenance  by  such  plaintiff  of  a  bill  in  equity  against  said  railroad 
company  to  recover  compensation  for  the  taking  and  using  plaintiff's 
lands  as  a  riglit  of  way. 

Death  of  PlaintifF— Revival. — Where  the  owner,  who  is  a  married  man, 
files  a  bill  in  equity  to  recover  compensation  from  a  railroad  company 
for  damages  for  using  a  part  of  his  homestead  as  a  right  of  way,  upon 
the  death  of  such  owner  pending  the  litigation  the  suit  should  be 
revived  in  the  name  of  his  administrator. 

Same— Same — Demurrer. — In  such  a  case,  where  a  bill  of  revivor  is 
amended  so  as  to  make  the  administrator  the  only  party  complainant, 
a  demurrer  upon  the  ground  that  the  heirs  of  the  original  complainant 
''are  not  made  parties  to  the  suit''  is  not  sufficient  to  raise  the  question 
that  the  said  heirs  were  proper  or  necessary  parties  defendant  to  said 
bill. 

Right  of  Way — Action  for  Recovery  of  Compensation — Presumption 
That  Cultivation  Was  Permissive.* — On  a  bill  filed  seeking  to  recover 
compensation  from  a  railroad  company  for  the  use  of  the  complainant's 

*As  to  the  presumption  that  the  occupation  by  the  hostile  claimant  of 
a  railroad's  right  of  way  was  permissive,  see  1  Rap.  &  Mack's  Dig.  35 
et  seg,  ;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  888  el  seg, ;  1  Cent.  Dig., 
col.  2559  el  seg. 

As  to  whether  title  against  railroad  company  may  be  acquired  by 
adverse  possession,  see  generally.  Northern  Counties  Inv.  Trust,  Limited, 
V.  Enyard  (Wash.),   20  Am.  &  Eng.  R.  Cas.,  N.  S.,  830,  and  foot-nole. 
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lands  as  a  right  of  way  without  having  properly  acquired  them,  where 
it  is  averred  in  the  bill  that  the  defendant  had  taken  and  was  in 
possession  of  a  strip  of  land  100  feet  wide,  being  50  feet  on  either  side 
of  the  center  of  the  track,  and  the  answer  admits  that  the  defendant 
built  its  road  along  said  right  of  way,  and  had  been  in  possession  of 
said  strip  of  land,  and  that  the  complainant  was  deprived  of  the  use 
and  occupation  thereof,  the  finding  by  the  register,  on  reference,  that 
the  strip  of  land  taken  by  the  defendant  for  the  right  of  way  was  50 
feet  on  either  side  from  the  center  of  the  track,  is  not  erroneous  because 
it  is  shown  by  the  evidence  that  the  complainant  cultivated  the  land  up 
to  or  near  the  roadbed ;  since,  unless  the  cultivation  of  the  land  was 
under  claim  of  adverse  right,  it  will  be  presumed  to  have  been  permis- 
sive, and  not  inconsistent  with  the  defendant's  possession  and  use  of 
its  right  of  way  to  the  extent  of  the  entire  100  feet. 

Same— Construction  of  Road  without  Condemnation  or  Consent — 
Measure  of  Damages. — Where  a  railroad  company  has  entered  upon  the 
lands  of  another  and  constructed  its  road  through  them  without  the 
owner's  consent,  and  without  condemnation  proceedings,  the  measure  of 
compensation  to  which  the  owner  is  entitled  is  the  value  of  the  land 
when  taken  by  the  railroad  company,  and  the  injury  or  diminution  in 
value  caused  to  the  contiguous  lands,  together  with  interest  on  said  sums 
thus  ascertained  from  the  date  of  the  taking. 

Appeal  from  chancery  court,  Etowah  county ;  Richard  B. 
Kelly,  Chancellor. 

Bill  by  C.  R.  Cowan  against  the  Southern  Railway  Com- 
pany to  have  deed  conveying  right  of  way  over  a  homestead 
declared  void,  and  for  assessment  of  damages  for  the  use  of 
such  right  of  way.  Decree  for  complainant,  and  defendant 
appeals.     Affirmed. 

The  facts  averred  in  the  original  bill  show  that  the  com- 
plainant, during  his  lifetime,  was  seized  and  possessed  of 
300  acres  of  land  in  Etowah  county  upon  which  he  resided 
and  made  his  home.  That  on  Ausrust  12,  1886,  while  so 
residing  upon  said  land,  he  executed  a  deed  to  one  Printup, 
as  president  of  the  Rome  &  Decatur  Railroad  Company,  con- 
veying a  strip  of  land,  not  to  exceed  100  feet  in  width  from 
northeast  to  southwest  across  the  said  300-acre  tract,  for  the 
purpose  of  building:  and  operating  a  railroad  of  said  company 
across  said  land ;  that  at  said  time,  the  complainant,  who  was 
the  grantor  in  said  deed,  was  a  married  man,  residing  with  his 
wife  and  family  upon  said  lands,  and  that  his  wife  did  not 
join  with  him  in  said  conveyance ;  that  at  the  time  of  the 
execution  of  said  deed,  it  was  represented  to  the  grantor  that 
the  line  of  railroad  had  been  surveyed  across  said  lands,  and 
that  the  road  would  be  built  upon  a  certain  line  upon  it  pointed 
out  to  the  complainant,  and  which  was  described  in  the  bill ; 
and  that  the  deed  was  intended  to  convey  the  strip  of  land 
along  the  line  then  pointed  out ;  but  that  said  railroad  com- 
pany located  and  constructed  its  line  of  railroad  at  a  different 
point.  It  was  further  averred  in  the  bill  that  the  Rome  & 
Decatur  Railroad  Company  built  its  railroad  during  the  year 
1886,  and  that  said  railroad  company  and  its  successors  have 
been  in  possession  of  said  strip  of  land  ever  since,  operating  a 
railroad  through  and  upon  it;  that  said  strip  of  land  occupied 
by  the  railroad  is   100  feet  wide ;  that  the  Rome  &   Decatur 
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Railroad  Company  sold  to  the  East  Tennessee,  Virginia  & 
Georgia  Railroad  Company,  and  that  the  latter  company  sold 
to  the  Southern  Railroad  Company,  the  defendant  in  the 
present  bill ;  that  the  defendant  is  now  operating  a  railroad 
through  and  upon  said  strip  of  land.  It  was  further  averred 
in  the  bill  that  upon  May  7,  1895,  the  complainant  W.  N. 
Cowan  filed  his  declaration  of  claim  of  homestead  in  the  office 
of  the  judge  of  probate  of  Etowah  county,  selecting  and  claim- 
ing out  of  the  tract  of  300  acres  on  which  he  resided,  160 
acres,  as  a  homestead ;  that  the  line  of  railroad  in  Question 
was  located  across  this  160  acres.  It  was  also  averred  in  the 
bill  that  the  Rome  &  Decatur  Raibroad  Company  forcibly  took 
possession  of  the  strip  of  land  different  from  that  conveyed  in 
the  complainant's  deed  and  built  its  railroad  thereon. 

The  prayer  of  the  bill  was  that  the  deed  conveying  the  strip 
of  land  to  the  railroad  company  be  declared  null  and  void,  and 
that  a  decree  be  rendered  that  the  defendant  and  those  under 
whom  he  claimed,  wrongfully  took  possession  of  said  lands, 
and  that  a  reference  be  had  to  ascertain  how  much  of  the 
complainant's  land  had  thus  been  appropriated,  its  value  and 
the  interest  thereon ;  the  damage  to  the  balance  of  the  land 
and  the  value  of  the  use  and  occupation  of  said  strip ;  and 
that  the  defendant  be  required  to  pay  the  aggregate  of  said 
several  sums  to  the  complainant,  and  that  if  the  defendant 
fails  or  refuses  to  pay  said  sum,  that  an  iniunction  be  issued 
to  restrain  the  defendant,  its  officers  and  agents,  from  opera- 
ting the  said  railroad  over,  through  and  upon  said  strip  of  land, 
until  the  defendant  pay  or  cause  to  be  paid  complainant's 
damages  and  costs  of  suit  be  ascertained.  There  was  attached 
to  the  bill  as  Exhibit  A  the  deed  from  W.  N.  Cowan  to  D.  S. 
Printup.  as  president  of  the  Rome  &  Decatur  Railroad.  This 
deed,  after  reciting  that  the  Rome  &  Decatur  Railroad  was 
about  to  construct  its  railroad  from  Rome  to  Decatur,  which 
was  to  pass  through  the  S.  i  of  section  g,  township  11,  and 
range  7,  then  continued  as  follows:  **Now,in  consideration  that 
the  said  railroad  of  the  said  Rome  &  Decatur  Railroad  Com- 
pany shall  be  built  and  for  and  in  consideration  of  the  sum  of 

dollars  paid,  the  receipt  whereof  is  hereby  acknowledged, 

W.  N.  Cowan,  of  the  county  of  Etowah,  state  of  Alabama,  does 
hereby  give,  grant  and  convey  unto  D.  S.  Printup,  president, 
etc.,  of  the  said  R.  &  D.  R.  R.  Co.,  his  successors  or  assigns, 
in  fee  simple,  a  strip  of  land  along  such  line  as  may  be 
adopted  by  the  said  company,  of  sufficient  width  through  said 
land,  the  premises  afore  described,  conveniently  to  build  said 
railroad,  as  well  as  all  side  tracks  and  turnouts,  and  nec- 
essary and  sufficient  for  all  purposes  of  keeping  up  and  repair- 
ing the  same,  not  to  exceed  fifty  feet  from  the  center  of  the 
main  line  to  each  side,  making  said  strip  not  to  exceed  one 
hundred  feet,  full  width,  together  with  all  the  rights  and 
appurtenances  to  said  strip  of  land  belonging  to,  appertain- 
ing,*' etc. 


-^^  *  ®ng  RIGHT  OF  WAY  153 

RCaa 

Southern  Ry.  Co.  v.  Cowan 

Pending  this  bill,  the  complainant  died.  Thereupon, 
Catherine  R.  Cowan«  as  administratrix  and  widow  of  William 
N.  Cowan,  deceased,  and  A.  J.  Wilson,  as  administrator  of 
the  estate  of  said  William  N.  Cowan,  deceased,  and  the  heirs 
at  law  of  said  William  N.  Cowan,  filed  a  bill  of  revivor  and 
suDplement,  on  February  27,  i8g6,  wherein  the  death  of  the 
original  complainant  was  averred,  and  it  was  further  averred 
that  the  lands,  which  had  been  set  apart  to  the  original  com- 
plainant as  a  homestead,  were  duly  set  apart  to  Catherine  R. 
Cowan,  widow  of  the  deceased,  W.  N.  Cowan,  as  her  home- 
stead, under  the  statute;  and  that  said  lands  were  so  set  apart 
to  her  under  proper  proceedings  of  the  probate  court.  It  was 
then  prayed  in  said  bill  of  revivor  and  supplement  that  the 
said  suit  should  stand  revived  in  the  name  of  the  complainants 
in  the  bill  of  revivor  and  supplement,  and  that  said  suit 
should  be  carried  on  and  prosecuted  between  the  parties  in 
like  manner  as  it  would  have  been  between  the  parties  to  the 
original  suit. 

The  bill  was  subsequently  amended  by  averring  that  the 
estate  of  the  decedent,  William  N.  Cowan,  exceeded  in  value 
and  area  the  exemptions  allowed  by  statute ;  and  that  the  160 
acres  set  apart  to  the  widow  did  not  exceed  $2,000,  and  it 
was  set  apart  in  regular  proceedings  in  the  probate  court, 
these  proceedings  being  averred  in  detail. 

To  the  bill  as  revived,  supplemented  and  amended,  the 
defendant  demurred,  assigning  many  grounds  thereof.  From 
a  decree  sustaining  several  of  the  grounds  of  demurrer  an 
appeal  was  prosecuted  by  this  court.  This  decree  was 
reversed,  and  the  cause  was  remanded.  After  the  remand- 
ment  of  the  cause,  the  bill  was  further  amended  by  striking 
out  therefrom  the  names  of  the  widow  and  heirs  at  law  of  said 
W.  N.  Cowan,  deceased,  as  parties  complainant.  To  the  bill 
as  last  amended,  the  defendant  refiled  the  same  grounds  of 
demurrer  which  were  formerly  interposed,  and  moved  the 
court  to  dismiss  the  bill  for  the  want  of  equity.  Upon  the 
submission  of  the  cause  upon  the  demurrers  to  the  amended 
bill  and  the  motion  to  dismiss  for  the  want  of  equity,  the 
chancellor  rendered  a  decree  overruling  said  demurrer  and 
motion.  Thereupon  the  defendant  Rled  its  answer,  in  which 
it  admitted  that  the  deed  which  was  adopted  as  an  exhibit  to 
the  bill  was  a  correct  copy  of  the  deed  from  W.  N.  Cowan  to 
PrintuD,  in  which  it  conveyed  the  right  of  way  to  the  Rome 
&  Decatur  Raibroad;  that  at  the  time  of  the  execution  of  said 
deed,  W.  N.  Cowan  resided  with  his  family,  upon  the  said 
lands:  that  the  Rome  &  Decatur  Railroad  Company  and  its  pos- 
sessors have  been  in  possession  of  said  strip  of  land  described 
in  the  original  bill  since  the  execution  of  the  deed,  operating 
its  road  over  and  upon  it  from  Decatur  to  Attalla.  Alabama. 
In  said  answer  it  is  denied  that  any  part  of  the  lands  through 
which  the  railroad  ran  was  occupied  as  a  homestead  by  W.  N. 
Cowan  and  his  family  on  August   12,  1886,  and  it  was  further 
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averred  in  said  answer  that  although  W.  N.  Cowan  had  filed 
the  paper  writing  seeking  to  claim  the  lands  across  which  the 
railroad  was  constructed  as  a  part  of  his  homestead,  the 
respondent  denied  that  said  claim  could,  in  any  way,  affect 
its  rights,  and  further  denied  that  the  claim  to  said  lands  as 
a  homestead  by  Catherine  R.  Cowan,  the  widow  of  W.  N. 
Cowan,  in  any  wise,  affected  the  respondent's  rights  to  its 
right  of  way,  and  further  denied  that  the  construction  of  said 
road  had  damacred  said  lands  in  any  respect  as  averred  in  said 
bill.  As  part  of  said  answer  the  respondent  filed  a  plea,  in 
which  the  respondent  **says  that  heretofore,    to  wit,  on  the 

day  of ,  W.  N.    Cowan   brought  his  action  of 

ejectment  against  this  defendant  for  said  strip  of  land  in  the 
city  court  of  Gadsden,  a  court  having  full  jurisdiction  of  the 
parties  and  subject-matter,  and  on  said  trial  the  question  of 
said  lands  being  a  part  of  the  homestead  of  said  Cowan  at 
the  time  of  his  deed  to  said  Rome  and  Decatur  Railroad  Co. 
was  involved  and  was  adjudicated  adversely  to  said  Cowan, 
which  said  judgment  is  still  of  full  force  and  effect  and 
unreversed,  and  a  copy  of  the  same  is  hereto  attached  and 
marked  ^Exhibit  A'  and  made  a  part  of  this  answer,  and  re- 
spondent says  that  said  question  of  said  strip  of  land  being  any 
part  of  the  homestead  of  said  W.  N.  Cowan  thereby  became 
res  ad  judicata,  and  is  conclusive  upon  complainant  who  suc- 
ceeded only  to  the  rights  of  said  W.  N.  Cowan,  deceased.'' 
There  was  also  included  in  said  answer  many  grounds  of 
demurrer  which  may  be  summarized  as  follows:  (i)  Said  bill 
shows  on  its  face  that  there  was  no  right  of  action  in  W.  N. 
Cowan  at  the  time  of  the  filing  of  the  original  bill.  (2)  It 
shows  on  its  face  that  respondent  has  been  for  more  than  10 
years  before  the  bringing  of  said  action  in  open,  notorious, 
continuous  possession  of  said  lands  claiming  them  as  its  own, 
and  is  barred  by  the  statute  of  limitations  of  10  years.  (3) 
It  shows  on  its  face  that  said  claim  for  damages  is  for  a  tres- 
pass and  is  barred  by  the  statute  of  limitations  of  six  years. 
(4)  Said  bill  shows  on  its  face  that  it  is  without  equity.  (5) 
Said  bill  shows  on  its  face  that  the  complainants  therein  have 
a  full,  complete  and  adequate  remedy  at  law.  (6)  Said  bill 
shows  on  its  face  that  the  administrators  of  W.  N.  Cowan, 
deceased,  are  improper  parties  to  said  bill  of  complaint.  (7) 
It  shows  on  its  face  that  W.  N.  Cowan  was  estopped  bv  per- 
mitting said  road  to  be  built,  and  money  expended  in  building 
the  same  without  objection  on  his  part,  and  that  complainant 
can  have  no  greater  right  than  he  had.  .  (8)  It  shows  on  its 
face  that  the  Rome  &  Decatur  Railroad  Company  and  the 
East  Tennessee,  Virginia  &  Georgia  Railway  Company  are 
necessary  parties  respondent.  (9)  Said  bill  shows  on  its  face 
that  complainant  cannot  recover  damages  that  have  accrued 
since  the  homestead  was  set  apart  to  Mrs.  Cowan.  (10)  Said 
bill  shows  on  its  face  that  Catherine  R.  Cowan  is  the  only 
proper  party  complainant  to  said  bill.     (11)  Because  said  bill 
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shows  on  its  face  that  orior  to  the  taking:  of  said  lands,  com- 
plainant's intestate  and  the  Rome  &  Decatur  Railroad  Com- 
pany agreed  upon  compensation  for  the  right  of  way  over  and 
across  said  lands  and  the  injuries  done  the  adjacent  lands,  and 
that  complainant's  intestate  received  the  compensation  so 
agreed  upon.  (12)  Because  said  bill  shows  on  its  face  that 
prior  to  the  taking  of  said  lands  complainant's  intestate  and 
the  Rome  &  Decatur  Railroad  Company  agreed  between  them- 
selves that  the  building  of  said  railroad  over  and  across  said 
lands  should  compensate  complainant's  intestate  for  the  tak- 
ing of  said  lands  and  the  injury  to  the  adjoining  lands.  (13) 
"Because  the  heirs  at  law  of  W.  N.  Cowan,  deceased,  are  not 
made  parties  to  the  suit." 

The  complainants  filed  exceptions  to  the  plea  interposed  by 
the  respondents  and  challenged  its  sufficiency  as  an  answer  to 
the  hill  of  complaint.  On  the  submission  of  the  cause 
upon  the  sufficiency  of  the  plea  and  the  demurrer  to  the  bill, 
the  chancellor  rendered  a  decree  dec  laring  said  plea  insufficient 
and  overruling  said  demurrer.  The  other  facts  of  the  case  are 
sufficiently  stated  in  the  opinion. 

On  the  final  submission  of  the  cause  on  the  pleadings  and 
proof,  the  chancellor  decreed  that  the  complainant  was 
entitled  to  the  relief  prayed  for  and  ordered  a  reference  before 
the  register  to  ascertain  and  directed  him  to  report  the 
amount  of  damages  to  which  the  plaintiff  was  entitled,  and 
directed  that  in  holding  such  reference  the  register  should 
ascertain  the  value  of  that  portion  of  theland  which  was  taken 
and  occupied  by  the  railroad  of  the  defendant,  being  50  feet 
on  either  side  of  the  center  of  the  track,  also  the  damages 
done  to  the  remainder  of  said  lands,  and  further  that  the  reg- 
ister would  compute  the  interest  on  both  of  said  items  from 
the  date  of  the  taking  of  said  road  by  the  defendant  or  its 
predecessors  to  the  date  of  the  making  of  the  report.  Sub- 
sequently the  defendant  filed  a  petition,  in  which  it  averred 
that  the  evidence  in  the  cause  showed  that  not  so  much  land 
as  so  feet  on  each  side  of  the  roadbed  from  the  center  of  the 
track  had  been  taken  and  occupied  by  the  defendant,  and  that 
the  pleadings  and  evidence  showed  that  the  defendant's 
predecessors  went  into  the  possession  of  said  lands  under  and 
by  the  express  permission  of  the  complainant's  intestate;  that 
said  intestate  attempted  to  convey  to  the  defendant's 
predecessor  said  strip  of  land  for  a  recited  consideration  as 
shown  by  the  deed  attached  to  the  bill,  and  that  after  making 
said  attempted  conveyance  and  the  building  of  said  railroad, 
the  plaintiff's  intestate  waited  several  years  before  filing  the 
bill  in  this  case.  In  said  petition  the  respondent  orayed  for  a 
modification  of  said  former  decree,  so  as  to  direct  the  register 
to  ascertain  the  amount  of  land  actually  taken  and  the  value 
thereof,  and  that  the  register  calculate  the  interest  on  the 
amount  of  damages  ascertained  from  the  date  of  the  filing  of 
the  bill  instead  of  from  the  date  of  the  taking  of  the  land.     The 
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chancellor  overruled  this  petition  and  refused  to  modify  said 
decretal  order  of  reference.  The  register  reported  in 
accordance  with  said  decretal  order,  but  respondent  Rled  excep- 
tions to  said  report  raising  the  same  questions  as  those  recited 
by  the  petition  for  a  modification  of  said  decree.  These 
exceptions  were  overruled,  and  upon  the  submission  of  the 
cause  uDon  the  report  of  the  register,  said  report  was  con- 
firmed, and  a  decree  was  rendered  accordingly. 

Burnett.  Hood  &  Murphree,  for  appellant. 
James  Aiken,  for  appellee. 

HARALSON,  J.  The  decision  of  this  cause  on  a  former 
appeal  (ii8  Ala.  5f;4,  23  South.  754)  is  a  virtual  determination 
of  most  of  the  questions  now  presented. 

1.  It  is  set  up  in  the  answer,  that  the  owner  of  the  land, 
W.  N.  Cowan,  in  his  lifetime,  brought  ejectment  in  the  city 
court  of  Gadsden  for  the  strip  of  land  used  as  a  right  of  way  by 
the  defendant  company,  and  on  the  trial  of  said  cause,  the 
question  of  said  strip  being  a  part  of  the  homestead  of  said 
Cowan,  at  the  time  of  his  said  deed  to  the  Decatur  Railroad 
Company,  was  involved,  was  adjudicated  adversely  to  said 
Cowan,  and  such  adjudication  is  conclusive  on  the  com- 
plainants who  succeeded  to  the  rights  of  the  said  Cowan. 
Such  an  adjudication  would  not  have  barred  the  right  of  the 
owner  to  bring  his  second  action  of  ejectment  for  the  same 
land.  Code,  §  i(;54.  The  complainants  here  are  seeking  to 
enforce  an  equitable  right.  An  action  of  ejectment  is  not 
conclusive  of  the  equitable  rights  and  relations  of  the  parties 
growing  out  of  the  subject-matter  of  the  ejectment  suit.  That 
suit  could  be  maintained  or  defended,  only,  on  a  legal  right  to 
the  possession,  without  regard  to  the  equities.  Harper  v. 
Campbell,  102  Ala.  343,  14  South.  650.  The  plaintiff  in  said 
ejectment  suit,  as  we  have  more  than  once  decided,  might 
have  been  estopped  to  maintain  it,  and  that  fact  might  work 
no  estoppel  against  him  from  claiming  iust  compensation  for 
the  land  taken  by  the  company.  Railroad  Co.  v.  Hood,  28 
South.  662,  and  authorities  there  cited;  Cowan  v.  Railroad 
Co.,  118  Ala.  561,  23  South.  754;  Williamson  v.  Mayer,  117 
Ala.  2^3,  23  South.  3;  Smart  v.  Kennedy,  123  Ala.  627,  26 
South.  198. 

2.  It  is  not  true,  as  contended  in  argument,  that  it  appears 
bv  the  bill,  that  W.  N.  Cowan  had  received  in  his  lifetime 
compensation  for  the  right  of  way  taken.  It  is  averred  in  the 
bill,  that  there  was  no  consideration  for  said  deed  which  pur- 
ports to  convey  a  right  of  way,  except  that  expressed  in  the 
deed  itself  exhibited  to  the  bill.  The  deed,  which  is  not  dis- 
puted, shows  no  consideration  in  money  paid,  nor  is  there 
anv  evidence  that  the  instrument  was  not  entirely  voluntary. 

3.  To  the  bill  as  revived  and  amended,  the  heirs  of  Cowan 
were  made  oarties  complainant,  as  was  his  widow.  It  was 
demurred  to.  because  of  misjoinder  of  the  widow  and  heirs  as 
complainants,  which  demurrer  was  properly  sustained,  as  was 
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held  on  former  appeal.  We  then  said:  **The  recoven', 
whatever  it  may  be,  will  be  assets  of  the  estate  of  the  husband, 
to  be  disposed  of  in  due  course  of  administration.  It  was 
proper,  therefore,  to  revive  the  suit,  on  the  sufirgfestion  of  the 
death  of  the  husband,  in  the  name  of  his  administrators,  but 
there  was  a  misjoinder  as  was  held  by  the  court  below,  in  the 
bill  of  revivor,  in  making  the  widow  of  the  d.eceased  and  his 
heirs  parties  complainant. ' '  Accordingly  the  bill  was  properlv 
amended,  leaving  the  administrators  the  only  parties  complain- 
ant. Now  it  is  obiected,  on  demurrer,  that  the  heirs  of  W.  N. 
Cowan  are  not  made  parties  to  the  suit. 

As  it  appears,  the  heirs,  in  the  bill  of  revivor,  were  made 
parties  complainant,  and  were  stricken  because  of  an  objection 
by  defendant  on  demurrer  of  their  misjoinder.  The  defend- 
ant, thereafter,  again  demurred,  because, — to  state  the  objec- 
tion as  made, — the  heirs  **are  not  made  parties  to  the  suit." 
Without  deciding  whether  they  are  proper  or  necessary  parties 
defendant  or  not,  it  is  sufficient  to  say.  that  the  demurrer  is 
not  apt  to  raise  that  question.  It  refers  to  them  as  not  being 
parties  complainant,  as  well  as  to  their  not  being  defendants. 
If  the  demurrer  refers  to  them  as  complainants,  that  question 
was  decided  at  the  instance  and  in  favor  of  defendant,  on  the 
former  appeal;  if  to  them  as  defendants,  the  demurrer  does 
not  raise  the  question,  and  there  was  no  error  in  overruling 
it. 

4.  It  is  objected  again,  that  the  register  erred  in  his  finding 
that  the  lands  taken  for  the  right  of  way,  were  50  feet  on  each 
side  of  the  center  of  the  track  through  1 10  acres  of  the  land, 
amounting  to  six  and  three-fourths  of  an  acre,  whereas,  the 
proof  showed,  that  only  about  two  acres  were  in  the  pos- 
session of  the  company — the  land  being  in  cultivation  up  to 
the  roadbed.  But  there  is  no  merit  in  this  objection.  The 
bill  alleged  that  defendant  had  taken  and  was  in  possession 
of  the  100  feet,  and  the  answer  admits  that  the  road  was  built 
in  1886,  by  the  Rome  &  Decatur  Railroad  Company,  **and 
[that]  that  railroad  and  its  successors  have  been  in  possession 
of  said  strip  of  land  ever  since,  operating  its  railroad  through 
and  upon  it,  from  Rome,  Georgia,  to  Attalla,  Alabama,  and 
that  defendant  is  now  in  possession  of  and  occupying  the  same, 
and  that  complainant  has  been  deprived  of  the  use  and  pos- 
session of  said  strip  of  land  ever  since  }t  was  taken  possession 
of  by  the  Rome  &  Decatur  Railroad  Company.'*  The  fact 
that  complainant  cultivated  the  land  up  to  or  near  the  road- 
bed, if  true,  unless  under  a  claim  of  adverse  right,  which  is 
not  shown,  was  presumptively  permissive,  and  not  inconsistent 
with  the  defendant's  ownership  and  possession  of  its  easement 
in  the  entire  100  feet. 

5.  On  the  former  appeal  we  held,  consonant  with  our  rul- 
ings on  the  subject  previously  and  since,  and  the  rule  gen- 
erally obtaining,  that  just  compensation  for  the  land,  at  the 
time  of  the  taking,   paid   before,    or  concurrently  with   its 
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appropriation,  with  interest  thereon,  is  the  ri^ht  of  the 
owner  seeking  compensation.  Jones  v.  Association,  70  Ala. 
227 ;  Bank  v.  Thompson,  1 16  Ala.  166,  22  South.  668 ;  Mobile 
&  O.  R.  Co.  V.  Postal  Tel.  Cable  Co.,  120  Ala.  21,  24  South. 
40S;  Railroad  Co.  v.  Hester,  122  Ala.  252,  2f;  South.  220. 

We  have  passed  on  all  the  questions  needing  consideration, 
and  no  errors  appear. 

Affirmed. 


Mbrriblbbs  v.  Wabash  R.  Co. 

{Supreme  Court  of  Missouri^  Division  No,  /,  May  14^  1901,) 

[M  S.  W.  Rep.  718.] 

Injury  to  Person  Ridingron  Freight  Train — Defenses — Mileage  Ticlcet — 
Forgery — Sufficiency  of  Evidence. — In  an  action  for  injuries  to  a  person 
ridingr  on  a  freight  train  it  was  no  defense  that  plaintiff  was  guilty  of 
forg-ery,  by  reason  of  the  fact  that  he  was  riding  on  a  mileage  ticket 
issued  to  another,  and  that  he  forged  such  other's  name  to  the  part 
detached  by  the  conductor  in  payment  of  his  fare,  where  it  appeared 
that  the  owner  of  the  ticket  authorized  plaintiff  to  so  sign  his  name. 

Same — Theory  of  Case. — Where  an  action  for  injuries  to  a  person 
riding  on  a  freight  train  was  dismissed  as  to  a  count  basing  his  right 
on  the  theory  that  he  was  a  passenger,  and  the  case  was  submitted  on 
instructions  asked  by  both  plaintiff  and  defendant,  which  declared  that 
the  plaintiff  was  a  trespasser,  a  defense  that  defendant  was  not  liable, 
because  of  plaintiff's  fraud  in  representing  himself  to  be  the  owner  of 
a  mileage  ticket  issued  to  another,  which  he  induced  the  conductor  to 
accept  in  payment  of  his  fare,  was  thereby  eliminated  from  the  case. 

Same— Same — Appeal— Review.— Where  both  plaintiff  and  defendant, 
in  a  suit  for  injuries  sustained  by  derailment  of  a  freight  train,  tried 
the  case  in  the  circuit  court  on  the  theory  that  plaintiff  was  a  trespasser 
on  the  train,  but  that  defendant  was  bound  to  the  exercise  of  ordinary 
care  to  prevent  injury  to  him  after  it  knew  his  peril,  the  court,  on 
appeal,  will  not  consider  whether  the  defendant's  liability  to  a  tres- 
passer is  limited  to  willful  and  wanton  injuries  only. 

Same — Same — Waiver. — In  an  action  for  injuries  to  a  person  riding  on 
a  freight  train,  defendant  demurred  to  plaintiff's  evidence  as  to  the 
second  count  of  his  declaration,  in  which  he  sought  to  recover  a«  a  tres- 
passer, and,  the  demurrer  being  overruled,  defendant  asked  the  court 
to  charge  that  plaintiff  could  not  recover  if  the  jury  found  the  defend- 
ant used  ordinary  care  in  stopping  its  train  or  in  endeavoring  to  pre- 
vent the  accident.  Heldy  that  if,  by  defendant's  demurrer  to  the 
evidence,  it  intended  to  assert  the  proposition  that  defendant  was  not 
liable  to  plaintiff  as  a  trespasser  except  for  willful  and  wanton  injuries, 
such  theory  was  waived  by  its  failure  to  stand  on  its  demurrer,  and  by 
its  request  for  charges  requiring  defendant  to  exercise  due  care. 

Same— Negligence — Conflict  in  Evidence— Appeal— Review. — Where, 
in  an  action  for  injuries  to  a  person  riding  on  a  freight  train,  there  was 
a  conflict  in  the  evidence  as  to  whether  the  caboose  could  have  been 
detached  from  the  train,  after  the  danger  was  known  to  defendant,  in 
time  to  have  avoided  the  injury,  and  that  no  attempt  was  made  to  do  so, 
though  the  trainmen  were  requested  by  plaintiff  and  others  to  attempt 
to  detach  it,  there  was  substantial  evidence  to  support  a  verdict  in  plain- 
tiff's favor,  and  hence  a  finding  that  defendant  failed  to  use  ordinary 
care  will  not  be  reviewed  on  appeal. 

Same — Failure  to  Use  Due  Care  af^er  Discovering  PlaintifTs  Peril.* 
—  Plaintiff  was  injured  while  riding  in  the  caboose  of  a  freight  train  by 
its  derailment,  caused  by  the  falling  of  a  brake  attached  to  the  next  car 

*See  notes  at  end  of  case. 
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in  front.  The  train  was  running  up  grade  at  a  speed  not  as  fast  as  a 
man  could  walk,  and  could  have  been  stoppsd  in  100  feet.  The  danger 
was  discovered  before  the  train  reached  a  switch,  and  the  conductor 
said  there  would  be  danger  of  derailing  the  caboose  when  the  switch 
was  reached.  The  train  was  run  over  400  feet  after  it  passed  the  switch 
before  the  accident  occurred.  There  was  a  conflict  in  the  evidence  as 
to  whether  the  conductor  gave  the  engineer  a  simple  stop  signal  or  an 
emergency  signal,  but  the  train  did  not  stop  until  after  the  accident. 
Held^  that  such  evidence  was  sufficient  to  support  a  verdict  in  favor  of 
plaintifiF  on  the  theory  that  the  trainmen  failed  to  use  ordinary  care  to 
prevent  the  accident  after  the  danger  was  discovered. 

Trial  Amendment — Continuance — Surprise. — A  trial  amendment  in 
an  action  for  injuries  on  the  ground  of  negligence,  after  all  the  evi- 
dence had  been  introduced  without  objection,  which  evidence  was 
admissible  under  the  complaint  as  it  stood,  the  amendment  merely 
narrowing  the  issue  by  specifying  the  negligence,  and  thereby  limiting 
'  plaintiff's  right  to  recover  to  proof  of  the  specified  acts  of  negligence 
charged,  did  not  entitle  def\endant  to  a  continuance  for  surprise. 

Same — Surprise — Continuance — Payment  of  Costs. — Where  defend' 
ant,  in  an  action  for  injuries,  was  not  entitled  to  a  continuance  for  sur« 
prise  by  reason  of  a  trial  amendment  which  did  not  change  the  issues, 
but  simply  specified  the  general  allegation  of  negligence  in  the  complaint, 
defendant  could  not  object  that  the  court  imposed  as  a  condition  to 
granting  defendant  a  continuance  that  he  pay  all  the  accrued  costs. 

Time  tor  Filing  Motion  for  New  Trial. — A  supplementary  motion  for 
a  new  trial,  on  the  ground  of  newly-discovered  evidence,  not  filed  until 
after  the  expiration  of  17  days  after  the  trial,  is  too  late,  and  cannot  be 
sustained. 

Theory  of  Case  Abandoned — Admissibility  of  Evidence. — Where,  in  an 
action  for  injuries  to  a  person  riding  on  a  freight  train,  the  complaint 
contained  two  counts,  one  of  which  was  based  on  plaintiff's  relation  as 
a  passenger,  but  on  the  trial  plaintiff  abandoned  such  count,  and  the 
court,  at  defendant's  instance,  instructed  that  he  was  a  trespasser,  the 
allegation  as  to  a  custom  among  traveling  salesmen  to  use  each  others' 
mileage  tickets,  in  plaintiff's  reply,  •  was  thereby  eliminated  from  the 
case,  and  hence  any  error  in  overruling  defendant's  motion  to  strike 
out  such  allegation  was  harmless. 

Medical  Attention — Damages— Evidence.— Evidence  that  plaintiff, 
injured  in  a  railroad  accident,  had  been  treated  by  several  physicians 
at  his  request,  and  one  of  them,  who  testified,  stated  that  his  services 
were  reasonably  worth  $200,  was  sufficient  to  sustain  an  instruction  as 
to  the  measure  of  damages,  permitting  a  recovery  for  necessary  ex* 
penses  for  medical  attention. 

Effect  of  Abandonment  of  Theory  of  Case. — Where,  in  an  action 
against  a  railroad  company  for  injury  to  a  person  riding  on  a  freight 
train,  defendant  claimed  that  plaintiff  was  not  entitled  to  the  care  due 
a  passenger,  for  the  reason  that  plaintiff  was  illegally  traveling  on  a 
mileage  ticket  issued  to  another,  and  not  transferable,  and  on  such  con^ 
tention  plaintiff  dismissed  as  to  the  count  in  his  complaint  in  which  he 
sought  to  recover  as  a  passenger,  and  the  case  was  submitted  to  the 
jury  on  the  theory  that  plaintiff  was  a  trespasser,  defendant  could  not 
contend  that  it  was  not  liable  because  of  a  release  contained  in  such 
mileage  ticket  exempting  it  from  liability  for  injuries  sustained  to  the 
holder  while  riding  on  a  freight  train. 

Appeal  from  Hannibal  court  of  common  pleas. 

Action  by  A.  F.  Merrielees  against  the  Wabash  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     AfiBrmed. 

This  is  an  action  for  damages  sustained  by  the  plaintiff  on 
July  29,  1895,  while  riding  on  defendant's  freight  train,  near 
Clifton  HilL     The  original  petition  was  in  two  counts.     The 


1 60  TRBSPASSBRS  Vol  XXII 

(NS) 

Merrielees  v,  Wabash  R.  Co 

first  count  was  predicated  upon  the  relation  of  passenger  and 
carrier,  while  the  second  count  simply  stated  that  at  the  town 
of  Huntsville,  the  plaintiff  entered  into  and  upon  defendant's 
caboose  car  attached  to  one  of  defendant's  freight  trains,  and 
which  was  **  provided,  intended,  and  used  for  the  transporta- 
tion of  passengers  from  Huntsville  to  Clifton  Hill,  for  the 
purpose  of  being  transported  thereon  from  said  town  of  Hunts- 
ville to  said  town  of  Clifton  Hill,  '*  and  that  his  presence  thereon 
was  well  known  to  defendant's  conductor  and  other  servants 
from  the  time  of  his  entrance  thereon  until  the  accident. 
The  negligence,  as  charged  in  the  second  count  in  the  original 
petition,  and  as  amended  upon  the  trial  at  the  close  of  the 
whole  evidence,  is  as  follows:  **That  while  said  train  of  cars  . 
was  running  upon  its  said  trip,  and  before  its  arrival  at  the 
station  at  said  town  of  Clifton  Hill,  a  certain  brake  or  beam 
attached  to,  and  forming  a  part  of,  the  next  car  in  front  of 
said  caboose  car  became  and  was  detached  from  its  proper 
place,  and  fell  down,  and  was  being  dragged  along  and  upon 
the  rails  and  track  of  defendant's  railroad,  then  and  there 
constituting  and  producing  a  dangerous  obstruction  to  said 
train,  and  especially  to  said  caboose  car,  and  rendering  the 
same  liable  to  be  thrown  from  the  track,  and  injuring  the 
plaintiff.  That,  by  means  and  by  reason  of  the  said  obstruc- 
tion so  constituted  and  produced,  the  plaintiff  became  and 
was  exposed  to  imminent  and  great  peril  and  danger  of  being 
injured.  That  the  aforesaid  condition  of  the  said  brake  or 
beam,  and  the  said  obstruction  produced  thereby,  as  well  as 
the  dangerous  character  thereof,  and  the  plaintiff's  exposure 
to  such  danger,  and  his  liability  to  being  injured  thereby,  was 
then  and  there  known  to  the  said  conductor  and  other  agents 
and  servants  of  defendant  then  and  there  in  charge  of  and 
ooerating  said  train  and  caboose  car,  and  were  so  well  known 
in  time  to  have  prevented  and  avoided  injury  to  plaintiff,  and 
by  the  exercise  of  reasonable  and  ordinary  care  and  diligence, 
and  the  use  of  the  means  then  at  hand,  said  conductor  and 
other  agents  and  servants  of  defendant  could  and  might  have 
prevented  and  avoided  the  ensuing  injury  to  plaintiff,  as  it 
was  then  and  there  their  duty  to  do  [amended  by  leave  of 
court,  at  close  of. testimony,  on  February  26,  i8q8,  by  insert- 
ing at  this  place  the  following  words:  ^*In  this,  to  wit,  that 
said  conductor  and  servants  in  charge  of  said  train  had  time 
and  opportunity  to  stop  said  train,  and  avoid  injuring  plain- 
tiff, and  then  and  there  had  time  and  opportunity  and  means 
at  hand  to  detach  said  car,  and  so  avoid  said  injury  to  plain- 
tiff"]; yet,  nevertheless,  the  said  conductor  and  other  agents 
and  servants  of  defendant  operating  and  in  charge  of  said  train 
neglected  and  disregarded  their  duty  to  the  plaintiff  in  that 
behalf,  by  means  and  by  reason  whereof  plaintiff  became  and 
was  injured  in  manner  following:  That  said  caboose  car  was, 
by  means  and  bv  reason  of  said  brake  or  beam  so  dragging 
and   forming  said  obstruction,    derailed    and    thrown   from 
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the  track,  and  with  great  force  and  momentum  turned  and 
fell  on  its  side.  That  immediately  previous  thereto  the  con- 
ductor in  charge  of  said  caboose  car  and  train  shouted  to  and 
ordered  and  commanded  the  plaintiff  to  jump.  That  in 
obedience  to  said  order  and  command,  and  in  attempting:  to 
escape  from  the  danger  to  which  he  was  then  exposed,  and 
which  was  then  imminent,  and  as  the  apparently  only  means 
of  escaping  said  danger,  he  did  jump  or  attempt  to  jump  from 
said  caboose  car.  In  so  doing,  or  attempting  to  do,  the  plain- 
tiff was  thrown  with  great  force  and  violence  to  and  upon  the 
ground  there,  and  under  said  caboose  car,  and  thereby" 
ereatlv  injured,  etc.  The  answer  to  the  Rrst  and  second 
counts  is  substantially  the  same,  and  'denies  the.  relation  of 
passenger  and  carrier ;  sets  up  that  the  plaintiff  was  riding  upon 
a  certain  mileage  ticket  issued  by  defendant  to  one  H.  G. 
Milligan,  which  provided  that  it  was  nontransferable;  that 
Milligan  must  sign  his  name  thereon,  in  the  presence  of  the 
conductor,  and  that  when  used  on  freight  trains  the  defendant 
was  absolved  from  liability  for  injury  to  the  person  or  his 
property;  and  that  plaintiff  fraudulently  induced  the  con- 
ductor to  believe  he  was  Milliean,  and  simulated  Milligan's 
signature,  and  never  paid  any  fare,  in  consequence  of  which 
fraud  the  relation  of  passenger  and  carrier  never  existed  or 
was  created,  and  that  by  the  terms  of  which  ticket,  because 
used  on  a  freight  train,  the  defendant  was  released  from  lia- 
bility. The  reply  admits  the  charge  as  to  using  Milligan*s 
ticket,  and  sets  up  custom  among:  traveling  salesmen  to  use 
each  others'  tickets,  which  was  recognized  by  the  defendant ; 
and  further  avers  that  the  conductor  on  the  freight  train  knew 
both  Milligan  and  himself;  and,  further,  that  he  entered  the 
caboose  car  with  the  intention  and  purpose  of  becoming  a 
bona  fide  passenger  thereon,  and  tendered  Milligan's  mileage 
ticket,  with  Milligan's  consent,  which  was  accepted  by  the 
conductor ;  and  denied  all  fraudulent  intent.  The  defendant 
moved  to  require  the  plaintiff  to  elect  upon  which  count  of  the 
petition  he  would  stand,  and  also  moved  to  strike  out  all  that 
part  of  the  reply  relating  to  the  custom  of  traveling  salesmen 
to  use  each  others'  mileage  tickets.  The  court  overruled  both 
motions,  and  defendant  saved  proper  exceptions.  At  the  close 
of  the  whole  case  the  plaintiff  dismissed  as  to  the  first  count, 
and  by  leave  of  court  amended  his  second  count  by  adding  the 
words  above  indicated.  The  defendant  filed  an  affidavit  of 
surprise,  and  asked  a  continuance.  The  court  refused  to  con- 
tinue the  case  unless  the  defendant  would  pay  all  the  accrued 
costs,  which  the  defendant  refused  to  do. 

There  is  no  conflict  in  the  evidence  as  to  the  following  facts: 
(i)  That  plaintiff  got  into  the  caboose  alluded  to  on  the 
freight  train  at  Huntsville  to  go  to  Clifton  Hill.  (2)  That  he 
tendered  to  the  conductor  a  mileage  ticket,  conditioned  as  set 
up  in  the  answer,  that  had  been  issued  to  Milligan,  and  siened 
Milligan's  name.     (3)  That  the  car  had  been   properly   in- 
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soected  and  found  safe  that  day ;  that,  when  going  up  the 
grade  just  before  reaching  Clifton  Hill,  the  brake  beam  on 
the  car  in  front  of  the  caboose  fell  down  on  the  track,  and 
this  condition  was  known  to  the  conductor  and  brakeman  for 
at  least  400  feet  before  the  train  reached  the  place  where  the 
accident  occurred.  (5)  That  the  train  was  running  very 
slowly, — not  as  fast  as  a  man  could  walk.  (6)  That  the  con- 
ductor anticipated  that  an  accident  would  be  caused  which 
would  derail  the  caboose  when  the  switch  was  reached,  which 
switch  was  414  feet  from  the  place  where  the  accident 
occurred.  (7)  That  the  conductor  gave  a  stop  sienal  to  the 
engineer,  but  not  an  emergency  signal,  before  the  accident 
occurred,  and  that  the  train  could  have  been  stopped  in  50  or 
75  feet,  and  that  after  the  brake  was  discovered  to  be  down 
on  the  track  the  train  ran  at  least  400  feet  b.efore  the  accident 
occurred.  (8)  That  the  conductor  jumped  off  the  train  him- 
self before  the  accident  occurred,  and  advised  the  passengers 
to  do  likewise,  and  they  all  did  so  safely  except  the  plaintiff, 
who  was  lame,  his  right  leg  being  3!  inches  shorter  than  his 
left,  and  he  and  a  passenger  named  Sharlack  went  to  the  front 
platform  intending  to  jump:  Sharlack  went  to  one  side  and 
jumped  off;  plaintiff  went  to  the  other,  and  could  not  jump 
off  on  that  side,  because  there  was  a  hill  on  that  side,  and  by 
the  time  he  turned  around  to  jump  off  the  other  side  of  the 
car  the  accident  occurred,  the  caboose  was  derailed  and  turned 
over,  and  he  was  seriously  injured. 

The  plaintiff,  and  perhaps  other  persons,  requested  the 
conductor  to  cut  the  caboose  loose  from  the  train  by  taking 
out  the  coupling  pin.  The  conductor  made  no  attempt  to  do 
so,  and  instead  advised  the  persons  in  the  caboose  to  jump. 
There  was  a  conflict  in  the  evidence  as  to  whether  it  was  pos- 
sible to  cut  the  caboose  loose  from  the  train,  on  the  up  grade, 
when  the  couplings  were  taut,  or  whether  a  slack  could  be 
created  by  putting  on  the  brakes  on  the  caboose,  and  then 
suddenly  releasing  them,  thereby  making  it  possible  to  remove 
the  coupling  pin. 

At  the  request  of  the  plaintiff,  the  court  instructed  the  jury 
as  follows:  ** The  court  instructs  the  jury  that  if  they  shall 
believe  from  the  evidence  in  this  case  that  while  the  plaintiff 
was  being  conveyed  in  a  caboose  car  on  one  of  defendant's 
trains  a  brake  beam  on  the  car  next  in  front  of  the  said  caboose 
car  became  detached  and  fell  down,  and  was  beine  dragged  on 
the  rails  in  such  a  manner  as  to  become  an  obstruction  to, 
and  dangerous  to  those  riding  in,  said  caboose  car :  and  that 
said  obstruction  and  danger,  and  the  plaintiff's  exposure 
thereto,  were  known  to  the  conductor  or  other  servants  of 
defendant  in  charge  of  said  train;  and  that  after  discovery  of 
said  danger  the  said  conductor  or  other  servants  of  defendant 
in  charge  of  said  train  had  sufficient  time  and  opportunity  to 
stop  said  train,  or  that  they  had  sufficient  time  and  oppor- 
tunity, by  employing  the  means  then  at  hand,  to  detach  said 
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caboose  from  said  train,  and  that  they  migrht  have  so  stopped 
said  train  or  detached  said  caboose  car  by  the  exercise  of 
ordinary  care  and  the  employment  of  the  means  then  at  hand, 
consistent  with  their  own  safety  and  that  of  their  engine  and 
train,  and  so  avoided  injury  to  the  plaintiff,  yet  failed  so  to 
do;  and  that  thereafter  said  caboose  car  was  thrown  from  the 
track  by  said  obstruction,  and  plaintiff  became  and  was  injured 
thereby, — then  the  jury  are  instructed  that  plaintifi  is  entitled 
to  recover  in  this  case,  even  although  the  jury  should  further 
believe  from  the  evidence  that  the  plaintifi  was  at  the  time 
traveling  on  a  nontransferable  mileage  ticket  issued  to  H.  G. 
Milligan,  and  had  signed  the  name  of  H.  G.  Milligan  to  the 
coupon  detached  from  said  mileage  ticket,  intending  to 
deceive  said  conductor  into  the  belief  that  plaintifi  was  him- 
self said  H.  G.  Milligan,  and  even  although  they  may  further 
believe  from  the  evidence  that  the  conductor  was  in  fact  so 
deceived  into  accepting  said  mileage  ticket  in  payment  of 
plaintiff's  fare.  (2)  The  court  instructs  the  jury  that  the  term 
'ordinary  care,'  as  used  in  these  instructions,  means  such 
care  as  would  ordinarily  be  used  by  prudent  persons  in  the 
performance  of  a  like  service  under  similar  circumstances. 
(3)  If  the  jury  find  for  the  plaintifi,  in  estimating  and 
determining  the  measure  of  his  damages  they  should  take  into 
consideration,  in  connection  with  all  the  facts  and  circum- 
stances in  evidence,  the  bodily  pain  and  suffering  and  mental 
anguish,  if  any,  endured  by  him,  and  resulting  from  the 
injuries  received ;  the  character  and  extent  of  his  injuries,  and 
whether  they  are  permanent  in  their  nature;  the  extent,  if 
any,  to  which  he  has  been  prevented  and  disabled  by  reason 
of  such  injuries  from  working  and  earning  a  livelihood  for 
himself;  his  necessary  expenses  for  medical  attention  in 
endeavoring  to  be  cured ;  and  may  find  for  him  such  sum  as, 
in  the  judgment  of  the  jury,  under  all  the  evidence  in  the  case, 
will  compensate  him  for  the  injuries  received,  not,  however, 
exceeding  the  sum  of  twenty  thousand  dollars. '  * 

The  court  gave  the  following  instructions  at  the  request  of 
the  defendant :  "(i)  The  court  instructs  the  jury  that  under 
the  evidence  in  this  case,  before  •  they  can  find  for  the  plain- 
tiff, they  must  find  and  believe  from  the  evidence  in  the  cause 
that  the  officers  and  agents  of  defendant,  then  and  there  in 
charge  of  defendant's  train,  had  time  and  opportunity  to  stop 
said  train,  and  avoid  the  injury,  or  had  time  and  opportunity 
and  means  to  detach  the  said  caboose  car  from  the  train  after 
discovering  the  danger  by  reason  of  the  falling  of  the  brake 
beam,  with  safety  to  said  officers  and  servants  and  property 
of  defendant,  and  that,  after  discovering  the  danger,  the 
officers  and  servants  in  management  of  said  train  failed  to  use 
ordinary  care  in  stopping  said  train,  or  in  disconnecting  said 
car  from  the  train;  and,  unless  you  so  find  and  believe  from  the 
evidence  in  the  cause,  your  verdict  must  be  for  the  defendant ; 
and,  in  passing  upon  the  question  as  to  whether  or  not  the 
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train  could  have  been  stopped  or  the  car  detached  after  dis- 
covering the  danger  by  reason  of  the  falling  of  the  brake 
beam,  you  will  take  into  consideration  all  the  facts  and  cir- 
cumstances given  in  evidence  at  the  time  of  the  accident;  and 
you  are  further  instructed  that  the  burden  of  proving  that  the 
train  could  have  been  stopped  or  the  car  detached  is  upon  the 
plaintiff,  and,  unless  he  has  so  proven  by  the  preponderance 
of  the  evidence  in  the  cause,  your  verdict  must  be  for  the 
defendant.  (2)  The  court  instructs  the  iury  that  the  plaintiff 
has  dismissed  the  first  count  in  his  petition  in  which  he 
claimed  to  be  a  passenger.  Your  attention,  therefore,  is 
directed  to  the  second  count  in  the  petition,  in  which  plain- 
tiff seeks  to  recover,  not  as  a  passenger,  but  as  a  trespasser. 
Therefore  the  court  instructs  the  jury  that  the  defendant  did 
not  owe  the  plaintiff  any  obligation  as  a  passenger,  but  only 
as  a  trespasser ;  therefore  was  only  required  to  use  ordinary 
care. ' ' 

The  defendant  asked  16  other  instructions,  but,  in  the  view 
we  take  of  this  case,  it  is  not  necessary  to  set  them  out. 
There  was  a  verdict  for  the  plaintiff  for  $5,000.  Within  4 
days  thereafter  the  defendant  filed  a  motion  for  a  new  trial. 
Some  17  days  after  the  trial,  and  during  the  same  term,  the 
defendant  filed  a  supplemental  motion  for  new  trial,  alleging 
newly-discovered  evidence,  and  then  and  thereafter  supported 
it  with  affidavits,  to  which  the  plaintiff  filed  counter  affidavits. 
The  court  overruled  the  motions  for  new  trial,  and  the  defend- 
ant appealed. 

Geo.  S.  Grover,  for  appellant. 

F.  L.  Schofield  and  Thos.  Worthington,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts),  i.  The  bulk  of 
defendant's  contention  here  is  that  the  plaintiff  was  guiltv  of 
fraud,  forgery, and  perjury,  which  cut  ofi  his  right  to  recover 
at  all.  The  fraud  and  forgery  consist  of  his  presenting  the 
mileage  ticket  issued  to  Milligan,  and  writing  his  name  on  the 
part  detached  by  the  conductor,  in  a  handwriting  alleged  to 
be  similar  to  Milligan's,  and  the  perjury  consists  in  statements 
made  by  him  as  to  the  wages  he  received  before  and  after  the 
accident.  As  to  the  forgery,  it  is  enough  to  say  that  Milligan 
authorized  plaintiff  to  sign  his  name.  As  to  the  fraud,  it  is 
onlv  necessary  to  say  that  the  plaintiff  dismissed  his  first 
count,  and  the  court  submitted  the  case  to  the  jury  upon 
instructions,  asked  by  both  plaintiff  and  defendant,  which 
declared  that  the  plaintiff  was  a  trespasser.  Thus,  the  fraud 
was  eliminated  from  the  case,  and  the  plaintiff  was  left,  before 
the  jury,  in  exactly  the  same  position  as  if  no  fraud  had  been 
perpetrated,  but  as  if  he  had  been  on  the  train  without  the 
consent  of  the  defendant.  In  this  way,  too,  the  olaintiff  was 
expressly  denied  the  right  to  claim  that  the  relation  of  pas- 
senger and  carrier  ever  existed,  and  also  was  denied  the  right 
to  the  care  and  protection  due  a  passenger.  The  plaintiff 
predicated  his  right  to  recover  upon  the  theory  that,  although 
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a  trespasser,  the  defendant  owed  him  the  duty  not  to  injure 
him.  if  by  the  exercise  of  ordinary  care  it  could  avoid  it  after 
his  danger  became  known  to  the  defendant ;  and  the  defend- 
ant had  the  court  expressly  declare  him  to  be  a  trespasser, 
and  not  a  passenger,  and  that  it  only  owed  him  the  duty  of 
ordinary  care  not  to  injure  him  after  it  knew  of  his  peril,  and, 
further,  placed  the  burden  of  proof  upon  the  plaintiff  to  show 
that  it  neglected  this  obligation.  This  court  is  therefore 
relieved  of  the  necessity  of  following  the  learned  argument  of 
defendant's  counsel  upon  the  question  of  the  liability  of  a  rail- 
road company,  in  case  of  accident,  to  a  person  who  rides  upon 
a  nontransferable  ticket  issued  to  another. 

We  are  also  relieved  of  the  necessity  of  considering  whether 
a  carrier's  liability  to  a  trespasser  in  case  of  accident  is  limited 
to  willful  or  wanton  injuries,  or  extends  to  injuries  caused  by 
want  of  ordinary  care,  for  the  reason  that  both  the  parties 
hereto  tried  this  case  in  the  circuit  court  upon  the  theory  that 
the  defendant  was  bound  to  exercise  ordinary  care  to  prevent 
iniury  to  a  trespasser  after  it  knew  of  his  peril,  and,  having  tried 
the  case  upon  this  theory  below,  it  must  be  tried  upon  the  same 
theory  here.  Bank  v.  Armstrong,  62  Mo.  59;  Harris  v.  Hay, 
53  Mo.  Qo;  Walker  V.  Owens,  79 Mo.  563;  Tomlinsonv.  Ellison. 
104  Mo.  105,  16  S.  W.  201;  Hart  v.  Lette,  104  Mo.  3i.«;.  15  S. 
W.  976;  Minton  v.  Stelle,  121;  Mo.  181.  28  S.  W.  746;  Bowlin 
v.  Creel,  63  Mo.  App.  229;  Ellis  v.  Harrison,  104  Mo.  270.  16 
S.  W.  198;  Olfermann  v.  Railroad  Co.,  125  Mo.  408,  28  S. 
W.  472;  Railway  Co.  v.  Maffatt,  94  Mo.  56,  6  S.  W.  600; 
Harper  v.  Morse,  114  Mo.  317,  21  S.  W.  517;  Bettes  v.  Magoon, 
85  Mo.  580;  Bank  v.  Hammerslough,  72  Mo.  274;  Clifton  v. 
Spark,  82  Mo.  115. 

The  defendant  asked  16  other  instructions,  but  in  none  of 
them  is  there  anything  upon  which  to  hinge  a  claim  that  the 
liability  of  the  defendant  to  a  trespasser  is  limited  to  willful 
or  wanton  injury,  unless  it  be  in  the  demurrer  to  the  evidence, 
as  to  the  second  count,  asked  at  the  close  of  the  case.  If  the 
defendant  intended  to  assert  this  proposition  in  that  way,  it 
should  have  stood  upon  it.  But.  instead  of  doing  so,  it  asked, 
and  the  court  gave,  the  first  instruction,  above  set  out,  which 
expressly  recognized  defendant's  liability  if  it  failed  to  use 
ordinary  care  in  stopping  the  train,  or  in  disconnecting  the 
caboose  from  the  train,  after  it  discovered  the  danger  to  the 
train  from  the  brake  beam  having  fallen  down  on  the  track. 
So  the  defendant  has  waived  the  right  to  have  such  a  theory, 
as  to  the  scope  of  the  demurrer  to  the  evidence,  considered, 
by  obtaining  from  the  court  an  instruction  which  predicated 
a  liability  upon  a  different  theory.  The  other  instructions 
asked  by  defendant  were  evidently  prepared  before  the  plain- 
tiff dismissed  his  first  count,  for  most  of  them  refer  to  the 
alleged  fraud  and  forgery  by  plaintiff  in  the  use  of  Milligan's 
mileage  ticket  and  in  the  signing  of  his  name,  and,  as  that 
question  was  eliminated  from  the  case  by  the  dismissal  of 
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the  first  count,  those  instructions  had  no  application  to  the 
case  as  it  remained.  Such  of  the  refused  instructions  as  bore 
upon  the  second  count  were  improper  or  inapplicable,  because 
they  declared  that  the  defendant  was  not  liable  at  all  if  plain- 
tiff was  guilty  of  the  fraud  aforesaid,  or  because  they  pro- 
ceeded upon  the  idea  that  there  was  some  claim  set  up  by  the 
plaintiff  that  the  defendant  had  not  furnished  safe  machinery, 
or  had  not  properly  inspected  the  car,  or  that  the  plaintiff 
jumped  from  the  car  because  the  conductor  ordered  him  to  do 
so,  when  no  such  matters  had  been  pleaded  or  asked  as  a 
ground  for  recovery.  The  only  negligence  charged  in  the 
second  count  is  failure  to  use  ordinary  care  to  stop  the  train 
or  to  detach  the  caboose  from  the  train  after  the  danger  was 
known,  and  when  the  peril  was  imminent. 

It  is  conceded  that  there  is  a  conflict  in  the  evidence  as  to 
whether  the  caboose  could  have  been  detached  from  the  train, 
after  the  danger  was  known  to  the  defendant,  in  time  to  have 
avoided  the  injurv  to  the  plaintiff.  No  attempt  was  made  by 
the  trainmen  to  do  so,  although  they  were  requested  by 
plaintiff  and  others  to  try.  The  verdict  is  therefore  supported 
by  substantial  testimony,  and  this  court  will  not  review  the 
finding  of  fact.  James  v.  Association,  148  Mo.  i,  49  S.  W. 
978;  Feary  v.  Railwav  Co.  (not  yet  officially  reported)  62  S. 
W.  452. 

There  cannot  be  said  to  be  a  conflict  in  the  evidence  as  to 
whether  the  train  could  have  been  stopped  after  the  danger 
was  known  and  before  the  accident.  The  train  was  running 
up  grade  at  a  rate  of  speed  not  as  fast  as  a  man  could  walk. 
The  testimony  establishes  the  fact  that  it  could  have  been 
stopped  in  100  feet  an}'  way.  The  danger  was  discovered 
before  the  train  reached  the  switch,  for  the  conductor  said 
there  would  be  danger  of  derailing  the  caboose  when  the 
switch  was  reached.  The  train  ran  over  400  feet  after  it 
passed  over  the  switch  before  the  accident  occurred.  There- 
fore there  was  ample  time  to  have  stopped  the  train  after  the 
danger  was  known  and  anticipated.  The  train  was  approach- 
ing Clifton  Hill,  and  there  is  a  conflict,  though  very  slight,  in 
the  evidence,  as  to  whether  the  conductor  gave  a  simple  stop 
signal  or  an  emergency  signal.  If  it  was  the  former,  it  would ' 
simply  indicate  to  the  engineer  to  stop  at  the  station  of  Clifton 
Hill;  if  it  was  the  latter,  it  would  be  a  command  to  use  every 
means  at  hand  to  stop  as  soon  as  possible.  The  train  did  not 
stop  until  after  the  accident.  The  fact,  therefore,  remained 
that,  if  the  conductor  did  not  give  the  emergency  stop 
signal,  he  was  guilty  of  negligence;  and  if  he  did  give 
it,  and  the  engineer  did  not  obey  it,  the  engineer  was 
guilty  of  negligence.  In  either  event,  the  defendant  did 
not  exercise  ordinary  care  to  prevent  the  accident  after 
it  knew  of  the  danger  and  that  the  peril  was  imminent. 
Hence  there  was  sufficient  evidence  to  support  the  verdict  on 
the  theory  of  liability  upon  which  second  count  was  framed. 
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and  upon  which  the  case  was  submitted  to  the  jury  by  the 
instructions  of  both  parties. 

2.  The  defendant  assigns  as  error  the  action  of  the  trial 
court  in  permitting  the  plaintiff  to  amend  the  second  count  at 
the  close  of  all  the  evidence,  and  in  refusing  to  continue  the 
case,  upon  the  defendant's  affidavit  of  surprise,  except  upon 
condition  that  the  defendant  pay  the  accrued  costs.  The 
count,  as  originally  framed,  charged  neglieence  in  general 
terms.  The  amendment  narrowed  the  issue  by  specifying  the 
negligence,  and  thereby  limited  the  plaintiff's  rieht  to  recover 
to  proof  of  the  specific  acts  of  negligence  charged.  This  did 
not  prejudice  the  defendant  in  any  manner.  Without  the 
amendment  the  evidence  had  all  been  adduced,  and  no  objec- 
tion had  been  interposed  by  the  defendant  that  the  second 
count  did  not  state  a  cause  of  action.  The  evidence  tended 
to  show  specific  acts  of  negligence,  which  was  admissible  and 
was  admitted  under  the  general  allegation  of  negligence.  The 
amendment,  therefore,  did  not  change  or  enlarge  the  plaintiff's 
cause  of  action,  but,  on  the  contrary,  limited  it.  Chitty  v. 
Railway  Co.,  148  Mo.,  loc.  cit.  7S,  4Q  S.  W.  840,  and  cases 
cited;  Shaw  v.  Railway  Co.,  104  Mo.  648,  16  S.  W.  416; 
Schneider  v.  Railway  Co.,  75  Mo.  295.  Hence  there  was  no 
room  to  contend  that  the  defendant  was  surprised  by  the 
amendment,  and  therefore  the  defendant  was  not  entitled  to 
a  continuance  under  the  statute,  either  as  a  matter  of  rie:ht 
or  upon  terms.  In  cases  where  a  defendant  is  entitled  to  a 
continuance  upon  filing  an  affidavit  of  surprise,  it  is  improper 
to  impose  terms  upon  him,  but  where,  as  here,  the  amend- 
ment only  specifies  the  negligence,  which  was  theretofore 
charged  in  general  terms,  it  would  have  been  error  to  have 
imposed  terms  upon  the  plaintiff,  and  it  afforded  no  ground 
to  the  defendant  for  a  continuance.  Hence  the  action  of  the 
court  in  offering  to  continue  the  case  at  the  cost  of  the  defend- 
ant was  more  favorable  to  the  defendant  than  it  was  entitled 
to  ask.  Waverly  Timber  &  Iron  Co.  v.  St.  Louis  Cooperage 
Co.,  112  Mo.  383,  20  S.  W.  566;  Harlan  v.  Moore,  132  Mo., 
loc.  cit.  488,  34  S.  W.  70;  Dickerson  v.  Railway  Co.,  104  Mo., 
loc.  cit.  503,  16  S.  W.  381. 

3.  The  defendant,  by  a  supplemental  motion,  supported 
by  affidavits  filed  some  17  days  after  the  trial,  asked  a  new 
trial  on  the  ground  of  newly-discovered  evidence,  in  this: 
That  on  the  trial  the  plaintiff  testified  that  before  the  accident 
he  had  received  $200  a  month  as  wages,  and  after  the  accident 
he  had  been  able  only  to  get  $150  a  month  as  wages,  whereas 
it  is  alleged  that  before  the  accident  he  never  received  more 
than  $18 1)  a  month  as  wages,  while  after  the  accident  he 
received  as  much  as  $200  a  month  as  wages ;  and  upon  the 
further  ground  that  the  newly-discovered  evidence  would  show 
that  his  injuries  were  not  permanent.  The  trial  court  refused 
to  consider  such  matters,  because  the  motion  was  filed  out  of 
time, — more  than  four  days  after  the  trial.     This  is  assigned 
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here  as  error.  The  question  here  involved  was  considered  by 
this  court  as  early  as  Williams  v.  Circuit  Court,  s  Mo.  248. 
In  that  case  it  was  held  that  motions  for  a  new  trial  must  be 
filed  within  four  days  after  the  trial,  but  that,  if  not  so  filed, 
the  court  might,  during  the  term,  upon  suggestion  of  counsel,  or 
upon  it  otherwise  appearing  that  substantial  justice  had  not 
been  done,  grant  a  new  trial  of  its  own  right.  If  it  refused 
to  do  so,  no  error  would  lie;  if  it  did  so,  error  would  lie 
as  in  any  other  case  to  review  the  action  of  the  court 
in  granting  a  new  trial.  Judge  McGirk  held  that,  if  the 
motion  was  filed  in  time,  the  reasons  or  grounds  therefor 
might  be  filed  afterwards.  In  Richmond's  Adm'x  v.  Ward- 
law,  36  Mo.  313,  the  case  of  Williams  v.  Circuit  Court 
supra,  was  cited  and  followed,  by  refusing  to  review  the 
action  of  the  trial  court  in  refusing  to  grant  a  new  trial 
when  the  motion  was  filed  out  of  time.  The  doctrine  of 
the  Williams  Case  has  since  been  followed  in  State  v.  Mar- 
shall, 36  Mo.,  loc.  cit.  404;  Moran  v.  January,  52  Mo.  523; 
Bollinger  V.  Carrier,  79  Mo.  318.  But  in  State  v.  Adams, 
84  Mo.  310,  it  was  held  that  a  trial  court  cannot,  of  its  own 
motion,  grant  a  new  trial,  except  under  section  3705,  Rev. 
St.  i88q,  when  the  triors  of  fact  have  erred  in  a  matter  of  law 
or  have  been  guilty  of  misbehavior.  The  exact  point  here 
involved  was  before  this  court  in  Bank  v.  Porter,  148  Mo., 
loc.  cit.  183,  49  S.  W.  982.  The  motion  was  filed  within  four 
days  after  the  trial,  and  afterwards,  during  the  same  term,  the 
mover  asked  leave  to  amend  by  adding  the  additional  ground 
of  newly-discovered  evidence,  supporting  the  application  by 
proper  affidavits.  The  leave  to  amend  was  denied.  The  St. 
Louis  court  of  appeals  held  that  this  was  error,  but  this  court 
reversed  that  decision,  and  held  that  all  motions  for  new  trial 
and  all  grounds  therefor  must  be  filed  within  four  day  after 
the  trial.  Hence  there  was  no  error  in  the  trial  court  refusing 
to  consider  the  supplemental  motion  for  new  trial  filed  in 
this  case  more  than  four  days  after  the  trial. 

4.  The  defendant  moved  to  strike  out  of  the  plaintiff's  reply 
so  much  thereof  as  set  up  a  custom  among  traveling  salesmen  to 
use  each  other's  mileage  tickets.  The  trial  court  overruled 
the  motion,  and  defendant  preserved  the  proper  exceptions. 
On  the  trial,  however,  the  court  excluded  the  evidence  offered 
in  support  of  such  averments.  The  plaintiff  abandoned  bis 
claim  that  he  was  a  passenger,  and  the  court,  at  defendant's 
instance,  instructed  that  he  was  a  trespasser.  The  question 
of  such  custom  was  therefore  eliminated  from  the  case,  and, 
if  it  was  error  to  overrule  the  motion  to  strike  out.  it  did  the 
defendant  no  harm,  and  was  corrected  by  the  trial  court  in 
excluding  the  testimony  in  support  of  the  allegation,  and  in 
instructing  the  jury  that  the  plaintiff  was  a  trespasser. 

5.  It  is  also  urged  that  the  instruction  as  to  the  measure  of 
damaees  permitted  a  recovery  for  necessary  expenses  for 
medical  attention,  when  there  was  no  evidence  that  plaintiff 
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had  paid  anything  for  such  services  or  had  become  liable  to 
pay  therefor.  The  evidence  is  that  the  plaintiff  was  treated 
by  several  physicians,  at  his  request,  among:  them  Dr.  Payne, 
who  testified  that  his  services  were  reasonably  worth  $200. 
Under  these  circumstances,  the  plaintiff  had  become  liable, 
under  an  implied  assumpsit,  to  pav  to  Dr.  Payne  the  rea- 
sonable value  of  his  services.  This  fills  the  requirements  of 
the  rule  laid  down  in  Smith  v.  Railroad  Co.,  108  Mo.  2j;i, 
18  S.  W.  971,  and  in  Robertson  v.  Railroad  Co.,  152  Mo. 
39.^.  53  S.  W.  1082. 

6.  Finally,  it  is  claimed  that  the  defendant  is  released  from 
liability  because  the  mileag:e  ticket  issued  to  Milligran  and 
used  by  plaintiff  contained  an  express  release  of  liability  from 
accidents  received  while  traveling  on  a  freight  train.  This 
position  is  wholly  inconsistent  with  the  defendant's  claim 
that  it  was  such  a  fraud  for  the  plaintiff  to  use  Milligan's 
mileage  ticket,  and  prevented  the  relation  of  passenger  and 
carrier  from  attaching,  and  left  the  plaintiff  in  the  position  of 
a  mere  trespasser.  The  court  so  declared  the  plaintiff  to  be, 
at  defendant's  request.  Having  succeeded  in  having  the 
plaintiff  denied  the  benefit  of  the  mileage  ticket,  the  defend- 
ant cannot  take  advantage  of  the  waiver  of  liability  contained 
in  the  ticket.  It  cannot  get  the  benefits  without  carrying  the 
burdens  imposed  by  that  ticket.  The  ticket  is  wholly  outside 
of  the  case  as  it  was  presented  to  the  jury,  and  as  it  stands 
before  this  court.  For  these  reasons  the  judgment  of  the 
court  of  common  pleas  is  affirmed.     All  concur. 

• 

NOTES. 

LIABILITY  FOR  INJURIES  TO  TRESPASSERS  ON  TRAINS. 

Statements  of  General  Rule.— The  only  duty  the  company  owes  to  a 
trespasser  stealing  a  ride  is  not  to  wilfully  or  recklessly  injure  him 
after  discovering^  him  on  the  train.  Faber  v,  Missouri  Pac.  R.  Co., 
116  Mo.  81,22  S.  W.  Rep.  631  ;  Hendryx  v.  Kansas  City,  Ft.  S.  &  G. 
R.  Co.,  45 Kan.  377,  25  Pac.  Rep.  893  ;  Whitehead  v.  St.  Lrouis.  I.  M.  &  S. 
R.  Co.. 39  Am.  &  Eng^.  R.  Cas.  410, 99  Mo.  263,  11  S.  W.  Rep.  751  ;  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  v,  KeUy,  36  Kan.  655,  14  Pac.  Rep.  172;  Chi- 
cafro,  B.  A  Q.  R.  Co.  v,  Mehlsack,  41  Am.  &  Encr.  R.  Cas.  60.  131  111.  61, 
22  N.  E.  Rep.  812 ;  Morris  v.  Brown,  111  N.  Y.  318, 18  N.  E.  Rep.  722,  19 
N.  Y.  S.  R.  355 ;  Richmond  D.  R.  Co.  v,  Burnsed,  70  Miss.  437,  12  So. 
Rep.  958;  Atchison  T.  &  S.  F.  R.  Co.  v.  Gants,  34  Am.  &  Eng^.  R.  Cas. 
290,  38  Kan.  608,  17  Pac.  Rep.  54. 

A  company  owes  no  duty  to  an  intruder  upon  its  train  eng-agred  other- 
wise than  in  transportation  of  passeng;-ers,  except  to  refrain  from  wil- 
fully, wantonly,  or  intentionally  injuring^  him.  It  is  not  liable  for 
injury  resulting-  incidentally  to  such  intruder  from  the  mistake,  inadvert- 
ence, or  nec^lig-ence  of  its  servants  in  operatini?"  such  train.  Illinois  C. 
R.  Co.  V.  Meacham,  91  Tenn.  428,  19  S.  W.  Rep.  232. 

Although  a  person  riding-  unlawfully  on  a  freight  car  is  a  trespasser,  the 
servants  of  the  railroad  have  no  right  recklessly  and  wantonly  to  inflict 
an  injury  upon  him.  Planz  v,  Boston  &  A.  R.  Co.,  157  Mass.  377,  32  N. 
E.  Rep.  356. 

While  a  company  cannot  be  said  to  owe  no  duty  to  one  who  unlaw- 
fully intrudes  himself  upon  its  engines  or  cars,  it  does  not  owe  to  him 
the  same  duty  that  he  owes  to  a  passenger  or  even   to  one  of  its 


170  TRESPASSERS  Vol  XXU 

(NS) 
Notes 

employees.    Darwin  v,  Charlotte,  C.  &  A.  R.  Co.,  23  S.  Car.  531,  55 
Am.  Rep.  32. 

ILLUSTRATIONS. 

Stealing  Ride  on  Freiglit  Train.— Where  a  person  clandestinely  enters 
a  box  car  of  a  freight  train  to  beat  his  way  over  the  road,  he  becomes 
a  trespasser,  and  the  only  duty  the  company  owes  to  him  is  not  to  in- 
jure him  wantonly.  Hendryx  v,  Kansas  City,  Ft.  S.  &  G.  R.  Co.,  45 
Kan.  377,  25  Pac.  Rep.  893. 

Ordered  off  While  Stealing  Ride  between  Freight  Cars— Railroad 
Companies. — Plaintiff  while  stealing  a  ride  between  two  freight 
cars  of  defendant  was  told  by  the  brakeman,  who  was  about  to  per- 
form the  duty  of  uncoupling  such  cars,  to  get  off,  and  when  the  cars 
were  uncoupled  he  fell  off  and  was  injured,  though  he  could  have  pre- 
vented his  fall  by  holding  to  an  iron  ladder.  Held^  that  the  only  duty 
defendant  owed  to  plaintiff  as  a  trespasser  upon  its  train  was  to  refrain 
from  injuring  him  wilfully  or  wantonly  or  recklessly  ;  and  that  there 
was  no  evidence  of  a  neglect  of  such  duty  on  its  part.  l/conard  v,  Boston 
&  A.  R.  R.  (Mass.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  825. 

Liability  for  Injuries  to  Trespasser  Stealing  a  Ride. — Where  a  tres- 
passer goes  under  a  train,  and  upon  a  brake  of  a  car,  in  an  attempt  to 
steal  a  ride,  no  duty  of  the  railroad  company  arises  in  his  favor  until 
he  is  discovered  by  some  one  in  charge  of  the  train  ;  nor  can  a  recovery 
be  had  for  injuries  caused  by  falling  from  his  perilous  position,  unless 
the  company  was  guilty  of  wilful  and  wanton  neglect  of  duty  in  not 
stopping  the  train  and  removing  him  after  his  peril  was  discovered. 
Handley  v,  Missouri  Pac.  Ry.  Co.  (Kan.),  16  Am.  &  Kng.  R.  Cas.,  N.  S., 
674. 

Riding  on  Freight  Trains  by  Sufferance  of  Trainnnen. — A  railroad 
company  owed  no  duty  to  a  person  riding  on  its  freight  train  upon 
which  passengers  were  not  carried,  merely  by  the  sufferance  of  the 
trainmen,  except  that  of  avoiding  to  injure  him  after  knowledge  that 
he  was  in  danger.  Dal  ton  v,  Louisville  &  N.  R.  Co.  (Ky.),  17  Am.  & 
Eng.  R.  Cas.,  N.  S.,  768. 

Riding  on  Pilot  at  Sufferance  of  Engineer.— Plaintiff's  intestate  got 
on  an  engine  and  went  with  the  engineer  down  the  road  for  a  supply 
of  water.  On  the  return  he  was  riding  on  the  pilot,  when  it  collided 
with  a  car  and  he  was  killed.  The  evidence  showed  that  he  had  no 
duty  to  perform  on  the  engine,  and  was  merely  riding  at  the  sufferance 
of  the  engineer.  Held^  that  an  action  could  not  be  maintained  against 
the  company.  Darwin  v.  Charlotte,  C.  &  A.  R.  Co.,  23  S.  Car.  531,  55 
Am.  Rep.  32. 

Trespasser  Suffered  to  Remain  on  Freight  Train. — The  conductor  of 
a  freight  train  refused  to  carry  deceased,  a  crippled  applicant  for  free 
transportation,  but  some  time  after  the  train  had  proceeded  found  him 
in  the  caboose.  It  being  late  at  night  and  out  in  the  country,  the  con- 
ductor from  motives  of  humanity  forbore  to  eject  him,  and  he  was  killed 
by  a  subsequent  collision.  Helij  that  the  deceased  was  not  a  passenger 
within  Mills'  Ann.  Stat.  §  1508,  furnishing  a  right  of  action  where  the 
death  of  a  passenger  results  from  the  defect  or  deficiency  of  a  railroad. 
Atchison,  Topeka  &  Santa  Fe  R.  Co.  v.  Headland  (Colo.),  58  Am.  & 
Eng.  R.  Cas.  4. 

Riding  with  Train  Master's  Consent. — Even  if  a  person  knows  he  is 
on  a  train  in  violation  of  the  company's  rules,  still,  being  there  with 
the  consent  of  the  master  of  the  train,  the  company  owes  him  at  least 
ordinary  care,  and  for  a  breach  of  that  duty  it  is  liable  in  damages. 
Whitehead  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  39  Am.  &  Eng.  R.  Cas.  410, 
99  Mo.  263,  11  S.  W.  Rep.  751. 

Riding  with  Consent  of  Brakeman. — Defendants  were  engaged  under 
a  contract  with  the  aqueduct  commissioners  of  a  city  in  excavating  a 
tunnel,  which  required  them  to  furnish  facilities  for  inspecting  the  work. 
Plaintiff's  intestate  was  a  civil  engineer  in  the  employ  of  the  commis- 
sioners, and  it  was  his  duty  to  inspect  the  work.  Defendants  employed 
dump  cars  for  the  purpose  of  removing  material,  which  cars  were  run 
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on  a  track  in  the  shaft,  being  hauled  out  by  a  cable  and  returned  by 
gravitation,  their  speed  being  regulated  by  a  brake.  The  intestate  was 
riding  on  the  outside  of  one  of  the  cars  down  the  shaft,  and  through 
the  neglect  of  a  brakeman  was  thrown  from  the  car  and  killed.  It  ap- 
peared that  there  was  plenty  of  room  to  go  up  and  down  the  shaft  on 
foot,  and  there  was  nothing  to  prevent  one  from  doing  it ;  but  the  intes- 
tate had  l>een  accustomed  to  ride  down  with  the  consent  of  the  brake- 
man,  but  it  did  not  appear  that  he  had  authority  to  give  such  consent, 
or  that  defendants  knew  it.  Held,  that  defendants  were  under  no  obli- 
gation to  transport  the  intestate  or  to  allow  him  to  ride  on  the  cars,  and 
if  he  did  ride,  to  manage  the  car  so  as  not  to  injure  him  ;  that  no  license 
could  be  implied  by  the  former  use  of  the  cars,  and  the  decedent  took 
upon  himself  the  risk  both  of  the  condition  of  the  car  and  the  care  of 
the  brakeman,  and  a  nonsuit  should  have  been  awarded.  Morris  v. 
Brown,  111  N.  Y.  318,  18  N.  E.  Rep.  722,  19  N.  Y.  S.  R.  355. 

Boys  Trespassing  on  Moving  Car — Negligence — Proximate  Cause. — 
There  is  no  casual  connection  between  a  breach  of  duty  by  a  railroad 
company  in  running  its  train  at  a  greater  speed  than  that  allowed  by 
ordinance  and  an  injury  to  a  boy  who  lost  his  footing  and  fell  while 
attempting  to  climb  up  the  ladder  of  a  box  car  attached  to  such  train, 
and  no  action  will  lie  against  the  company  for  an  injury  so  caused. 
Western  Railway  of  Alabama  v.  Mutch  (Ala.),  54  Am.  &.  Bng.  R.  Cas. 
107. 

Trespasser  on  Train — Gross  Negligence. — In  an  action  for  damages 
for  personal  injuries  under  a  statute  giving  a  right  of  action  to  persons 
injured  while  upon  railroad  trains,  although  the  relation  of  carrier  and 
passenger  did  not  exist,  if  the  injury  was  caused  by  the  gross  negligence 
of  the  company's  servants,  the  company  is  liable  to  a  person  who  was 
injured  while  in  the  caboose  of  a  freight  train  without  the  knowledge 
of  the  engineer  or  brakeman,  if  they  knew  or  had  reason  to  believe  that 
the  caboose  was  occupied,  and  yet  moved  the  train  recklessly  or  negli- 
gently without  regard  to  the  safety  to  those  who  might  l>e  in  the  cabo^e, 
and  in  such  a  manner  that  injury  to  them  might  reasonably  be  expected 
as  the  direct  consequence  thereof.  Way  v.  Chicago,  Rock  Island  & 
Pacific  R.  Co.  (Iowa),  34  Am.  &  Eng.  R.  Cas.  286. 

Improper  Manner  of  Ejection. — As  to  a  railroad  company's  liability 
for  ejecting  trespasser  from  train  in  an  improper  manner,  see  20  Am.  Sl 
Bng.  R.  Cas.,  N.  S.,  67,  zn^  foot-note » 


Pagg's  Adm'r  V.  Louisvii«LB  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky ,  May  28,  igoi.) 
[63  S.  W.  Rep.  580.] 

Negligence — Pleading. — In  an  action  by  an  administrator  to  recover 
damages  for  causing  the  death  of  his  intestate,  it  is  proper  to  allege  in 
one  paragraph  of  the  petition  all  the  difPeVent  acts  of  negligence  on  the 
part  of  defendant  which  caused  the  death. 

Duty  to  Drunken  Trespasser  on  Freight  Train— Ejection  at  Perilous 
Place.* — Where  the  servants  in  charge  of  a  freight  train  ejected  a  tres- 
passer in  a  drunken  and  helpless  condition  in  a  deep  cut  on  a  dark  night, 
and  he  was  run  over  and  killed  by  a  train  which  followed,  as  the  serv- 
ants ejecting  him  had  reason  to  believe  that  he  would  be,  the  railroad 
company  was  liable  for  his  death,  though  the  place  at  which  he  was 
ejected  was  the  place  at  which  he  entered  the  train. 

Notice  to  Supierintendent  of  Peril  of  Helpless  Trespasser  on  Track 
as  Notice  to  Company. — Notice  to  the  superintendent  of  the  road  and  to 

*As  to  the  care  required  in  ejecting  trespassers  from  trains,  see  gen- 
erally,^ Dorsey  V,  Kansas  City,  P.  &  G.  Ry.  (La.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  61,  zxid  foot-note. 
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the  nearest  station  agent  of  the  peril  of  the  trespasser  after  he  was 
ejected  was  notice  to  the  company,  and  for  their  failure  to  exercise 
ordinary  care  to  save  his  life,  by  notifying  the  servants  in  charge  of  a 
train  which  was  soon  to  pass  through  the  cut,  the  company  is  liable, 
if  the  servants  in  charge  of  the  approaching  train  could,  without 
hazarding  the  lives  of  passengers  or  the  property  of  the  company,  have 
avoided  running  over  him. 
Du  Rbi«i«B  and  Burnam,  JJ.,  dissenting. 

Appeal  from  circuit  court  Simpson  county. 
**To  be  officially  reported.'* 

Action  by  J.  P.  Waldron.  administrator  of  Solon  Fagrg, 
against  the  Louisville  &  Nashville  Railroad  Company,  to 
recover  damae:es  for  the  death  of  plaintiff's  intestate.  Judg- 
ment for  defendant,  and  plaintiff  appeals.     Reversed. 

Roark  &  Finn,  for  appellant. 

Edward  W.  Hines  and  J.  A.  Mitchell,  for  appellee. 

PAYNTER,  C.  J.  The  plaintiff,  J.  P.  Waldron,  adminis- 
trator  of  Solon  Fagg,  deceased,  instituted  this  suit  against  the 
appellee  to  recover  damages  for  the  alleged  negligent  killing 
of  the  intestate.  The  question  here  for  review  is  the  action 
of  the  court  in  sustaining  a  demurrer  to  the  petition  as 
amended,  and  in  dismissing  it  upon  appellant's  failure  to 
plead  further.  It  is  in  two  paragraphs,  but,  in  our  opinion, 
it  was  not  necessary  or  proper  to  thus  paragraoh  it.  If  it  is 
good,  it  simply  states  one  cause  of  action;  that  is,  the 
appellee's  neeligent  killing  of  the  appellant's  intestate,  which 
resulted  in  damages  to  the  estate  of  the  intestate.  Because 
there  may  have  been  one  or  more  acts  of  negligence  which 
produced  the  injury  resulting  in  death  does  not  make  it  proper, 
in  stating  the  cause  of  action,  to  do  so  in  as  many  paragraphs 
as  there  may  have  been  acts  of  negligence  which  separately 
or  collectively  produced  the  injury.  So,  in  stating  the  aver- 
ments of  the  petition,  we  will  do  so  as  though  it  was  not  par- 
agraphed. It  is  averred  that  there  is  a  deep  cut  upon  the 
defendant's  roadbed  in  the  city  of  Franklin,  immediately 
north  of  defendants'  north  switch;  that  upon  a  night  in 
December,  i8q8,  the  decedent,  Solon  Fagg,  was  in  a  drunken 
and  helpless  condition,  and  at  about  8:00  o'clock  upon  that 
night,  while  in  that  condition,  boarded  the  north-bound  freight 
train  in  the  cut;  that  the  night  was  dark  and  rainy;  that  the 
agents  and  servants  of  defendant  in  charge  of  the  freight 
train  knew  the  drunken  and  helpless  condition  of  the  decedent ; 
that  they  knew  that  other  trains  of  the  defendant  would  shortly 
pass  through  the  cut,  yet  they  then  and  there  negligently  and 
wrongfully  ejected  him  from  the  train;  that  it  was  natural  and 
probable  that  death  or  great  bodily  harm  would  be  inflicted 
upon  him  by  reason  of  being  ejected  from  the  train;  that 
upon  the  same  night,  while  upon  the  track  in  the  cut.  drunk 
and  in  a  helpless  condition,  he  was  run  over  and  killed  by 
one  of  the  defendant's  trains;  that  upon  the  night  in  Question 
the  defendant's  superintendent  at   Nashville,  Tenn.,  and  its 
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agent  at  Franklin,  Ky.,  had  notice  that  he  was  in  the  cut  upon 
defendant's  track  in  a  drunken  and  helpless  condition;  that 
the  superintendent  and  agent  knew  that  in  a  short  while  a 
north-bound  passenger  train  would  pass  through  the  cut  where 
he  was,  and  that  he  was  in  great  danger;  that  the  superin- 
tendent and  agent  had  ample  time  and  opportunity  to  notify 
defendant's  crew  in  charge  of  the  north-bound  passenger  train 
which  would  shortly  pass  through  the  cut  that  he  was  in  the 
cut,  and  to  take  other  precautions  to  prevent  his  injury ;  that 
they  failed  to  notify  the  crew  upon  that  north-bound  passen- 
ger train  concernijig  him,  and  failed  and  refused  to  use  any 
care  or  take  any  precaution  to  prevent  injury  to  him ;  that 
the  north-bound  passenger  train  ran  over  and  killed  him  in 
the  cut  upon  the  night  in  question.  In  an  amended  petition 
it  is  averred  that  the  decedent  was  killed  at  the  point  where 
he  was  ejected  from  the  train;  that  if  the  superintendent  at 
Nashville  and  the  agent  at  Franklin  had  notified  the  crew  upon 
the  passenger  train  of  the  position  which  he  occupied,  and  of 
his  condition,  those  in  charge  of  it  could  and  would  have 
avoided  injuring  him,  without  endangering  the  passengers  or 
the  train.  The  foregoing  averments  are  substantially  those 
contained  in  the  petition  as  amended ;  at  any  rate,  all  those 
that  are  essential  to  be  stated  for  the  purpose  of  considering 
the  sufficiency  of  the  petition.  They  are  taken  as  true  on 
demurrer. 

For  the  purpose  of  considering  the  question  involved,  the 
facts  averred  may  be  summarized  as  follows:  Decedent, 
without  a  right  to  do  so,  placed  himself  upon  a  freight  train, 
and  thus  became  a  trespasser.  He  did  this  while  the  train 
was  standing  in  a  deep  cut,  on  a  dark  and  rainv  night  in 
December.  While  he  was  in  a  drunken  and  helpless  condition, 
he  was  ejected  from  the  train  in  the  cut,  and  left  there  in  the 
condition  described.  This  condition  was  known  to  those  in 
charge  of  the  train  from  which  he  was  ejected.  They  also  knew 
that  shortly  thereafter  a  passenger  train  would  pass  over  the 
track  through  the  cut.  The  superintendent  of  the  road  at 
Nashville,  and  the  agent  at  Franklin,  the  station  near  by  where 
the  ejection  took  place,  were  notified  that  he  was  on  the  track 
in  the  cut  in  a  drunken  and  helpless  condition,  and  this  notice 
they  received  in  time  to  have  saved  him  from  the  impending 
peril  by  the  exercise  of  ordinary  care,  and  in  doing  which  it 
would  not  have  hazarded  the  lives  of  the  passengers  or  the 
property  of  the  appellee.  The  question  is  not  involved  as  to 
the  right  of  those  in  charge  of  the  freight  train  to  have 
ejected  the  decedent.  That  he  was  a  trespasser,  and  the 
right  to  eject  him,  is  admitted.  The  law  gave  the  right  to 
the  agents  and  servants  of  the  appellee  to  eject  him.  The 
Question  here  for  determination  is  whether  they  should  have 
ejected  him  at  the  time,  place,  and  under  the  circumstances 
averred  in  the  petition,  considering  his  mental  and  physical 
condition.     The  liability  of  appellee,  if  it   exists,  arises  from 
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the  disregard  of  those  in  charge  of  the  freight  train  for  human 
life  while  in  the  performance  of  a  legal  right,  and  the  dis- 
regard for  human  life  by  the  aopellee's  superintendent  and 
agent  after  they  were  advised  of  the  oerilous  position  which 
the  decedent  occupied,  and  their  failure  to  use  care  to  save 
him.  All  courts  and  all  law  writers  agree  that  those  in  charge 
of  a  train  have  no  right  to  throw  a  trespasser  from  it  while 
moving,  and  thus  jeopardize  his  life.  Principles  of  humanitv 
forbid  the  exercise  of  the  rieht  in  such  a  cruel  manner.  For 
the  same  reason,  if  they  eject  a  trespasser  who  is  not  imperil- 
ing the  lives  of  the  officers  in  charge  of  the  train,  or  the  pas- 
sengers, or  doing  something  which  makes  it  hazardous  to 
permit  him  to  remain  upon  the  train  (Railroad  Co.  v.  Logran, 
88  Ky.  232,  10  S.  W.  655,  3  L.  R.  A.  80),  they  must  be  regrard- 
ful  of  the  time,  place,  and  circumstances  under  which  they 
perform  the  act  of  removal.  If  the  decedent  had  boarded 
the  train  several  miles  from  the  cut,  and  after  reaching  there 
had  been  removed,  under  the  circumstances  described,  it 
seems  to  us  that  no  one  could  have  had  any  difficulty  in  reach- 
ing the  conclusion  that  death  or  great  bodily  harm  would  have 
been  the  natural  and  probable  result  of  the  removal,  and  a 
liability  would  have  been  incurred  by  the  appellee.  In  this 
case,  according  to  the  averments  of  the  petition,  he  erot  on 
the  train,  and,  after  getting  on,  was  a  trespasser,  just  the 
same  as  if  he  had  boarded  it  at  another  station,  and  been 
carried  to  that  ooint.  Getting  on  the  train  was  an  accom- 
plished fact.  The  fact  that  he  had  just  got  on  the  train  while 
it  was  standing  in  the  cut  did  not  give  those  in  charsre  of  it 
the  right  to  seize  and  hurl  him  from  it,  without  regard  to 
consequences;  neither  did  that  fact  give  them  the  right  to 
eject  him,  regardless  of  time,  place,  and  circumstances,  and 
his  physical  and  mental  condition.  They  had  no  more  right 
to  jeopardize  his  life  in  his  removal  because  he  had  been  on 
the  train  but  a  short  time  than  they  would  have  had  if  he  had 
been  carried  to  that  point  from  elsewhere.  The  right  to 
remove  a  trespasser  does  not  depend  upon  the  question  as  to 
the  length  of  time  he  has  been  on  the  train,  neither  is  the 
liability  of  the  railroad  company  affected  by  the  fact  that  the 
trespasser  has  been  on  the  train  a  long  or  a  short  time.  That 
fact  has  nothing  to  do  with  the  case.  The  same  responsibility 
attaches  for  the  removing  of  him  in  the  one  case  as  in  the 
other. 

The  principle  which  underlies  the  doctrine  enunciated  in 
Raibroad  Co.  v.  Sullivan,  81  Ky.  624,  ^o  Am.  Rep.  186,  and 
Railroad  Co.  v.  Ellis*  Adm'r,  97  Ky.  330,  30  S.  W.  979.  is 
applicable  to  the  facts  of  this  case.  Sullivan  was  drunk,  and 
failed  to  pay  his  fare  on  demand,  and  was  removed  while  in  a 
drunken  condition,  in  a  deep  snow,  and  fell  and  laid  in  it  until 
he  was  badlv  frozen,  entafling  the  loss  of  some  toes,  fingers, 
and  part  of  his  heel.  The  court  held  that  the  railroad  com- 
pany was  liable  for  the  injury  resulting  to  him  under  the  cir- 


^^^^^S  TRBSPASSBItS  175 

RCas 

Fasrg's  Adm'r  v,  Lrouisville  &  N.  R.  Co 

cumstances  detailed.  In  the  Ellis  Case,  the  removal  took 
place  when  he  was  drunk  and  in  a  cut  in  the  road,  on  either 
side  of  which  was  a  wire  fence,  and  the  court  held  that  if  the 
natural  and  probable  result  of  his  removal,  under  such  cir- 
cumstances, was  that  he  would  be  killed  by  trains  that  would 
subsequently  follow,  then  the  company  was  liable.  In  con- 
demning an  instruction  in  that  case  which  assumed  the  agents 
of  the  railroad  company  had  the  right  to  eject  a  trespasser, 
regardless  of  the  time,  place,  and  circumstances  and  his 
physical  and  mental  condition,  the  court  said:  '4t  seems  to 
us  that  the  ordinary  principles  which  characterize  humanity 
condemn  such  claim.  If  the  claim  of  appellant  be  true,  that 
the  decedent  was  ejected  in  a  cut,  awav  from  any  station, 
with  banks  and  fences  on  either  side  of  the  track,  in  such 
mental  or  physical  condition  as  rendered  him  incapable  of 
taking  care  of  himself,  the  officer  with  a  knowledge  of  his  con- 
dition, then  it  was  no  less  wrong  to  eject  decedent  under  the 
circumstances  than  it  would  have  been  to  have  ejected  from 
the  train  a  toddling  child  who  had  not  mental  capacity  to 
know  the  danger  of  walking  upon  a  railroad  track,  or  the 
physical  ability  to  avoid  such  danger  if  it  had  the  mental 
capacity  to  discern  it.  Would  any  one  contend,  if  appellant 
should  kill  a  child  under  such  circumstances,  that  it  would 
not  be  liable  to  damages  therefor?"  To  show  the  views  that 
other  courts  have  on  questions  substantially  similar  to  the  one 
here  involved,  we  will  quote  from  opinions  delivered  by  them. 
It  was  said  in  Haug  v.  Railwav  Co.  (N.  D.)  42  L.  R.  A.  669, 
s.  c.  77  N.  W.  Q7:  '*When  the  carrier  discovers  that  one  help- 
less trom  intoxication  is  upon  its  train  without  right,  it  must, 
in  selecting  a  safe  place  to  put  him  off,  have  regard  to  his  actual 
condition,  ohysical  and  mental,  without  any  reference  to  his 
responsibility  for  such  condition.  The  law  declares  to  the 
carrier  that  it  shall  not  expose  him  to  great  peril,  even  in 
exercising  its  undoubted  right  to  eject  him;  and,  in  declaring 
whether  he  will  be  subjected  to  peril,  not  only  must  climatic 
conditions,  the  propinquity  of  shelter,  and  other  matters  be 
taken  into  account,  but  also  the  actual  state  of  his  mind  and 
bodily  health  and  strength,  if  known  to  the  aeent  of  the 
carrier.'*  In  Railway  Co.  v.  Valleley,  32  Ohio  St.  349,  30 
Am.  Rep.  601,  the  court  said:  '4t  might,  perhaps,  as  far  as 
this  case  is  concerned,  be  conceded  that,  if  a  man  were  so 
intoxicated  as  to  be  without  reason,  sense,  or  intelligence,  it 
would  be  unlawful,  as  it  would  be  inhuman,  to  expel  him  from 
cars  at  night,  where  he  would  be  just  as  likely  as  not  to  lie 
down  upon  the  rails  and  go  to  sleep.  We  may  concede, 
further,  that  to  put  off  a  drunken  man,  during  a  bitterly  cold 
night,  in  the  woods,  far  from  any  house,  when  the  probabili- 
ties were  that  he  would  freeze  to  death  before  help  could  reach 
him.  would  be  as  indefensible  in  law  as  it  would  be  wicked 
and  cruel  in  fact.  And,  further,  to  put  a  man  off,  in  a  dark 
night,  upon  a  high  railroad  bridge,   or  upon  the  brink  of  a 
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precipice,,  where  the  first  step  would  be  destruction,  this  could 
find  no  justification  in  law.  All  this  might  possibly  be."  In 
Railroad  Co.  v.  Weber,  33  Kan.  554,  6  Pac.  877,  the  court 
said:  '*The  duty  of  the  railroad  company,  however,  with 
respect  to  Weber,  did  not  end  with  his  removal  from  the  train. 
He  was  unconscious,  and  unable  to  take  care  of  himself.  The 
company  could  not  leave  him  upon  the  platform  helpless, 
exposed,  and  without  care  or  attention.  It  was  its  duty  to  exer- 
cise reasonable  care  and  diligence  to  make  temporary  provi- 
sion for  his  protection  and  comfort.  As  was  said  by  the 
learned  court  who  tried  the  cause:  *0f  course,  the  carrier  is 
not  required  to  keep  hospitals  or  nurses  for  sick  or  insane 
passengers,  but,  when  a  passenger  is  found  by  the  carrier  to 
be  in  such  a  helpless  condition,  it  is  the  duty  of  the  carrier  to 
exercise  the  reasonable  and  necessary  offices  of  humanity 
towards  him  until  some  suitable  provision  may  be  made.'  *' 
In  Conolly  v.  Railroad  Co.,  41  La.  Ann.  61,  5  South.  259,  6 
South.  526,  3  L.  R.  A.  133,  the  court  said:  **But  none  of 
these  cases  hold  that  this  right  of  exclusion  can  be  exercised 
arbitrarily  and  inhumanely,  or  without  due  care  and  provision 
for  the  safety  and  well-being  of  the  ejected  passenger.  On 
the  contrary,  the  duty  of  exercising  such  care  and  orovision 
is  universally  recognized."  In  Railroad  Co.  v.  Pitzer,  109 
Ind.  186,  6  N.  E.  310,  lo  N.  E.  70,  the  court,  referring  to 
some  cases,  said :  **  These  are  cases — extreme  ones,  it  may 
be — illustrating  the  doctrine  that  regard  must  be  had  to  the 
helpless  condition  of  one  who  enters  a  railroad  train,  and 
that  those  in  charge  of  the  train  must  do  no  act  which  is  cruel 
or  inhuman.  Granting  that  these  cases  are  extreme  ones, 
still  the  general  doctrine  which  they  assert  is  undeniably  a 
sound  one ;  for  through  all  the  cases  runs  the  principle  that 
what  humanity  requires  must  be  done  by  those  who  act  with 
knowledge  of  another's  helplessness."  In  Roseman  v.  Rail- 
road Co.,  112  N.  C.  716,  16  S.  E.  766,  19  L.  R.  A.  ^27,  the 
court  said:  ** But  where  the  power  expressly  given  by  law 
is  exercised  in  such  a  manner  as  to  willfully  and  wantonly 
expose  the  ejected  person  to  danger  of  life  or  limb,  the  com- 
pany is  still  liable  for  injury  or  death  resulting  from  the 
expulsion.  Cases  falling  within  this  last  exception  to  the  gen- 
eral rule,  and  not  intended  to  be  included  under  the  statute, 
arise  where  the  persons  ejected  are  manifestly  too  infirm  to 
travel  or  too  much  intoxicated  to  be  trusted  to  find  the  way  to 
the  nearest  house  or  station.  3  Wood.  R.  R.  §  362 ;  2  Shear. 
&  R.  Neg.  §  493;  Railway  Co.  v.  Wright,  34  Am.  Rep.  277." 
In  Brown  v.  Railroad  Co.,  51  Iowa,  238,  i  N.  W.  487,  the 
court  said:  ** In  exercising  the  right  of  ejection,  reasonable 
and  ordinary  care  should  be  employed.  In  determininsr 
whether  such  care  has  been  exercised,  all  the  circumstances 
should  be  considered, — as  the  physical  condition  of  the  per- 
son ejected;  the  time,  whether  in  daylight  or  late  at  night; 
the  condition  of  the  country,   whether  thickly  or  sparsely 
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settled ;  the  place  of  the  ejection,  whether  near  to,  or  remote 
from,  dwellines  of  any  character,  including  stations;  the 
character  of  the  weather,  whether  pleasant  or  inclement,  etc*. 
The  rules  of  law,  as  well  as  the  dictates  of  humanity,  require 
that  the  ejection  shall  occur  at  such  place,  and  be  conducted 
in  such  manner,  as  not  unreasonably  to  expose  the  party 
to  danger. '  *  Judge  Elliott,  in  his  work  on  Railroads  (section 
1637),  says:  **If  he  is  so  intoxicated  or  so  young  or  feeble  as 
not  to  be  able  to  take  care  of  himself,  or  look  out  for  his  own 
safety,  the  company  should  exercise  reasonable  care  to  see  to 
it  that  he  is  not  expelled  and  abandoned  in  such  a  place,  and 
under  such  circumstances,  that  he  will  be  exposed  to  unnec- 
essary peril. ' '  The  conclusion  which  we  have  reached  is  sup- 
ported by  Isabell  v.  Railroad  Co.,  27  Conn.  39.^,  71  Am. 
Dec.  78. 

Should  the  company  be  held  responsible  because  its  super- 
intendent at  Nashville  and  agent  at  Franklin  knew  that  the 
decedent  was  on  the  track  in  a  drunken  and  helpless  condi- 
tion, and  that  shortly  thereafter  a  train  would  pass  over  its 
track  through  the  cut,  and  failed  to  notify  those  in  charge  of 
it  of  his  situation,  and  thus  avoid  the  calamity  which  befell 
him?  We  think  it  should.  The  knowledge  of  these  oflBcers 
was  the  knowledge  of  the  company.  From  the  averments, 
they  could  have  avoided  the  injury  by  the  exercise  of  ordi- 
nary care.  They  could  have  saved  the  life  of  the  unfortunate 
man  by  giving  notice  to  those  in  charge  of  the  passenger  train 
of  his  peril.  It  would  be  a  strange  doctrine  of  ethics  and  of 
law  if  an  unfortunate  man,  on  a  dark,  cold  night,  in  a  drunken 
and  helpless  condition,  is  on  the  track  of  a  railway  company 
in  a  deep  cut,  and  that  fact  is  known  to  the  superintendent, 
toeether  with  the  knowledge  that  a  passenger  train  will  soon 
pass  over  the  track  through  the  tunnel,  and  will  probably 
kill  him,  that  the  company  is  not  responsible  if  its  superin- 
tendent could  have  avoided  the  injury  by  the  exercise  of 
ordinary  care,  and  failed  to  do  so.  We  are  of  the  opinion  that 
if  the  death  of  deceased  would  naturally  and  probably  flow 
from  the  act  of  his  removal  from  the  train  at  the  time,  place, 
and  under  the  circumstances  in  his  physical  and  mental  con- 
dition, then  the  company  is  liable.  We  are  also  of  the  opin- 
ion that,  if  the  company  could  not  be  made  responsible  for 
the  acts  of  its  agents  and  servants  in  thus  removing  the 
decedent,  still  if  he  was  on  the  track  in  a  drunken  and  help- 
less condition,  and  the  superintendent  at  Nashville  and  the 
agent  at  Franklin  knew  of  his  situation,  and  failed  to  exercise 
ordinary  care  to  save  his  life,  by  notifying  those  who  were  in 
charge  of  the  train  which  was  soon  to  pass  over  its  track 
through  the  cut,  and  those  in  charge  of  the  train  could  have, 
without  hazarding  the  lives  of  the  passengers  on  it  or  the 
property  of  the  company,  avoided  running  over  him,  the  com- 
pany is  liable.  The  judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 

DU  RELLE  and  BURNAM,  JJ.,  dissenting. 

22  (N  s)  A  &  E^  R  Cas— 12 
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In  re  Pennsylvania  R.  Co. 

{Supreme  Court  of  New  Jersey ,  June  lo,  igoi.) 

[49  Atl.  Rep.  543.] 

Taxation— Railroad  Land— Assessment  by  State.* — Land  leased  to 
a  railroad  company,  and  used  for  railroad  purposes,  is  subject  to  assess- 
ment by  the  state,  and  not  the  municipality. 

Application  by  the  Pennsylvania  Railroad  Company  for 
summary  determination  of  the  character  of  certain  property 
assessed  both  by  the  city  of  Hoboken  and  by  the  state  board 
of  assessors.     Assessment  by  the  city  set  aside. 

Argued  February  term,  1901,  before  VAN  SYCKEL, 
GARRISON,  and  FORT,  JJ. 

Vredenburgh,    Wall  &  Van  Winkle,    for   Pennsylvania   R. 
Co. 
Samuel  H.  Grey,  Atty.  Gen.,  for  the  State. 
Jas.  F.  Minturn,  for  city  of  Hoboken. 


In  re  WEST  Shore  &  O.  Terminal  Co. 

{Supreme  Court  of  New  Jersey^  June  10^  igoi, ) 

[49  Atl.  Rep.  543.] 

Taxation — Railroad  Land— Local  Assessment.! — Where  a  portion  of 
lands  adjacent  to  a  railroad  right  of  way,  and  owned  by  the  railroad,  is 
used  for  railroad  purposes,  the  part  so  used  is  not  subject  to  local  taxa- 
tion, but  only  to  special  taxation  imposed  by  the  state  board  of 
assessors. 

Application  by  the  West  Shore  &  Ontario  Terminal  Com- 
pany for  a  summary  determination  of  the  character  of  certain 
property  assessed  both  by  the  town  of  West  New  York  and  by 
the  state  board  of  assessors.  Taxes  imposed  by  the  city  set 
aside. 

Argued  February  term,  1901,  before  VAN  SYCKEL, 
GARRISON,  and  FORT,  JJ. 

J.  B.  Vredenburgh,  for  the  railroad. 
Samuel  H.  Grey,  Atty.  Gen.,  for  the  State. 
Augustus  A.  Ritch,  for  West  New  York. 

VAN  SYCKEL,  J.  So  far  as  the  lands  assessed  are  used 
for  railroad  purposes,  they  are  within  the  decision  of  New 
Jersey  Junction  R.  Co.  v.  Jersev  City,  63  N.  J.  Law,  120,  43 
Atl.  577,  and  not  subject  to  local  assessment.  There 
seems  to  be  a  portion  of  the  lands  that  is  subject    to   local 

♦See  Kansas  City,  Pi  &  G.  Ry.  Co.  v.  Board  of  Waterworks  Imp.  Dist. 
No.   1  (Ark.),  20  Am.  &  Kng.  R.  Cas.,  N.  S..  265,   and  note^  268  et  seg, 
fSee  generally,  preceding  case  and  foot-note. 


^ 
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taxation,  but  the  court  cannot  determine  from  the  state  of  the 
case  what  that  portion  is.  If  the  parties  cannot  agree  more 
definitely  as  to  the  facts,  further  application  may  be  made  to 
the  court. 


Clisby  v.  Mobile  &  O.  R.  Co. 

{Supreme  Court  of  Mississippi,  May  20,  /go/,) 

[29So.  Rep.  913.] 

Fires  Set  by  Locomotives— Right  of  Counsel  to  Exhibit  Diagram  of 
Engine  to  Jury. — Where,  on  the  trial  of  an  action  against  a  railroad 
company  for  negligently  throwing  sparks  from  an  engine,  the  engine 
is  fully  described  by  witnesses,  it  is  not  error  to  permit  defendant's 
counsel  to  show  a  diagram  of  the  engine  to  the  jury  in  his  arguments  ; 
the  jury  being  informed  that  the  diagram  is  not  evidence. 

Same— Negligence— Excessive  Speed— Statute. — Under  Code  1892,  § 
3546,  as  amended  by  Acts  18%,  c.  63,  providing  that  a  railroad  company 
running  a  locomotive  through  a  city  faster  than  six  miles  an  hour  shall 
be  liable  for  damages  sustained  by  any  one  from  such  locomotive  while 
so  running,  in  an  action  to  recover  for  fire  set  by  sparks  from  a  locomotive 
it  is  error  to  charge  that  if  the  sparks  were  emitted  while  the  engine  was 
running  within  a  city  faster  than  six  miles  an  hour,  and  in  maintaining 
such  speed,  to  find  for  plaintiff. 

Same — Same— Must  Be  Proximate  Cause— Statute.* — In  an  action 
against  a  railroad  company  to  recover  for  cotton  burned  in  a  fire  set  by 
sparks  from  a  locomotive,  an  instruction  to  disregard  the  illegal  rate  of 
speed,  if  not  the  cause  of  the  fire,  and,  if  otherwise  there  was  no  want  of 
care  in  the  equipment  or  management  of  the  locomotive,  to  find  for  the 
defendant,  is  correct,  under  Code  1892,  §  3546,  as  amended  by  Acts  18%, 
c.  63,  providing  that  a  railroad  company  running  a  locomotive  through 
a  city  faster  than  six  miles  an  hour  shall  be  liable  for  damages  sustained 
by  any  one  from  such  locomotive  while  so  running,  since  the  Code  does 
not  make  the  excessive  speed  negligence  as  to  a  party  suing,  except  where 
the  excessive  speed  is  the  proximate  cause  of  the  injury. 

Instructions. — Where  the  court,  at  plaintiff's  request,  submitted  an 
erroneous  instruction  to  the  jury,  and  at  defendant's  request  charged 
correctly  on  the  same  point,  and  the  jury  followed  the  correct  charge, 
plaintiff  could  not  object  to  the  charge  which  was  erroneously  given  in 
his  favor,  or  that  the  whole  charge  was  inconsistent  and  misleading 
because  thereof. 

Same. — Where  defendant  submitted  several  requests  to  charge,  which, 
taken  together,  correctly  stated  the  law  on  all  points  at  issue,  it  was  not 
error  to  give  the  instructions,  though  some  of  them,  taken  separately,  did 
not  cover  all  the  questions  involved. 

Appeal  from  circuit  court,   Clay  county ;  C.    H.    Campbell, 
Special  Judge. 
**To  be  officially  reported.'* 

Action  by  C.  B.  Clisby,  for  the  use  of  the  Home  Insurance 
Company,  against  the  Mobile  &  Ohio  Railroad  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Green  &  Green  and  Roane  &  McClelland,  for  appellant. 
Critz.  Beckett  &  Kimbrough  and  A.  J.  Russel,  for  appellee. 

LEFTWICH,  Special  Judge.  This  was  an  action  by  C.  B. 
Clisby,  for  the  use  of  the  Home  Insurance  Company,  against 

•Statutes  affecting  liability  of  railroads  construed,  see  5  Rap.  & 
Mack's  Dig.  852  ei  seq. 
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the  Mobile  &  Ohio  Railroad  Company,  to  recover  the  value 
of  472  bales  of  cotton  destroyed  by  fire  March  6,  1899,  in  the 
sheds  and  grounds  of  the  Compress  Company,  situated  within 
the  corporate  limits  of  West  Point,  Miss.  The  gist  of  plaintiff's 
action  is  stated  in  its  amended  declaration  as  follows: 
**That  on  said  day  defendant  so  negligently  operated  its  loco- 
motive passing  along  said  tracks,  and  when  in  close  proximity 
to  said  baled  cotton,  as  to  emit  therefrom  large,  unusual, 
and  dangerous,  sparks  of  fire,  and  said  locomotive  was  by  de- 
fendant then  and  there  so  negligently  and  improperly  equipped 
with  spark-arresting  apparatus,  and  said  spark-arresting 
apparatus  was  then  and  there  so  negligently  out  of  repair, 
as  that  it  permitted  large  and  unusual  and  dangerous  sparks, 
in  large  and  unusual  quantities,  to  be  emitted;  and  at 
the  time  of  such  emission  of  said  sparks  said  defendant 
was  negligently  and  unlawfully  using  its  locomotive  within 
the  corporate  limits  of  West  Point,  and  at  a  greater  rate 
of  speed  than  six  miles  an  hour,  and,  in  attaining  and 
maintaining  said  unlawful  rate  of  speed,  said  large  and 
dangerous  sparks  of  iire,  in  said  large  and  unusual  quantities, 
were  so  negligently  emitted  from  said  locomotive.  That  said 
sparks  of  fire  so  negligently  caused  and  permitted  to  be  emitted 
from  said  locomotive  were  carried  by  the  high  wind  then  blow- 
ing in  and  upon  said  cotton,  and  the  same  was  thereby,  and 
by  the  said  negligence  of  defendant,  set  on  fire,  and  the  fire 
there  set  out  under  the  influence  of  the  high  wind  then  blow- 
ing was  carried  from  bale  to  bale,  and  the  said  cotton  of  said 
Clisby  was  then  and  there  damaged  and  destroyed  by  said  fire. " 
To  this  declaration  defendant  pleaded  the  general  issue,  a 
trial  was  had,  and  a  verdict  rendered  in  behalf  of  the  defend- 
ant railroad  by  the  jury.  The  plaintiff's  motion  for  a  new 
trial  being  overruled,  it  appeals  to  this  court. 

The  compress  where  the  cotton  was  burned  was  situated 
at  the  junction  of  the  Mobile  &  Ohio  and  Illinois  Central  railr 
roads,  defendant's  track  running  near  the  compress  platform 
on  the  west.  A  strong  northwest  wind  was  blowing  at  the 
time  of  the  fire  immediately  across  defendant's  track,  and 
towards  the  compress,  which  was  destroyed  along  with  plain- 
tiff's cotton.  The  fire  was  so  sudden  and  fierce  that  one  of 
the  employees  of  the  Compress  Company  was  burned  up  in 
the  flames.  Defendant's  locomotive  No.  89,  drawing  a  train 
of  freight  cars,  passed  north  over  its  track  about  the  time  of 
the  fire.  There  is  a  conflict  as  to  its  rate  of  speed  while  pass- 
ing the  point  where  the  fire  was  first  discovered;  plaintiff's 
witnesses  estimating  it  at  about  15  miles  an  hour,  while 
defendant's  swore  that  it  was  from  about  3  to  5  miles.  There 
is  evidence  that  defendant's  train  stopped  at  the  Illinois  Cen- 
tral crossing,  about  467  feet  south  from  where  the  cotton  took 
fire,  and  also  at  the  crossing  of  the  Southern  Railroad,  about 
486  feet  still  further  south.  The  testimony  of  plaintiff  tended 
to  show  that  the  fire  caught  from  sparks  emitted  from  defend- 
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ant's  locomotive,  while  on  the  part  of  defendant  there  was 
evidence  rebutting  this  fact,  and  some  tending  to  prove  that 
the  cotton  was  ignited  by  parties  seen  smoking  near  the  point 
where  the  fire  broke  out.  There  was  much  evidence  pro  and 
con  as  to  whether  the  spark  arrester  used  on  the  locomotive 
was  of  the  best  pattern,  and  it  was  asserted  by  plaintiff  that 
it  was  not  in  good  repair  and  was  negligently  operated  at  the 
time.  It  is  sufiBcient  for  us  to  sav  that  we  have  carefully 
read  the  voluminous  record,  and  there  is  found  testimony 
therein  to  sustain  a  verdict  either  for  plaintiff  or  defendant, 
and  that  rendered  in  behalf  of  defendant  is  abundantly  sup- 
ported, and  must  end  the  cause,  unless  reversible  error  of  law 
was  committed  by  the  court  below. 

It  is  assigned  for  error  that  the  trial  court  permitted  coun- 
sel for  defendant  to  show  to  the  jury,  in  argument,  a  diagram 
of  a  locomotive  which  had  been  minutely  described  in  evi- 
dence in  words.  When  objection  was  made  to  the  use  of  this 
diagram,  the  presiding  judge  instructed  the  jury  that  it  was 
not  evidence,  and  refused  to  allow  it  to  be  carried  into  the 
jury  room  when  they  retired.  The  counsel  using  it  disclaimed 
its  being  evidence.  We  cannot  say  this  was  error.  A  proper 
latitude  must  be  granted  counsel  in  arguing  the  cause  under 
the  oversight  and  in  the  sound  discretion  of  the  trial  court. 
The  diagram  was  a  pictorial  illustration  of  what  the  witnesses 
had  said  on  the  stand.  This  is  a  day  of  illustrations,  in  recog- 
nition of  the  fact  that  the  eye  may  often  be  a  better  medium 
of  enlightening  the  mind  than  the  ear.  Counsel,  within  the 
record,  should  be  allowed  the  best  lawful  means  of  bringing 
the  iury  to  a  better  understanding  of  the  cause.  In  enforcing 
proper  limits  to  their  action,  conduct,  and  argument  before 
the  jury,  the  trial  judge  should  be  unrestrained,  within  reason- 
able and  just  bounds. 

It  is  asserted  by  appellant's  counsel  that  there  is  grave  con- 
flict in  the  charges  in  various  particulars,  but,  in  the  main,  this 
criticism  is  directed  to  the  issue  raised  by  the  alleged  ex- 
cessive rate  of  speed  of  a  train  while  within  an  incorporated 
town  or  village.  Section  3546  of  the  Code  of  1892  is  as 
follows : 

**Any  railroad  company  having  the  right  of  way  may  run 
locomotives  and  cars  by  steam  through  cities,  towns,  and 
villages  at  the  rate  of  six  miles  an  hour  and  no  more :  and  if, 
in  passing  through  any  city,  town,  or  village,  a  locomotive  or 
car  should  be  run  at  a  greater  rate  of  speed,  the  company 
shall  pay  one  hundred  dollars,  to  be  recovered  by  suit  in  the 
name  of  the  citv,  town,  or  village,  and  for  its  use ;  and  the 
company  shall  be  liable  for  any  damages  or  injury  which  may 
be  sustained  by  any  one  from  such  locomotive  or  cars  whilst 
they  are  running  at  a  greater  speed  than  six  miles  an  hour 
through  any  city,  town,  or  village.*' 

This  section  was  amended  by  chapter  63,  Acts  1896,  as  fol- 
lows: 
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**  Section  i.  That  section  3546  of  the  Annotated  Code  be  so 
amended  as  to  read  as  follows :  'Sec.  3546.  Not  to  Run  at  a 
Rate  Over  Six  Miles  an  Hour  in  Cities,  etc.  Damages,  etc. 
Any  railroad  company  having  a  right  of  way  may  run 
locomotives  and  cars  by  steam  through  cities,  towns  and 
villages  at  the  rate  of  six  miles  an  hour  and  no  more;  and  the 
company  shall  be  liable  for  any  damages  or  injury  which  may 
be  sustained  by  any  one  from  such  locomotive  or  cars  whilst 
they  are  running  at  a  greater  rate  of  speed  than  six  miles  an 
hour  through  any  city,   town   or  village. ' 

''Sec.  2.  That  this  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage." 

It  is  plain  that  this  amendment  was  onb'  intended  to  abolish 
the  penalty  of  $100  provided  for  in  the  Code.  Its  re-enact- 
ment, with  the  exception  above  indicated,  without  change  of 
language,  must  be  indicative  of  legislative  approval  of  the 
construction  theretofore  placed  upon  it  by  this  court. 

Appellant  asked  and  was  granted,  among  others,  the  fol- 
lowing charges :  "(2)  The  court  instructs  the  jury,  for  the 
plaintiff,  that  if  the  jury  believe  from  the  evidence  that  the 
fire  which  destroyed  the  cotton  mentioned  in  the  declaration 
was  set  out  by  sparks  from  defendant's  locomotive  in  its  opera- 
tion, and  that  Clisby  owned  said  cotton,  then  the  plaintiff  is 
entitled  to  recover  in  this  suit,  unless  the  evidence  establishes 
to  their  satisfaction  these  three  propositions  and  each  and  all 
of  them,  viz. :  First,  that  the  operator  of  the  locomotive  exer- 
cised that  degree  of  care  that  an  ordinarily  prudent  person 
skilled  in  handling  locomotives  would  have  exercised  under  the 
circumstances;  and,  second,  that  the  locomotive  was  equipped 
with  a  reasonably  safe  and  suitable  spark-arresting  apparatus ; 
and,  third,  that  said  spark-arresting  apparatus  was  then  prop- 
erly adjusted  and  in  proper  repair.  (3)  If  the  jury  believe 
from  the  evidence  that  the  cotton  was  set  on  fire  by  sparks 
from  defendant's  locomotive,  and  that  said  sparks  were  so 
emitted  while  said  locomotive  was  running  within  the  corpo- 
rate limits  of  the  municipality  of  West  Point  at  a  erreater  rate 
of  speed  than  six  miles  ah  hour,  and  in  generating  and  main- 
taining that  speed,  then  this  would  be  negligence,  and  the  jury 
will  find  for  the  plaintiff."  "(5)  If  the  jury  believe  from  the 
evidence  that,  in  such  close  proximity  to  the  cotton  on  the 
platform  as  that  it  was  reasonably  probable  that  sparks  would 
be  carried  by  the  wind  to  the  cotton  and  set  it  on  fire,  the 
locomotive  of  defendant  was  so  negligently  managed,  or  was 
in  such  negligently  defective  condition  as  to  spark-arresting 
apparatus,  as  that  sparks  of  unusual  size  and  quantity  were 
emitted  from  the  locomotive  and  were  carried  by  the  wind 
upon  the  cotton,  and  spread  fire  among  the  cotton  and 
destroyed  the  cotton  mentioned  in  the  declaration,  belonging 
to  C.  B.  Clisby,  then  the  jury  will  find  for  plaintiff." 
Appellee  (defendant  below)  requested  and  was  granted  the 
following  charges,  among  others :     "  (2)  Even  if  the  jury  should 
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believe  from  the  evidence  that  the  spark  which  started  the 
fire  orig:inated  from  a  locomotive  of  the  defendant,  the  statute 
only  makes  it  prima  facie  evidence  of  the  want  of  reasonable 
skill  and  care  on  the  part  of  the  servants  of  the  company  in 
reference  to  the  fire,  liable  to  be  rebutted  by  proof  of  such 
reasonable  care  anfl  skill;  and»  if  the  jury  should  believe  from 
the  evidence  that  the  fire  was  set  out  from  a  locomotive  of  the 
defendant,  nevertheless,  if  they  should  further  believe  from 
the  evidence  that  the  locomotive  was  properly  constructed 
and  in  good  order,  with  a  reasonably  safe  and  proper  spark- 
arrester,  and  that  the  locomotive  was  handled  with  due  care, 
and  that  the  spark-arrester  was  in  good  condition,  but  on 
account  of  a  high  wind  prevailing  at  the  time,  or  other  causes 
over  which  defendant  had  no  control,  a  spark  was  accidentally 
blown  or  carried  onto  the  cotton,  and  that  it  was  accidentally 
set  on  fire,  without  any  negligence  or  fault  on  the  part  of 
defendant  or  those  in  charge  of  the  locomotive  and  train, 
then  the  jury  will  find  for  the  defendant.  (?)  If  the  jury  be- 
lieve from  the  evidence  that,  after  the  Mobile  &  Ohio  Rail- 
road was  built,  the  compress  or  yard  at  which  the  cotton  was 
burned  was  established  alongside  its  right  of  way  and  close  to 
the  railroad  track,  then  those  in  charge  of  the  compress  and 
yard,  and  those  who  stored  cotton  there,  are  presumed  to 
know  that  trains  are  expected  to  be  run  with  regularity ;  and, 
if  there  are  any  special  risks  arising  from  no  want  of  care  in 
the  proper  equipment  and  management  of  the  engines  and 
trains,  those  risks  are  not  chargeable  to  the  railroad,  but  are 
incidents  of  the  situation,  and  the  extra  risk  from  accident 
must  devolve  on  the  owners  and  insurers  of  the  cotton. 
There  was  no  obligation  on  those  in  charge  of  the  locomotive 
to  shut  off  steam,  and  while  they  must  act  in  reference  to 
circumstances,  so  as  not  to  create  an  unusual  or  unnecessary 
danger,  still  they  are  entitled  to  transact  the  business  in  the 
usual  and  necessary  manner;  and  if  the  jury  further  believe 
from  the  evidence  that  those  in  charge  of  the  locomotive  from 
which  the  fire  is  claimed  to  have  originated  were  operating  it 
at  the  time  in  the  usual  and  necessary  manner,  and  there  was 
no  want  of  care  in  the  proper  equipment  and  management  of 
the  locomotive,  they  will  find  for  the  defendant.  (4)  If  the 
jury  believe  from  the  evidence  that  the  locomotive  by  which 
the  fire  is  claimed  to  have  been  set  was  properly  constructed 
and  supplied  with  the  approved  appliances  to  prevent  the 
escape  of  fire,  which  were  in  good  repair  at  the  time,  and  that 
the  engineer  and  fireman  were  competent,  and  ran  the 
locomotive  under  a  light  head  of  steam,  and  were  not  running 
over  six  miles  an  hour,  and  were  not  guilty  of  negligence,  then 
the  defendant  had  discharged  his  whole  duty  to  the  owners 
and  insurers  of  the  cotton,  and  no  recovery  can  be  had,  even 
though  the  fire  was  set  out  by  the  locomotive.  (5)  If  the  jury 
believe  from  the  evidence  that  the  fire  in  controversy  was 
actually  set  out  by  a  locomotive  of  the  defendant,  and  that  it 
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was  at  the  time  within  the  corporate  limits  of  the  city  of  West 
Point,  and  was  running  more  than  six  miles  an  hour,  and 
while,  if  nothing  more  appeared,  the  plaintiff,  under  the  law, 
would  be  entitled  to  recover,  yet  if  more  does  appear  from 
the  evidence  and  all  the  facts  and  circumstances  in  evidence 
before  the  jury,  then  they  should  take  into  consideration,  in 
arriving  at  their  verdict,  all  such  facts  and  circumstances,  and 
if  from  all  these  they  believe  that  there  was  proper  care  in 
the  proper  and  reasonable  equipment  and  management  of  the 
locomotive,  and  that  such  excess  of  speed  had  nothing  to  do 
with  the  fire,  and  that  the  fire  was  in  no  way  caused  or  con- 
tributed to  by  such  excess  of  speed,  they  will  find  for  the 
defendant  on  that  issue.  (6)  If  the  iurv  believe  from  the  evi- 
dence that  the  cotton  in  controversy  was  set  on  fire  by  the 
locomotive  of  the  defendant,  which  was  at  the  time  running 
more  than  six  miles  an  hour  within  the  corporate  limits  of  the 
city  of  West  Point  but  if  they  further  believe  from  the  evidence 
that,  the  faster  a  locomotive  drawing:  a  train  runs,  the  less 
liable  it  is  to  emit  sparks  or  to  set  fire  to  contiguous  objects, 
and  that  the  locomotive  in  controversy  was  in  fact  less  liable 
to  throw  out  fire  or  sparks  by  reason  of  the  fact  that  it  was 
running  more  than  six  miles  an  hour,  then  they  are  authorized 
to  disregard  the  rate  of  speed ;  and  if  they  further  believe 
from  the  evidence  that  otherwise  there  was  no  want  of  care 
in  the  proper,  usual,  and  reasonable  equipment  or  manage- 
ment of  the  locomotive,  they  are  entitled  to  find  for  the 
defendant."  **(8)  The  court  instructs  the  jury,  for  the  defend- 
ant, that  although  you  may  believe  from  the  evidence  that  the 
defendant  ran  its  engines  and  trains  past  the  property  of  the 
plaintiff  at  the  time  the  fire  occurred  at  a  rate  of  speed  exceed- 
ing six  miles  an  hour,  yet,  unless  you  are  satisfied  from  the 
evidence  that  the  fire  was  caused  by  sparks  from  one  of  their 
engines  or  trains,  you  must  return  a  verdict  for  defendant 
railroad. ' ' 

Appellant,  assumincr  that  the  rule  of  law  which  should 
govern  this  case  touching  the  effect  of  the  rate  of  speed  is 
correctly  stated  in  its  instruction  No.  3,  insists  that  charges 
2,  3,  5,  6.  7,  and  9  granted  at  appellee's  request  are  in  con- 
flict with  it,  and  therefore  the  jury  were  without  any  guide  in 
making  up  their  verdict.  We  are  of  the  opinion  that  defend- 
ant's charges,  as  a  whole,  were  correct,  while  appellant's 
charge  No.  3  is  incorrect,  standing  alone,  and  it  asked  no 
other  charge  on  the  matter  of  excessive  speed,  because  it 
leaves  entirely  out  of  view  what  has  heretofore  been  held  by 
this  court,  viz.  that,  to  be  negligence  as  to  the  party  suing, 
the  excessive  speed  must  be  the  proximate  cause  of  the  injury. 
Railway  Co.  v.  Carter,  ^^  Miss.  t;i6,  27  South.  993;  Jones  v. 
Railroad  Co.,  75  Miss.  970,  23  South.  358;  Howell  v.  Rail- 
road Co.,  75  Miss.  251,  21  South.  746,  36  L.  R.  A.  54^;;  Craw- 
ley v.  Railroad  Co.,  70  Miss.  340,  13  South.  74;  Farquhar  v. 
Railroad  Co.  (Miss.)  28  South.    850;  Collins  v.   Railroad  Co., 
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77  Miss.  85s,  27  South.  837.  The  greatest  injustice  might 
follow  from  holding  the  excessive  speed,  per  se,  negligence, 
whether  the  proximate  cause  of  the  injury  or  not.  Several  of 
the  expert  witnesses  in  this  case,  for  illustration,  testified, 
and  not  without  reason,  that,  owing  to  the  peculiar  construc- 
tion of  locomotive  engines,  the  faster  a  train  runs  the  less 
liable  it  is  to  throw  sparks.  Were  that  view  correct,  it  would 
be  palpably  unjust  to  hold  the  defendant  liable  for  that  very  con- 
duct which  was  best  calculated  to  prevent  the  injury  complained 
of.  Says  Judge  Terral  in  Farquhar  v.  Railroad  Co.,  supra: 
"The  argument  of  counsel,  logically  followed,  would  lead  to 
the  conclusion  that,  if  the  injury  was  inflicted  upon  an  em- 
ployee of  the  company  while  the  locomotive  was  running 
through  a  city  or  incorporated  town  or  village  at  a  rate  of 
speed  greater  than  six  miles  an  hour,  the  company  would  be 
liable,  though  the  employee  willfully  and  of  his  own  wrong, 
and  without  any  negligence  of  the  company,  except  that  of 
running  the  locomotive  at  a  greater  rate  of  speed  than  six 
miles  an  hour,  should  cast  himself  under  the  wheels  of  the 
locomotive  and  so  be  injured, — a  conclusion  which  would  be 
manifestly  absurd."  A  construction  which  would  lead  to 
the  results  above  indicated  could  not  have  been  in  the  leg- 
islative mind  or  purpose.  Th^  jury  having,  in  its  verdict, 
followed  the  correct  rule  on  the  question  of  excessive  speed, 
as  laid  down  by  charges,  4,  5.  and  6  granted  appellee,  and 
plainly  not  being  misled  by  charge  3  granted  appellant,  and 
as  the  result  appears  to  us  to  be  just  and  warranted  by  the 
evidence,  we  cannot  disturb  its  finding.  A  party  litigaat 
cannot  complain  of  an  instruction  more  favorable  than  was 
due  him.  2  Thomp.  Trials,  p.  1750;  Thomp.  Juries,  §  122. 
It  has  been  held  that  an  appellant  cannot  complain  of  an 
erroneous  instruction  asked  by  him.  Insurance  Co.  v.  Van 
Os,  63  Miss.  431,  56  Am.  Rep.  810;  Wilson  v.  Zook,  69  Miss. 
694,  13  South.  351;  2  Thomp.  Trials,  p.  1750;  Flowers  v. 
Helm,  29  Mo.  324:  Carroll  v.  People,  136  111.  456,  27  N.  E. 
18;  Williams  v.  Railroad  Co.,  no  CaL,  457,  42  Pac.  974: 
Reardon  v.  Railway  Co..  114  Mo.  384,  21  S.  W.  731;  Lobdell 
v.  Hall,  3  Nev.  515.  So  that  we  decide,  where  appellee*s 
instructions,  taken  all  together,  state  the  correct  rule,  and 
when  it  is  clear  that  the  jury  followed  the  correct  rule,  and 
the  result  is  manifestly  right  and  warranted  by  the  evidence, 
and  when  the  only  conflict  was  engendered  by  the  erroneous 
instruction  asked  by  and  granted  to  appellant,  there  is  not 
reversible  error.  Had  the  verdict  been  for  plaintiff,  and  had 
defendant  appealed  from  a  judgment  sustaining  that  verdict, 
a  different  case  would  then  be  presented. 

Appellant's  counsel  allege  that  the  charges  numbered  2  and 
3,  among  others  granted  defendant,  were  erroneous,  because 
they  did  not  exclude  the  imputation  of  negligence  arising  from 
the  excessive  rate  of  speed,  and  cite  as  authority  Home  Ins. 
Co.  v.  Louisville,  N.  O.  &  T.  Ry  Co.,  70  Miss.   139,  12  South. 
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1 1;6.  In  that  case  all  the  instructions  left  out  of  view  the  effect 
of  the  excessive  rate  of  speed  which  was  shown  by  the  evi- 
dence. Here  other  instructions  granted  defendant  (notably, 
those  numbered  4,  5,  and  6)  distinctly  told  the  jury  that 
defendant  was  liable  if  the  injury  was  caused  by  an  excessive 
rate  of  speed.  It  has  never  been  the  law  of  this  state  that 
every  instruction  must  present  every  view  of  the  case,  and 
exclude  every  exception,  limitation,  s^nd  condition.  It  must 
be  inferred  that  juries  are  composed  of  men  of  reason  and 
intelligence,  as  the  law  requires  they  should  be.  Railroad  Co. 
V.  Field,  46  Miss.  573;  Nelson  v.  State,  61  Miss.  212;  Skates 
V.  State,  64  Miss.  644,  i  South.  843,  60  Am.  Rep.  70;  Hack. 
Instruct.  Juries,  §§21,  22. 

We  do  not  think  appellant  is  entitled  to  invoke  a  rule  re- 
Quiring  better  mechanical  contrivances,  or  the  use  of  more 
skill  and  care  in  the  selection  and  management  of  its  servants 
and  in  the  prevention  of  mischief,  than  is  laid  down  in  the 
second  instruction  granted  at  its  own  request.  The  prevail- 
ing rule  in  this  state  is  therefore  fairly  stated.  Kent  v.  Rail- 
road Co.,  77  Miss.  494,  27  South.  620.  The  locomotive  and 
spark  arrester  in  use  by  defendant  and  complained  of  by  appel- 
lant were  proven  to  be  those  in  common  use,  of  approved 
pattern,  and  in  reasonably  good  repair.  This  is  all  the  law 
requires. 

Appellant's  counsel  complain  that  the  engineer  and  fire- 
man, who  were  both  on  the  stand  as  witnesses,  were  not 
proven  to  have  been  competent.  We  are  of  opinion  that  the 
engineer,  by  his  own  evidence,  established  his  competency. 
As  to  that  of  the  fireman,  there  is  no  evidence  one  way  or 
the  other;  but,  be  that  as  it  may,  the  competency  of  neither 
is  assailed  by  appellant  in  its  declaration  or  in  the  evidence. 
On  the  whole,  we  see  no  reversible  error  in  the  judgment  of 
the  lower  court,  and  it  is  affirmed. 

CALHOON,  J.,  being  disqualified, — having  been  of  coun- 
sel,— took  no  part  in  this  decision. 


Gborgia  Southern  &  F.  Ry.  Co.  v.  Wisknbakhr. 

{Supreme  Couri  of  Georgia,  May  24,  /go/,) 

[38  S.  E.  Rep.  956.] 

Killing  Stock  on  Track— Liability  for  Failure  to  Keep  in  Repair  Fence 
Not  Required  by  Law.* — There  is  no  law  in  this  state  requiring  a  rail- 
road company  to  fence  its  right  of  way.  It  follows  that  there  can  be  no 
liability  for  failing  to  keep  in  proper  repair  a  fence  which  it  has  erected 
at  particular  points  on  its  right  of  way  ;  hence  when,  on  the  trial  of  an 
action  instituted  to  recover  damages  for  killing  cattle,  it  is  admitted 
by  the  plaintiff  "that  the  agents  of  the  railroad  company  in  charge  of  the 
train  exercised  all  reasonable  diligence  to  prevent  the  killing,*'  no 
recovery  can  be  had. 

*See  note  at  end  of  case. 
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Same — Same. — Failure  to  keep  a  fence  in  such  condition  as  will  pre- 
vent cattle  from  going  upon  its  right  of  way  does  not  subject  a  railroad 
company  to  the  payment  of  damages  for  killing  cattle  thereon  by  the 
operation  of  its  trains,  unless  such  killing  was  negligently  done,  (a) 
The  court  erred  in  overruling  the  certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Lowndes  county;  A.  H.  Hansell, 
Judge. 

Action  by  J.  C.  Wisenbaker  against  the  Georgia  Southern 
&  Florida  Railway  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Reversed. 

John  I.  Hall,  J.  G.  Crawford,  and  R.  C.  Jordan,  for  plaintiff 
in  error. 

W.  H.  Griffin,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 

NOTB. 

Whether  a  Legal  Obligation  to  Maintain  Railroad  Fence  or  Cattle 
Guard  IsCreated  by  Its  Voluntary  Erection  by  the  Company. — No  obliga- 
tion is  created  by  the  voluntary  fencing  of  its  track  by  a  railroad 
company.  Tillotson  v.  Texas  P.  R.  Co.,  53  Am.  &  Eng.  R.  Gas.  104,  44 
I^a.  Ann.  95, 10  So.  Rep.  400. 

The  fact  that  the  proprietors  of  a  railroad  have  erected  fences  along 
the  line  of  their  road,  against  the  land  of  a  particular  individual,  is  not 
of  itself  evidence  of  any  obligation  on  the  part  of  the  proprietors  to 
make  or  maintain  fences  for  the  benefit  of  such  person.  Morss  v,  Bos- 
ton &  M.  R.  Co.,  2  Cush.  (Mass.)  536. 

There  t>eing  no  contract  or  charter  obligation  or  statutory  duty  to 
maintain  cattle  guards,  none  will  be  implied  from  the  fact  that  the 
company  has  constructed  them  along  the  line  where  it  enters  and  leaves 
cultivated  fields,  unless  the  lapse  of  time  has  raised  the  presumption  of 
a  grant  or  covenant.     Ward  v,  Paducah  &  M.  R.  Co. ,  4  Fed.   Rep.  862. 


Bbson  et  al,  V,  Southern  Pac.  Co.    (S.  F.  2,433.) 

i Supreme  Court  of  California,  May  23 y  /go/,) 

[65  Pac.  Rep.  15.] 

Railroads— Railroad  Commission— Judicial  Powers.*— Const,  art.  12, 
§  20,  prohibits  a  railroad  corporation  which  has  reduced  its  transporta- 
tion rates  for  the  purpose  of  competition  from  raising  such  rates  with- 
out the  consent  of  the  authorities  vested  with  the  power  to  regulate  such 
rates.  Section  22  authorizes  the  railroad  commissioners  to  ^ear  and 
determine  complaints  against  railroads,  but  provides  that  nothing 
therein  contained  shall  prevent  individuals  from  maintaining  actions 
against  railroad  companies,  and  authorizes  the  recovery  of  exemplary 
damages  in  suits  based  on  excessive  charg-es.  Held^  that  the  railroad 
commission  has  no  jurisdiction  of  judicial  proceedings  instituted  before  it 
to  compel  a  railway  company  to  reinstate  a  lower  competitive  rate  which 
it  had  formerly  made. 

In  bank.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco;  George  H,  Bahrs,  Judge. 

*As  to  the  regulation  of  freight  rates  by  railroad  commissioners,  see 
generally,  9  Cent.  Dig.,  col.  23  et  seq,\  10  Id,,  col.' 816  etseq,  ;  6  Rap.  & 
Mack's  Dig.  5  et  seq, ;  Id.  1139  et  seq, ;  2  Rap.  &  Mack's  Dig.  620  et  seq. 
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Proceedings  by  E.  B.  Edson  and  others,  as  constituting  the 
board  of  railroad  commissioners,  against  the  Southern  Pacific 
Company,  to  compel  the  defendant  to  restore  a  lower  rate. 
From  a  judgment  in  favor  of  plaintiffs,  defendant  appeals. 
Reversed. 

J.  E.  Foulds  (John  Garber,  of  counsel),  for  appellant. 

C.  N.  Sterry,  amicus  curiae.  Tirey  L.  Ford,  Atty.  Gen., 
Geo.  A.  Sturtevant,  Dep.  Atty.  Gen.,  and  Frank  H.  Short,  for 
respondents. 

BEATTY,  C.  J.  Section  20  of  article  12  of  the  constitution 
provides  that  **  whenever  a  railroad  corporation  shall  for  the 
purpose  of  competing  with  any  other  common  carrier  lower 
its  rates  for  transportation  of  passengers  or  freight  from  one 
point  to  another  such  reduced  rates  shall  not  be  again  raised 
or  increased  from  such  standard  without  the  consent  of  the 
governmental  authority  in  which  shall  be  vested  the  power  to 
regulate  fares  and  freights."  This  is  a  proceeding  under  said 
section  to  compel  the  defendant  to  restore  a  lower  rate  which  it 
is  charged  was  adopted  by  it  for  the  purpose  of  competition,  and 
which  it  has  raised  without  the  consent  of  the  railroad  com- 
mission established  by  section  22  of  the  same  article  of  the 
constitution.  The  complaint  consists  of  two  counts,  in  the 
first  of  which  it  is  alleged  that  the  defendant  lowered  its 
passenger  rate  between  San  Francisco  and  Fresno  for  the 
purpose  of  competing  with  the  San  Joaquin  Valley  road,  and 
afterwards  raised  the  rate  without  the  consent  of  the  railroad 
commission.  Several  of  the  material  allegations  of  this 
count  are  put  in  issue  by  the  answer.  In  the  second  count  it 
is  alleged  that,  in  a  proceeding  before  the  railroad  commis- 
sion instituted  bv  John  C.  Moore,  the  facts  alleged  in  the  first 
count  were  established  and  found,  and  an  order  duly  made 
requiring  defendant  to  restore  the  lowered  rate.  The  answer 
admits  these  allegations  of  the  second  count  as  to  the  proceed- 
ings actually  had  before  the  commission,  but  does  not  admit 
their  force  or  efficacy.  There  was  also  a  cross  complaint  by 
the  defendant,  to  which  a  demurrer  was  interposed  and  sus- 
tained ;  but,  on  the  view  we  entertain  of  the  case,  the  order 
of  the  court  respecting  the  cross  complaint  requires  no  special 
consideration.  Conceding  that  it  was  properly  overruled,  we 
think  the  court  erred  in  granting  the  prayer  of  the  complaint 
upon  the  admissions  of  the  answer.  The  court  held  that  the 
findings  and  order  of  the  railroad  commission  in  the  pro- 
ceeding instituted  before  it  as  above  stated  were  conclusive 
as  an  adjudication  against  the  defendant,  and  accordingly, 
without  hearing  evidence  or  making  any  findings  except  by 
recital  of  what  the  commission  had  found,  made  its  decree 
enjoining  the  observance  of  the  commission's  order. 

If  the  commission  had  no  jurisdiction  to  hear  and  determine 
the  complaint  of  Moore,  this  was  clearlv  an  error;  and  we 
are  of  the  opinion  that  the    commission,    in  assuming  to 
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adjudicate  the  matters  presented  by  that  complaint,  exceeded 
its  jurisdiction.  The  jurisdiction  of  the  railroad  commission 
to  hear  and  determine  complaints  against  transportation  com- 
panies is  such  only  as  is  conferred  by  section  22  of  article  12 
of  the  constitution,  which  provides  that  *'said  commissioners 
shall  have  the  power  and  it  shall  be  their  duty  *  *  *  to 
hear  and  determine  complaints  against  railroad  and  other 
transportation  companies,"  etc.  But  what  complaints?  It 
is  clear  from  other  provisions  contained  in  the  same  section 
that  they  are  not  given  jurisdiction  of  all  complaints  against 
transportation  companies,  for  it  is  provided  that  nothing  in 
the  section  shall  prevent  individuals  from  maintaining  actions 
against  any  such  companies,  and  further  that  in  any  action 
for  damages  ' 'sustained  by  charging  excessive  rates"  the 
plaintiff  may.  in  the  discretion  of  the  judge  or  jury,  recover 
exemplary  damages.  Plainly,  therefore,  it  is  a  question  of 
construction  what  complaints  the  railroad  commission  is  em- 
powered to  hear  and  determine,  or,  in  other  words,  what  con- 
troversies are  within  its  jurisdiction  as  a  court  of  last  resort? 
To  this  question  we  can  find  no  answer  in  the  constitution, 
except  in  another  clause  of  this  same  section,  which  subjects 
transportation  companies  to  a  fine  for  any  transgression  of  the 
rules  established  by  the  commission  regarding  the  keepinsr  of 
accounts  and  the  rates  of  transportation.  We  think  it  is  the 
clearly-manifested  intention  of  the  framers  of  the  constitution 
to  make  the  commission  a  court  for  the  trial  of  charges  pre- 
ferred against  transportation  companies  under  this  clause; 
and  such,  we  think,  and  such  only,  are  the  complaints  which 
thev  are  empowered  to  hear  and  determine.  Other  com- 
plaints as  to  abuses  by  transportation  companies  thev  may 
hear  and  investigate  with  a  view  to  action  in  their  legislative 
capacity  in  the  making  or  modifying  of  rules  for  keeping 
accounts  and  regulating  fares  and  freights,  and  also,  we  think, 
for  the  purpose  of  taking  proceedings  in  the  courts  on  behalf 
of  the  public  for  the  correction  or  restraint  of  abuses,  but  their 
iurisdiction  as  a  court  of  justice  does  not  extend  to  causes 
arising  under  section  20  of  article  12.  That  section  has  no 
reference  to  rates  fixed  by  the  commission,  and  their  power 
to  impose  fines  is  strictly  limited  by  section  22  to  violations  of 
the  rules  and  rates  made  and  prescribed  by  themselves.  It 
is  a  matter  of  history  that  section  20  was  adopted  by  the  con- 
vention before  it  was  agreed  to  create  the  commission  subse- 
quently established  by  section  22, — a  fact  strongly  emphasized 
by  the  language  of  the  latter  part  of  section  20,  where,  instead 
of  naming  the  railroad  commission,  resort  is  had  to  the  awk- 
ward periphrase  above  quoted :  **  The  governmental  authority 
in  which  shall  be  vested  the  power  to  regulate  freights  and 
fares. "  When  the  section  was  adopted  it  was  understood  that 
the  power  to  regulate  freights  and  fares  might  be  left,  along 
with  the  mass  of  legislative  powers,  to  the  senate  and 
assembly ;  and,  of  course,  it  was  not  then  supposed  that  any 
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infraction  of  its  provisions  would  be  redressed  otherwise  than 
throufirh  the  medium  of  appropriate  proceedings  in  the  courts. 

The  subsequent  adoption  of  section  22  requires  no  chajicre 
in  this  respect,  and  none  seems  to  have  been  intended. 

The  superior  court  therefore  erred  in  treating  the  findings 
and  order  of  the  raikoad  commission  as  a  final  and  conclusive 
adjudication  against  the  defendant,  and  in  basing  its  decree 
upon  the  pleadings  alone,  without  proof  of  the  facts  alleged 
in  the  first  count  of  the  complaint.  As  this  error  of  the 
superior  court  necessitates  a  reversal  of  the  judgment,  it  is 
unnecessary,  and,  as  we  think.,  undesirable,  that  we  should  at 
this  time  undertake  to  decide  the  constitutional  questions 
which  have  been  so  elaborately  argued  in  the  briefs.  The 
judgment  is  reversed,  and  cause  remanded. 

We  concur:  HENSHAW,  J.;  McFARLAND,  J.;  TEM- 
PLE, J. ;  VAN  DYKE,  J. ;  GAROUTTE,  J. 


Oakbs  v.  Mains  Cent.  R.  Co. 

{Supreme  Judicial  Court  of  Maine ,  Feb.  28^  /901,) 

[49  Atl.  Rep.  418.] 

Wrongful  Death— Elements  of  Damages.* — In  an  action  under  St. 
1891,  c.  124,  to  recover  damages  for  the  death  of  a  person  * 'caused  by  the 
wrongful  act,  neglect,  or  default'*  of  another,  the  earning  capacity  of 
the  deceased,  including  not  only  physical  ability  to  labor,  but  the  prol>- 
abilities  of  obtaining  profitable  employment,  is  an  element  to  be  con- 
sidered in  estimating  damages. 

Same — Damages — Evidence. — The  deceased  had  been  by  trade  a 
milliner.  /^(f/oT  that  evidence  of  the  wages  received  by  her  when  last 
so  employed  was  properly  admitted  as  tending  to  show  an  ability  and 
capacity  on  her  part  to  obtain  continuous  profitable  employment. 

Same— Punitive  Damages — Physical  Pain.— Under  this  statute  the 
damages  cannot  be  punitive.  Neither  can  they  be  given  for  the  physical 
pain  and  suffering  of  the  deceased,  or  the  grief  and  sorrow  of  the 
beneficiary.  The  sum  given  must  be  the  present  worth  of  the  future 
pecuniary  benefits  of  which  the  beneficiary  has  been  deprived  by  the 
wrongful  act,  neglect,  or  default  of  the  defendant. 

(Official.) 

Exceptions  from  supreme  judicial  court,  Penobscot  county. 

Action  by  Alonza  P.  Oakes  against  the  Maine  Central  Rail^ 
road  Company  to  recover  for  the  death  of  plaintiff's  intestate. 
Defendant  was  defaulted,  and  the  jury  returned  a  verdict  for 
plaintiff  for  $3,  .1500.  Motion  for  anew  trial,  and  exceptions 
bv  defendant.     Motion  sustained  on  condition. 

Argued  before  WISWELL,  C.  J.,  and  EMERY,  WHITE^ 
HOUSE,  SAVAGE,  FOOLER,  and  POWERS,  JJ. 

W.  B.  Peirce  and  Hugo  Clark,  for  plaintiff. 
C.  F.  Woodard,  for  defendant. 


♦See  generally,  IS  Cent.  Dig.,  col.  1962  et  seq, ;  3  Rap.  &  Mack's  Dig, 
728  et  seq,  ;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  942  et  seq. 
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POWERS,  J.  Action  under  St.  1891,  c.  124,  for  the  ex- 
clasive  benefit  of  Roland  £.  Oakes,  the  child  of  plaintiff's 
intestate. 

1.  Defendant  excepts  to  the  admission  of  the  testimony  of 
Mrs.  Clark  as  to  the  amount  of  wages  which  the  deceased  was 
receiving:  when  employed  as  a  milliner  some  1 1  years  before 
her  death. 

The  damages  in  this  class  of  cases  can  never  be  the  subject 
of  precise  mathematical  demonstration  or  calculation.  They 
are  based  upon  the  probabilities  of  the  future,  which  can  only 
be  shown  by  the  facts  of  the  past.  Evidence  is  received  in 
regard  to  many  matters  which  in  other  actions  for  personal 
injuries  are  irrelevant  or  immaterial.  The  age,  health,  occu- 
pation, means,  habits,  capacity,  education,  temperament, 
character,  and  other  similar  facts  relating  to  the  deceased 
were  admissible  as  tending  to  show  her  probable  pecuniary 
usefulness  to  the  beneficiary.  The  earning  capacity  of  the 
deceased  was  an  important  consideration,  and  this  necessarily 
included  not  only  her  physical  ability  to  labor,  but  the 
probabilities  of  her  being  able  to  obtain  profitable  employ- 
ment. She  was  a  milliner,  and  the  spring  and  fall  imme- 
diately preceding  her  marriage  worked  at  her  trade  for  Mrs. 
Clark.  After  her  marriage  from  time  to  time  she  did  some 
millinery  work  at  her  own  home,  but  her  labor  for  Mrs.  Clark 
was  her  last  employment  at  weekly  wages.  Shortly  before 
her  death  she  had  had  an  offer  of  employment  in  a  millinery 
shop,  which  she  declined,  as  she  did  not  want  to  leave  her 
child;  and  it  does  not  appear  that  at  this  time  the  amount  of 
wages  was  named.  She  was  in  good  health,  and  there  was 
some  reason  to  believe  that  she  mieht  survive  her  husband. 
In  that  event  there  was  a  probability,  more  or  less  strong,  that 
she  might  seek  by  her  former  trade  to  gain  a  livelihood  for 
herself  and  the  beneficiary.  Evidence  of  the  wages  she 
received  the  last  time  she  was  employed  at  that  trade  was 
properly  admitted  as  tending  to  show  whether  such  an  effort, 
if  made,  would  be  successful;  not  as  a  direct  basis  for  com- 
puting her  earnings,  or  the  value  of  her  life  at  so  much  per 
week,  but  as  showing  an  ability  and  capacity  on  her  part  to 
obtain  continuous,  profitable  employment  should  she  be 
deprived  of  the  help  of  her  husband^  and  thrown  upon  her 
own  resources  for  the  support  of  herself  and  her  child. 

2.  The  jury  returned  a  verdict  for  $3, 500,  and  the  defend- 
ant claims  that  the  damages  are  excessive.  The  principles 
applicable  to  the  assessment  of  damages  in  this  class  of  cases 
have  been  so  fully  and  recently  set  forth  by  this  court  in  McKay 
V.  Dredging  Co.,  92  Me.  454,  43  Atl. .  29,  that  it  is  unnec- 
essary to  repeat  them  here.  The  beneficiary  was  a  healthy 
child,  5  years  old  at  the  time  of  his  mother's  death.  His 
father,  34  vears  old,  is  living,  but  in  poor  health,  and  only  able 
to  work  a  part  of  the  time.  The  deceased  was  35  years  of  age, 
in  good  health,  a  good   milliner,  a  prudent  and  industrious 
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.  woman  and  affectionate  mother,  possessing  a  fair  education. 
The  expectancy  of  life  of  herself  and  the  beneficiary,  the 
probability  of  her  surviving:  her  husband  and  beiner  the  sole 
support  of  her  child,  the  length  of  time  that  might  reasonably 
be  expected  to  elapse  before  the  boy  would  be  able  to  help  his 
mother  and  care  for  himself,  the  possibility  that  in  time  she 
in  her  turn  might  become  dependent  upon  him  for  her  sup- 
port, the  loss  of  a  mother's  training  and  good  influence,  which 
would  tend  to  make  him  a  better  man,  and  capable  of  acquir- 
ing: more  money, — all  these  are  proper  considerations  in 
determining  the  amount  of  the  pecuniary  injury  resulting  to 
the  beneficiary.  The  damages,  however,  under  this  statute, 
cannot  be  punitive ;  neither  can  they  be  8:iven  for  the  physical 
pain  and  suffering  of  the  deceased,  or  the  grief  and  sorrow  of 
the  child  and  husband  who  survive.  Moreover,  the  sum  given 
must  be  the  present  worth  of  the  future  pecuniary  benefits  of 
which  the  beneficiary  has  been  deprived  by  the  wrongful  act, 
neglect,  or  default  of  the  defendant.  Without  here  stating  in 
detail  the  probabilities,  or  going  into  an  analysis  of  the  evi- 
dence, we  are  of  the  opinion  that  the  verdict  in  this  case  is 
clearly  excessive.  We  appreciate  the  difficulties  attending 
the  assessment  of  damages  in  this  class  of  cases,  and  the  re- 
spect due  to  the  judgment  of  the  jury.  Yet  there  is  a  limit 
more  than  which  would  be  plainly  excessive,  and  beyond 
which  we  think  reasonable  and  unprejudiced  men  would  not 
go. 

Exceptions  overruled. 

New  trial  granted  unless  plaintiff  will  remit  all  above  $2,500 
within  30  days  after  filing  of  the  rescript. 


Philadblphia  &  B.  C.  R.  Co.  v.  Holdbn. 

{Couri  of  Appeals  of  Maryland,  fune  12,  /go/.) 

[49Atl.  Rep.  625.] 

Negligence  and  Contributory  Negligence — Conceded  Prayers.— Where 
a  defendant,  by  conceding  a  prayer,  admits  that  there  was  evidence  for 
the  jury  as  to  its  own  neg'lig'ence  and  as  to  plaintiff's  contributory  negli- 
g-ence,  it  cannot  be  allowed  to  ignore  the  conceded  prayer,  and  ask  to 
have  the  case  withdrawn  from  the  jury. 

Accidents  at  Crossings— Contributory  Nefi;lige nee— Obstructed  View 
— Stop,  Look,  and  Listen. — Where  the  view  of  a  traveler  on  approaching* 
a  crossing  is  in  any  manner  obstructed,  he  is  negligent  in  going  on  the 
track  without  stopping,  looking,  and  listening  for  the  train. 

Same — Same — Instructions. — An  instruction  precluding  a  plaintiff 
from  recovering  for  an  injury  sustained  at  a  railroad  crossing  if  he  was 
negligent  cannot  be  qualiiied  by  adding  that,  if  the  engineer  saw  plain- 
tiff's  dangerous  position  in  time  to  avoid  the  injury,  his  own  negligence 
could  not  prevent  a  recovery,  where  his  perilous  position  was  not  dis- 
coverable until  it  was  confessedly  too  late  to  rescue  him. 

Same— Same— Same-  Not  Warranted  by  Conceded  Prayer. — Where 
a  conceded   prayer  in  a  suit   against  a  railway  company   for  injury 

♦See  notes  at  end  of  case. 
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received  at  a  crossing  leaves  it  to  the  jury  to  find  whether  plaintiff  was 
guilty  of  contributory  negligence,  it  is  proper  to  reject  an  instruction  for 
defendant  that,  as  it  was  admitted  that  plaintiff  did  not  stop,  the  verdict 
must  be  for  defendant,  as  it  was  in  conflict  with  the  conceded  prayer. 

Accident  at  Private  Crossing— Failure  to  Give  Signal  at  Public  Cross- 
ing.*— The  failure  to  give  the  required  signals  at  a  public  crossing, 
which  might  have  been  heard  at  a  private  crossing  nearly  half  a  mile 
distant,  is  not  negligence  as  to  those  having  the  right  to  use  the  private 
crossing. 

Same — Same. — Where  a  plaintiff,  who  was  injured  at  a  private  cross- 
ing, and  knew  the  regular  hours  for  running  the  trains,  and  went  on 
the  track,  the  view  of  which  was  obstructed,  without  looking  and  listen- 
ing for  an  approaching  train,  the  failure  to  give  the  required  signals  at 
a  public  crossing,  which  might  have  been  heard  at  the  private  crossing, 
was  not  admissible  as  reflecting  on  plaintiff's  contributory  negligence. 

Appeal  from  circuit  court,  Cecil  county;  Frederick  Stump 
and  William  R.  Martin,  Judges. 

Action  by  Charles  R.  Holden  against  the  Philadelphia  & 
Baltimore  Central  Railroad  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER, 
BRISCOE,  BOYD,  PEARCE,  and  SCHMUCKER,  JJ. 

L.  Marshall  Haines  and  Austin  L.  Crothers,   for  appellant. 
Albert  Constable,  Joshua  Clayton,    and  Albert  Constable, 
Jr.,  for  appellee. 

FOWLER,  J.  On  the  loth  July,  1899,  Charles  Holden  was 
injured  while  crossing  the  track  of  the  Philadelphia  &  Balti- 
more Central  Railroad  Companv.  The  point  where  the 
accident  happened  is  a  private  crossing  called  '^Holden's 
Lane."  Suit  was  brought  by  Holden  against  the  railroad 
companv  in  the  circuit  court  for  Cecil  county  to^  recover  dam- 
ages. There  was  a  verdict  and  judgment  for  the  plaintiff  for 
$2. 500.  During  the  course  of  the  trial  the  plaintiff  offered 
to  prove  by  himself  and  several  other  witnesses  that  the 
whistle  was  not  blown  at  New  Valley,  which  is  a  public  cross- 
ing 1,032  feet  east  of  Holden's  lane.  The  whistling  post, 
however,  is  about  2,oco  feet  from  that  point.  The  admission 
of  this  testimonv  is  the  ground  of  the  first  three  exceptions. 
The  other  exception  relates  to  the  rulings  upon  the  prayers. 
It  appears  from  the  evidence  that  on  the  day  when  the  plain- 
tiff was  injured  he  left  his  father's  house,  on  the  north  side 
of  the  railroad,  about  10  o'clock  in  the  morning,  to  go  to 
Rowlandsville.  To  reach  his  destination,  he  was  compelled 
to  cross  the  track.  He  testifies  that  he  was  driving  a  gray 
horse,  in  a  butcher  wagon,  the  curtains  of  which  were  painted 
white.  The  horse  was  gentle,  and  accustomed  to  the  cars. 
In  approaching  the  track  from  the  north  side  on  Holden's 
line,  the  view  is  clear  until  within  46  feet  of  the  track.  From 
that  point  for  a  distance  of  39  feet  the  view  is  obstructed  by 
the  bank  and  bushes,  and  this  condition  continues  until  within 
7  feet  of  the  track;  so  that,  as  the  plaintiff  said,  the  view  of 

*See  notes  at  end  of  case. 
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the  railroad  is  so  obstructed  at  that  point  that  it  was  impos- 
sible to  see  east — the  direction  from  which  the  train 
approached — until  the  horse's  feet  were  on  the  track.  As  the 
plaintiff  passed  over  the  30-foot  space  from  which  he  said  the 
view  was  unobstructed,  he  listened  and  looked  in  the  direction 
from  which  he  was  expecting  the  train  to  come,  if  it  had  not 
already  passed ;  but  he  neither  heard  nor  saw  anything,  and 
he  therefore  went  on  very  slowly,  at  a  speed  of  about  a  mile 
an  hour,  and  drove  upon  the  track,  without  once  stopping  to 
listen.  A  number  of  questions  were  discussed,  but  we  think 
it  necessary  to  consider  only  the  two  controlling  ones  of 
contributory  negligence  on  the  part  of  the  plaintiff  and  the 
question  presented  by  the  first  three  exceptions.  In  the  first 
place,  we  may  remark  that,  by  conceding  the  plaintiff's  first 
prayer,  the  defendant  admitted  that  there  was  evidence  to 
go  to  the  jury  on  the  question  of  contributory  negligence  of 
the  plaintiff,  as  well  as  of  the  negligence  of  the  defendant,  and 
therefore  there  was  no  error  in  rejecting  the  defendant's  first 
and  second  prayers,  the  first  of  which  asked  the  court  to  take 
the  case  from  the  jury,  because  there  was  no  legally  sufficient 
evidence  of  defendant's  negligence;  and  the  second  of  which 
asked  the  court  to  instruct  the  jury  that  the  plaintiff  was  not 
entitled  to  recover,  because  his  own  negligence  directly  con- 
tributed to  his  injury.  In  other  words,  having,  by  their  con- 
cession of  the  plaintiff's  first  prayer,  which  then  became  the 
law  in  the  case,  admitted  that  there  was  a  state  of  case 
presented  proper  for  the  consideration  of  the  iury,  it  cannot 
be  allowed  to  ignore  the  conceded  praver,  and  ask  to  have  the 
case  withdrawn  from  them.  It  was  so  held  in  the  recent 
case  of  Railway  Co.  v.  Kirby,  91  Md.  316,  46  Atl.  Q/"?.  Mc- 
Sherry,  C.  J.,  there  said:  **In  conceding  a  orayer,  there  is 
involved,  of  necessity,  a  concession  that  there  is  sufficient  evi- 
dence to  support  the  hypothesis  of  the  prayer.."  It  is  clear, 
therefore,  we  think,  that  there  was  no  error  in  rejecting  the 
defendant's  first  and  second  prayers.  But  it  was  also  con- 
tended that  for  the  same  reason,  if  for  no  other,  there  was 
no  error  in  rejecting  the  defendant's  sixth  prayer.  By  this 
prayer  the  court  was  asked  to  instruct  the  jury  that,  if  they 
find  that  the  plaintiff  approached  the  track  in  the  manner 
testified  to,  and  that  his  view  on  his  near  approach  to  it  was 
in  any  manner  obstructed,  then  it  was  the  duty  of  the  plain- 
tiff, before  going  on  the  track,  to  stop,  look,  and  listen  for  the 
train,  and  that,  if  he  violated  this  rule  by  failinsr  to  stop,  he 
was  guilty  of  contributory  negligence,  and  cannot  recover. 
The  plaintiff's  first  contention  is  that  the  language  of  this  prayer 
is  too  broad;  but  we  cannot  agree  with  him.  We  think  it 
clearly  announces  the  established  rule,  which  we  said  in 
Hogeland's  Case,  66  Md.  I49»  7  Atl.  105,  59  Am.  Rep.  159,  **is. 
one  which  the  courts  ought  not  to  relax,  as  its  enforcement 
is  necessary  as  well  for  the  safety  of  those  who  travel  in  rail- 
road trains  as  for  those  who  travel  on  the  common  high- 
ways."    In  the  case  just  cited  the  rule   is  thus  expressed: 
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^'If  the  track  in  both  directions  is  not  fully  in  view  in  the 
immediate  approach  to  the  point  of  intersection  of  the  roads 
due  care  would  require  that  the  party  wishing  to  cross  the 
railroad  track  should  stop,  look,  and  listen  before  attempting 
to  cross.'*     Good's  Case,  75  Md.  537,  24  Atl.  14;  Price's  Case, 
87  Md.  188,  39  Atl.  610;  Watson's  Case,  91    Md.  344,  46  Atl. 
9q6.     The  prayer  we  are  considering  declares  that,   if    the 
view  was  in  any  manner  obstructed,  it  was  the  duty  of  the 
plaintiff  to  stop,  etc.     This  is  equivalent  to  saying  that   if 
the  track  was  not  **  fully  in  view, ' ' — that  is  to  say,  if  there  is  an 
obstruction  of  the  view  by  a  hill,  a  bank,    trees,  or  in  any 
manner, — due  care  requires  the  traveler  on  the  common  high- 
way to  stop  and  listen  before  attempting  to  cross.     It  was 
also  suggested  by  the  plaintiff  that,  if  this  prayer  was  correct 
in  other  respects,  it  was  error    to  have  granted  it  without 
adding  the  qualification  that,  if  the  engineman  saw,  or  by  the 
exercise  of  due  care  and  diligence  could  have  seen,  the  dan- 
gerous position  of  the  plaintiff  in  time  to  avoid  the  injury,  the 
plaintiff  was  not  to  be  prevented  by  his  own  negligence  from 
recovering.     But  there  is  no   evidence  in  the  case  that  would 
justify  such  a    modification.     The  evidence — and  the  only 
evidence — as  to  when  the  circumstances  under  which  the 
plaintiff  was  seen   bv  the  trainmen  is  given   by  the   engi- 
neer   and  brakeman.     The  former  testified  that  when  the 
engine  was  about  600  feet   from  the   crossing  he  saw  the 
plaintiff  on  the  lane,  about   50  feet   from  the  track,  driving 
very  slowly  towards  the  railroad.     He    was  perfectly  safe 
where    he  was,    and  the    witness  naturally    and    properly 
thought  he  would  stop  (Harty  v.  Railroad  Co.,  42  N.  Y.  468; 
Railroad  Co.  v.  Savington,  71  Md.  qgo.  18  Atl.  969;  Railroad 
Co.  V.  Neubeur,  62  Md.  391);  but,  in  the  language  of  the  wit- 
ness,''he  jumped  right  on   the  railroad."     It  was  then   for 
the  first  time  that  the  plaintiff  was  in  a  perilous  position,  and 
it  was  then  confessedly  too  late  to  rescue  him.     The  brakeman 
did  not  see  the  plaintiff  until  just  as  he  was  struck.     But, 
although  we  are  of  opinion  the  prayer  is  in  itself  unobjection- 
able, we  think  it  was  properly  rejected   for  the  same  reason 
that  the  first  and  second  of  the  defendant  were  rejected ;  that 
is  to  say,  because  the  concession  of  the  plaintiff's  first  prayer 
necessarily  conceded  the  hvootheses  on  which  that  prayer  was 
based,  and  estops  the  defendant  from  complaining  of  the 
rejection  of  its  sixth  prayer.     The  theory  of  the  first  prayer 
is  that,  although  the  plaintiff  testified  to  the  fact   that  he  did 
not  stop  was  an  admitted  fact  in  the  case,  yet,  under  all  the 
evidence  in  the  case,  it  was  proper  for  the   jury  to  infer  that 
the  plaintiff  was  not  guilty  of  such  contributory  negligence  as 
would  prevent  recovery.     But  the  sixth  prayer,  on  the  con- 
trary, asks  the  jury  to  be  told,  if  they  believe  that  same  fact, 
— namely,  that  the  plaintiff  did  not  stop, — then  they   have  no 
discretion,  and  their  verdict   must  be   for  defendant.     It  fol- 
lows that  the  first  prayer  of  the  plaintiff,  which   thus   became 
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the  law  of  the  case,  should  not  have  been  granted,  and  the 
case  given  to  the  jury,  if  there  is  an  admitted  fact  which 
demonstrates  the  contributory  negligence  of  the  plaintiff. 
The  language  of  the  sixth  prayer,  leaving  it  to  the  jury  to  find 
whether  the  plaintiff  stopped,  should  not  be  allowed  to  change 
the  situation,  for  it  was  equivalent  to  saying  to  the  jury,  **If 
you  find  the  plaintiff  did  not  stop  (and  this  you  are  bound  to 
do,  because  it  is  a  conceded  fact  in  the  case),  then  you  must 
find  for  the  defendant. '  *  Such  a  prayer  is  in  conflict  with  the 
plaintiff's  first,  which,  as  we  have  seen,  leaves  it  to  the  jury 
to  find  from  all  the  evidence  in  the  case-^the  conceded  fact 
included — whether  the  defendant  was  guilty  of  contributory 
negligence  or  not.  By  the  first  the  jury  are  told,  **You  may 
consider  the  whole  case,  and  decide  the  two  questions  at 
issue, — negligence  vel  non  of  the  defendant  and  contributory 
negligence  vel  non  of  the  plaintiff.'*  By  the  sixth  they 
are,  under  the  facts  in  this  case,  practically  told,  'Ptisan 
admitted  fact  in  this  case  that  the  plaintiff  did  not  stop, 
and  therefore  whether  the  defendant  was  guilty  of  negligence 
is  immaterial;  your  verdict  must  be  for  the  defendant,  and  you 
have  no  discretion  in  the  matter."  In  our  opinion,  a  clear 
conflict  is  thus  presented,  and  hence  the  sixth  prayer  of  the 
defendant  was  properly  refused,  because  in  conflict  with  the 
conceded  prayer. 

We  will  proceed  to  consider  the  questions  presented  by  the 
first  there  exceptions,  which,  as  we  have  said,  are  whether 
the  failure  to  give  the  required  signal  at  the  public  crossing, 
which  may  be  heard  at  a  private  crossing  near  by,  is  negli- 
gence as  to  those  who  use,  and  have  a  right  to  use,  such 
private  crossing;  and,  secondly,  if  such  failure  to  give  the 
signal  at  the  public  crossing  is  not  evidence  of  negligence  of 
the  defendant  uoon  which  the  plaintiff  in  this  case  can  re- 
cover, is  it  not  admissible  upon  the  question  of  the  plaintiff's 
contributory  negligence?  Briefly,  in  regard  to  these  two 
propositions  in  the  order  in  which  they  are  stated.  Upon 
the  first  there  is  considerable  conflict  of  authority.  The  case 
of  Sanborn  v.  Raiboad  Co.,  91  Mich.  538.  52  N.  W.  153, 
is  cited  in  3  Elliot  on  Railroads  for  the  proposition  that,  where 
a  private  crossing  is  located  so  near  a  public  crossing  that 
signals  given  thereat  can  be  distinctly  heard  at  the  private 
crossing,  the  persons  using  the  private  crossing  are  entitled 
to  the  benefit  of  the  signals  required  at  the  public  crossing, 
and,  if  the  company  fails  to  give  such  signal,  it  will  be  guilty 
of  negligence.  But  the  learned  author  remarks,  ''This,  how- 
ever, seems  to  us  questionable.*'  In  8  Am.  &  Eng.  Enc.  Law, 
(2d  Ed.)  414,  tit.  "Private  Crossings,"  a  number  of  author- 
ities are  collected,  showing  considerable  divergence  of  views 
in  regard  to  the  giving  of  signals  required  by  statute.  But  the 
question  here  presented,  namely,  whether  the  failure  to  blow 
whistle  at  a  public  station  about  2,000  feet  from  the  private 
crossing  where  the  accident   happened  is  evidence  of  negli- 
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gence  of  the  defendant  at  the  latter  as  respects  one  crossing 
at  the  private  or  farm  crossing,  has  not  often  arisen.  It 
was  directly  presented  in  Cahill  v.  Railway  Co.,  92  Ky.  347, 
18  S.  W.  2,  where  the  question  was  answered  in  the  affirma- 
tive. But  in  Railway  Co.  v.  Eininger,  1 14  111.  79,  29  N.  E.  196, 
it  was  held  that  flagmen  are  for  the  protection  of  those  cross- 
ing at  a  public  crossing.  And  so,  also,  it  appears  that  the 
injury  sued  for  in  Ransom  v.  Railway  Co.,  62  Wis.  178,  22 
N.  W.  147.  51  Am.  Rep.  718,  was  inflicted  at  a  point  where  a 
public  highway  crossed  the  railroad.  To  the  same  effect 
are  Norton  v.  Railroad  Co.,  113  Mass.  366,  and  Wakefield 
v.  Railroad  Co.,  37  Vt.  330.  In  Harty  v.  Railroad  Co.,  42 
N.  Y.  468,  it  appears  that  the  railroad  company  was  required 
by  statute  to  ring  bells,  etc. ,  at  public  crossings,  and  it  was 
held  that  no  duty  was  imposed  as  to  persons  not  at  public 
crossing,  though  lawfully  on  the  track  at  another  point.  In 
Vanderwater  V.  Raibroad  Co.,  135  N.  Y.  588,  32  N.  E.  636, 
18  L.  R.  A.  77if  this  Question  was  presented,  but  not  decided. 
Peckham,  J.,  said:  ''It  may  be  that  evidence  of  the  omission 
to  give  any  signals  for  the  highway  would  not  be  admissible 
as  bearing  upon  the  question  of  defendant's  negligence  in 
running  its  trains  at  the  farm  crossing  2,000  feet  away.''  It 
seems  to  us,  however,  that  upon  principle  oiie  who,  like  the 
plaintiff,  was  at  a  private  crossing  nearly  half  a  mile  distant 
from  the  place  where  the  signal  was  required  to  be  given  for  the 
public  crossing,  should  not  be  allowed  to  complain,  under  the 
circumstances  of  this  case,  of  a  failure  to  give  the  signal  for 
the  latter.  Undoubtedly,  the  regulation  was  made  for  those 
at  the  public  crossing,  and  to  extend  it  to  private  crossings 
would  practically  nullify  the  long  line  of  decisions  in  this  state 
to  the  effect  that  no  signals  are  required  at  the  latter ;  for, 
if  the  contention  of  the  plaintiff  be  sustained,  if  the  defend- 
ant fails  to  give  the  signal  at  the  public  crossing,  a  double 
duty  is  violated,  namely,  a  duty  to  those  about  to  cross  at  a 
public  crossing,  and  a  duty  to  those  in  the  same  situation  at 
a  private  crossing,  whereas  we  have  always  held  hitherto 
that  a  railroad  company  owes  no  such  duty  to  the  latter.  The 
result  would  be  that  the  defendant  would  be  held  to  the  same 
degree  of  care,  and  the  same  liability  would  be  imposed,  when 
there  is  a  duty  to  give  the  signal,  as  in  cases  where  no  such 
dutv  exists.  A  view  leading  to  such  a  conclusion  cannot 
be  adopted. 

^  Finallv,  was  the  evidence  showing  the  failure  to  give  the 
signal  admissible  as  reflecting  upon  the  question  of  plaintiff's 
contributory  negligence?  Without  discussing  the  general 
Question  as  to  whether  under  any  circumstances  the  testimony 
which  was  here  admitted  is  properly  admissible  as  reflecting 
upon  the  contributory  negligence,  we  have  no  hesitation  in 
saying  that  under  the  proof  in  this  case  it  should  not  have 
been  admitted  for  that  or  any  other  purpose.  It  is  shown 
that  the  whistling  oost — the  point  at  which  the  signal  was 
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required  to  be  given  — is  distant  nearly  2,000  feet  from  the 
point  of  the  accident.  For  a  distance  of  45  or  50  feet  before 
reaching  the  railroad,  the  track  was  hidden  from  view  of  the 
traveler.  The  plaintiff  was  perfectly  familiar  with  the  cross- 
ing, and  knew  or  should  have  known  the  regular  hours  for  the 
running  of  the  trains.  We  think,  therefore,  the  evidence 
presents  such  a  clear  case  of  contributory  negligence  that  the 
mere  fact  of  the  failure  of  the  defendant  to  give  the  signal 
nearly  half  a  mile  away  should  not  be  admitted.  Whatever 
the  rule  may  be  elsewhere  as  to  the  degree  of  care  required  by 
travelers,  we  are  of  opinion  that  the  circumstances  of  this 
case  demand  a  strict  application  of  the  rule  which  requires 
the  traveler  to  stop  and  listen  before  attempting  to  cross  the 
tracks  of  a  railroad.  If  we  say  that  it  may  be  conceded,  as  it 
must  be,  that,  while  railroad  companies  are  bound  to  give 
signals  at  oublic  crossings,  no  such  duty  is  imposed  upon  them 
at  private  crossings,  and  at  the  same  time  declared  that,  if 
they  fail  to  give  the  signal  at  the  former,  and  an  accident 
happens  at  the  latter,  evidence  of  such  failure  is  admissible 
for  the  purpose  of  excusing  or  extenuating  the  admitted  gross 
contributory  negligence  of  the  plaintiff,  we  thereby  practically 
nullifv  the  latter  part  of  the  rule  relating  to  private  crossings, 
and  impose  upon  the  railroads  the  same  degree  of  care,  and 
require  the  same  signal  to  be  given  whether  the  crossing  be 
public  or  orivate,  whenever  the  latter  is  in  such  close  orox- 
imity  to  the  former  that  the  signal  given  for  the  former  may 
be  heard  at  the  latter.  In  a  word,  we  must  either  reverse 
our  former  decisions  declaring  that  signals  need  not  be  given 
at  private  crossines.  and  require  all  crossings  to  be  out  on  the 
same  footing,  or  we  must  adhere  to  the  established  rule  that 
signals  are  required  only  at  public  crossings.  But,  if  we 
assume  that  the  olaintiff  had  been  injured  at  a  public  cross- 
ing, there  can  be  no  doubt  that  the  failure  to  give  the  signal 
would  not  have  been  admissible  to  excuse  him,  that  is,  to 
show  he  was  not  guilty  of  contributory  negligence.  We  have 
said,  and  we  repeat,  that  the  evidence  of  the  plaintiff  himself 
shows  that  this  is  a  clear  case  of  contributory  negligence, 
and  hence  the  failure  of  the  defendant  to  ring  the  bell  at  the 
public  crossing  is  no  excuse  for  the  plaintiff's  conceded  con- 
tributory negligence  in  failing  to  stop  before  driving  upon  the 
track.  ^'In  such  the  carelessness  in  not  whistling  should  not 
be  connected  with  the  injury  '*to  the  plaintifi.  Bacon's  Case. 
S8  Md.  482.  If,  therefore,  the  failure  to  blow  the  whistle  is 
no  excuse  for  the  rash  and  foolish  conduct  of  the  plaintiff,  and 
has  no  connection  with  it,  we  do  not  understand  upon  what 
theory  such  failure  to  blow  the  whistle  should  be  admitted  as 
reflecting  upon  the  question  of  plaintiff's  contributory  neg- 
ligence. In  the  case  of  Railway  Co.  v.  Stommel,  126  Ind.  41. 
25  N.  E.  863,  this  question  was  directly  presented.  By  the 
ninth  instruction  the  defendant  requested  the  court  to  inform 
the  jury  that  the  failure  of  the  employees  of  the  railroad  com- 
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pany  to  sound  the  whistle  and  ring  the  bell  did  not  enter  into 
the  question  of  contributory  neglieence.  The  trial  court  re- 
fused this  instruction,  and  on  appeal  it  was  held,  Chief  Justice 
Berkshire  delivering  the  opinion  of  the  court,  that  the 
instruction  requested  should  have  been  eranted.  ^^The 
question  of  contributory  neeligence,"  he  continues,  **did 
not  depend  upon  what  the  appellant's  [the  railroad  co*s.] 
employees  did  or  did  not  do,  but  upon  what  the  plaintiff's 
servants  did  in  the  light  of  the  res  gestae."  '*We  are 
at  a  loss,"  he  says,  **to  understand  what  difference  it 
could  make  as  to  the  caution  to  be  used  by  the  plaintiff 
whether  there  was  or  was  not  a  statute  requiring  the  giving  of 
signals.  It  was  his  duty  to  stop,  and  look  for  an  approaching 
train,  if  there  was  any  point  within  a  reasonable  distance  from 
a  crossing  from  which  he  could  observe  a  train  approaching ; 
and,  if  no  train  was  to  be  seen,  it  was  his  duty,  when  nearing 
the  crossing,  to  stop  and  listen  for  the  sound  which  ordinarily 
follows  a  moving  train. ' '  The  question  as  to  the  effect  of 
failing  to  give  the  customary  signal  by  ringing  the  bell  at 
Holden's  crossing  is  not  before  us,  for  evidence  was  admitted 
without  objection  upon  this  point.  For  the  error  indicated 
in  admitting  the  testimony  objected  to,  the  judgment  will  be 
reversed.  Judgment  reversed,  with  costs  to  appellant,  and 
new  trial  awarded. 

NOTES. 

WAJLhrrHBR  STATUTES   REQUIRING    GROSSING   SIGNALS 

TO  BE  GIVEN  ARE  APPLICABLE  IN  ACTIONS  FOR 

INJURIES   NOT   INFLICTED   ON  TRACKS  AT 

PUBLIC  CROSSINGS. 

STATUTES  HELD  NOT  APPLICABLE. 

The  duty  of  railroad  companies  to  ring^  a  bell  or  sound  a  whistle  on  a 
train  approaching^  a  highway  crossing^  is  intended  for  the  benefit  or  pro- 
tection of  travelers  upon  the  public  highways  and  passengers  upon  the 
passing  trains,  and  the  place  indicated  is  the  intersection  of  a  railroad 
with  a  public  highway.  Williams  v.  Chicago  &  A.  R.  Co.,  135  111.  491, 
26  N.  E.  Kep.  661,  affirming  32  111.  App.  339.) 

Mo.  Rev.  'St.  1889,  §  26C6,  requiring  a  railroad  train  approaching  a 
public  road  or  street  to  give  the  statutory  signals,  are  intended  to  give 
warning  only  to  persons  crossing  or  attempting  to  cross  the  railroad 
over  a  public  highway.  Burger  v.  Missouri  Pac.  R.  Co.,  112  Mo.  238,  20 
S.  W.  Rep.  439. 

Person  Walking  on  Track  between  Signal  Point  and  Crossing. — The 
New  Jersey  statute  requiring  signals  to  be  given  for  a  specified  distance 
before  trains  reach  highway  crossings,  and  requiring  warning  signals 
at  such  places,  does  not  apply  to  persons  walking  upon  the  track 
between  where  the  signal  is  required  to  be  given  and  the  crossing,  and 
a  company  cannot  be  charged  with  negligence  in  failing  to  give  such 
warning  to  them.     Harty  r.  Central  R.  Co.,  42  N.  Y.  468. 

Same — Person  Ploughing  in  Field  near  Crossing. — A  company  does 
not  owe  any  duty  to  a  person  ploughing  in  a  field  near  where  its  road 
crosses  a  public  highway,  to  ring  a  bell  or  sound  a  whistle  eighty  rods 
before  reaching  the  crossing  with  a  train  ;  and  if  such  person  is  injured 
in  consequence  of  a  neglect  to  give  warning,  or  by  frightening  his  team, 
he  will  have  no  right  of  action,  based  on  such  neglect  of  duty.  Wil- 
liams V.  Chicago  &  A.  R.  Co.,  135  111.  491,  26  N.  E.  Rep.  661,  affirming 
32  III.  App.  339. 
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Person  Injured  at  a  Distance  from  Highway. — The  requirement  of  Mo. 
Rev.  St.  §  806,  that  the  bell  shall  be  rung^  or  the  whistle  sounded  at  the 
approach  of  a  railroad  train  to  the  crossing  of  a  public  hig^hway,  is  for 
the  benefit  of  persons  on  the  hig-hway  at  or  approaching^  the  crossing^ ; 
failure  to  comply  with  the  statute  will  furnish  no  g-round  of  complaint  to 
a  person  injured  on  the  track  at  a  distance  from  the  highway.  The 
statute  does  not  require  that  these  warnings  shall  be  continued  until 
the  train  has  passed  the  crossing,  but  only  until  the  engine  has  passed. 
Bell  V.  Hannibal  &  St.  J.  R.  Co.,  4  Am.  &  Eng.  R.  Cas.  580. 72  Mo.  50. 

Accident  Half  Mile  from  Crossing. — Where  the  statute  only  requires 
signals  at  crossings  a  failure  to  give  them  a  half  mile  from  a  crossing 
where  an  injury  occurs  cannot  be  considered  as  the  proximate  cause  of 
the  injury.     Pike  v,  Chicago  &  A.  R.  Co.,  39  Fed.  Rep.  754. 

Failure  to  Give  Signals  at  Crossing  Outside  of  City— Accident 
within  City. — The  failure  of  a  railroad  company  to  sound  the  locomo- 
tive whistle  three  times,  at  least  eighty  rods  from  the  point  where  the 
railroad  crosses  any  put>lic  road  or  street  which  lies  outside  of  a  city  or 
village,  is  negligence,  but  such  negligence  is  not  attributable  to  the 
railway  company  in  a  case  where  the  injury  complained  of  was  done  at 
a  street  crossing  within  the  limits  of  a  city.  Missouri  Pac.  Ry.  Co.  v. 
Pierce,  19  Am.  &  Eng.  R.  Cas.  318,  33  Kan.  61,  5  Pac.  Rep.  378;  Clark 
V.  Missouri  Pac.  R.  Co.,  35  Kan.  350,  11  Pac.  Rep.  134. 

Person  in  Depot  Yard  Injured  by  Reason  of  Collision  between 
Trains. — The  statute  requires  a  train  to  give  warning  before  crossing  a 
highway  or  street  or  traveled  place,  and  upon  failure  to  do  so  imposes 
a  liability  for  injuries  done  by  a  collision  at  such  crossing.  Held^  that 
this  statute  has  no  application  to  a  case  where  a  man  was  killed  by  a 
moving  train  while  he  was  standing  up  in  a  depot  yard  looking  at  some 
work  being  done  there,  as  the  yard  was  not  a  traveled  place  and  as  the 
man  was  not  crossing  or  intending  to  cross  the  railroad  track.  Hale  v» 
Columbia  &  G.  R.  Co.,  34  S.  Car.  292,  13  S.  E.  Rep.  537. 

Accident  at  Depot  beyond  Crossing. — While  a  train  stood  in  front  of 
a  passenger  platform,  the  deceased  approached  from  the  opposite  side, 
without  the  knowledge  of  defendant's  employees,  got  upon  a  car,  found 
the  car  door  locked,  got  off  on  the  side  from  which  he  approached  it, 
and  undertook  to  walk  between  the  tracks  to  the  end  of  the  train,  with- 
out looking  behind  him,  and  was  killed  by  a  working  train.  Held, 
that  the  fact  that  the  working  train  did  not  give  the  signal  required  by 
statute  on  crossing  a  street  before  reaching  the  depot  was  not  an  act  of 
negligence  toward  the  intestate,  who  was  not  on  the  street  or  where  he 
had  any  business  to  be.  Elwood  v.  New  York  C.  &  H.  R.  R.  Co. ,  4  Hun 
(N.  Y.)808. 

Trespassers— Accidents  at  Points  Other  Than  Crossings. — A  statutory 
provision  requiring  the  bell  to  be  rung  or  whistle  blown  on  approach- 
ing a  crossing  is  for  the  benefit  of  those  who  use  the  crossing,  and  not 
for  the  benefit  of  trespassers  at  other  points,  and  such  trespassers  can- 
not complain  of  the  omission  to  comply  with  the  statute,  even  though 
had  the  signals  been  given  they  would  have  heard  and  been  warned 
thereby.  Toomey  v.  Southern  Pac.  R.  Co.,  86  Cal.  374,  24  Pac.  Rep. 
1074 ;  Louisville  &  N.  R.  Co.  v,  Howard,  19  Am.  &  Eng.  R.  Cas.  98.  82 
Ky.  212 ;  Shackleford  v.  Louisville  &  N.  R.  Co.,  28  Am.  &  Eng.  R.  Cas. 
591, 84Ky.  43,  4  Am.  St.  Rep.  189  ;  Prendegast  v.  New  York  C.  &  H.  R. 
R.  Co.,  58  N.  Y.  652,  mem.  ;  Spicer  v.  Chesapeake  &  O.  R.  Co.,  45  Am. 
&  Eng.  R.  Cas.  28,  34  W.  Va.  514, 12  S.  E.  Rep.  553;  Christy  v,  Chesa- 
peake &  O.  R.  Co.,  35  W.  Va.  117,  12  S.  E.  Rep.  1111 ;  Casey  v.  Cana- 
dian Pac.  R.  Co.,  37  Am.  &  Eng.  R.  Cas.  172,  15  Ont.  574. 

Same — Same. — A  woman  living  at  a  section  house  belonging  to  appel- 
lee, as  a  servant  of  the  occupant,  who  was  a  section  boss  of  the  company, 
was,  while  crossing  the  track  to  reach  the  milk  yard  belonging  to  the 
house,  struck  by  a  passing  train  and  killed.  The  train  was  running 
twenty-five  or  thirty  miles  per  hour.  No  signal  was  given  of  its 
approach  to  a  public  crossing  a  mile  distant,  or  to  a  neighborhood  cross- 
ing near  by,  or  to  the  section  house.  Held,  that  the  woman  was  a 
trespasser  and  that  there  was  no  negligence  upon  the  part  of  the  com- 
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pan  J  as  to  her.    Shackleford  v.  Irouisville  &  N.  R.  Co. ,  28  Am.  &  Eng. 
R.  Cas.  591,  84  Ky.  43,  4  Am.  St.  Rep.  189. 

Same — Same. — Where  one  is  a  trespasser  on  the  track  of  a  railway 
company  near  a  crossing*,  the  failure  of  the  company  to  R'ive  the  proper 
si|;:nals  for  such  crossing  does  not  render  it  guilty  of  negligence  as  to 
such  trespasser.  Iwouisville  &  N.  R.  Co.  v.  Vittitoe's  AdmV  (Ky.),  8  Am. 
A  Bng.  R.  Cas.,  N.  S.,  666. 

Same — Same. — A  person  using  a  track  as  a  footpath  for  his  own  con- 
venience elsewhere  than  at  a  lawful  crossing,  and  injured  by  a  train 
while  so  doing,  cannot  recover  of  the  company,  unless  it  be  guilty  of 
wanton  or  gross  negligence.  Spicer  v,  Chesapeake  &  O.  R.  Co.,  45  Am. 
A  Eng.  R.  Cas.  28,  34  W.  Va.  514,  12  S.  E.  Rep.  553. 

Same — Same. — The  statute  requiring  a  bell  to  be  rung  or  a  whistle 
sounded  on  trains  before  reaching  highway  crossings  was  intended  to 
protect  persons  crossing  the  track,  and  has  no  reference  to  persons 
injured  while  walking  on  the  track.  Chicago  A  E.  I.  R.  Co.  v.  McKnight, 
16  111.  App.  596;  O'Donnell  v.  Providence  A  W.  R.  Co.,  6  R.  I.  211. 

Injuries  to  Passengers. — The  statutory  provisions  requiring  the  engi- 
neer, or  other  person  in  charge  of  a  moving  train  of  cars,  to  blow  the 
whistle  or  ring  the  bell  on  approaching  a  depot  or  stopping  place  are 
intended  for  the  protection  of  the  traveling  public  or  persons  not  on  the 
train;  and  passengers  on  the  train  are  not  ordinarily  included  in  the 
letter  or  spirit  of  the  statute,  and  cannot  complain  of  its  violation  when 
stting  for  damages  on  account  of  personal  injuries,  to  which  the  failure 
to  ring  the  bell  could  have  had  no  tendency  to  contribute,  though  cases 
may  occur,  possibly,  in  which  passengers  or  other  persons  permissively 
on  the  train  are  entitled  to  have  such  signals  given  as  warning  to  hasten 
their  departure.  Alabama  G.  S.  R.  Co.  v.  Hawk,  18  Am.  A  Eng.  R.  Cas. 
194. 72  Ala.  112,  47  Am.  Rep.  403. 

Injuries  to  Employees. — A  brakeman  injured  by  an  overhead  bridge  at 
a  crossing  cannot  recover  on  the  ground  that  the  statutory  crossing 
signals  were  not  given,  as  such  signals  are  intended  only  for  the  pro- 
tection of  persons  about  to  cross  the  track.  Louisville  A  N.  R.  Co.  v. 
Hall,  91  Ala.  112,  8  So.  Rep.  37,  48  Am.  A  Eng.  R.  Cas.  170. 

W.  Va.  Act  of  1873,  ch.  88,  §  31,  making  railroad  companies  liable  to 
"any  person  injured"  by  reason  of  a  failure  to  ring  a  bell  or  blow  a 
whistle  sixty  rods  before  reaching  a  street  or  highway  crossing,  does 
not  make  the  company  liable,  where  the  injury  is  to  a  fellow-servant  of 
the  engineer  and  fireman ,  who  failed  to  comply  with  the  statute.  Randall 
V.  Baltimore  A  O.  R.  Co.,  15  Am.  A  Eng.  R.  Cas.  243,  109  U.  S.  478,  3 
Sup.  Ct.  Rep.  322;  O'Donnell  v.  Providence  A  W.  R.  Co.,  6  R.  I.  211 ; 
Harty  v.  Central  R.  Co.,  42  N.  Y.  468 ;  Au  v.  New  York,  L.  E.  A  W.  R. 
Co.,  29  Fed.  Rep.  72;  Mealman  v.  Union  Pac.  R.  Co.,  37  Fed.  Rep.  189, 
2  L.  R.  A.  192;  Tuttle  v.  Detroit,  G.  H.  A  M.  R.  Co.,  122  U.  S.  189. 

A  section  hand  working  near  a  crossing  cannot  recover  for  his  injuries 
inflicted  by  a  passing  train  merely  on  the  ground  that  the  crossing 
signals  were  not  given,  as  such  signals  were  not  required  by  law  for 
his  protection.  Christy  v.  Chesapeake  A  O.  R.  Co.,  35  W.  Va.  117,  12 
S.  E.  Rep.  1111. 

Frightening  Teams. — It  appeared  that  the  railroad  crossed  the  high- 
way on  which  the  plaintiff  was  traveling;  that  his  horse  became 
frightened  when  about  five  rods  from  the  crossing,  by  the  approach 
of  two  cars  about  ten  rods  therefrom ;  that  the  cars  were  coming  on 
a  down  grade  by  the  force  of  gravitation,  at  the  rate  of  eight  or  ten 
miles  an  hour,  and  that  no  signal  was  given  of  their  approach.  Held, 
that  these  facts  would  not  warrant  the  jury  in  returning  a  verdict  for 
the  plaintiff.     Flint  v.  Norwich  A  W.  R.  Co.,  110  Mass.  222. 

Where  a  highway  crosses  a  track  near  the  entrance  to  a  railroad 
bridge,  the  company  is  not  liable  in  damages  to  a  traveler  on  the  high- 
way, caused  by  his  team  taking  fright  from  the  noise  of  a  train  on  the 
bridge,  where  it  is  operated  in  the  customary  manner,  although  the 
corporation  have  knowledge  of  the  peculiar  liability  of  the  happening  of 
accidents  at  such  a  place,  and  although  the  train  approached  without 
warning  signals.    Favor  v.  Boston  A  Lt.  R.    Corp.,   114  Mass.  350. 
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Person  Injured  While  Riding  Parallel  to  Railroad.—And  it  has  been 
held  that  statutes  requiring  crossing^  signals  to  be  g^iven  impose  no 
obligation  to  give  warning  to  persons  who  are  merely  traveling  on  a 
parallel  road,  without  any  intention  of  crossing.  Bast  Tennessee,  etc., 
R.  Co.  V.  Feathers,  10  Lea  (Tenn.)  103,  15  Am.  A  Bng.  R.  Cas.  446. 

Stock  Killed  beyond  Crossing— Statutory  Signals.— Where  plaintiff's 
horse  was  killed  20  feet  from  a  public  crossing,  a  charge  to  the  jury  as 
to  the  statutory  requirements  to  sound  the  whistle  for  public  crossings 
constituted  reversible  error.  Sims  v.  Southern  Ry.  Co.  (S.  Car.)»  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  76. 

Where  a  cow  was  killed  upon  a  railroad  track  at  a  point  beyond  a 
public  crossing,  and  it  appeared  from  the  testimony  that  the  killing  was 
unavoidable  after  the  danger  became  apparent,  the  only  fact  relied  on 
by  the  plaintiff  as  evidence  of  negligence  being  a  failure  to  observe  the 
statutory  rule  in  approaching  the  crossing,  a  verdict  for  the  plaintiff 
was  contrary  to  the  evidence.  Railroad  Co.  v.  Gravitt,  20  S.  E.  Rep. 
550,93  Ga.  370,376;  Southern  Ry.  Co.  v.  New  (Ga.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  19. 

The  provision  in  the  Alabama  statute  requiring  a  whistle  to  be  blown 
or  a  bell  rung  when  approaching  depots,  crossings,  etc.,  is  intended 
for  the  safety  of  persons  at  such  places,  and  has  no  reference  to  btock 
which  may  be  running  at  large  along  the  track  where  there  is  no  such 
crossing.  Nashville,  C.  &  St.  L.  R.  Co.  v,  Hembree,  38  Am.  &  Eng. 
R.  Cas.  300,  85  Ala.  481,  5  So.  Rep.  173. 

STATUTES  HELD  APPLICABLE. 

Persons  Not  Intending  to  Use' Crossing — Liability  Depending  upon 
Existence  of  Peculiar  Facts  and  Circumstances. — If  one  in  the  vicinity 
of,  but  not  intending  to  use,  a  crossing  may  hold  a  railroad  company 
liable  for  injuries  caused  by  failure  to  give  a  statutory  signal,  the  lia- 
bility must  grow  out  of  peculiar  facts  and  circumstances  by  reason  of 
which  the  injured  party  had  a  right,  in  the  exercise  of  ordinary  care, 
to  rely  upon  and  wait  for  the  signals,  and  making  an  omission  to  give 
them  negligence.    Maney  v,  Chicago,  B.  &  Q.  R.  Co.,  49  111.  App.  105. 

Person  near  Crossing. — Vt.  Gen.  St.  ch.  28,  §  55,  relating  to  signals 
at  highway  crossings,  applies  both  to  persons  approaching  or  in  the 
act  of  passing  the  crossing,  as  well  as  to  persons  who  are  lawfully  at 
or  near  a  crossing,  if  so  situated  as  to  be  subject  to  accident  or  inj.ury 
by  passing  trains.    Wakefield  v»  Connecticut  &  P.  1$.  R.  Co.,  37  Vt.  330. 

Accident  beyond  Street  Crossing — Negligence — Question  for  Jury. — 
The  common  law  requires  all  reasonable  efforts  to  be  made  by  persons 
managing  trains  to  avoid  injury;  therefore,  where  an  injury  occurs 
after  an  engine  has  passed  the  street  crossing,  and  where  the  statute 
does  not  require  signals,  the  question  of  whether  a  failure  to  give  them 
wks  such  negligence  as  to  render  the  company  liable  is  for  the  jury. 
Toledo,  P.  &  W.  R.  Co.  v.  Foster,  43  111.  415." 

Accident  Just  beyond  Crossing—May  Be  Considered  by  Jury. — Rail- 
roads are  required  by  law  to  establish  posts  on  each  side  of  public  cross- 
ings, to  blow  the  whistle  and  check  the  speed  of  their  trains  in 
approaching  them,  so  as  to  be  able  to  stop  should  any  one  be  on  the 
crossing.  While  these  provisions  are  intended  to  protect  life  and  prop- 
erty at  such  crossings,  yet  where  an  accident  took  place  just  beyond  a 
crossing,  the  fact  that  these  requirements  were  disregarded  may  be 
considered  by  the  jury  in  determining  the  question  of  negligence  on 
the  part  of  the  employees  of  the  railroad.  Western  &  A.  R.  Co.  v.  Jones, 
8  Am.  &  Kng.  R.  Cas.  267,  65  Ga.  631. 

Injury  to  Child  a  Mile  beyond  Crossing. — The  complaint  alleged 
gross  negligence  and  recklessness  in  running  the  train  at  the  time  of 
the  accident,  and  the  answer  set  up  the  defense  of  contributory  negli- 
gence on  the  part  of  deceased's  parents  in  allowing  her  to  stray  upon 
the  tr^ck.  The  complaint  also  alleged  that  the  highway  crossed  the 
track  about  a  mile  from  the  place  of  the  accident,  and  that  when  the 
statutory   signals  were  given  when  the  train  was  approaching  such 
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crossinfc  the  mother  of  the  child  was  accustomed  to  look  out  upon  the 
track  to  see  if  any  of  her  children  were  in  danger  from  the  train. 
Held^  that  evidence  to  show  that  the  statutory  signals  for  such  crossing 
were  not  given  by  the  train  killing  the  girl,  an  infant  about  sixteen 
months  old,  was  admissible.  Mason  v.  Southern  Ry.  Co.  (S.  Car.),  19 
Am.  &  Eng.  R.  Cas.,  N.  S.,  83. 

Cow  Killed  beyond  Crossing. — The  liability  of  railroads,  under  the 
Act  of  1849,  §  38,  requiring  a  bell  to  be  rung  or  whistle  sounded  for  a 
distance  of  eighty  rods  before  reaching  a  highway  crossing,  is  not  con- 
fined to  damages  for  injuries  at  the  actual  intersection  of  the  two  roads. 
Held^  to  apply  to  a  case  where  a  cow  was  killed  a  few  feet  or  yards  from 
a  crossing  and  opposite  uninclosed  grounds.  Toledo,  W.  &  W.  R.  Co. 
V.   Furgttsson,  42  111.   449. 

Accicfent  at  Private  Crossing. — Plaintiff,  while  lawfully  placing  logs 
on  skidways  on  defendant's  unfenced  right  of  way  along  its  track  for 
transportation  by  defendant,  was  injured  by  one  of  defendant's  logging 
trains  while  attempting  to  cross  the  track  with  a  load  of  logs  at  a  cross- 
ing made  over  the  track  for  that  purpose  by  a  contractor  for  whom 
plaintiff  was  working.  There  was  a  highway  crossing  about  three 
quarters  of  a  mile  from  the  place  of  the  accident.  The  negligence 
averred  was  the  failure  of  defendant  to  ring  the  engine  bell  and  blow 
the  whistle  at  the  private  crossing,  and  also  to  give  the  statutory  sig- 
nals before  reaching  the  highway  crossing.  Held :  1.  The  failure  to 
give  the  signals  at  a  private  crossing  is  not  negligence  as  matter  of 
law  ;  2.  The  failure  to  sound  the  whistle  and  ring  the  bell,  as  required 
by  3  How.  Mich.  St.  §  3375,  before  reaching  a  highway  crossing,  is 
such  a  neglect  of  duty  as  would,  in  the  absence  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  entitle  him  to  recover,  if  such  neglect 
was  the  direct  and  proximate  cause  of  the  in  jurv.  Sanborn  v,  Detroit, 
B.  C.  &  A.  R.  Co.,  50  Am.  &  Eng.  R.  Cas.  114,'91  Mich.  538,  52  N.  W. 
Rep.  153. 

hailure  to  Give  Signals  Which  Could  Have  Been  Heard  at  Private 
Crossing. — While  the  failure  ^of  those  in  charge  of  a  railroad  train  to 
give  signal  of  its  approach  to  a  private  crossing  is  not  generally 
regarded  as  negligence,  yet  where  a  signal  which  it  is  the  duty  of  the 
company  to  give,  and  which  is  usually  given  at  a  public  crossing,  may 
be  heard  at  a  private  crossing  near  by,  those  entitled  to  use  the  private 
crossing  have  the  right  to  rely  upon  the  signal  being  given,  and  the 
failure  to  give  it  is  negligence  as  to  them  as  well  as  to  persons  travel- 
ing on  the  public  highway.  Cab  111  v,  Cincinnati,  N.  O.  &  T.  P.  R.  Co., 
49  Am.  &  Eng.  R.  Cas.  390,  92  Ky.  345,  18  S.  W.  Rep.  2. 

Persons  Walking  on  Track — Non-Compliance  with  Statute  as  Evi- 
dence of  Negligence. — The  statutory  diligence  required  touching  the 
use  of  the  t>ell  or  whistle,  and  touching  checking  of  trains,  on  approach- 
ing the  public  crossings,  is  exacted  primarily  for  the  benefit  of  persons 
crossing  the  track,  and  not  for  those  walking  along  it,  yet  relatively  to 
the  latter,  as  well  as  the  former,  a  failure  to  comply  with  the  statute  is 
evidence  of  negligence  to  be  considered  by  the  jury.  Central  Railroad 
Co.  V,  Raiford,  82  Ga.  400,  37  Am.  &  Eng.  R.  Cas.  481. 

It  would  not  be  appropriate  in  such  a  case  to  instruct  the  jury,  with- 
out proper  explanation  and  qualification,  that  *'the  requirements  of 
blowing  the  whistle,  ringing  the  bell,  and  checking  the  speed  are  not 
for  the  protection  of  persons  using  the  track  as  a  thoroughfare  in  its 
length  and  not  in  crossing  it.''  Georgia  R.  &  B.  Co.  v»  Daniel,  89  Ga. 
463,  15  S.  E.  Rep.  538,  82  Ga.  400. 

Where  a  person  is  injured  while  walking  without  permission  on  the 
track  two  hundred  yards  from  a  crossing,  and  with  his  back  toward  an 
approaching  train,  the  fact  that  the  statutory  signals  were  not  given 
nor  the  speed  of  the  train  reduced,  as  required  by  law,  as  the  train 
neared  the  crossing  may  be  considered  by  the  jury  as  tending  to  show 
negligence.    Georgia  R.  Co.  v,  Williams,  74  Ga,  723. 

Same — Failure  to  Give  Signals — Statute  Making  Company  Liable 
for  All  Damages — Iowa. — Under  the  statute  imposing  a  duty  upon 
a  railroad  company   to  ring  a  bell   at  highway  crossings,  and  mak- 
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ing  the  negflect  of  such  duty  a  misdemeanor  punishable  by  fine,  and 
declaring  that  the  company  shall  "be  liable  for  all  damages  which  shall 
be  sustained  by  any  person  by  reason  of  such  neglect/'  a  person  who 
was  unloading  com  into  a  crib  on  the  railroad  company's  depot  grounds 
near  two  highway  crossings,  can  recover  from  the  company  for 
injuries  received  by  reason  of  his  horses  becoming  frightened  at  an 
engine  which  was  driven  past  without  the  required  signal  being  given, 
although  the  plaintiff  was  not  at  the  time  attempting  to  cross  the  track. 
Lonergren  v,  Illinois  C.  R.  Co.,  56  Am.  &  Eng.  R.  Cas.  323,  87  Iowa  755, 
49  N.  W.  Rep.  852. 

Frightening  IHorses. — A  statute  requiring  the  whistle  to  be  blown 
and  the  bell  to  be  rung  when  approaching  a  highway  crossing  is 
intended  for  the  protection  of  persons  who  do  not  intend,  as  well  as  for 
those  who  intend,  to  use  the  crossing  ;  and  if,  through  a  failure  to  give 
the  signals,  a  traveller  approaches  so  near  the  track  that  his  horse  is 
frightened  by  the  passing  train,  the  company  is  liable.  Strong  v, 
Placerville  R.  Co.,  61  Cal.  326,  8  Am.  &  Eng.  R.  Cas.  273;  Bowen  v, 
Gainesville,  etc.,  R.  Co.,  95  Ga.  688;  Pittsburg,  etc.,  R.  Co.  v.  Dundt, 
78  Ind.  373,  3  Am,  &  Eng.  R.  Cas.  502;  Hart  v,  Chicago,  etc.,  R.  Co., 

56  Iowa  166 ;  Lonergren  v,  Illinois  Cent.  R.  Co.,  87  Iowa  755;  Rupard 
V.  Chesapeake,  etc.,  R.  Co.,  88  Ky.  280 ;  Whitney  v,  Maine  Cent.  R.  Co., 
69  Me.  208;  Prescott  v.  Eastern  R.  Co.,  113  Mass.  370 ;  Norton  v.  East- 
em  R.  Co.,  113  Mass.  366;  Pollock  v.  Eastern  R.  Co.,  124  Mass.  158; 
Green  v.  Eastern  R.  Co.,  52  Minn.  79;  Voak  v.  Northern  Cent.  R.  Co., 
75  N.  Y.  320;  People  v.  New  York  Cent.  R.  Co.,  13  N.  Y.  78,  aff'g  25 
Barb.  (N.  Y.)  199;  Pennsylvania  R.  Co.  v,  Barnett,  59  Pa.  St.  259; 
Philadelphia,  etc.,  R.  Co.  v.  Stinger,  78  Pa.  St.  219 ;  Gulf,  etc.,  R.  Co.  v, 
Breitling  (Tex.),  12  S.  W.  Rep.  1121 ;  Texas,  etc.,  R.  Co.  v.  Chapman, 

57  Tex.  75  ;  Wakefield  v.  Connecticut,  etc.,  R.  Co.,  37  Vt.  330 ;  Ransom 
V,  Chicago,  etc.,  R.  Co.,  62  Wis.  178, 19  Am.  &  Eng.  R.  Cas.  16;  Grand 
Trunk  R.  Co.  v.  Rosenberger,  9  Can.  Sup.  Ct.  311,  19  Am.  &  Eng.  R. 
Cas.  8,  aff'g  8  Ont.  App.  482, 15  Am.  &  Eng.  R.  Cas.  448  ;  Rosenberg  v. 
Grand  Trunk  R.  Co.,  8  Ont.  Rep.  448. 

Same — California. — Where  failure  by  defendant  railroad  to  ring  its 
bell  at  a  crossing  led  the  plaintiff  to  approach  so  close  to  the  track  that 
his  horse  was  frightened  by  an  approaching  locomotive,  it  was  held  that 
the  defendant  was  liable.  Strong  v,  Placerville,  R.  Co.,  61  Cal.  326,  8 
Am.  &  Eng.  R.  Cas.  273. 

Same — Kentucky. — Where  a  railroad  track  crosses  a  public  highway 
on  a  trestle,  it  is  the  duty  of  those  in  charge  of  a.  train  approaching 
the  crossing  to  give  some  timely  warning  of  its  approach  for  the  pro- 
tection of  those  who  may  be  riding  or  driving  on  the  highway,  that  they 
may  secure  themselves  against  injury  by  reason  of  the  frightening  of 
their  horses ;  and  the  question  as  to  whether  or  not  the  failure  to  give 
such  warnings  is  negligence  should  be  left  to  the  jury.  Rupard  v. 
Chesapeake  &  O.  R.  Co.,  88  Ky.  280,  11  S.  W.  Rep.  70. 

A  railroad  train  should  give  notice  of  its  coming  to  a  public  crossing 
if  there  is  reasonable  ground  to  apprehend  that  teams  on  a  turnpike 
near  by  would  be  frightened  by  the  passing  train.  Hudson  v,  Louis- 
ville, etc.,  R.  Co.,  14  Bush  (Ky.)  303. 

Same — Massachusetts. — The  failure  to  give  warning  of  the  approach 
of  a  train  to  a  highway  grade  crossing  will  render  the  company  liable 
for  injury  resulting  from  a  team  becoming  frightened,  although  there 
is  no  actual  collision  with  the  train.  Pollock  v.  Eastern  R.  Co.,  124 
Mass.  158, 17  Am.  Ry.  Rep.  402. 

Same — New  Hampshire. — A  company  was  sued  for  frightening  a 
horse  by  blowing  off  steam  from  an  engine.  The  proofs  showed  that 
the  horse  while  on  the  crossing  was  frightened  by  the  escaping  steam  ; 
that  no  notice  was  given  of  the  approaching  train  by  ringing  a  bell  or 
otherwise ;  that  box  cars  standing  on  the  track,  one  of  which  covered  a 
part  of  the  cros&ing,  obscured  the  view  of  the  approaching  train.  Held, 
sufficient  to  support  a  verdict  against  the  company.  Presby  v.  Grand 
Trunk  R.  Co.,  66  N.  H.  615,  22  Atl.  Rep.  554. 
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Same—New  York— Wisconsin.— The  provisions  of  the  N.  Y.  Rail- 
road Act  of  1854,  ch.  282,  §  7,  requiring  certain  signals  to  be  given  upon 
railroad  trains  approaching  highway  crossings,  was  intended  not  only 
to  protect  persons  lawfully  using  a  highway  from  danger  of  collision  at 
crossings,  but  also  from  danger  arising  from  the  fright  of  horses  by 
passing  trains.  Voak  v»  Northern  C.  R.  Co.,  75  N.  Y.  320;  People  v. 
New  York  C.  R.  Co.,  25  Barb.  (N.  Y.)  199;  Harty  v.  Central  R.  Co.,  42 
N.  Y.  471.  Such  also  was  the  purpose  of  Wis.  Rev.  St.  §  1809.  Ransom 
V,  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  19  Am.  &.  Eng.  R.  Cas.  16,  62  Wis. 
178,  22  N.  W.  Rep.  147,  51  Am.  Rep.  718. 

Same — Canada. — The  respondents,  the  plaintiffs  in  the  court  below, 
were  lawfully  driving  in  their  carriage  along  the  highway,  and  when 
within  about  116  feet  of  the  crossing  of  appellants'  railway  a  train  passed, 
which  frightened  the  horse,  causing  it  to  turn  and  upset  the  vehicle,  by 
which  the  plaintiffs  sustained  serious  injury.  It  was  shown  that  the 
driver  of  the  locomotive  had  omitted  to  give  the  usual  statutory  signal 
by  whistling  or  ringing  a  bell  when  at  a  distance  of  eighty  rods  from 
such  crossing.  In  an  action  brought  against  the  railway  company  a  ver- 
dict was  found  in  favor  of  the  plaintiffs,  which  the  common  pleas 
division  refused  to  set  aside.  On  appeal  this  judgment  was  affirmed, 
and  the  appeal  dismissed  with  costs.  Rosenberger  v.  Grand  Trunk  R. 
Co.,  15  Am.  &  Eng.  R.  Cas.  448,  8  Ont.  App.  482. 

Consol.  St.  of  Canada,  ch.  66,  §  104,  must  be  construed  as  enuring  to 
the  benefit  of  all  persons  who,  using  the  highway  which  is  crossed  by  a 
railway  on  the  level,  receive  damage  to  their  person  or  to  their  property 
from  the  neglect  of  the  railway  company's  servants  in  charge  of  the 
train  to  ring  a  bell  or  sound  a  whistle,  as  they  are  directed  to  do  by 
said  statute,  whether  such  damage  arises  from  actual  collision  or  by  a 
horse  being  brought  over  near  the  crossing  and  taking  fright  at  the 
appearance  or  noise  of  the  train.  Grand  Trunk  R.  Co.  v.  Rosenberger, 
19  Am.  &  Eng.  R.  Cas.  8,  9  Can.  Sup.  Ct.  311,  affirming  8  Ont.  App.  482, 
which  affirms  32  U.  C.  C.  P.  349. 

Hitched  Team  Frightened  and  Injured  on  Track. — Plaintiff  drove  his 
team  of  horses  to  a  mill  outside  of  a  city  or  village  on  a  public  highway 
about  one  hundred  yards  from  a  railroad  crossing ;  it  was  a  cold,  stormy 
day  and  he  was  cold.  He  fastened  the  team  to  the  usual  hitching-post 
at  the  mill,  in  plain  view  of  the  railroad ;  also  fastened  the  lines  and 
locked  the  wagon,  and  went  into  the  mill.  The  team  was  tied  about 
ten  feet  from  the  door  of  the  mill,  so  that  plaintiff  could  see  them  from 
the  window  on  the  east  side  of  the  mill ;  and,  he  could  have  seen  the 
train  eighty  to  one  hundred  yards  before  it  approached  the  crossing. 
He  sat  down  by  the  window  to  watch  ;  the  miller  told  him  that  it  would 
soon  be  train  time  ;  he  sat  there  awhile  and  listened,  then  went  to  the 
door  and  listened  for  the  train,  went  back  and  sat  down  by  the  stove 
near  the  window.  The  first  thing  he  knew  the  team  was  fright- 
ened at  the  approaching  freight  train,  broke  loose,  and  started  in 
the  direction  of  his  home  across  the  railroad  track.  The  train  and  team 
met  at  the  crossing,  the  team  turned  west  up  the  track  towards  the  cattle 
guard,  the  train  caught  them,  killed  one  of  the  team,  crippled  one  badly, 
broke  the  wagon  and  tore  up  the  harness.  Held^  as  plaintiff  was  not 
traveling  on  the  highway  at  or  near  the  railroad  crossing,  and  as  his 
team  was  not  at  large  or  traveling  at  or  near  the  crossing,  the  company 
owed  him  no  duty  under  the  statute  to  sound  a  whistle  for  the  purpose  of 
giving  him  notice,  so  that  he  might  leave  the  mill  and  hold  or  look  after 
his  team  to  keep  them  from  breaking  loose  and  running  away.  St. 
Louis,  etc.,  Ry.  Co.  r.  Payne,  13  Am.  &  Eng.  R.  Cas.  632,  29  Kan.  166. 
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{Supreme  Court  of  Tennessee,  April  79,  igoi,) 

[64  S.  W.  Rep.  3.] 

Appeal — Review. — On  an  assig^nment  of  error  that  there  is  no  evi- 
dence to  support  the  verdict,  the  court  will  take  as  true  the  strong^est 
view  of  the  testimony  in  favor  of  the  appellee. 

Killing  Stock  on  Track. — Sufficiency  of  Evidence.* — In  an  action  for 
killing'  plaintiff*s  cow,  the  engineer  and  fireman  testified  that  it  ap- 
peared on  the  track  so  suddenly  as  to  render  the  collision  unavoidable. 
Plaintiff  testified  that  he  discovered  continuous  footprints,  which  he 
believed  to  have  been  made  by  the  cow  for  some  70  feet  on  the  track, 
and  that  it  could  have  been  seen  for  300  yards.  Held  sufficient  evi- 
dence to  support  a  verdict  for  plaintiff. 

Same — Same. — In  an  action  for  killing  plaintiff's  yearling  calf,  the 
engineer  and  fireman  testified  that  it  ran  on  the  track  so  suddenly 
that  they  had  barely  time  to  shut  off  steam  and  apply  the  air  brakes* 
which  they  did  promptly.  Plaintiff  and  some  of  his  witnesses  testified 
that  on  a  prior  trial  the  engineer  testified  that  it  was  impossible  to  do 
anything  towards  checking  the  train,  and  that  nothing  was  done. 
Plaintiff's  evidence  further  tended  to  show  that  the  yearling,  if  on  the 
track,  might  have  been  seen  for  300  yards.  Held  sufficient  to  support 
a  verdict  for  plaintiff. 

Same — Damages— Harmless  Error. — ^In  an  action  for  killing  two 
of  plaintiff's  cows,  the  fact  that  the  damages  awarded  were  leas  than 
the  joint  value  of  the  animals  is,  as  affecting  defendant,  harmless  error. 

Same  —  Same. — Where,  in  an  action  for  killing  plaintiff's  cow, 
plaintiff  fixed  her  value  at  $35,  but  other  witnesses  testified  that  she 
was  worth  from  $35  to  $40,  the  jury  was  authorized,  in  its  discretion,  to 
adopt  the  higher  valuation. 

Assignments  of  Error — Appeal — Review. — An  assignment  of  error 
that  the  verdict  **is  contrary  to  the  great  preponderance  of  the  evi- 
dence" presents  no  question  for  review. 

Error  to  circuit  court,  Lauderdale  county;  Thomas  J. 
Flippin,  Judfire. 

Action  by  J.  M.  Abernathey  against  the  Illinois  Central 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant brings  error.     Affirmed. 

Kirkpatrick  &  Tanner,  for  plaintiff  in  error. 

Thos.  Steele  and  Blair  Pierson,  for  defendant  in  error. 

CALDWELL,  J.  The  Illinois  Central  Railroad  Company 
prosecutes  this  appeal  in  error  from  a  judgment  in  favor  of  J. 
M.  Abernathey  for  $40,  as  damages  for  the  alleged  wrongful 
killing  of  a  cow  and  yearling. 

In  considering  the  first  assignment  of  error,  which  is  that 
there  is  no  evidence  to  support  the  verdict,  this  court  takes 
as  true  the  strongest  legitimate  view  of  the  testimony  in  favor 
of  Abernathey,  and  discards  all  countervailing  testimony, 
because  the  jury,  whose  exclusive  province  it  was  to  pass  upon 
the  credibility  of  witnesses,  has  by  its  verdict  resolved  all 
conflicts  in  his  favor.  Transit  Co.  v.  Seigrist,  96  Tenn.  iig, 
33  S.  W.  920;  Railroad  Co.  v.  House,  96  Tenn.  5«;2,  31;  S.  W. 
561;  Foundry  &  Machine  Co.    v.    Union  Compress  &  Storage 

*See  generaUy,  1  Rap.  &  Mack's  Dig.  287  et  seq. 
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Co.,  105  Tenn.  187,  s8  S.  W.  270;  Nicrhbert  v.  Hornsby,  100 
Tenn.  82,  42  S.  W.  1060;  Railroad  Co.  v.  Ginley,  100  Tenn. 
472,  415  S.  W.  348. 

In  the  first  place,  Abernathey,  by  his  own  testimony  and 
that  of  other  witnesses,  shows  that  he  was  the  owner  of  the 
live  stock  in  question,  and  that  throngrh  passenger  trains  of 
the  company,  goin^  in  the   same  direction,  ran  uoon  and 
killed  the  cow  and  the  yearling:,  respectively,  on  different  days, 
but  near  the  same  point,  within  the  limits  of  the  station  at 
the  village  of  Curve.     The  compaqy  virtually  concedes  these 
facts  and  defends  the  plaintiff's  action  alone  on  the  alleged 
ground  that  the  animals  appeared  upon  the  track  so  suddenly 
and  so  near  the  rapidly-moving  engines  as  to  render  the  col* 
lisions  with  them  unavoidable.     The  engineer  and  fireman  in 
charee  of  the  locomotive  that  ran  upon  the  cow  testify,  in 
substance,  that  she  was  stricken  at  the  moment  of  her  appear* 
ance  upon  the  track,  and  hence  that  no  statutory  precaution 
was  or  could  have  been  observed.     Upon  this  theory  there 
could  be  no  liability  for  killing  the  cow.     Railroad  Co.   v. 
Thompson,  loi   Tenn.    200,  47   S.   W.  151.     But  Abernathey 
testifies  that  he  at  once  discovered  continuous  footprints, 
which  he,  for  good  reasons  stated,  believes  to  be  those  of  his 
cow,  on  the  track  for  a  distance  of  70  feet  immediately 
preceding  the  place  at  which  the  collision  occurred,  and  that 
she  could  easily  have  been  seen  from  the  pursuing  locomotive 
at  least  300  yards  back  of  the  point  at  which  she  stepped  upon 
the  track.     This  testimony,  rather  than  that  of  the  engineer 
and  fireman,  being  accredited  by  the  verdict  as  it  is,  must 
be  taken  as  true,  and,  being  true,  it  makes  a  case  in  which  the 
statutory  precautions  might  and  should   have  been  observed. 
Their  observance  was  possible  under  Abernathey 's  theory  of 
the  facts,  and,  being  possible,  it  was  required  by  the  positive 
mandate  of  the  statute   (Shannon's  Code,  §  i<;74.  subsec.  4); 
and  nonobservance  rendered  the  company  liable  for  the  value 
of  the  cow  (Id.  1575).     The  testimony  introduced  on  the  other 
branch  of  the  case  likewise   shows  that  the  yearling,  if  then 
on  the  railroad  track,  could  have  been  seen  from  the  locomo- 
tive for  more  than  300  yards  back  of  the  point  at  which  they 
collided,  but  there  is  no  proof  of  the  presence  of  this  animal's 
footprints  along  the  track.     The  engineer  and   fireman  sav 
the  yearling  ran  onto  the  track  very  near  the   front  of  the 
engine,  and  that  they  had  only  time  to  cut  off  the  steam  and 
apply  the  air    brakes,   which  they  did  promptly.     No  one 
states  anything  to  the  contrary  on   his  own  knowledge,  but 
the  plaintiff  and  some  of  his  witnesses  say  that  they  heard 
the  engineer  testify  on  a   former  trial,  and  they   understood 
him  then  to  say  that  the  appearance  of  the  yearling  upon  the 
track  was  such  as  to  render  it  impossible  to  do  anything  towards 
checking  or  stopping  the  train,  and  that  in   fact   nothing  was 
done.     These  two  views  of  the  matter — that  presented  by  the 
defendant  on  the  last  trial  and  that  said  to  have   been   pre-^ 
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sented  by  it  on  the  former  trial — are  in  plain  conflict;  yet 
neither  of  them,  considered  as  a  whole  and  alone,  affords  any 
support  for  the  conclusion  of  liability  on  the  part  of  the 
defendant  for  the  value  of  the  yearling.  That  conclusion  can 
be  supported  only  by  rejecting  a  part  of  each  view,  and  then 
combining  balances  of  both,  so  as  to  get  from  one  the  asser- 
tion that  there  was  time  to  shut  off  steam  and  apply  air  brakes, 
and  from  the  other  the  assertion  that  nothing  in  fact  was  done. 
Though  somewhat  novel,  on  account  of  the  peculiarity  of  the 
conflict,  this  process  of  elimination  and  combination  was 
within  the  legal  province  of  the  jury,  and  the  conclusion  of 
liability  reached  thereby  is  a  legitimate  one  from  thatst<.nd- 
point,  not  subject  to  review  and  avoidance  in  this  court. 

It  is  said,  against  the  amount  of  the  verdict,  that  it  is  less 
than  the  aggregate  value  of  the  two  animals,  and  more  than 
the  separate  value  of  either  of  them,  and  therefore  that  there 
is  no  evidence  to  support  the  verdict  in  its  amount.  The  ver- 
dict is,  in  general  terms,  for  $40,  as  the  plaintiff's  damages  in 
solido,  when  in  fact  he  testified  that  the  cow  was  worth  $35, 
and  the  yearling  $15,  in  all  $50,  and  no  witness  places  a  lower 
valuation  on  either  animal.  It  is  clear,  then,  that  the  verdict 
is  less  $10  than  it  should  have  been  if  the  intention  was  to 
include  the  value  of  both  animals.  Nevertheless,  as  that  error 
or  mistake  was  against  the  plaintiff  only,  it  affords  the  defend- 
ant no  legal  ground  of  complaint.  If,  on  the  other  hand,  the 
jury  intended  to  return  a  verdict  for  the  cow  only,  the  amount 
is  $5  more  than  the  owner's  valuation,  and  from  that  point 
of  view,  nothing  else  appearing,  there  would  be  an  error 
against  the  defendant.  In  reality,  however,  two  other  wit- 
nesses say  the  cow  was  worth  $35  or  $40,  and  on  that  testimony 
the  jury  was  authorized,  in  its  discretion,  to  adopt  the  higher 
figures  as  representing  her  true  value.  This  suggestion 
answers  the  objection  that  the  verdict,  if  intended  to  fix  lia- 
bility for  the  cow  alone,  is  excessive. 

The  record,  though  not  purporting  to  give  the  language  of 
the  verdict,  indicates  that  it  was  the  purpose  of  the  jury  to 
include  in  the  sum  returned  the  valuations  by  it  placed  on  both 
animals ;  but,  however  that  may  have  been,  there  is  nothing 
in  either  view,  as  has  been  seen,  to  **  affect  the  merits  of  the 
judgment"  as  against  the  defendant,  and  consequently  nothing 
to  justify  a  reversal.  Shannon's  Code,  §  6351:  Maddin  v. 
Head,  69  Tenn.  664;  Pearce  v.  Suggs,  8«;  Tenn.  724,  4  S. 
W.  •^26. 

The  fencing  statute  does  not  apply  against  the  company  in 
this  action,  because  the  collisions  in  question  occurred  within 
the  limits  of  the  station  grounds ;  but  the  statutory  precautions 
do  apply,  notwithstanding  the  place  of  the  collisions,  because 
the  animals  were  killed  by  through,  and  not  switching  trains. 
Railroad  Co.  v.  House,  96  Tenn.  552,  31;  S.  W.  561, 

The  assignment  of  error  that  the  verdict  "is  contrary  to  the 
great  preponderance  of  the  evidence, ' '  presents  no  question 
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that  can  be  considered  by  this  court.  Felton  v.  Clarkson, 
103  Tenn.  4f;7,  53  S.  W.  733;  Kirkpatrick  v.  Jenkins,  96  Tenn. 
85,  33  S.  W.  819:  Packet  Co.  v.  Hilson,  Q5  Tenn.  2,  31  S.  W. 
737:  Poole  V.  City  of  Jackson,  93  Tenn.  62,  23  S.  W.  57; 
Railroad  Co.  v.  Kenley,  92  Tenn.  208,  21  S.  W.  326.  Let  the 
judgment  be  affirmed. 

Columbus,  S.  &  H.  R.  Co.  Appeals. 

Carlisle  et  al,  v.  Mercantile  Trust  Co.  et  aL  McCune  v. 
Same  (two  cases).  Stewart  v.  Same.  Little  et  aL  v. 
Same.  Metropolitan  Trust  Co.  v.  Same.  Hallbtt 
V,  Same.  Sinks  v.  Same.  Parrott  et  al.  v.  Same. 
Metropolitan  Trust  Co.  et  al.  v.  Second  Nat.  Bank 
et  al.  Mercantile  Trust  Co  v.  Second  Nat.  Bank 
OP  Sandusky  et  al. 

{Circuit  Court  of  Appeals^  Sixth  Circuity  May  7,  1901.) 

[109  Fed.  Rep.  177.] 

Railroads — Rights  of  Bondholdere — Rescission  of  Reorganization 
Agreement. — Bondholders  of  an  insolvent  railroad  company,  who  unite 
with  other  bondholders  and  stockholders  for  the  protection  of  their  mutual 
interests  in  forming'  a  new  company  to  purchase  the  property  of  the  old  at 
foreclosure  sale,  and,  in  accordance  with  the  reorganization  agreement, 
exchange  their  bonds  for  bonds  of  the  new  company,  secured  by  a  mort- 
g'age  expressly  subject  to  a  first  mortgage  made  to  secure  an  issue  of 
bonds  to  be  used  as  provided  in  the  reorganization  agreement  to  take  up 
certain  trust  certificates  and  floating  indebtedness  of  the  old  company 
which  the  new  company  agrees  to  assume,  have  no  standing  to  ask  the 
rescission  of  the  agreement  and  a  restoration  of  the  lien  of  the  old  bonds, 
which  would  give  them  a  priority  over  certain  of  their  associates,  after 
snch  agreement  has  been  executed  by  the  purchase  of  the  property,  the 
cancellation  of  the  old  mortgages,  and  the  payment  of  a  large  part  of 
the  assumed  indebtedness,  and  after  the  new  company  has  become  in- 
solvent, merely  because  the  bonds  set  apart  for  that  purpose  proved  in- 
sufficient to  pay  all  of  such  indebtedness,  or  could  not  be  utilized  for 
that  purpose,  and  where  there  has  been  no  fraud  or  concealment  to  en- 
title them  to  such  rescission. 

Interest — Coupons  Attached  to  Railroad  Bonds— New  York  Statute. — 
Where  principal  and  interest  of  railroad  bonds  are  payable  in  New  York, 
in  the  absence  of  provision  otherwise  they  are  governed  by  the  statutes 
of  that  state  relating  to  interest,  and  under  such  statutes  interest  is  not 
recoverable  on  coupons  which  remain  in  the  hands  of  the  holder  of  the 
bonds,  from  which  they  have  not  been  detached. 

Railroads — Reorganization  Agreement— Construction  and  Effect.* — 
A  reorganization  agreement  between  the  stockholders  and  bondholders 
of  an  insolvent  railroad  company,  providing  for  the  organization  of  a 
new  company  to  purchase  the  property  of  the  old  at  foreclosure  sale, 
where  the  old  company  was  unable  to  continue  as  a  going  concern,  and 
such  sale  was  inevitable,  is  not  an  agreement  for  the  sale  and  purchase 
of  the  property,  which  created  the  relation  of  vendor  and  purchaser  be- 
tween the  old  company  and  the  new,  and  imposed  on  the  latter  a  lia- 
bility for  the  debts  of  the  former  as  its  successor. 

Same— Assumption  of  Debts  of  Old  Connpany— Lien.— The  stockhold- 
ers and  bondholders  of  an  insolvent  railroad  company  entered  into  an 

•See  generally,  7  Rap.  &  Mack's  Dig.  57  et  seq.\  12  Cent.  Dig.,  col. 
2312  et  seg. 
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af^reement  providing^  for  the  org'anization  of  a  new  company  to  purchase 
the  property  of  the  old  at  foreclosure  sale,  which  was,  in  any  event,  in- 
evitable, because  of  the  inability  of  the  old  company  to  continue  as  a 
going  concern.  The  agfreement  provided  that  the  new  company  should 
execute  a  first  and  second  mortg^ag-e  securing  issue  of  bonds,  the  first 
mortgage  to  be  a  first  lien  on  the  property  purchased,  and  the  proceeds 
of  the  bonds  secured  thereby  to  be  used  in  making  improvements  on 
the  property,  and  in  paying  certain  debts  of  the  old  company,  including* 
its  floating  indebtedness,  which  the  new  company  should  assume.  The 
second  mortgage  bonds  were  to  be  exchanged  for  the  bonds  of  the  old 
company  so  far  as  the  holders  consented  to  make  such  exchange,  those 
not  consenting  to  be.  paid  in  cash  their  proportionate  share  of  the  pro- 
ceeds realized  from  the  sale  of  the  property.  The  agreement  was  car- 
ried out,  except  that  certain  of  the  debts  of  the  old  company,  including* 
a  part  of  its  floating  indebtedness,  were  not  paid.  Held^  that  such 
agreement  of  assumption  did  not  operate  to  give  the  holders  of  such 
floating  indebtedness  an  equitable  lien,  on  the  property  in  the  nature 
of  a  vendor's  lien,  which  they  could  enforce  as  superior  to  the  mort- 
gages, nor  a  special  lien  on  the  flrst  mortgage  bonds  still  held  by  the 
company,  no  particular  bonds  having  been  set  apart  for  their  payment. 

Sanfie — Labor  Claims — Right  of  Assignee  to  Preference. — The  right 
of  preference  attaching-  to  a  labor  claim  against  an  insolvent  railroad 
company  inheres  in  the  claim  itself,  and  not  in  the  claimant,  and 
passes  with  the  claim  to  an  assignee. 

Same— Receivers'  Certificates— Lien. — Receivers*  certificates,  issued 
by  authority  of  an  order  entered  in  a  railroad  foreclosure  suit,  after  the 
entry  of  a  decree  for  sale  of  the  property  plainly  contemplating  such 
sale  free  from  liens,  which  order  provided  that  the  certificates  should 
be  paid  out  of  the  earnings  of  the  receivership  **or  out  of  the  proceeds 
of  the  sale  of  such  property  when  the  same  is  sold,  after  the  payment  of 
the  costs,"  do  not  constitute  a  lien  on  the  property  after  sale,  in  the 
hands  of  the  purchaser,  but  are  a  charge  only  upon  the  proceeds  of  the 
sale,  and  the  holders  must  depend  for  their  ultimate  rank  and  payment 
upon  the  final  decree  made  in  the  cause  wherein  they  were  issued. 

Same— Foreclosure  Sale— Effect  of  Requiring  Special  Security  for 
Purchase  Money. — A  court  in  a  railroad  foreclosure  suit  confirmed  a 
sale  of  the  property  to  a  reorganization  committee  representing  a  new 
company  organized  by  the  stockholders  and  bondholders  of  the  old  com- 
pany, and  directed  a  deed  made  conveying  the  property  in  "fee  simple*' 
to  the  purchasers.  Only  a  small  part  of  the  purchase  money  had  been 
paid,  and  there  was  outstanding  a  large  amount  in  claims  entitled  to 
preference  over  the  mortgages  foreclosed,  including  receivers*  certifi- 
cates issued  by  authority  of  the  court,  and  expressly  made  a  charge  on 
the  proceeds  of  the  sale,  to  the  amount  of  $500,000,  but  the  full  amount 
of  such  preferred  claims  had  not  then  been  determined.  The  decree  of 
confirmation,  however,  did  not  provide  for  retaking  and  reselling  the 
property,  but,  on  the  contrary,  expressly  provided  that  the  purchasers 
or  their  assigns  should  execute  a  "first  mortgage"  on  the  property, 
securing  bonds  not  exceeding  $2,000,000  in  amount,  and  should  deposit 
in  court  $800,000  in  such  bonds,  to  secure  the  payment  of  such  preferred 
claims  as  should  thereafter  be  directed  by  the  court.  The  new  company 
to  which  the  property  was  conveyed  executed  the  mortgage  and  depos- 
ited the  bonds  as  so  required.  Subsequently,  by  direction  of  the  court, 
the  receiver  turned  over  to  the  purchaser  some  $300,000.of  assets  and 
cash  in  his  hands,  without  objection  on  the  part  of  the  holders  of  the 
preferred  claims,  but  the  amount  of  such  preferred  claims  was  never 
adjudicated,  and  the  bonds  deposited  remained  in  court  until  the  new 
company  became  insolvent  and  foreclosure  proceedings  against  it  were 
commenced  in  another  court.  Held,  that  the  terms  of  the  court's  decree, 
acquiesced  in  by  all  parties  in  interest,  were  inconsistent  with  the 
retention  of  any  lien  on  the  property  sold  for  the  unpaid  purchase 
money  in  behalf  of  the  holders  of  the  preferred  claims,  which  could  be 
enforced  by  the  court  in  the  subsequent  foreclosure  suit,  but  that  the 
holders  of  the  receivers*  certificates  were  restricted  to  a  lien  upon  the 
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bonds  deposited  as  special  security,  in  which  they  must  share  pro  rata 
with  other  preferred  creditors  thereby  secured ;  and  that  such  bonds 
ranked  equally,  but  without  preference,  with  the  other  bonds  of  the  same 
series  issued  and  sold  by  the  company. 

Sanfie — Priority  of  Mortgages. — A  railroad  company,  which  had 
g-iven  a  mortgage  covering  all  its  after-acquired  property,  purchased 
certain  land,  paying  the  consideration  therefor  and  causing  the  title  to 
be  conveyed  to  a  naked  trustee.  It  then  built  machine  shops  on  the 
land,  and  afterwards  executed  a  second  mortgage  covering  all  its  prop- 
erty and  interests,  both  legal  and  equitable.  It  subsequently  issued 
notes,  which  it  caused  to  be  secured  by  a  mortgage  on  the  shop  property 
executed  by  the  trustee.  Held^  that  such  mortgage  was  junior  to  both 
of  the  prior  mortgages  given  by  the  company,  the  purchasers  of  the 
notes  being  charged  with  notice  of  the  condition  of  the  title  to  the 
mortgaged  property  by  the  open  and  notorious  possession  of  the  rail- 
road company,  and  the  fact  that  such  notes  were  executed  by  that  com- 
pany. 

Same— Purchase  by  Reorganized  Company — Subrogation  as  against 
Unforeclosed  Junior  Mortgage. — A  reorganization  agreement,  in 
which  stockholders  and  bondholders  of  an  insolvent  railroad  company 
unite  for  their  own  protection  to  form  a  new  company  to  buy  the  prop- 
erty of  the  old  company  at  a  foreclosure  sale,  which  is  inevitable,  not- 
withstanding it  provides  that  the  new  company  shall  assume  and  pay 
all  the  debts  of  the  old,  does  not  constitute  the  new  company  the  pri- 
mary debtor  as  to  such  debts,  so  that,  after  it  has  purchased  the  prop- 
erty, and  paid  the  foreclosed  mortgages  by  exchanging  its  own  mortgage 
lx>nds  for  those  thereby  secured,  it  is  precluded  from  preserving  the  lien 
of  such  mortgages  for  its  protection  and  that  of  its  bondholders  against 
a  junior  mortgagee,  who  was  not  a  party  to  the  suit ;  and  such  junior 
mortgagee,  who  has  refused  to  come  in  under  the  agreement,  although 
given  an  opportunity  to  do  so,  and  to  receive  bonds  equal  in  rank  to 
those  accepted  by  his  senior  lienholders,  has  no  equity  to  invoke  its 
provisions  to  defeat  their  prior  equitable  rights,  and  advance  his 
mortgage  to  a  first  lien. 

Same— Priority  of  Mortgages— Estoppel  by  Recitals.— A  railroad 
company,  which  had  succeeded  by  purchase  at  foreclosure  sale  to  the 
property  of  a  former  company  and  to  the  rights  Of  the  foreclosed  mort-^ 
g^ages,  executed  a  second  mortgage,  which  provided  that  certain  of  the 
bonds  secured  thereby  should  be  reserved  to  be  used  for  the  payment  by 
exchange  or  otherwise  of  a  first  mortgage,  and  also  an  unforeclosed 
mortgage  executed  by  its  predecessor.  It  also  covenanted  that  upon 
the  payment  of  such  two  mortgages  it  should  become  a  first  lien  upon 
"all  and  singular"  of  the  company's  property.  The  unforeclosed  mort- 
gage mentioned  covered  only  a  part  of  such  property,  upon  which  it 
was  superior  in  lien  to  certain  of  the  mortgages  foreclosed,  but  junior 
to  others.  Held^  that  such  provisions  did  not  constitute  an  admission 
or  recognition  that  such  old  mortgage  was  a  superior  lien  upon  the 
property,  which  estopped  the  bondholders  from  claiming  the  right  to  be 
subrogated  to  the  standing  of  such  of  the  foreclosed  mortgages  as  were 
superior  to  it  in  a  general  foreclosure  suit,  but  were  intended  merely  as 
a  covenant  with  the  bondholders  that  on  payment  of  such  mortgage  and 
the  other  named  they  should  have  absolutely  the  first  lieu  upon  all  the 
property. 

Same — Priority  of  Uens. — An  individual  advanced  the  money  to  pay 
for  certain  terminal  property  purchased  for  a  railroad  company,  taking 
the  title  to  himself  as  security.  He  borrowed  the  money  from  a  bank, 
ISfiving  his  note  therefor.  Subsequently,  for  the  sole  purpose  of  reduc- 
ing his  apparent  indebtedness  to  the  bank,  a  construction  company, 
which  was  in  fact  identical  with  the  railroad  company,  executed  its 
note  to  the  bank,  which  he  indorsed,  and  secured  by  a  mortgage  of  the 
property.  Held^  that  such  change  in  the  form  of  the  obligation  did  not 
operate  as  a  payment  to  him,  so  as  to  extinguish  his  right  to  a  first  lien 
on  the  property  for  the  amount  of  his  advances,  as  against  mortgages 
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of  the  railroad  company,   who  were  charged  by  the  condition  of  the 
title  with  notice  of  his  rights. 

Estoppel — Grounds. — An  estoppel  in  pais  does  not  arise  from  the  con- 
duct or  silence  of  one  party  to  a  transaction  where  the  other  party  was 
not  misled,  and  suffered  no  injury  therefrom. 

On  Rehearing. 

Equity — Review  of  Findings  of  Master. — Findings  of  fact  by  a  master 
are  supported  by  a  strong  presumption  of  correctness,  and  will  not  be 
set  aside  or  modified  in  the  absence  of  clear  evidence  of  mistake  or 
error. 

Same — Exceptions  to  Findings — Sufficiency. — Exceptions  to  a  master's 
report  must  point  out  specifically  the  errors  on  which  the  party  relies,  to 
give  the  master  an  opportunity  to  see  wherein  his  report  is  subject  to 
objection,  and  to  apprise  the  opposite  party  of  just  what  he  has  to  meet. 
General  exceptions  to  findings  of  a  master  that  all  the  bonds  secured  by 
a  railroad  mortgage  had  been  duly  issued  and  were  valid  in  the  hands 
of  the  several  holders  are  not  sufficiently  specific  to  raise  any  question 
as  to  the  validity  of  the  bonds  of  any  particular  holder. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

These  several  appeals  are  from  decrees  upon  separate  inter- 
ventions filed  in  a  consolidated  morterage  foreclosure  suit 
against  the  Columbus,  Sandusky  &  Hocking  Railroad  Com- 
pany. ^  Many  questions  arise  upon  this  review,  which  involve 
the  priority  of  the  lien  of  mortgages  under  foreclosure.  To 
a  proper  understanding  of  these  issues,  it  becomes  necessary 
to  here  state  the  origin  and  history  of  the  mortgagor  railroad 
company,  and  of  the  two  mortgages  under  foreclosure.  Both 
were  executed  by  the  Columbus,  Sandusky  &  Hocking  Rail- 
road Company,  a  corporation  of  the  state  of  Ohio.  The 
senior  of  these  bears  date  November  9,  1895,  and  was 
executed  to  secure  an  issue  of  5  per  cent,  coupon  bonds, 
agerregatine:  two  millions  of  dollars,  known  as  and  called  here- 
after ** Prior  Lien  Bonds."  The  trustee  under  this  mortgage 
is  the  appellee  the  Mercantile  Trust  Company,  a  corporation 
of  the  state  of  New  York.  Default  in  payment  of  interest 
having  occurred,  the  said  trust  company  filed  its  foreclosure 
bill  June  2,  1897,  and  secured  the  appointment  of  Samuel  A. 
Felton  as  receiver.  Since  that  time  the  railroad  has  been 
operated  under  the  orders  of  the  circuit  court.  The  other 
mortgage  under  foreclosure  bears  date  November  11,  1895, 
and  was  issued  to  secure  an  issue  of  bonds  aggregating  ten 
millions  of  dollars.  This  mortgage  was  made  to  the 
Metropolitan  Trust  Company  of  the  city  of  New  York. 
Default  having  been  made  in  payment  of  interest,  the  trustee 
filed  its  dependent  foreclosure  bill  in  the  court  below.  The 
receivership  under  the  bill  of  the  Mercantile  Trust  Company 
was  extended  to  the  new  suit,  and  both  suits  were  then  con- 
solidated under  the  name  of  **The  Metropolitan  Trust  Co.  v. 
The  Columbus,  Sandusky  &  Hocking  Railroad  Company  and 
Others." 
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The  property  covered  by  these  mortgag:es  was  originally 
owned  by  two  distinct  railroad  companies,  whose  roads  con- 
nected at  Columbus.  One  of  these  was  known  as  the  Colum- 
bus, Shawnee  &  Hocking  Railway  Company,  and  the  other  as 
the  Sandusky  &  Columbus  Short-Line  Railway  Company.  The 
property  of  the  first-named  constituent  company  was,  while 
owned  by  that  company,  subjected  to  two  mortgages.  Under 
the  senior  of  these,  an  issue  of  $3,728,000  in  first  morterage 
bonds  was  secured.  Under  its  second  mortgage  an  issue  of 
$708,000  in  bonds  was  secured.  The  second  of  the  original 
constituent  companies  subjected  its  railroad  also  to  two  mort- 
gages. Under  its  first  mortgage  an  issue  of  $3,000,000  of  bonds 
was  secured,  and  under  the  second  an  issue  of  $150,000  was 
secured.  In  December,  1893,  these  two  Ohio  railroads  were 
consolidated,  thereby  forming  the  Columbus,  Sandusky  & 
Hocking  Railway  Company,  which  was  the  immediate  pred- 
ecessor' of  the  present  company,  the  Columbus,  Sandusky 
&  Hocking  Railroad  Company.  This  predecessor  consolidated 
company  (hereafter,  for  brevity,  designated  as  the  **  Railway 
Company")  executed  a  mortgage  upon  its  entire  line  to  secure 
an  issue  of  $10,000,000,  of  which  only  $1,141,000.11  in  bonds 
were,  in  fact,  issued.  Thus,  prior  to  the  acquisition  of  the 
railroad  now  owned  by  the  Columbus,  Sandusky  &  Hocking 
Railroad  Company  (hereafter  designated  as  the  '^Railroad 
Company"),  it  had  been  subjected  to  five  distinct  mortgages 
by  predecessor  corporations,  under  each  of  which  the 
Metropolitan  Trust  Company  was  the  trustee.  In  addition 
to  these  mortgages,  the  consolidated  company,  known  as  the 
"Railway  Company,"  had  created  or  assumed  a  large  "car 
trust"  and  general  "floating  debt,"  the  particulars  of  which 
need  not  now  be  g^iven. 

In  June,  1895,  the  Railway  Company  was  hopelessly  in- 
solvent. In  this  state  of  affairs,  a  foreclosure  being  inevitable, 
an  agreement  for  united  action  by  the  bondholders  and  stock- 
holders was  proposed  for  the  protection  of  their  own  interests 
by-the  purchase  of  the  property  at  the  foreclosure  sale  by  a 
new  company  to  be  organi;^ed  by  such  bondholders  and  stock- 
holders as  should  agree  to  the  plan  for  a  reorganization.  As 
this  plan  or  agreement  is  of  supreme  importance  in  the 
determination  of  the  greater  part  of  the  questions  here  to  be 
considered,  it  is  set  out  here  in  full,  as  follows : 

STir"  "Columbus,  Ohio,  June  11,  1895. 

"Whereas,  on  or  about  July  i,  1895,  it  is  proposed  to  incor- 
porate and  organize  the  Columbus,  Sandusky  &  Hocking 
Railroad  Company  with  a  capital  stock  which  shall  be,  at  its 
organization,  or  shall  be  increased  to,  not  exceeding  eleven 
million  six  hundred  thousand  dollars  ($11,600,000),  of  which 
capital  stock  not  to  exceed  four  million  one  hundred  thousand 
dollars  ($4, 100,000)  thereof  shall  be  noncumulative  four  per 
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cent.     (4  per  cent. )  preferred  stock,  and  the  remainder  com- 
mon stock. 

**  Preferred  Stock. 

Authorized  amount $4, 100,000 

For  purchase  present  C. ,  S.  &H.  preferred  stock  4,041,067 

Surplus  preferred  stock  in  treasury $     58,933 

**  Common  Stock. 

Authorized $7,500,000 

For  purchase  present    C,  S.  &  H.  common 
stock 3,347,98*; 

Surplus  common  stock  in  treasury $4,152,015 

The  fixed  interest  chari2:e  of  the  present  com- 
pany is  annually $577, 130 

New  company  fixed  interest  charge  first  two 
years  would  be $302,390 

New  company  fixed  interest  charge  third  and 
fourth  years  would  be $339,40a 

New  company   fixed  interest  charge  fifth  year 
and  thereafter .'....      $400,000 

New  company   interest    charged    on   income 
bonds,  if  earned  annually $60, 560 

''This  plan  leaves  the  bondholders  and  stockholders  of  the 
present  company  in  the  same  relative  position  in  the  new 
company.  The  amount  provided  for  the  improvement  of  road 
and  equipment  will  place  it  in  first-class  condition,  reducing 
the  percentage  of  cost  of  operation  during  the  next  few  years. 
With  the  present  business  prospects,  the  road,  relieved  from 
payment  of  car  trust  notes  and  floating  debt,  can,  for  the 
ensuing  year,  earn  and  pay  the  interest  on  $2,000,000  prior 
lien  bonds  and  on  the  outstanding  general  mortgage  bonds, 
and,  when  good  business  conditions  have  brought  back  the 
coal  tonnage  handled  by  the  old  company  in  1892  (962,000 
tons),  upon  present  rates  it  can  earn  an  additional  amount 
sufficient  to  pay  the  increased  interest  on  its  general  mortgage 
and  income  bonds.  That  there  will  be  a  restoration  to 
prosperous  times  in  the  near  future  is  inevitable.  Whether  it 
will  come  next  year,  or  later,  no  one  can  predict ;  but  it  is 
safe  to  assume  that  it  will  come  within  a  few  years,  and  with 
it  not  only  a  restoration  of  the  old  coal  tonnage  handled,  but. 
with  the  present  improved  facilities,  a  larger  business  than 
the  company  has  ever  handled  in  its  best  years.  With  this 
plan  carried  out,  and  the  company  freed  from  floating  debt 
and  car  trusts,  and  with  a  lower  fixed  charge  ($302,390)  for 
the  next  two  years  than  any  Ohio  coal  road,  the  property  can 
be  safely  carried  to  such  times  as  will  bring  a  fair  return  to 
other  securities. 
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''Exhibit  B. 
**Columbus,  Ohio,  June,  ii,  1895. 

**  Whereas,  on  or  about  July  i,  1895,  it  is  proposed  to 
incorporate  and  organize  the  Columbus,  Sandusky  &  Hockinfs: 
Raih-oad  Company  with  a  capital  stock  which  shall  be  at  its 
organization,  or  shall  be  increased  to.  not  exceeding  eleven 
million  six  hundred  thousand  dollars  ($11,600,000),  of  which 
capital  stock  not  to  exceed  four  million  one  hundred  thousand 
dollars  ($4,100,000)  thereof  shall  be  noncumulative  four  per 
cent.  (4  per  cent. )  preferred  stock,  and  the  remainder  com- 
mon stock:  It  is  also  agreed  that  said  company  shall  prepare 
and  cause  to  be  issued  in  accordance  with  law  two  million 
dollars  ($2,000,000)  of  five  per  cent.  (^  per  cent.)  five  (5)  year 
prior  lien  gold  bonds,  interest  payable  on  October  ist  and 
April  1st  of  each  year.  Also  ten  million  dollars  ($10,000,000) 
of  fifty  (50)  year  general  mortgage  gold  bonds,  which  bonds 
shall  bear  interest  as  follows,  to  wit :  Two  and  one-half  per 
cent.  (2^  per  cent.)  for  the  years  1896 and  1897,  three  per  cent. 
(3  per  cent.)  for  the  years  1898  and  1899,  and  four  per  cent. 
(4  per  cent.)  thereafter  until  paid;  interest  payable  on  July 
1st  and  January  ist  of  each  year.  Also  one  million  five 
hundred  and  fourteen  thousand  dollars  ($1,514,000)  of  four  per 
cent.  (4  per  cent.)  noncumulative  fifty  (50)  year  income  gold 
bonds,  interest  payable  on  August  ist  and  February  ist  of 
each  year.  All  of  said  bonds  to  be  a  lien  in  the  order  stated 
upon  the  propertv  of  said  railroad  company  owned  at  its 
organization,  or  at  any  time  thereafter  acquired.  It  is  further 
agreed  that  said  railroad  company  shall,  in  conformity  with 
the  laws  of  the  state  of  Ohio,  purchase  and  acquire  all  and 
singular  the  property  now  owned  or  hereafter  prior  to  the 
conveyance  be  owned  by  the  Columbus,  Sandusky  &  Hocking 
Railway  Company,  and  shall  pay  thereafter  as  follows,  to 
wit: 

**  First.  It  will  assume  and  pay  the  floating  debt  of  said  the 
Columbus,  Sandusky  &  Hocking  Railway  Company,  what- 
ever the  same  may  be,  at  the  time  of  transfer  of  said  prop- 
ertv ;  assuming  also  the  improvement  of  said  property  and 
equipment,  not  exceeeding  one  hundred  and  eighty  thousand 
dollars  ($180,000),  the  cost  and  expense  of  its  own  organiza- 
tion, the  payment  of  all  car  trusts  of  said  the  Columbus, 
Sandusky  &  Hocking  Railway  Company  which  it  mav  owe  at 
the  time  of  said  transfer;  all  of  which  several  amounts  not  to 
exceed  two  million  dollars  ($2,000,000).  The  same  to  be  paid 
from  the  bonds  or  the  proceeds  from  the  sale  of  the  prior  lien 
bonds  heretofore  mentioned. 

**  Second.  It  will  pay  from  its  general  mortgage  bonds  to 
the  present  holders  of  the  first  mortgage  bonds  of  the 
Sanduksy  &  Columbus  Short-Line  Railway  Company  and  the 
Columbus,  Shawnee  &  Hocking  Railway  Company  and  to 
the  outstanding  equipment  bonds  of  the  Sanduksy  &  Columbus 
Short-Line  Railway  Company  and  of  the  Columbus,  Shawnee 


216  RBORGANIZATION  Vol  XXII 

(NS) 
Columbus,  S.  &  H.  R.  Co.  Appeals 

&  Hockine:  Railway  Company,  the  agfgregate  of  all  such  bonds 
so  outstanding  being  seven  million  four  hundred  and  two 
thousand  dollars  ($7,402,000),  as  follows,  to  wit,  the  full  face 
value  of  said  bonds,  less  coupons  due  on  the  first  day  of 
January,  1896,  in  its  general  mortgage  bonds.  It  will  also 
deposit  with  the  trustee  of  its  general  mortgage  bonds 
sufficient  of  the  same  at  ninety  per  cent.  (90  per  cent.)  of 
their  face  value  to  retire  or  pay  its  two  million  dollars 
($2,000,000)  of  prior  lien  bonds  at  their  maturity. 

**  Third.  It  will  pay  the  holders  of  outstanding  consolidated 
bonds  of  the  Columbus,  Sandusky  &  Hocking  Railway  Com- 
pany and  outstanding  coupons  on  first  mortgage  and  equip- 
ment bonds  of  the  said  the  Columbus,  Shawnee  &  Hocking 
Railway  Company  and  the  Sandusky  &  Columbus  Short-Line 
Railway  Company  to  and  including  January  i,  1896,  and 
interest  on  said  consolidated  bonds  or  other  coupons  to  and 
including  January  i,  i8q6«  an  aggregate  not  exceeding  one 
million  one  hundred  and  twelve  thousand  dollars  ($1, 1 12,000) 
in  said  income  bonds. 

**  Fourth.  It  will  pay  to  the  present  holders  of  the  preferred 
stock  of  the  Columbus,  Sandusky  &  Hocking  Railway  Com- 
pany an  equal  amount  in  its  preferred  stock,  to  the  holders  of 
the  common  stock  one  share  of  its  common  stock  for  one  share 
of  their  common  stock.  Said  company  will  also  assume  the 
payment  of  two  hundred  thousand  dollars  ($200,000)  of  real- 
estate  notes  of  the  Columbus,  Shawnee  &  Hocking  Railway 
Company,  and  also  eighty-nine  thousand  dollars  ($89,000)  of 
the  Columbus,  Shawnee  &  Hocking  Railway  Company  coupon 
notes,  and  will  deposit  with  the  trustee  of  said  bonds  an 
amount  sufficient  at  ninety  percent,  (go  per  cent.)  of  their 
face  value  of  its  general  mortgage  bonds  solely  for  the  pur- 
pose of  exchanging  for  said  real-estate  notes  and  coupon 
notes,  or  selling  the  same  to  pay  said  notes  at  their  maturity. 

**  Fifth.  It  is  also  agreed  that  whenever  the  holders  of  the 
majority  of  either  issue  of  bonds  above  mentioned  of  the 
Sandusky  &  Columbus  Short- Line  Railway  Company  and- of 
the  Columbus,  Shawnee  &  Hocking  Railway  Comi>any  or  the 
Columbus,  Sandusky  &  Hocking  Railway  Company  shall  have 
signed  this  agreement  to  sell  their  bonds  on  the  terms  above 
stated,  or  shall  have  delivered  them  to  either  or  both  George 
W.  Sinks,  trustee,  at  Columbus,  Ohio,  or  to  D.  B.  Hatch, 
trustee,  at  New  York  City,  that  then,  and  in  that  event,  the 
said  trustees  shall  demand  the  Metropolitan  Trust  Companv, 
of  the  city  of  New  York,  trustee,  named  in  the  several 
mortgages  securing  the  bonds  above  named,  to  at  once  pro- 
ceed to  foreclose  either  or  all  of  said  mortgages,  and  cause  the 
property  securing  the  same  to  be  sold,  and  which  property, 
when  so  sold,  shall  be  purchased  by  Messrs.  Sinks  and  Hatch, 
as  said  trustees,  for  the  benefit  of  the  parties  who  have  agreed 
to  make  the  sale  of  their  securities  as  above  set  forth ;  and  said 
trustees,  upon  the  purchase  of  said  property,  shall  imme- 
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diately  convey  the  same  to  the  said  the  Columbus,  Sandusky 
&  Hocking:  Railroad  Company ;  provided,  further,  that  in  the 
event  of  said  bondholders  of  either  of  the  companies  above 
named,  not  having  sold  their  said  securities  as  herein  agreed, 
shall  be  paid  their  pro  rata  share  of  the  net  proceeds  arising 
from  the  sale  of  said  property,  as  may  be  determined  and 
fixed  in  said  judicial  proceedings.  Any  party  hereto  paying 
all  or  any  part  of  such  pro  rata  share  shall  be  entitled  to  par- 
ticipate in  this  agreement  to  the  same  extent  as  if  the  secu- 
rities representing  such  pro  rata  share  had  been  deposited 
under  this  agreement.  In  order  that  all  persons  holding  any 
of  said  securities  may  be  treated  alike,  it  is  further  agreed 
that  any  holder  of  said  securities  may  consent  to  the  sale  or 
exchange  as  heretobefore  set  forth  at  any  time  thirty  (30)  days 
prior  to  the  sale  of  said  property  in  said  judicial  proceedings; 
bat,  in  the  event  any  party  or  parties  shall  fail  to  make  said 
deposit  or  to  sign  this  agreement  for  exchange  prior  to  thirty 
(30)  days  before  such  sale,  such  parties  shall  be  considered  as 
not  desiring  to  participate,  but  shall  be  construed  as  desiring 
to  receive  their  pro  rata  share  in  money  from  such  sale,  what- 
ever the  same  may  be  by  the  court  determined. 

"Sixth.  It  is  further  agreed,  for  the  purpose  of  carrying  out 
this  contract,  that  said  George  W.  Sinks,  of  the  city  of  Colum- 
bus, Ohio,  be,  and  he  is  hereby,  appointed  trustee  for  all  bonds 
and  stocks  sold  or  exchanged  at  Columbus,  Ohio,  and  D.  B. 
Hatch,  of  New  York  City,  for  all  bonds  and  stocks  sold  or 
exchanged  at  New  York  City ;  and  it  is  further  agreed  that 
said  trustees,  or  either  of  them,  shall  not  in  any  wise  be  per- 
sonally liable  for  any  act  done  or  performed  by  them,  or  any 
obligation  incurred  under  this  agreement,  whatever  the  same 
may  be,  except  for  willful  neglect  or  gross  misconduct.  It  is 
further  agreed  that  either  of  said  trustees,  in  the  nam^  of 
either  of  them,  may  issue  certificates  pending  the  carrying  out 
of  this  agreement  and  the  engraving  and  printing  of  said  bonds 
and  stocks  calling  for  the  bonds  and  stocks  authorized  under 
this  agreement  whenever  the  same  may  be  so  engraved  and 
printed  and  ready  for  delivery  by  said  the  Columbus,  Sandusky 
&  Hocking  Railroad  Company.  It  is  further  agreed  that  this 
agreement  shall  be  binding  and  effective  whenever  a  majority 
of  the  first  mortgage  bonds  of  the  Sandusky  &  Columbus 
Short-Line  Railway  Company  and  the  Columbus,  Shawnee  & 
Hocking  Railway  Company  or  the  Columbus,  Sandusky  & 
Hocking  Railway  Compiany  shall  have  signed  this  agreement, 
or  otherwise  agreed  in  writing  for  the  sale  of  their  securities 
as  herein  before  specified. 

"Seventh.  It  is  further  agreed  that  for  the  purpose  of  secur- 
ing the  ownership  and  control  of  the  stock  of  the  Zanesville 
Terminal  Railway  Company  and  the  Columbus  Terminal  and 
Transfer  Railroad  Company  there  is  hereby  appropriated  the 
sum  of  four  hundred  and  two  thousand  dollars  ($402,000)  of  the 
income  bonds  of  said  railroad  company  hereinbefore  men- 
tioned. 
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**Eig:hth.  It  is  further  agreed  that  any  surplus  of  stock 
remaining  after  the  payments  as  herein  specified,  and  any 
bonds  or  their  proceeds  after  the  payments  as  herein  stated, 
shall  be  subject  to  the  order  of  the  board  of  directors. 
**  Ninth.  It  is  further  agreed  that  said  trustees  may,  if  found 
necessary  by  them,  for  the  purpose  of  paying  maturing  and 
past-due  car-trust  notes,  expenses  of  organization  of  new  com- 
pany, and  taxes,  pending  the  carrying  out  of  this  agreement, 
borrow  such  an  amount  as  they  may  find  necessary  for  that 
purpose,  and  to  that  end  may  pledge  the  securities  owned  bv 
the  parties  signing  this  agreement,  or  deposited  for  any  and 
all  such  loans.  It  is  further  agreed  that  any  such  money  so 
borrowed,  and  the  interest  thereon,  shall,  by  said  trustees,  be 
paid  out  of  the  proceeds  of  the  sale  of  prior  lien  bonds  before 
any  other  obligations  are  paid  therefrom.  The  proceeds  of 
the  sale  of  said  prior  lien  bonds  shall  be  deposited  in  the  name 
of  George  W.  Sinks,  trustee,  in  so  far  as  necessary,  for  the 
following  purposes,  to  wit:  The  paying  of  any  moneys 
borrowed  by  said  trustee,  the  car-trust  notes  of  the  Columbus, 
Shawnee  &  Hocking  Railway  Company,  the  car-trust  notes  of 
the  Sandusky  &  Columbus  Short-Line  Railway  Company,  the 
floating  debt  of  the  Columbus,  Sandusky  &  Hocking  Railway 
Company,  the  cost  and  expenses  of  incorporating  the 
Columbus,  Sandusky  &  Hocking  Railroad  Company,  the 
engraving  and  printing  of  its  bonds  and  stocks,  the  legal  ex- 
penses connected  with  the  carrying  out  of  this  agreement. 
Any  amount,  either  in  bonds  or  the  proceeds  arising  irom 
their  sale,  remaining,  shall  be  paid  by  said  George  W.  Sinks, 
trustee,  to  the  said  the  Columbus,  Sandusky  &  Hocking  Rail- 
road Company  on  the  order  of  its  board  of  directors. 

**  Tenth.  Upon  the  terms  and  conditions  above  stated,  we, 
the  undersigned,  each  for  himself,  hercbj'  sells  to  George  W. 
Sinks  and  D.  B.  Hatch,  trustees,  ^  the  amount  of  all  bonds 
and  stocks  held  by  us. 


Name. 


Address. 


»> 


Nearly  all  of  the  bonds  of  the  Railway  Company,  as  well  as 
those  of  its  constituent  companies,  and  nearly  all  of  the  stock 
of  the  Railway  Company,  were  transferred  to  G.  W.  Sinks 
and  D.  B.  Hatch,  who  thereupon  requested  the  Metropolitan 
Trust  Company,  trustee  under  all  of  the  then  existing  mort- 
gages, to  institute  suit  for  their  foreclosure.  That  trust  com- 
pany, in  compliance  with  this  request,  filed  a  bill  for  the 
foreclosure  of  all  five  of  said  mortgages  in  the  court  of  common 
pleas  for  Crawford  county,  state  of  Ohio,  The  only  defend- 
ant to  that  suit  was  the  Railway  Company,  which,  by  answer 
confessed  the  averments  of  the  bill  in  resi>ect  to  its  insolvency 
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and  default  in  interest  upon  each  series  of  bonds,  and  con- 
sented to  the  appointment  of  a  receiver  and  to  a  decree  of 
foreclosure.  A  decree  was  accordingly  entered  appointing:  N. 
Monsarrat,  receiver,  who  at  once  took  possession  and  con- 
tinued the  operation  of  the  railroad.  A  special  master  was 
appointed,  and  directed  to  report  the  indebtedness  under  the 
said  five  mortgages,  and  the  order  in  which  the  indebtedness 
was  secured.  The  master  accordingly  reported :  First.  That 
there  was  due  under  the  first  mortgage  made  by  the  Columbus, 
Shawnee  &  Hocking  Railway  Company  the  sum  of  $3,728,000 
principal  and  $133,224.33  of  interest  on  account  of  outstanding 
bonds  secured  by  that  mortgage,  and  that  it  was  a  first  lien 
on  that  Dart  of  the  railroad  owned  by  the  Railway  Company, 
which  had  been  originally  owned  by  the  mortgagor  in  said 
mortgage.  Second.  That  there  was  due  upon  bonds  outstand- 
ing secured  by  the  second  mortgage  of  the  same  constituent 
company  the  sum  of  $708,000  principal  and  $32,808.60 
interest,  which  constituted  a  second  lien  on  property  de- 
scribed therein.  Third.  That  there  was  due  upon  bonds 
secured  by  the  first  mortgage  made  by  the  other  constit- 
uent company,  the  Sandusky  &  Columbus  Short-Line  Rail- 
way Company,  the  sum  of  $3,000,000  principal,  which 
constituted  a  first  lien  upon  that  division  of  the  Railway 
Company's  property  described  in  said  mortgage,  and 
formerly  the  property  of  said  mortgagor  company.  Fourth. 
That  there  was  due  $150,000  principal  and  $8,056.20  interest 
upon  bonds  secured  by  the  said  Sandusky  &  Columbus  Short- 
Line  Railway  Company,  which  constituted  a  second  lien  upon 
the  property  of  said  railroad  *  described  in  said  mortgage. 
Fifth.  That  there  was  due  $1,141,000 principal  and  $17,737.11 
interest  on  account  of  bonds  secured  by  the  mortgage  made 
by  the  defendant  Railway  Company  upon  the  entire  line  of 
its  railway,  which  constituted  a  third  lien  upon  each  of  its 
constituent  divisions. 

A  decree  of  foreclosure  was  entered  upon  confirmation  of 
this  report,  and  a  sale  of  the  railroad  ordered,  first  by  separate 
divisions,  and  then  as  a  whole.  A  minimum  price  of  $750,000 
was  fixed  upon  each  division,  and  $1,500,000  upon  the  prop- 
erty as  a  whole.  The  decree  of  sale,  as  finally  modified  and 
executed,  directed  that  the  purchaser  should  pay  to  the  special 
master  commissioner  at  the  time  of  the  purchase  $5,000  in 
cash  and  $500,000  in  the  first  lien  bonds  on  the  foreclosed 
divisional  mortgages,  divided  equally  between  those  which 
were  first  liens  on  the  property  of  the  two  constituent  com- 
panies, "or  the  equivalent  of  said  bonds  in  cash  at  their  par 
value."  The  decree  further  directed  that:  "The  purchaser 
of  said  property  shall  pay  such  amounts  in  cash,  or  shall  secure 
the  same  to  be  paid  in  a  manner  satisfactory  to  the  court  at 
such  times  as  the  court  may  order  for  the  payment  of,  and  all 
such  liens  as  hereafter  may  be  found  to  take  precedence  and 
have  priority  over,  the  liens  of  the  several  mortgages  set  forth 
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in  the  petition  herein.     In  the  event  said  property  shall  be 
sold  in  separate  parcels,  then  prior  liens  shall  be  by  the  court 
adjusted  as  may   upon   proper  hearing:  be   deemed   just  and 
equitable  upon  the  property  so  in  separate  parcels  sold.     That, 
after  the  payment  of  such  prior  liens,  the  remaining  amount  of 
the  proceeds  of  said  sale  may  be  paid  to  said  master  either  in 
cash  or  bonds  or  coupons  secured  by  the  several  mort£:ages  as 
in  said  petition  set  forth.     Each  of  such  bonds  or  coupons  as 
may  be  offered  for  payment  as  above  mentioned  shall  be  re- 
ceived in  payment  of  any  amount  equal  to  the  distributive  share 
of  the  proceeds  of  said  sale  which  the  holder  thereof  would  be 
entitled  to  receive  as  may  hereafter  by  the  court  be  determined. 
In  the  event  that  all  of  the  balance  of  the  purchase   money 
after  payment  of  prior  liens  is  not  so  paid  in  bonds  and 
coupons  for  si^ty  (60)  days  after  such  sale,   then,  and  in  that 
event,  such  remaining  amount  of  the  purchase  price  shall  be 
paid  in  cash  to  the  master,  or  secured  to  be  so  paid  to  the 
satisfaction  of  the  court :  and  shall  be  by  said  master,  when 
received,  distributed  pro  rata  to  the  owners  and  holders  of 
said  bonds  and  coupons  as  they  maybe  respectively  entitled.*' 
The  special  commissioner  duly  reported  a  sale  of  the  entire 
railroad,  its  rolling  stock,   equipment,   etc.,  "to  G.  W.  Sinks 
and  D.    B.    Hatch,   purchasing  committee,**   at  $1,500,500, 
who  had   paid  in  $5,000  in   money  and  deposited  $500,000, 
in   first  lien  foreclosed    bonds,   as    required   by  the  decree 
of  sale.     The  sale  was  confirmed  November  4.    1895.     The 
decree  of  confirmation,  among  other  things,  directed :     First. 
That    the   special    commissioner    should,    "by  deed   in   fee 
simple,**  convey  the  said  property  to  the  purchasers,    who 
"are  hereby  subrogated,    for  the  protection  of    their  title, 
to  all  rights  in  said    premises    that  belong  to  holders  of 
such  liens  or  claims  as  may  have  been  or  may  hereafter  be 
adjudged  in  this  action  to  be   entitled  to  payment  out  of  the 
proceeds  of  sale  of  said  mortgaged  premises.'*     Second.  That 
the  receivers  should  immediately  deliver  possession  to  said 
purchasers,  and  that  "upon   entering  this  decree  the  clerk  of 
this  court  shall  cause  to  be   entered  upon  the  margin  of  the 
record  of  the  mortgages  described  in  the  petition  in  each  of 
the  counties  in  which  said  mortgages  are  recorded  a  proper 
entry  of  the  release  of  each  and  all  of  said  mortgages.** 
Third.  In  respect  to  the  payment  by  the  purchasers  of  the  re- 
mainder of  their  bid  the  decree  of  confirmation  included  the 
following  important  provision,  which,  in  its  bearing  upon  the 
lien  asserted  for  receiver's  certificates  issued  by  the  Ohio  court, 
is  of  the  utmost  importance:     "And  it  appearing  to  the  court 
that  the  amount  and  ownership  of  the  claims  against  the  said 
Columbus,  Sandusky  &  Hocking  Railway   Company  entitled 
to  be  paid  out  of  the  proceeds  of  said  sale  prior  to  the  pay- 
ment of  the  mortgage   bonds  described  in  the  first,  second, 
third,  fourth,  and  fifth  causes  of  action  in  the  petition  herein 
have  not  yet  been  reported  upon  bv  the  referee  heretofore 


Am  &  Erng  RBORGANIZATION  221 

RCas 

Columbus,  S.  &  H.  R.  Co.  Appeals 

appointed  herein,  or  determined  by  the  court,  it  is  ordered 
that  all  questions  in  regard  to  the  allowance  and  payment  of 
the  same  be  reserved  for  the  further  order  of  the  court.  And 
it  is  further  ordered  that,  in  order  to  secure  the  payment  of 
the  claims  in  the  preceding  paragraph  mentioned  when  such 
payment  shall  be  directed  by  the  courts  herein,  said  pur- 
chasers or  their  assigns,  within  ten  (lo)  days  from  the  entry  of 
this  decree,  and  simultaneously  with  the  delivery  to  them 
of  the  deed  to  the  mortgaged  premises,  filed  with  the  clerk  of 
this  court  mortgage  bonds,  or,  pending  the  engraving  of  said 
bonds,  bond  scrip  representing  and  exchangeable  for  bonds 
when  they  shall  l\^ve  been  engraved.  Said  bonds  shall  be 
secured  by  a  first  mortgage  on  all  the  property  hereinabove 
described,  and  shall  constitute  not  less  than  two-fifths  (2-I))  of 
the  entire  issue  of  said  first  mortgage  bonds,  and  shall  bear 
interest  at  the  rate  of  five  per  centum  per  annum  from 
November  i,  1895.  The  said  bonds  shall  beheld  by  said  clerk 
as  security  for  the  payment,  out  of  the  proceeds  of  said  sale, 
and  by  the  purchasers  of  said  property,  or  thfeir  assigns,  of 
such  claims  as  may  be  ordered  to  be  paid  bv  this  court  prior 
to  the  payment  of  the  bonds  issued  under  the  mortgages 
described  in  the  petition,  and  especially  and  in  the  first 
instance  for  the  payment  of  the  excess  of  all  costs,  including 
allowances  for  counsel,  and  to  said  receiver  and  expenses  of 
this  suit  over  and  above  the  sum  of  five  thousand  dollars 
($^,000.00)  paid  to  said  special  master  commissioner,  herein- 
after mentioned,  if  there  shall  be  any  such  excess.  And  it  is 
further  ordered  that  after  the  payment  and  satisfaction  of  all 
of  said  prior  liens  and  claims  to  be  evidenced  by  the  produc- 
tion to  the  clerk  of  this  court  of  receipts  from  the  owners  of 
said  claims  or  cash,  as  the  case  may  be,  under  and  in  accord- 
ance with  the  orders  of  this  court,  the  persons  who  shall  have 
deoosited  said  bonds  with  the  clerk  aforesaid,  or  their  assigns, 
may  at  any  time,  upon  payment  in  cash,  or  upon  presenting  to 
the  said  clerk  receipt  as  above  provided,  withdraw  bonds  so 
deposited  at  the  rate  of  ninety  per  centum  (90  per  cent. )  of 
their  face  value;  that  is,  for  every  one  thousand  dollars 
($1,000.00)  so  paid  nine  hundred  dollars  ($900.00)  in  bonds 
may  be  withdrawn.  And  it  is  further  ordered  that  the  balance 
of  said  purchase  money  in  excess  of  the  prior  liens  above  men- 
tioned and  the  costs  herein  shall  be  paid  to  said  clerk,  either 
in  cash,  or  bonds,  or  coupons,  secured  by  the  mortgages 
in  the  petition  described  in  accordance  with  the  priority  of  the 
lien  securing  such  bonds  and  coupons  as  heretofore  deter- 
mined; said  bonds  and  coupons  being,  respectively, 
receivable  in  payment  of  purchase  price  of  said  property  for 
an  amount  equal  to  the  distributive  share  which  the  holders 
of  each  of  said  bonds  and  coupons  shall  be  entitled  to  receive, 
as  said  share  shall  hereafter  be  found  by  the  court ;  provided, 
that  such  payment,  either  in  bonds,  coupons,  or  cash,  shall  be 
so  made  within  sixty  (60)  days  from  the  date  of  this  order." 
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A  deed  in  fee  simple  reciting  the  payment  of  the  full  pur- 
chase money  was  made  to  the  purchasers,  Sinks  and  Hatch, 
and  the  release  and  satisfaction  of  the  foreclosed  morterages 
was  duly  entered  on  the  margin  of  the  county  records,  as 
directed  by  the  .decree.  The  Railroad  Company  having  in 
the  meantime  been  duly  organized,  Messrs.  Sinks  and  Hatch 
conveyed  to  it  the  said  railroad  so  purchased  by  them  as  a 
"purchasing  committee.'*  This  deed,  among  other  things, 
includes  a  paragraph  in  these  words:  * 'Whereas,  said  Geo. 
W.  Sinks  and  Daniel  B.  Hatch,  as  such  purchasing  committee, 
under  an  agreement  dated  June  ii,  1895,  and  for  the  purpose 
of  more  fully  carrying  out  said  agreement,  have  executed,  and 
by  these  presents  do  execute  and  deliver  £0  the  Columbus, 
Sandusky  &  Hocking  Railroad  Company,  the  following  deed 
and  conveyance. '  * 

The  consideration  for  the  deed  is  recited  to  be  bonds  and 
stocks  of  the  Railroad  Company  issued  to  Sinks  and  Hatch, 
as  follows:  $7,402,000  of  its  general  mortgage  4  per  cent, 
bonds,  $1,112,000  of  said  company's  4  per  cent,  income  bonds, 
also  $4,041,067  preferred  and  $3,347,98$  of  the  common  stock 
of  said  company.  The  deed  expressly  recites  that  the  general 
mortgage  and  income  bonds  received  are  "subject  to  a  first 
mortgage  of  two  millions  of  dollars. ' '  The  Railway  Company, 
having  thus  acquired  title,  executed  the  two  mortgages  here- 
tofore described,  and  now  in  course  of  foreclosure.  The  gen- 
eral 4  per  cent,  mortgage  recognizes  the  priority  of  the 
$2,000,000  mortgage,  and  provides  that  the  trustees  shall  hold 
2,223  of  the  said  general  bonds  for  the  purpose  of  exchanging 
same  for  the  prior  lien  bonds,  or  selling  same  and  applying 
proceeds  to  the  payment  of  said  prior  lien  bonds.  That 
number  of  bonds  have  been  accordingly  held,  though  they 
have  never  been  applied  to  the  purpose  intended.  Messrs. 
Sinks  and  Hatch  did  deposit  with  the  clerk  of  the  Crawford 
county  court  of  common  pleas  scrip  representing  and  ex- 
changeable for  the  prior  lien  bonds  described  in  the  decree 
confirming  the  sale  to  the  extent  of  $800,000,  as  required  by 
that  decree.  July  24,  1895,  the  said  Ohio  common  pleas 
court,  upon  application  of  Monsarrat,  receiver,  authorized  the 
issuance  of  receiver's  certificates  not  to  exceed  $250,000,  and 
October  7,  1895,  authorized  the  further  issuance  of  such  cer- 
tificates to  the  extent  of  $250,000.  The  entire  issue,  aggregat- 
ing $qoo,ooo,  are  yet  outstanding,  and  a  lien  for  their  security  in 
preference  to  the  mortgages  is  asserted  by  two  of  the  inter- 
ventions now  under  review. 

The  first  order  allowing  these  certificates  is  in  these  words: 
"This  day  this  cause  coming  on  to  be  heard,  at  chambers 
before  Hon.  Allen  Smalley,  judge,  on  the  application  of 
the  receiver  of  the  defendant  the  Columbus,  Sandusky  & 
Hocking  Railway  Company,  for  authority  authorizing  the  re- 
ceiver herein  to  borrow  money  and  issue  certificates  therefor  as 
such  receiver  in  an  amount  not  exceeding  the  sum  of  $250,000, 
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payable  in  gold  coin  of  the  United  States  of  America,  not  later 
than  Julv  i,  1896,  for  the  purpose  of  paying  whatever  amount 
may  be  due  prior  to  the  appointment  of  a  receiver  to  the 
emplovees  of  said  defendant  while  engaged  in  the  services  of 
said  company,  for  taxes  due  by  said  company  in  the  several 
counties  along  the  line  of  said  railway,  for  traffic  balances,  for 
supplies  and  materials  psed  in  and  about  the  maintenance  and 
operation  of  said  railway,  for  car-trust  obligations  of  July  and 
August,  1895,  for  rentals  of  leased  lines  and  terminal  proper- 
ties. The  undersigned,  having  carefully  examined  said  appli- 
cation, and  heard  the  testimony  offered  in  support  thereof, 
and  being  fully  advised  in  the  premises,  and  having  found 
that  it  is  necessary  to  borrow  said  money,  doth  order  that  said 
receiver  be,  and  he  is  hereby,  authorized  to  borrow  money 
for  the  purposes  aforesaid,  in  such  amount  or  amounts,  and 
for  such  time  or  times,  as  he  may  find  necessary,  and  shall 
issue  his  certificates  therefor;  which  certificates,  when  issued 
for  money  so  borrowed,  or  for  payments  of  oblieations 
aforesaid,  shall  bear  interest  at  the  rate  of  six  per  centum  (6 
percent.)  per  annum,  payable  semiannually,  and  which  cer- 
tificates for  money  so  borrowed  shall  mature  not  later  than  or 
before  July  I,  1896,  and  shall  be  payable  out  of  the  earnings 
of  said  defendant  while  in  thehands  of  the  receiver  first  after 
the  payment  of  costs  in  this  case  and  its  operating  expenses, 
or  out  of  the  proceeds  of  the  sale  of  said  property,  when  the 
same  is  sold,  first  after  the  payment  of  the  costs  herein.  It  is 
further  ordered  that  when  said  certificates  are  issued  for  money 
so  borrowed,  or  in  payment  of  any  obligations  above  named, 
that  the  same  shall  be  a  first  and  prior  lien  upon  all  and 
singular  the  property  of  said  defendant  the  Columbus, 
Sanduskv  &  Hocking  Railway  Company  now  by  it  owned  or 
hereafter  by  it  acquired;  provided,  however,  that  the  gross 
amount  of  money  so  to  be  borrowed  by  said  receiver  and  cer- 
tificates issued  therefor  shall  not  exceed  the  sum  of  $250,000, 
and  provided  that  said  certificates  shall  not  be  issued  and  sold 
at  less  than  their  face  value.*' 

The  second  is,  in  substance,  identical  with  that  set  out 
above.  No  other  or  further  sums  have  ever  been  paid  into  the 
said  common  pleas  court  by  the  purchasers  of  said  railroad. 
From  time  to  time,  upon  their  application,  the  time  for  the 
payment  of  the  purchase  price  in  the  mode  prescribed  has 
been  extended,  the  last  extension  expiring  July  i,  1897.  Feb- 
ruary 3,  1896,  the  receiver.  Monsarrat,  was  directed  to  pay  to 
the  Railroad  Company  $159,617.11,  arising  from  sale  of 
receiver's  certificates.  This  order  was  in  these  words :  *  *  Th  is 
day  this  cause  coming  on  to  be  heard  by  the  court,  on  the 
request  of  the  receiver  herein  for  an  order  as  to  the  payment  of 
certain  (moneys)  remaining  in  his  hands  from  the  proceeds 
of  the  sale  of  receiver's  certificates  heretofore,  on  the  7th  day 
of  October,  1895,  authorized  by  the  court  to  be  issued,  and 
the  court,  having  examined  the  application  of  all  the  proceed- 
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mortgages  by  proper  entry  upon  the  recorded  mortgages  in 
each  county  in  Ohio  where  they  had  been  recorded.  The 
decree  of  confirmation  further  provided  that  the  purchasers  of 
said  property  should  deposit  with  the  clerk  of  said  court 
$800,000  in  bonds,  or  scrip  for  bonds,  secured  by  a  first 
mortgage  upon  the  whole  of  said  property ;  the  whole  amount 
of  bonds  to  be  secured  by  such  mortgage  not  to  exceed 
$2,000,000.  The  purpose  and  effect  of  this  deposit  will  be 
considered  in  a  subsequent  part  of  this  opinion.  The  said 
Sinks  and  Hatch,  purchasers  as  aforesaid,  thereupon  conveyed, 
by  fee-simple  deed,  the  whole  of  said  property  to  the  Rail- 
road Company,  which  had  theretofore  been  organized,  as 
provided  by  the  reorganization  agreement.  The  recited  con- 
sideration for  this  last-mentioned  deed  was  the  general 
mortgage  bonds,  except  such  as  were  to  be  retained  by  the 
trustee  to  redeem  prior  lien  bonds  and  certain  real-estate  notes 
and  the  income  bonds  and  stock  of  said  Railroad  Company. 
The  said  Railroad  Company,  in  accordance  with  the  pro- 
vision to  that  effect  in  said  reorganization  agreement,  there- 
upon recorded  two  mortgages, — the  first  dated  November  9, 
1895,  which  secured  an  issue  of  $2,000,000  in  **prior  lien 
bonds'* ;  the  second  was  dated  November  11,  1895,  and  secured 
an  issue  of  $10,000,000  of  bonds  called  ^^general  mortgage 
bonds,*'  which  latter  mortgage  recited  the  execution  and 
priority  of  the  mortgage  securing  the  *  *  prior  lien  bonds. ' '  The 
holders  of  the  bonds  of  the  Railway  Company  accepted  from 
Sinks  and  Hatch  these  general  mortgage  bonds  in  exchange  for 
the  old  bonds,  and  this  completed  the  reorganization  con- 
tract, except  in  so  far  as  the  prior  lien  bonds  were  to  be  used 
for  the  purpose  of  clearing  away  the  car  trust  and  floating 
debts  of  the  old  company,  which  were  to  be  assumed  by  the 
new  corporation. 

Messrs.  John  G.  Carlisle,  Charles  B.  Henchman,  and  Joseph 
F.  Randolph,  as  holders  of  more  than  one-third  of  the  gen- 
eral mortgage  bonds  so  accepted  in  exchange  for  the  fore- 
closed bonds  of  the  old  predecessor  companies,  in  behalf  of 
themselves  and  all  other  holders  of  general  mortgage  bonds 
intervened  in  the  court  below  for  the  purpose  of  asserting  the 
lien  and  priority  of  the  foreclosed  bonds  of  the  old  mortgagor 
companies  over  all  the  liabilities,  secured  and  unsecured,  of 
the  Railroad  Company,  including,  of  course,  the  lien  of  the 
two  mortgages  made  by  said  company  here  in  course  of  fore- 
closure, and  executed  in  pursuance  of  their  own  agreement 
to  that  effect.  This  relief  is  sought  upon  the  assumption  that 
the  committee,  and  those  they  represent,  were  the  owners  of 
the  old  foreclosed  mortgage  bonds,  and  parties  to  the  reor- 
ganization agreement  under  which  they  received  the  bonds 
which  they  now  hold.  Upon  this  assumption,  dimly  averred, 
if  averred  at  all,  they  pray  to  have  their  reorganization  agree- 
ment rescinded,  and  to  be  reinstated  in  their  liens  and 
priorities  as  they  existed  prior  to  said  agreement.     Appellants 
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say  that,  as  between  the  parties  to  said  agreement,  the  Rail- 
road Company  being  regarded  as  one  of  them,  they  are  entitled 
to  its  comolete  rescission,  and  to  a  reinstatement  of  the  lien 
of  their  bonds  as  the  prior  liens  upon  the  property  of  the  Railr 
road  Company.  But  they  concede  that,  so  far  as  rights  and 
liens  have  been  acquired  under  the  present  foreclosure  pro- 
ceedings through  the  issue  of  receiver's  certificates  by  order 
of  the  circuit  court,  or  by  innocent  third  parties,  in  reliance 
upon  the  apparent  title  of  the  present  Railroad  Company,  that 
an  actual  rescission  has  become  impossible.  In  view  of  this 
situation  they  insist  that,  when  the  court  shall  have  given  full 
effect  to  all  prior  rights  which  have  been  acquired  bona  fide 
under  the  present  situation,  the  court  shall  recognize  the  right 
of  these  bondholders  to  rescission,  and  give  effect  to  that 
right  bv  decreeing  them  priority  in  the  distribution  of  the 
proceeds  of  the  sale  of  the  railroad  property  as  such  priority 
existed  prior  to  the  reorganization  agreement.  Are  the  appel- 
lants entitled  to  rescission,  absolute  or  partial.^  Unless  they 
are,  they  must  stand  upon  their  rights  as  holders  of  the 
mortgage  bonds  of  the  present  Railroad  Company.  This 
claim  of  a  right  of  rescission  is  based  upon  the  assumption  that 
the  sole  consideration  for  their  agreement  to  exchange  their 
old  bonds  for  the  bonds  of  the  new  company,  secured  by  a 
mortgage  subordinate  to  one  securing  an  issue  of  $2,000,000 
of  prior  lien  bonds,  was  that  these  prior  lien  bonds  should  be 
so  applied  as  to  pay  off  and  clear  away  the  car-trust  obliga- 
tions and  the  floating  debts  .of  the  Railway  Company,  therebv 
protecting  the  security  afforded  by  the  general  mortgage  and 
rendering  the  Railroad  Company  a  '' solvent  and  going  con- 
cern, with  a  chance  of  successful  operation  in  the  future. ' ' 
It  is  then  said  that  this  ^'one  purpose,  which  constituted"  the 
sole  consideration  to  the  bondholders  for  consenting  to  the 
scheme  of  reorganization,  was  '* impossible  of  performance," 
because,  it  is  said,  it  was,  and  has  ever  since  been,  impos- 
sible to  pay  with  $2,000,000  of  prior  lien  bonds,  consented  to 
be  set  aside  for  that  purpose,  the  car  trust  and  floating  debt 
of  the  old  company.  If  we  understand  this  proposition,  it 
comes  to  this:  If  the  debts  assumed  by  the  Railroad  Company 
to  be  paid  with  the  prior  lien  bonds  devoted  to  that  purpose 
exceed  the  sum  which  was  or  could  be  realized  from  the  bonds, 
the  consideration  for  the  agreement  fails,  and  the  subscribing 
bondholders  are  relieved  from  all  obligation  to  go  on  with  the 
aereement,  and  are  entitled  to  be  reinstated  in  their  original 
rights  upon  discovering  that  fact,  although  the  contract  has 
been  executed  in  all  its  parts,  including  the  extinguishment 
of  the  car  trust  and  floating  debts,  so  far  as  was  possible. 

It  is  difficult  to  deal  seriously  with  this  contention.  There 
is  neither  a  definite  charge  of  legal  fraud,  nor  evidence  to  show 
that  fraud  was  practiced  upon  appellants  to  induce  them 
tu  ioin  in  the  plan  for  reorganization.  That  the  expectation 
was  that  the  debts  assumed,  called  ''car  trust"  obligations  and 
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"floating  debts."  did  not  exceed  $2,000,000  is  clear  from  a 
statement  to  that  effect  in  the  first  clause  of  the  agreement, 
as  well  as  from  the  statement  which  was  furnished  the 
signers  of  that  contract  by  the  president  of  the  Railway  Com- 
pany. That  it  was  the  intention  and  purpose  that  the  prior 
lien  bonds  should  be  applied  in  payment  of  those  claims  is 
also  plain.  But  that  the  validity  and  force  of  the  contract 
was  in  any  way  conditional,  or  dependent  upon  the  actual 
payment  of  all  that  class  of  claims  with  the  proceeds  of  the 
prior  lien  bonds,  is  not  a  reasonable  inference.  The  agree- 
ment amounts  only  to  this:  that  the  old  property  should  be 
purchased  by  a  new  company,  and  that  new  securities  should 
be  issued  for  specific  purposes.  Even  if  a  participant  in  that 
scheme  might  have  been  justified  in  refusing  to  surrender  his 
bonds  or  take  the  new  securities  until  he  became  satisfied  with 
the  arrangements  for  carrying  out  the  plan,  or  that  it  could  be 
carried  out  in  its  entirety,  yet,  when  he  did  accept  the  new 
bonds,  he  accepted  them  subject  to  the  business  chance  of 
failure,  and  to  the  possibility  that  there  might  be  mistakes  in 
the  plan,  or  that  the  new  company  might  not  carry  it  out  in  all 
its  parts.  But  we  must  remember  that  this  agreement  was 
one  made  between  the  bondholders  of  the  old  company  for 
their  own  protection.  It  was  not  a  sale  by  the  old  company  of 
its  property  to  the  new  company,  the  latter  assuming  to  pay 
the  debts  of  the  vendor  as  part  of  the  price.  The  old  com- 
pany was  insolvent.  A  judicial  sale  was  inevitable.  This 
arrangement,  although  suggested  by  the  officers  and  directors 
of  the  old  company,  was  neither  more  nor  less  than  an  arrange- 
ment by  the  mortgagees  of  a  bankrupt  company  to  associate 
themselves  together  for  their  own  protection.  For  this  pur- 
pose they  became  the  promoters  of  a  new  company,  to  be 
organized  bv  themselves,  and  which  for  them,  in  their  cor- 
porate character,  was  to  acquire  the  mortgaged  property,  not 
from  the  Railway  Company,  but  when  sold  under  due  fore- 
closure proceedings.  It  was  not  a  scheme  for  refunding  the 
debt  of  the  old  company,  and  for  its  corporate  continuance. 
Neither  did  the  plan  depend  upon  the  assent  of  all  the  holders 
of  mortgage  debts.  It  was  to  become  effective  when  assented 
to  by  a  majority.  The  rights  of  those  not  assenting  were  not 
to  be  disturbed.  The  foreclosure  would  be  for  the  benefit  of 
all.  Those  who  assented  would  accept  the  bonds  of  the  new 
company  in  exchange  for  the  bonds  of  the  old  company,  and 
thus  continue  their  investment  in  a  new  form;  while  the 
Railroad  Company  would  receive  the  share  of  all  such  in  the 
proceeds  of  the  foreclosure  sale,  and  apply  it  in  payment  of 
the  purchase  price  which  it  should  be  required  to  pav  as  a 
purchaser.  Those  who  did  not  assent  to  an  extension  and 
continuance  of  their  obligations  in  the  form  provided  by  the 
co-operating  arrangement  would  be  entitled  to  their  pro  rata 
in  the  proceeds  of  the  foreclosure  sale  distributable  among  the 
mortgagees.     The  plan  was  not  strange,  peculiar,  or  unusual. 
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except  in  the  fairness  by  which  the  benefit  of  the  purchase  at 
foreclosure  was  to  be  extended  to  the  stockholders  of  the  old 
company  and  to  every  class  of  creditors,  secured  and 
unsecured.  This  was  done  by  a  provision  under  which  the 
new  company  provisionally  undertook  to  assume  and  pay  such 
debts  in  bonds  reserved  for  that  purpose,  or  in  the  proceeds  of 
bonds,  which  it  agreed  to  apply  in  their  payment.  In  deal- 
ing with  those  who  did  assent,  we  must  also  remember  that 
they  apparently  constituted  the  stockholders  of  the  new  com- 
pany, as  they  did,  seemingly,  the  stockholders  of  the  old  com- 
pany. If  there  has  been  any  mismanagement  or  departure 
from  the  plan  and  agreement,  who  is  at  fault  .^  If  it  was  the 
new  company,  to  whom  the  protection  of  the  new  sub- 
scribers was  intrusted,  who  is  to  hold  it  responsible  for  neg- 
lect, and  upon  whom  is  the  punishment  to  fall?  Surely  not 
upon  those  who  had  no  reason  to  know  that  there  has  been  a 
misconception  of  the  true  condition  of  the  old  company,  or 
that  the  new  company  was  misapplying  the  powers  with  which 
it  had  been  vested  in  respect  to  the  carrying  out  of  the  plan  of 
reorganization.  Neither  are  we  satisfied  that  the  aggregate  of 
the  debts  to  be  paid  by  prior  lien  bonds  greatly,  if  at  all, 
exceeded  the  estimate  placed  upon  them.  The  inability  to 
sell  the  prior  lien  bonds,  and  the  unwillingness  of  creditors  to 
take  them  at  par,  seem  to  have  been  the  prime  cause  for  the 
failure  to  pay  off  the  debts  they  were  intended  to  pay.  That 
some  of  them  were  not  appropriated  for  the  purpose  intended 
constitutes  no  ground  for  rescission,  however  it  mav  affect  the 
bonds  so  diverted.  The  greater  proportion  of  the  diversion 
consisted  in  the  use  of  $118,000  for  the  purpose  of  paying 
interest  upon  the  bonds  held  or  represented  by  appellants. 
Whatever  complaint  may  be  made  of  this  diversion  by  others 
who  may  have  been  affected,  it  certainly  affords  no  ground 
for  relief  to  those  who  benefited  thereby. 

The  questions  thus  dealt  with  arose  upon  the  face  of  the 
intervening  petition,  which  was  dismissed  upon  final  hearing 
for  want  of  equity  and  upon  exceptions  to  the  report  of  the 
master  upon  the  liens  resting  upon  the  property  of  the  Rail- 
road Company.  Though  irregularly  presented,  except  in  so 
far  as  raised  by  the  averments  of  the  intervening  petition,  we 
have  deemed  it  best  to  treat  the  questions  broadly,  as  did  the 
court  below.  Among  the  exceptions  taken  by  these  appel- 
lants to  the  master's  report  was  one  to  the  allowance  of  interest 
upon  coupons  of  prior  lien  bonds  in  the  hands  of  the  holders 
of  the  bonds.  Each  bond  to  which  the  coupons  in  controversv 
were  attached,  and  from  which  they  have  never  been  separated, 
promises  to  pay  the  sum  of  $1,000  to  the  holder,  **with 
interest  thereon  in  like  gold  coin  at  the  rate  of  5  per  centum 
per  annum  from  the  istday  of  November,  1895,**  interest  pay- 
able on  the  first  day  of  April  and  October  of  each  and  every 
year  upon  the  presentation  and  surrender  of  the  annexed 
coupons  as  they  severally  became  due,  and  so  long  as  the  prin- 
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cipal  remains  unpaid.  When  this  action  was  brought  the 
bonds  had  not  matured,  but  the}'  became  due  and  payable 
October  i,  1900,  and  the  principal  of  each  bond  bears  inter- 
est from  that  date.  The  decree  of  the  circuit  court  allowed 
interest  upon  the  undetached  matured  coupons.  This  is 
excepted  to  upon  the  eround  that  the  principal  and  interest  is 
made  payable  in  New  York.  The  doctrine  of  the  New  York 
courts  seems  to  be  that  interest  upon  interest  is  not  allowed 
under  the  law  of  that  state,  but  that  an  exception  exists 
gn^-owing  out  of  the  character  and  purpose  of  interest 
coupons  upon  commercial  obligations  ''when  they  become 
separate  and  independent  instruments/'  In  Williamsburgh 
Sav.  Bank  v.  Town  of  Solon,  136  N.  Y.  465,  32  N.  E.  1058 
(decided  in  18Q3).  it  was  held  that,  until  they  do,  this  exceo- 
tion  from  the  general  rule-  has  no  application.  ''When  they 
do/'  said  the  court,  "the  exception  is  for  the  first  time 
needed,  and  for  the  first  time  applies.  Until  they  do,  the 
promise  is  merely  to  pay  interest,  and  is  governed  by  the 
usual  rule.  They  do  not  become  separate  and  independent 
instruments  until  they  are  utilized  as  such.'* 

In  Bailey  v.  Buchanan  Co.,  115  N.  Y.  297,  22  N.  E.  155, 
6  L.  R.  A.  562,  the  action  was  upon  coupons  attached  to  nego- 
tiable bonds.     The  court,  speaking  of  the  coupons,  said : 

"  Until  negotiated,  or  used  in  some  way,  they  serve  no 
independent  purpose;  and  while  they  remain  in  the  hands  of 
the  holder  they  remain  mere  incidents  of  the  bonds,  and  have 
no  greater  or  other  force  or  effect  than  the  stipulation  for 
the  payment  of  interest  contained  in  the  bonds,  and  while  they 
remain  in  the  ownership  and  possession  of  the  owner  and 
holder  of  the  bonds  it  can  make  no  difference  whether  they 
are  attached  to  or  detached  from  the  bonds,  as  they  are  mere 
evidences  of  the  indebtedness  for  the  interest  stipulated  in  the 
bond." 

In  Citv  of  Aurora  City  v.  West,  7  Wall.  82,  105,  19  L.  Ed. 
42,  ^o,  the  action  was  upon  matured  coupons  detached  from 
negotiable  bonds  issued  by  an  Indiana  corporation,  the  place 
of  payment  not  being  stated,  though,  presumably,  within  the 
state  of  Indiana.  They  seem  also  to  have  been  coupons  in 
the  hands  of  the  owners  of  the  bonds  from  which  they  were 
detached.  Interest  on  the  coupons  was  allowed  without  any 
discussion  of  the  law  of  Indiana.  The  court,  in  respect  to 
such  obligations,  said : 

"Bonds  and  coupons  like  these,  by  universal  usage  and  con- 
sent, have  all  the  qualities  of  commercial  paper.  Coupons 
are  written  contracts  for  the  payment  of  a  definite  sum  of 
money  on  a  given  day,  and,  being  drawn  and  executed  in  a 
form  and  mode  for  the  very  purpose  that  they  may  be  sep- 
arated from  the  bonds,  it  is  held  that  they  are  negotiable,  and 
that  a  suit  may  be  maintained  on  them  without  the  necessity  of 
producing  the  bonds  to  which  they  were  attached.  Interest, 
as  a  general  rule,  is  due  on  a  debt  from  the  time  that  payment 
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is  unjustly  refused;  but  a  demand  is  not  necessary  on  a  bill  or 
note  payable  on  a  given  day.  Being  written  contracts  for 
the  payment  of  money,  and  negotiable  because  payable  to 
bearer,  and  passing  from  band  to  hand,  as  other  negotiable 
instruments,  it  is  quite  apparent  on  general  principles  that 
they  should  draw  interest  after  payment  of  the  principal  is 
unjustly  neglected  or  refused.  Where  there  is  a  contract  to 
pay  money  on  a  day  fixed,  and  the  contract  is  broken,  interest, 
as  a  general  rule,  is  allowed ;  and  that  rule  is  universal  in  re- 
spect to  bills  and  notes  payable  on  time.  Governed  by  that 
rule,  this  court,  in  the  case  of  Gelpcke  v.  City  of  Dubuque, 

1  Wall.  175.  17  L.  Ed.  520,  held  that  the  plaintiff,  in  a  case 
entirely  analogous,  was  entitled  to  recover  interest.'' 

See,  also,  City  of  Cairo  v.  Zane,  149  U.  S.  122,  13  Sup.  Ct. 
803,  37  L.  Ed.  673,  and  Cromwell  v.  Sac  Co.,  96  U.  S.  51,  24 
L.  Ed.  681,  where  interest  on  coupons  was  also  allowed. 

But  in  Mortgage  Co.  v.  Sperry,  138  U.  S.  313,  338,  11  Sup. 
Ct.  321,  329,  34  L,  Ed.  969,  978,  interest  upon  coupons  was 
disallowed,  following  the  law  of  Illinois,  the  obligations  being 
payable  in  that  state,  and  according  to  the  law  of  that  state. 
In  reference  to  the  law  to  be  applied,  the  court  said : 

''Each  contract  of  loan  was  made  and  was  to  be  performed 
in  Illinois,  and  each  bond  provides  that  it  is  to  be  construed 
by  the  laws  of  Illinois.  Interest  upon  interest,  as  represented 
by  the  coupons,  must,  therefore,  be  allowed  .or  disallowed,  as 
may  be  required  by  the  law  of  that  state.  In  Illinois  the 
whole  subject  is  regulated  by  statute,  and  interest  cannot  be 
recovered  unless  the  statute  authorizes  if 

Thi.«  decision  accords  with  the  general  rule  that,  in  the 
absence  of  a  stipulation  to  the  contrary,  the  law  of  the  place 
of  performance  will  control  in  respect  to  the  subject  of  interest. 
Miller  v.  Tiffany,  i  Wall.  298,  17  L.  Ed.  540;  Paley,  Int.  187. 
The  question  of  interest  in  New  York  is  regulated  by  statute. 

2  Rev.  St.  (Birdseye's  2d  EdO  p.  1695.  We  see  no  reason  for 
not  applying  the  doctrine  of  the  case  of  Mortgage  Co.  v. 
Sperry,  cited  above,  and  holding  that  the  law  of  New  York 
applies.  The  decree,  so'  far  as  it  allowed  interest  upon 
coupons  undetached  and  in  the  hands  of  the  holders  of  the 
bonds,  will  be  modified. 

2.  The  Lien  of  the  Floating  Debt  of  the  Railway  Company. 

This  question  arises  upon  the  following  appeals  by  inter- 
veners: No.  859.  Appeal  of  John  P.  McCune.  No.  860. 
Appeal  of  Edward  K.  Stewart.  No.  863.  Appeal  of  William  P. 
Little.  No.  864.  Appeal  of  Charles  Parrott  and  others.  No. 
862.  Appeal  of  J.  P.  McCune,  trustee,  etc.  In  behalf  of 
creditors  holding  claims  of  the  class  described  in  the  reorgani- 
zation agreement  as  ** floating  debts*'  of  the  old  Railway  Com- 
pany, a  general  lien  is  claimed  upon  the  property  of  the  Rail- 
road Company  superior  and  prior  to  the  two  mortgages  made 
by  it.  These  debts  were  never  liens  upon  the  general  property 
of  the  bankrupt  company,  and  they  only  became  liabilities  of 
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the  present  railroad  corporation  by  reason  of  the  provision  in 
the  reorganization  agreement  that  the  corporation  to  be 
organized  should  assume  and  pay  the  floating  and  car-trust 
debts  of  the  old  corporation.  These  creditors  must,  there- 
fore, stand  upon  the  agreement  for  the  assumption  of  their 
debts  found  in  that  contract,  or  they  have  no  standing  for  the 
assertion  of  such  a  lien.  But  the  very  instrument  which  pro- 
vides for  the  assumption  of  their  unsecured  debts  by  the  new 
corporation  also  provides  that  the  property  of  the  old  com- 
pany, when  acquired  by  the  new,  should  be  at  once  placed 
under  two  mortgages, — one  to  secure  an  issue  of  two  millions 
of  prior  lien  bonds,  and  the  other  an  issue  of  general 
mortgage  bonds;  ^* all  of  said  bonds  to  be  a  lien  in  the  order 
stated  upon  the  property  of  said  Railroad  Company. ' '  That 
agreement  also  provided  that  these  floating  debts  should  be 
paid  by  the  new  company  by  or  out  of  these  prior  lien  bonds. 
The  second  series  of  bonds  were  to  be  exchanged  for  the  old 
bonds,  bond  for  bond.  The  theory  upon  which  this  claim  of 
lien  rests  is  that  the  Railroad  Company  assumed  the  payment 
of  these  debts  of  the  old  company  as  a  part  of  the  consideration 
which  it  was  to  pay  for  its  property,  and  that  the  assumption 
of  these  debts  created  a  charge  or  equitable  lien  for  their 
security  upon  the  property  purchased,  which  attached  as  soon 
as  the  Railroad  Company  acquired  title  under  the  deed  of 
Sinks  and  Hatch.  These  appellants  say  this  equitable  lien 
existed  before  the  execution  of  the  mortgages  under  foreclosure, 
which  were  subsequently  made  with  notice  of  this  lien.  In 
support  of  this  position  counsel  cite  and  rely  upon  Clyde  v. 
Simpson,  4  Ohio  St.  445;  Compton  v.  Railway  Co.,  41;  Ohio 
St.  592,  16  N.  E.  no,  18  N.  E.  .^80;  Hatry  v.  Railway  Co., 
I  Ohio  Cir.  Ct.  R.  426;  Railroad  Co.  v.  Branch,  59  Ala.  139; 
and  Hamilton  v.  Gilbert,  2  Heisk.  680.  Clyde  v.  Simpson 
was  an  instance  in  which  lands  devised  were  held  to  be 
charged  with  the  payment  of  legacies  which  the  testator  re- 
quired the  devisee  to  pay.  Compton  v.  Railway  Co.  and 
Railroad  Co.  v.  Branch  were  equitable  liens  resulting  from 
statutory  consolidations  of  railroad  companies,  the  lien 
depending  upon  the  construction  and  effect  of  statutes  pre- 
scribine  the  terms  of  consolidation  and  providing  for  the 
assumption  of  the  debts  of  the  absorbed  corporations.  Hatry 
V.  Railroad  Co.  was  decided  upon  its  special  facts.  The  court 
found  that  the  deed  under  which  an  equitable  lien  was  asserted 
was  made  **in  trust  to  carry  out"  the  provisions  of  a  reorgani- 
zation contract,  which,  among  other  things,  required  the  new 
company  to  pav  the  plaintiff's  debt.  The  assumption  of 
appellants*  debts  was  not  the  result  of  any  railway  consolida- 
tion, nor  were  they  imposed  by  any  charter  or  statute.  Not 
arising  under  any  consolidation  agreement  or  statutory  pro- 
vision imposing  the  debts  of  a  selling  upon  the  buying  corpo- 
ration, the  lien  claimed  must  depend  upon  general  equitable 
principles,  and  arise  out  of  the  mere  assumption  of  these  debts 
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by  the  new  company  as  a  term  under  a  reorganization  agree- 
ment, the  nature  and  character  of  which  we  have  considered 
in  disposing  of  the  appeal  of  John  G.  Carlisle  and  others. 

We  have  already  decided  that  the  reorganization  agreement 
under  which  the  railroad  company  came  into  existence  as  the 
corporate  representative  of  those  who  elected  to  pool  their 
interests  and  unite  in  buying  a  property  at  an  anticipated  sale 
in  which  in  one  character  or  another  they  had  interests,  was 
not  to  be  regarded  as  an  agreement  for  the  sale  and  purchase 
of  a  railroad  wherein  the  purchasing  company  became 
primarily  and  absolutely  liable  for  the  debts  of  the  selling 
company.  If  we  are  right  in  that  conclusion,  the  obligation 
to  these  creditors  must  depend  upon  the  contract  which  the 
promoters  of  the  defendant  railroad  company  imposed  upon 
it;  and  a  lien  for  their  security,  if  they  have  any,  must  arise 
by  fair  implication  out  of  the  reorganization  agreement.  It 
is  not  contended  for  these  appellants  that  the  lien  which  they 
claim  is  strictly  that  which  arises  in  favor  of  a  vendor,  and 
attaches  to  property  sold,  but  a  lien  in  thenatureof  a  vendor's 
lien.  But  upon  the  analogies  of  a  grantor's  equity,  assuming 
that  the  Railroad  Company  is  to  be  regarded  as  a  purchaser 
from  some  vendor  competent  to  impose  a  lien  for  the  security 
of  the  debts  of  a  third  person  which  the  purchaser  is  to 
assume  as  a  part  consideration  for  property  acquired,  it  will 
not  be  contended  that  it  was  not  competent,  fraud  out  of  the 
way,  for  a  vendor  to  require  the  vendee  to  assume  and  pay 
the  vendor's  debts,  as  part  consideration  for  the  property, 
without  charging  those  debts  upon  the  property  sold.  The 
equitable  lien  of  a  vendor  will  never  arise,  either  in  his  favor 
or  that  of  one  to  whom  the  purchase  price  is  to  be  paid,  con- 
trary to  the  intention  of  the  vendor.  Mackreth  v.  Symmons, 
I  White  &  T.  Lead.  Cas.  Eq.  (4th  Ed.)  pt.  i,  470-472,  and 
cases  there  cited :  Fisher  v. .  Shropshire,  147  U.  S.  133,  13Q, 
13  Sup.  Ct.  201,  37  L.  Ed.  109;  Adams,  Eq.  side  pages  128, 
129;  Gilman  v.  Brown,  i  Mason,  191,  Fed.  Cas.  No.  5,411; 
Whiteley  v.  Trust  Co.,  22  C.  C.  A.  67,  72,  73.  76  Fed.  74,  34 
L.  R.  A.  303.  Neither  will  an  equitable  lien  or  charge  arise 
under  any  other  executory  agreement,  will,  grant,  deed,  or 
contract,  unless  an  intention  to  create  such  a  charge  is  infera- 
ble from  the  circumstances.  Pom.  Eq.  Jur.  §§  1235,  1237. 
In  Gilman  v.  Brown,  cited  above.  Justice  Story  said,  touching 
the  principles  upon  which  a  vendor's  equity  rests,  that  **the 
rule  is  manifestly  founded  on  a  supposed  conformity  with  the 
intention  of  the  parties,  upon  which  the  law  raises  an  implied 
contract,  and  therefore  it  is  not  inflexible,  but  ceases  to  act 
when  the  circumstances  of  the  case  do  not  justify  such  a  con- 
clusion." It  is  not,  however,  essential  that  there  shall  be  an 
express  reservation  of  a  lien  or  an  express  charging  of  debts 
upon  the  property  which  is  the  subject  of  the  dealing.  **The 
form  or  particular  nature  of  the  agreement  which  shall  create 
a  lien  is  not  very  material,  for  equity  looks  at  the  final  intent 
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and  purpose,  rather  than  the  form ;  and  if  the  intent  appear  to 
give,  or  to  charge,  or  to  pledge  property,  real  or  personal,  as 
security  for  an  obligation,  the  lien  follows."  Pom.  Eq.  Jur. 
§  12.^7.  The  mere  fact  that  one  railroad  company  acquires 
the  property  and  assumes  the  debts  of  another  has  been  held 
not  to  create  a  lien  for  the  security  of  the  debts  so  assumed. 
Railroad  Co.  v.  Ham,  114  U.  S.  587,  597,  5  Sup.  Ct.  1081. 
29  L.  Ed.  235;  Foggv.  Blair,  133  U.  S.  538,  10  Sup.  Ct.  338, 
33  L.  Ed.  721.  In  Compton  v.  Railway  Co.,  45  Ohio  St.  592, 
621,  624,  16  N.  E.  no,  121,  18  N.  E.  380,  the  Ohio  court 
declined  to  follow  Railroad  Co.  v.  Ham,  saying  that  **in  con- 
struing a  statute  of  our  own  state  [we]  deem  it  our  duty  to 
adopt  that  construction  which,  in  our  judgment,  most 
accurately  expresses  the  intention  of  the  legislature.'*  The 
decision  in  Compton 's  Case  was  put  upon  a  construction  of 
the  Ohio  Statutes  regulating  the  matter  of  consolidation  of 
Ohio  railroad  corporations.  An  intimation  that  the  same 
result  might  be  reached  upon  the  stipulation  in  the  consolida- 
tion agreement  in  respect  to  the  debts  of  the  constituent 
companies  is  contained  in  the  opinion  of  Judge  Minshall.  But 
this  is  no  part  of  the  syllabus  of  the  case,  which,  under  a  rule 
of  the  Ohio  court,  alone  constitutes  the  decision  of  the  court. 
There  is  certainly  nothing  in  the  Ohio  decisions  which  con- 
troverts the  proposition  that  an  eauitable  lien  will  not  arise 
under  an  executory  agreement,  which  would  be  inconsistent 
with  the  plain  intent  and  purpose  of  the  parties. 

Applying  this  principle  to  the  case  in  hand,  we  find  that  the 
reorganization  agreement,  so  far  from  contemplating  a  lien 
in  favor  of  these  creditors  of  the  old  company,  expressly  pro- 
vided for  the  execution  of  a  mortgage,  which  should  be  a  first 
lien,  and  for  the  payment  of  these  debts  with  these  bonds  or 
their  proceeds.  The  at-gument  that  such  a  prior  mortgage 
would  not  be  inconsistent  with  an  antecedent  and  paramount 
lien  in  favor  of  these  creditors,  but  '*a  supplemental  provi- 
sion, not  in  derogation  of  the  antecedent  lien,  but  furnishing  a 
method  by  which  such  antecedent  lien  might  be  extinguished,  ** 
does  violence  to  the  plain  meaning  of  the  words  of  the  reor- 
ganization agreement,  and  is  utterly  repugnant  to  the  whole 
purpose  and  plan  of  reorganization.  It  was  clearly  intended 
that  the  new  company  should  have  the  means  of  borrowing 
money  with  which  to  pay  off  these  debts  and  others,  as  well 
as  to  make  limited  improvements  upon  its  road.  The  lien  now 
insisted  upon  would  have  made  it  quite  improbable  that  the 
company  could  advantageously  pledge  its  property.  In  re 
Brentwood  .Brick  &  Coal  Co.,  4  Ch.  Div.  562,  565. 

We  have  considered  this  question  wholly  apart  from  any 
Question  of  fraud,  for  none  has  been  suggested.  Neither  du 
these  appellants  attack  the  reorganization  agreement  or  the 
foreclosure  sale  in  pursuance  thereof.  Upon  the  contrary 
they  confirm  all  that  was  done  by  their  reliance  upon  the 
agreement  to  assume  their  debts.     We  do  not  understand 
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these  creditors  as  excepting  to  the  decree  in  so  far  as  it  denied 
to  them  a  lien  upon  either  the  first  lien  bonds  or  their  pro- 
ceeds. The  Railroad  Company  did  promise  to  use  these 
bonds  in  part  for  the  payment  of  their  debts.  But  in  part 
they  were  also  to  be  used  in  the  improvement  and  equipment 
of  the  railroad  property.  There  was  no  separation  of  the 
bonds  in  such  a  way  as  that  it  could  be  said,  ''This  bond  is 
devoted  to  this  use,  and  this  to  another^ ' '  These  creditors 
had  nothing,  except  a  promise,  that  these  bonds,  or  their  pro- 
ceeds, would  be  used  in  part  for  the  payment  of  their  debts. 
Such  an  agreement  did  not  operate  as  an  assii?nnient  of  the 
bonds  to  or  in  favor  of  these  creditors.  Christmas  v.  Russell, 
14  Wall.  69,  20  L.  Ed.  762;  Dillon  v.  Barnard,  21  Wall.  430, 
22  L.  Ed.  673;  Christmas'  Adm'r  v.  Griswold,  8  Ohio  St.  559. 
There  was  no  error  in  denying  to  appellants  either  a  general 
Iren  on  the  prooerty  or  a  special  lien  on  the  prior  lien  bonds. 

The  third  assisrnment  of  error  in  No.  862,  being  the  appeal 
of  John  P.  McCune,  trustee,  should  be  sustained  so  far  as  to 
place  McCune,  as  assignee  under  labor  claimants,  upon  the 
footing  of  the  original  parties.  The  preference  attaching  to 
a  labor  claim  is  to  the  claim,  and  not  the  claimant,  and  passes 
with  the  claim  to  an  as.signee.  Trust  Co.  v.  Walker,  107  U. 
S.  qg6,  2  Sup.  Ct.  299.  27  L.  Ed.  490;  Bumham  v.  Bowen, 
III  U.  S.  776,  4  Sup.  Ct.  675,  28  L.  Ed.  5q6;  Railroad  Co.  v. 
Lamont,  16  C.  C.  A.  364,  69  Fed.  23. 

The  decree  is  otherwise  affirmed,  as  well  as  the  decrees  in 
each  of  the  other  causes  considered  in  this  section. 

3.  The  Monsarrat  Receiver's  Certificates. 

A  prior  and  paramount  lien  to  the  mortgages  made  by  the 
Railroad  Company  is  asserted  for  the  receiver's  certificates 
issued  by  the  Ohio  common  pleas  court  in  the  course  of  the 
foreclosure  proceedings  under  which  the  Railroad  Company 
obtained  its  title.  These  certificates  were  issued  and  sold  by 
the  court's  receiver,  N.  Monsarrat,  and  aggregate  $500,000, 
which,  with  interest  since  1897,  is  due  and  unpaid.  The 
Metropolitan  Trust  Company,  complainant  in  the  common 
pleas  court  foreclosure  suit,  became  and  is  the  owner  and 
holder  of  these  certificates  to  the  amount  of  $250,000.  The 
remainder  were  bought  by  the  appellant  F.  G.  Hallett.  The 
lien  asserted  against  the  property  of  the  Railroad  Company 
was  denied  by  Judge  Taft  in  the  circuit  court,  and  from  that 
decree  the  Metropolitan  Trust  Comoany,  in  its  individual 
right,  has  prosecuted  an  appeal,  which  is  docketed  No.  908, 
and  F.  G.  Hallett  has  separately  appealed  in  a  cause  here 
docketed  as  No.  909.  The  history  of  the  proceeding  in  the 
Ohio  common  pleas  court,  including  the  decrees  and  orders 
which  bear  upon  the  questions  here  presented,  has  been  set  out 
or  stated  in  substance  in  the  general  statement  heretofore 
made,  and  will  not  be  repeated,  except  in  so  far  as  essential 
to  clearness. 

The  contention  that  the  lien  of  these  certificates  continued 
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upon  the  property  after  the  sale  for  foreclosure  has  no  solid 
foundation  upon  which  to  rest.  A  decree  for  a  sale  had 
already  been  entered  before  these  certificates  were  authorized, 
which  plainly  contemplated  a  sale  of  the  property  free  from 
liens.  Neither  was  there  anything:  in  the  decree  authorizing: 
the  certificates,  and  declaring  that  thev  should  constitute  a 
prior  lien  on  the  railroad,  which  precluded  a  sale  of  the  prop- 
erty so  charged,  and  a  transfer  of  the  lien  to  the  proceeds  of 
the  sale ;  for  the  decree  provided  that  they  should  be  paid  out 
for  the  earnings  of  the  receivership  next  after  costs  and  opera- 
ting expenses,  **or  out  of  the  proceeds  of  the  sale  of  said  prop- 
erty when  the  same  is  sold  after  the  payment  of  the  costs 
herein.*'  Under  the  circumstances  of  this  case,  there  were 
but  two  ways  in  which  to  provide  for  the  payment  of  these 
receiver's  debts.  One  was  to  sell  the  property  subject  to  their 
payment  by  the  purchaser.  The  other  was  to  sell  the  prop- 
erty out  and  out,  thus  transferring  all  liens  in  favor  of  parties 
or  privies  to  the  proceeds  of  sale.  To  continue  their  lien  as 
a  burden  which  the  purchaser  was  to  assume  in  addition  to 
his  bid.  would  require  a  distinct  provision  to  that  effect. 
This  was  not  done.  The  original  decree  of  sale  was  renewed 
with  some  modifications  in  respect  to  terms  of  sale,  but  the 
sale  ordered  was  an  out  and  out  sale,  a  minimum  price  of 
$i,i;oo.ooo  being  fixed.  To  say  that  the  purchaser  agreed 
to  pay  the  amount  of  his  bid  and  to  assume  also  these  re- 
ceiver's debts  with  no  such  terms  stated  in  the  decree  would 
be  a  most  unjust  and  erroneous  conclusion.  The  pledge  of 
the  court  in  respect  to  the  rank  or  lien  of  its  receiver's  debts 
upon  the  property  within  the  custody  of  the  court  was 
undoubtedly  transferred  to  the  proceeds  of  sale,  and  could 
only  be  fulfilled  by  the  court  in  the  distribution  of  the  proceeds 
of  sale.  This  conclusion  is  overwhelmingly  strengthened  by 
the  terms  and  provisions  of  the  decree  confirming  the  sale 
and  providing  for  the  securing  of  apart  of  the  purchase  money 
b}'  a  deposit  of  the  purchaser's  mortgage  bonds  secured  by  a 
first  mortgage  upon  the  property  against  which  these  cer- 
tificates had  been  originally  issued.  The  retention  of  the 
lien  of  these  certificates  against  the  mortgage  bonds  to  be 
deposited  by  the  purchaser  would  be  absolutely  inconsistent 
with  the  security  contracted  for  by  the  court.  This  will  more 
fully  appear  when  we  come  to  consider  the  question  as  to  the 
existence  of  a  lien  to  secure  the  purchase  money  due  from  the 
purchaser.  The  true  rule  is  that,  where  a  sale  is  not  expressly 
made  subject  to  receiver's  debts,  the  holders  of  such  claims 
must  depend  for  their  ultimate  rank  and  payment  upon  the 
final  decree  made  in  the  cause  wherein  they  were  issued. 
Having  obtained  these  claims  pendente  lite,  they  are  privies, 
and  affected  by  such  subsequent  decrees.  This,  upon  elaborate 
consideration  in  an  opinion  by  Taft,  circuit  judge,  was  the 
conclusion  reached  by  this  court  in  a  case  wherein  it  was  sought 
to  enforce  the  lien  of  such  certificates  against  the  purchaser. 
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Mercantile  Trust  Co.  V.  Kanawha  &  O.  Ry.  Co.,  i6  U.  S. 
App.  37,  7  C.  C.  A.  3,  ^S  Fed.  6.  That  case  was  followed  in 
the  circuit  court  of  appeals  for  the  Fifth  circuit  in  Gordon  v. 
Newman,  23  U.  S.  App.  660,  10  C.  C.  A.  '587,  62  Fed.  686,  where 
the  opinion  was  by  Circuit  Justice  White. 

It  is  next  said  that,  if  the  receiver's  debts  do  not  now  con- 
stitute a  lien   upon  the  property  against  which   they  were 
issued  because  their  lien  was  transferred  to  the  proceeds  of 
sale,  the  circuit  court  should  have  panted  relief  against  the 
purchase  money  arising  from  the  common   pleas  foreclosure 
sale ;  that,  if  the  circuit  court  found  that  the  purchase  money 
agreed  to  be  paid  by  the  purchasers  at  that  sale  had  not,  in 
fact,    been  paid,    it  should,    having  the   purchaser  and   the 
property  before  it,  have  granted  to  appellants  such  relief  as 
the  Ohio  court  might  have  granted  upon  petition  filed  therein 
by  enforcing  the  lien  of  the  purchase  money  against  the  prop- 
erty sold   to  the  extent  that  such   purchase  price  remains 
unpaid  and  is  necessary  to  pay  off  the  debts  which  were 
entitled  to  payment   before  the  mortgage  debts  then  fore- 
closed.    If  the  property  of  the   Railroad  Company,  now  in 
the  possession  of  the  circuit  court,  was  subject  to  any  lien, 
contractual,   statutory,    or   judicial,    when    it  came   into  its 
possession,  which  could  have  been  enforced  against  it  in  the 
common  pleas  court,  it  may  be  conceded  that  the  rights  and 
remedies  of  such  lien  creditors  have  not    been  lost,  but  may 
be  enforced  and  made  effective  by  the  court  now  having 
exclusive  custody  of  the  property,  and  having  the  proper 
parties  before  it.     Krippendorf  v.    Hvde,    1 10  U.    S.    276,  4 
Sup.  Ct.  27,  28  L.  Ed.  14^;  Gumbel  V.  Pitkin,  124  U.  S.  131, 
8  Sup.  Ct.  379,  31  L.  Ed.    374;  Compton  v.  Jesup,    15   C.  C. 
A.  397,  68  Fed.  263.     Upon  this  theory  we  have  considered 
the  lien  claimed   for  the   Monsarrat  certificates  under  the 
decree  of  the  common  pleas  court  authorizing  their  issuance. 
The  theory  now  presented  involves  the  fundamental  ques- 
tion as  to  whether  any  lien   exists  upon   the  property  of  the 
Railroad  Company  for  the  security  of  the  purchase  price 
remaining  unpaid  to  the  Ohio  court,  which  the  court  below 
should  have  enforced  for  the  benefit  of  the   holders  of  these 
receiver*s  certificates.     The  decree  under  which  the  common 
pleas  court  sold  the  property,  now  constituting  the  property 
of  the  Railroad  Company  in  custody  of  the  court  below,  pro- 
vided that  the  minimum  bid  received  should  be  $1,500,000; 
that  the  purchaser  should  pay  to  the  commissioner  $5,000  in 
money,  and  deposit  with  him  $500,000  in  first  lien  divisional 
mortgage  bonds,  or  an  equal  amount  in  cash;  and  that  the 
purchaser  should  pay  such  further  amounts  in  cash,  "or  shall 
secure  the  same  to  be  paid  in  a  manner  satisfactory  to  the 
court,  at  such  times  as  the  court  may  order  for  the  payment 
of  any  and  all  such  liens  as  hereafter  may   be  found  to  take 
precedence  and  have  priority  over  the  liens  of  the   several 
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mortficages  set  forth  in  the  petition  herein/'     It  further  pro- 
vides that: 

*' After  the  payment  of  such  prior  liens,  the  remainint;  amount 
of  the  proceeds  of  sale  may  be  paid  to  said  master,  either  in 
cash  or  bonds  or  coupons,  at  such  distributive  share  as  may 
hereafter,  by  the  court,  be  determined.*' 

It  was  evidentlv  contemplated  that  the  bondholders  would, 
in  their  own  interest,  become  the  purchasers  of  the  property. 
In  that  event  it  would  only  be  necessary  that  cash  enough 
should  be  paid  into  the  registry  of  the  court  to  pay  expenses 
of  foreclosure  and  such  claims  as  should,  in  that  cause,  be 
decreed  to  be  claims  entitled  to  payment  in  preference  to  the 
foreclosed  mortgage  debts.  These  debts  of  the  receiver  were 
of  that  class,  for  the  decree  allowing  the  receiver  to  create  them 
expressly  declared  that  they  should  be  paid  next  after  the  costs 
of  the  proceeding.  Prior  to  the  sale  a  special  master  had  been 
appointed  to  take  proof  and  report  what  debts  existed  to  be 
paid  in  preference  to  the  mortgage  debts.  This  report  has 
not  been  made  when  the  sale  came  on  to  be  confirmed,  and 
no  such  report  has  ever  been  made  to  that  court.  The  prop^ 
erty  was  sold  and  bid  in  by  G.  W.  Sinks  and  D.  B.  Hatch,  as 
trustees  for  the  mortgagees  and  stockholders  of  the  bankrupt 
company,  they  having  united  in  a  plan  for  the  acquisition  of 
the  property  by  a  new  company.  Their  bid  was  $1,500,^00. 
They  paid  $5,000  in  cash  and  "deposited'*  $500,000  in  first  lien 
foreclosed  bonds.  Having  agreed  to  pay  $1,500,500  for  the 
property,  it  was  manifestly  within  the  power  of  the  Ohio 
court,  under  the  decree  of  sale,  to  require,  if  so  much  should 
be  needed  to  pay  off  preferential  debts, — including  certificates 
issued  by  the  receiver, — the  payment  of  the  whole  of  this  sum. 
Pending  the  ascertainment  of  the  preferential  claims  it  was 
competent  for  the  Ohio  court  to  refuse  confirmation  until 
the  amount  to  be  paid  in  cash  had  been  fixed  and  paid  in,  or 
to  have  confirmed  the  sale  subiect  to  a  lien  for  the  unpaid 
purchase  money,  or  to  have  confirmed  the  sale  and  withheld 
a  conveyance  until  the  purchase  money  was  paid,  or  to  have 
made  a  conveyance  reserving  a  lien  or  right  to  retake  and 
•  resell  in  default  of  payment,  when  ordered.  None  of  these 
things  were  done.  The  sale  was  confirmed.  The  commis- 
sioner was  ordered  to  make  a  convevance  in  fee  simple,  and 
**that  the  purchasers  be,  and  they  are  hereby,  subrogated 
for  the  protection  of  their  title  to  all  rights  in  said  premises 
that  belong  to  holders  of  such  liens  or  claims  as  may  have 
been,  or  may  be  hereafter  adjudged  in  this  action  to  be, 
entitled  to  payment  out  of  the  proceeds  of  the  sale  of  said 
mortgaged  premises."  The  decree  of  confirmation,  after 
reciting  that  the  amount  and  ownership  of  claims  entitled  to 
be  paid  out  of  proceeds  of  sale  before  the  mortgagees  had  not 
been  ascertained,  orders  "that  all  questions  in  regard  to  the 
allowance  and  payment  of  the  same  be  reserved  for  the  further 
order  of  the  court.'*     Thus  we  find  that   the  sale  was  con- 
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firmed,  and  the  title  in  ''fee  simple*'  vested  in  the  purchaser, 
without  the  reservation  of  any  lien  or  right  to  retake  and 
resell,  although  practically  the  entire  purchase  money  re* 
mained  unpaid.  If  the  matter  had  stopped  here,  there 
would  be  strong  ground  for  the  insistence  that  an  implied 
equitable  lien  would  exist,  which  the  common  pleas  court 
might  have  enforced  against  the  purchasers  and  all  who 
acquired  title  with  notice  that  the  purchase  money  was  unpaid. 
But  the  decree  did  not  stop  there.  The  court  and  the  coun- 
sel controlling  the  sale  seemed  to  realize  that  some  security 
oueht  to  be  exacted.  The  confirmation  decree  then  pro- 
ceeds as  follows : 

''Ordered  that,  in  order  to  secure  the  payment  of  the  claims 
in  the  preceding  paragraph  mentioned  when  such  payment 
shall  be  directed  by  the  court  herein,  said  purchasers  or  their 
assigns,  within  ten  (lo)  days  from  the  entry  of  this  decree, 
and  simultaneously  with  the  delivery  to  them  of  the  deed  to 
the  mortgaged  premises,  file  with  the  clerk  of  this  court 
mortgage  bonds,  or,  pending  the  engraving  of  said  bonds, 
bond  script,  representing  and  exchangeable  for  bonds  when 
they  shall  have  been  engraved.  Said  bonds  shall  be  secured 
by  a  first  mortgage  on  all  the  property  herein  described,  and 
shall  amount,  in  the  aggregate,  to  $800,000,  and  shall  con- 
stitute not  less  than  two-fifths  (2-5)  of  the  entire  issue  of  said 
first  mortgage  bonds,  and  shall  bear  interest  at  the  rate  of 
5  per  centum  per  annum  from  November  i,  1895.  The  said 
bonds  shall  be  held  by  said  clerk  as  security  for  the  payment 
out  of  the  proceeds  of  said  sale,  and  by  the  purchasers  of  said 
property  or  their  assigns,  of  such  claims  as  may  be  ordered  to 
be  paid  by  this  court  prior  to  the  payment  of  the  bonds  issued 
under  the  mortgages  described  in  the  oetition.  and  especially, 
and  in  the  first  instance,  for  the  payment  of  the  excess  of  all 
costs,  including  allowances  for  counsel  and  to  said  receiver  and 
expenses  of  this  suit  over  and  above  the  sum  of  five  thousand 
dollars  ($s,ooo)  paid  to  said  special  master  commissioner, 
hereinbefore  mentioned,  if  there  shall  be  any  such  excess. 
And  it  is  further  ordered  that,  after  the  payment  and  satisfac- 
tion of  all  of  said  prior  liens  and  claims,  to  be  evidenced  by  the 
production  to  the  clerk  of  this  court  of  receipts  from  the 
owners  of  said  claims,  or  cash,  as  the  case  may  be,  under  and 
in  accordance  with  the  orders  of  this  court,  the  persons  who 
shall  have  deposited  said  bonds  with  the  clerk  aforesaid, 
or  their  assigns,  may  withdraw  the  same  from  his  custody; 
provided,  however,  that  the  depositors  of  said  bonds,  or  their 
assigns,  may  at  any  time,  upon  payment  in  cash,  or  upon  pre- 
senting to  the  said  clerk  receipts  as  above  provided,  with- 
draw bonds  so  deposited  at  the  rate  of  ninety  per  centum  (go 
per  cent.)  of  their  face  value;  that  is,  for  every  one  thousand 
dollars  ($1,000)  so  paid,  nine  hundred  dollars  ($900)  in  bonds 
may  be  withdrawn.  And  it  is  further  ordered  that  the  balance 
of  said  purchase  money  in  excess  of  the  prior  liens  above 


240  RKORGANIZATION  Vol  XXII 

(ns) 
Columbus,  S.  &  H.  R.  Co.  Appeals 

mentioned  and  the  costs  herein  shall  be  paid  to  said  clerk 
either  in  cash  or  bonds  or  coupons,  secured  by  the  mort^ges 
in  the  petition  described,  in  accordance  with  the  priority  of 
the  lien  securing  such  bonds  and  coupons  as  heretofore  deter- 
mined, said  bonds  and  coupons  being,  respectively,  receivable 
in  payment  of  purchase  price  of  said  property  for  an  amount 
equal  to  the  distributive  share  which  the  holders  of  each  of 
said  bonds  and  coupons  shall  be  entitled  to  receive,  as  said  share 
shall  hereafter  be  found  by  the  court:  provided,  that  such 
payment,  either  in  bonds,  coupons,  or  cash,  shall  be  so  made 
within  sixty  (60)  days  from  the  date  of  this  order.'* 

In  pursuance  of  the  authority  conferred  by  this  decree,  a 
mortgage  was  made,  simultaneously  with  the  deliverv  of  the 
master's  deed,  by  the  Railroad  Company,  **the  assign''  of 
Sinks  and  Hatch,  securing  an  issue  of  $2,000,000  of  5  per  cent, 
first  mortgage  gold  bonds.  Scrip,  redeemable  in  bonds  when 
engraved,  to  the  extent  of  $800,000,  was  deposited  with  the 
clerk  of  the  common  pleas  court.  Bonds  to  redeem  this  scrip 
were  placed  in  the  possession  of  Sinks  and  Hatch,  who  now 
hold  same,  never  having  taken  up  the  scrip  in  the  hand  of  the 
common  pleas  clerk.  Upon  these  facts  we  are  unable  to  escape 
the  conviction  that  the  common  pleas  court  intended  to  rely 
upon  these  bonds  and  the  personal  credit  of  the  Railroad  Com- 
pany for  the  security  of  the  receiver's  certificates  and  other 
claims  entitled  to  preference  out  of  the  proceeds  of  sale.  That 
the  court  consented  to  the  execution  of  **a  first  mortgage" 
for  $2,000,000  bv  the  purchaser  is  plain.  That  neither  an 
express  lien  is  reserved,  nor  jurisdiction  to  retake  and  resell 
the  property  for  default  in  payment  of  deferred  purchase 
money,  is  of  no  great  importance,  for  it  may  be  conceded  that, 
unless  relinquished,  an  implied  lien  in  the  nature  of  a  vendor's 
lien  would  arise,  and  that  the  inherent  powers  of  a  court  of 
general  equitable  iurisdiction  would  authorize  it  to  enforce 
such  implied  lien  by  appropriate  proceedings  in  the  cause  in 
which  the  sale  was  made.  That  any  implied  lien  which  might 
arise  ordinarily  to  secure  unpaid  purchase  monev  due  under  a 
judicial  sale  was  intentionally  relinquished  in  this  instance, 
we  entertain  no  doubt.  To  the  fact  that  the  court  ordered  a 
deed,  vesting  the  title  in  fee  simple,  and  that  the  purchaser 
should  go  at  once  into  possession,  and  that  for  the  protection 
of  the  title  thus  acquired  they  should  be  subrogated  to  the 
titles  and  liens  of  the  holders  of  such  liens  before  the  court, 
we  must  add  the  pregnant  circumstances  that  the  court,  for 
the  express  purpose  of  protecting  such  creditors  as  should  be 
found  entitled  to  preference  over  the  mortgagees,  exacted 
from  the  purchaser  a  particular  security  for  the  payment  of 
the  purchase  price  to  the  extent  of  $800,000.  This  security 
the  court  set  apart  for  the  benefit  of  preferential  creditors, 
including  therein,  as  the  circuit  court  held,  the  holders  of 
receiver's  certificates.  This  security  for  the  payment  of  the 
purchase  price  amply  provided  for  the  payment  of  so  much 
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thereof  as  then  seemed  sufficient  to  payoff  receiver's  debts  and 
any  other  preferential  claim  not  discharged  by  the  proper 
application  of  the  receiver's  certificates.  When  we  say  that 
$800,000,  secured  by  a  first  mortgage,  seemed  to  afford  an 
ample  security  for  the  payment  into  court  of  such  part  of  the 
purchase  price  as  should  be  necessary  to  pay  ofi  the  claims 
entitled  to  be  paid  out  of  the  proceeds  of  sale  in  preference  to 
the  mortgage  debts,  we  include  only  preferential  debts  of 
the  character  which  the  receiver  was  authorized  to  pay  out  of 
the  proceeds  of  his  certificates,  and  do  not  include  floating 
debts  not  paramount  in  equity  to  the  mortgage  debts,  nor 
** car-trust'*  obligations,  except  in  so  far  as  the  receiver  was 
authorized  to  pav  those  matured,  or  about  to  mature,  to  save 
forfeiture  of  the  equipment  against  which  only  were  they 
a  lien.  But  for  the  subsequent  mistake  of  turning  over  to 
the  Railroad  Company,  as  assignee  of  the  purchasers,  $300,- 
000  in  receiver's  assets,  including  over  $150,000  in  cash  aris- 
ing from  receiver's  certificates,  upon  the  theory  that  the  pur- 
chaser had  assumed  the  receiver's  debts  and  all  preferential 
liabilities,  the  security  exacted  by  the  court  for  the  payment  of 
purchase  money  would  have  been  ample.  The  receiver  and  the 
complainant  should  have  interposed,  and  applied  these  assets 
to  the  payment  of  preferred  obligations.  But  the  receiver  had 
then  become  the  president  of  the  purchasing  company,  and 
had  a  degree  of  confidence  in  the  sufficiency  of  its  assumption 
of  his  debts,  as  well  as  of  the  debts  otherwise  preferential,  not 
justified  by  the  facts.  The  acquiescence  of  the  Metropolitan 
Trust  Company  in  this  disposition  of  receiver's  assets  is  more 
difficult  to  understand.  What  we  have  said  as  to  the  reason- 
ableness of  the  security^  contracted  for  by  the  court  is  only 
significant  as  aiding  us  In  understanding  the  intent  of  the  court 
in  the  matter  of  retaining  or  relinquishing  its  equitable  lien 
for  the  security  of  the  purchase  money.  Was  the  particular 
security  exacted  from  the  purchasers  consistent  with  the  exist- 
ence of  a  lien  which  was  secret  and  yet  paramount?  Such  a 
course  was  utterlv  repugnant  to  the  retention  of  such  a  lien, 
and  consistent  only  with  an  intention  to  rely  upon  the  bonds  to 
be  deposited  and  the  personal  credit  of  the  Railroad  Com- 
pany. Neither  was  this  mortgage  to  be  limited  to  securing 
only  the  800  bonds  to  be  deposited.  By  the  express  terms  of 
the  decree  the  bonds  might  be  part  of  an  issue  not  exceeding 
2,000.  secured  by  a  first  mortgage.  The  precise  security 
which  the  court  contracted  for  was  given,  and  that  security  is 
inconsistent  with  the  existence  of  any  lien  superior  to  it. 

A  first  mortgage;  upon  these  facts,  implied  a  first  lien,  and 
every  one  looking  to  the  title  and  acquainted  with  the  history 
of  that  title  had  a  right  to  believe  that  no  implied  vendors' 
lien  was  retained,  and  to  accept  bonds  of  any  series  thereafter 
issued  in  full  reliance  upon  the  freedom  of  the  title  from  any 
secret  lien.  The  relinquishment  of  the  implied  lien  of  a  vendor 
has  been  inferred  under  circumstances  less  forcible  than  those 
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here  existinjf.  In  re  Brentwood  Brick  &  Coal  Co.,  4  Ch.  Div. 
(1876)  f>62,  is  much  in  point.  The  owner  of  a  brickyard  and 
plant  conveyed  it  to  a  corporation  formed  for  the  purpose  of 
acquiring  and  operating  it.  The  consideration  for  the  trans- 
fer was  ;if 8,000;  ;^2,ooo  to  be  paid  in  shares  of  the  company, 
and  ;^6,ooo  to  be  paid  as  follows:  <^o  per  cent,  of  all  sums  of 
money  received  by  the  company  or  to  be  received  by  the  com- 
pany on  the  sale  of  shares,  and  the  like  sum  of  50  per  cent, 
upon  all  money  by  wav  of  capital  borrowed  by  the  company 
until  the  payments  so  made  should  amount  to  the  purchase 
price.  The  company  sold  no  shares  and  borrowed  no  money, 
and  proved  abortive.  The  vendor  asserted  a  vendor's  lien, 
which  was  denied  him.     James,  L.  J.,  said: 

^'The  case  of  the  appellant  may  be  a  hard  one,  but  the 
nature  of  the  transaction  excludes  vendor's  lien.  This  is 
not  the  case  of  a  simple  agreement  to  sell  for  ;^6,ooo.  No 
doubt  the  vendor  got  a  higher  price  by  agreeing  to  accept 
payment  in  the  way  he  did,  and  taking  his  chance  of  capital 
being  subscribed  or  capital  being  borrowed  to  an  amount  to 
pay  him.  He  says,  in  fact,  'Half  of  the  first  capital  moneys 
that  come  in  to  the  extent  of  ;f6,ooo  is  to  be  my  purchase 
money.  *  No  day  for  payment  was  named.  He  agreed  to 
receive  his  purchase  money  if  and  when  capital  should  come 
in.  He  got  for  his  property  a  charge  upon  and  a  right  to  the 
capital  of  the  company  to  the  extent  of  ;^6,ooo  when  it  came 
in.  To  my  mind,  it  is  clear  that  he  intended  to  rely  on  that 
fund  for  payment,  and  intended  that  the  company  should  have 
the  means  of  borrowing.  This  is  quite  inconsistent  with  a 
lien  which  would  probably  make  the  company  unable  to  pledge 
their  property.  I  am  therefore  of  opinion  that  the  vice  chan- 
cellor came  to  a  correct  conclusion.  * ' 

Much  has  been  said  by  counsel  about  keeping  the  faith  of 
the  court  in  respect  to  the  priority  of  debts  created  by  its 
authority  upon  the  faith  of  the  property  in  its  custody :  to 
all  of  which  we  fully  assent.  But  the  court  must  also  keep 
eood  faith  with  all  those  who  deal  with  securities  or  propert^*^ 
acquired  in  like  reliance  upon  the  verity  of  the  proceedings  of 
a  court  of  record.  When  rights  in  favor  of  third  parties  have 
arisen,  the  court,  even  in  the  enforcement  of  an  order  requir- 
ing the  payment  of  purchase  money  under  a  judicial  sale, 
should  only  exercise  its  authority  in  the  enforcement  of  such 
order  consistently  with  such  rights.  If  the  receiver,  or  others 
responsible  for  the  management  of  the  original  foreclosure 
cause,  have  sacrificed  the  rights  of  this  class  of  creditors,  which 
might,  bv  a  different  course,  have  been  preserved,  they  must 
look  to  their  remedies  against  those  guilty  of  neglect.  Koontz 
V.  Bank,  16  Wall.  196,  21  L.  Ed.  465;  Stuart  v.  Gay,  127  U. 
S.  513,  8  Sup.  Ct.  1279,  32  L.  Ed.  191. 

All  of  the  cases  which  have  been  cited  by  counsel  to  estab- 
lish the  power  of  a  court  over  property  sold  at  a  judicial  sale 
in  the  hands  of  third  persons  are  cases  where  there  was  a  dis- 
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tinct  reservation  of  a  Hen,  or  a  distinct  reservation  of  a  power 
to  resell  the  property  to  compel  compliance  with  the  direc- 
tion of  further  decrees  in  respect  to  obligations  which  the 
purchaser  was  bound  to  discharge,  or  cases  where  no 
intervening  rights  had  arisen.  The  confirmation  decree, 
which  relinquished  the  vendor's  lien  by  providing  for  a  special 
security  inconsistent  with  the  retention  of  a  vendor's  lien, 
was  entered  upon  the  motion  of  the  Metropolitan  Trust  Com- 
pany, the  sole  complainant  in  the  Ohio  foreclosure  suit.  It 
at  that  very  date  was  also  the  holder  of  $250,000  in  receiver's 
certificates,  for  which  it  now  asserts  a  lien,  either  through  the 
lien  declared  when  they  were  authorized,  or  through  the 
enforcement  of  an  implied  vendor's  lien.  True,  that  com- 
pany occupied  two  characters, — it  was  trustee  for  the  fore- 
closing mortgagees,  and,  in  its  individual  capacity,  was  the 
owner  of  one-half  the  receiver's  certificates.  In  neither  char- 
acter did  it  object  to  what  was  done,  and,  if  others  have 
acquired  rights  in  reliance  upon  the  relinquishment  of  the 
vendor's  lien  as  a  consequence  of  the  confirmation  decree,  it 
is  in  no  situation  to  complain  if  matters  have  turned  out 
badly.  F.  G.  Hallett  is  in  a  somewhat  better  plight.  But 
he  was  one  of  the  foreclosing  mortgagees,  and  represented 
by  his  trustee.  We  attach  but  a  moral  importance  to  this. 
He,  as  the  holder  of  certificates  issued  pendente  lite,  was  privy 
to  the  cause,  and  affected  and  bound  by  the  decree  which 
operated  to  transfer  the  lien  of  his  certificates  to  the  proceeds 
of  sale,  and  to  relinquish  the  vendor's  lien  for  the  special 
security  provided  by  the  deposit  of  the  mortgage  bonds  of  the 
purchasers. 

Another  effect  of  the  confirmation  decree  in  providing  a 
particular  security  for  the  payment  of  claims  prior  in  rank  to 
the  mortgagees  is  that  the  receiver's  certificates  must  stand 
upon  an  equal  footing  with  the  other  preferential  claims  which 
it  was  the  purpose  of  the  Ohio  court  to  protect  and  pav  in 
preference  to  the  mortgagees.  This  setting  aside  of  a  part  of 
the  proceeds  of  sale,  covered  by  a  particular  security  for 
the  benefit  of  all  within  the  equitv  of  the  order,  operated  to 
modify,  to  the  extent  of  this  part  of  the  proceeds  of  the  sale, 
the  original  provision  that  receiver's  certificates  should  be 
paid  out  of  proceeds  of  sale  next  after  costs.  This  is  peculiarly 
equitable,  inasmuch  as  these  holders  of  certificates  interposed 
no  audible  objection  to  the  transfer  of  $300,000  in  receiver's 
assets  to  the  purchaser  upon  its  assumption  of  the  receiver's 
debts,  nor  to  the  relinquishment  of  the  implied  vendor's  lien. 
The  800  bonds  held  by  the  Ohio  court  are  entitled  to  no 
preference  over  the  other  1,200.  The  court  only  required  that 
the  800  bonds  should  be  part  of  a  series  not  exceeding  2,000. 
It  obtained  the  precise  security  contracted  for,  and  the  re- 
mainder of  the  series  are  equally  entitled  to  the  benefit  of  the 
mortgage  securing  all. 


244  RBORGANIZATION  Vol  XXII 

(NS) 
Columbus,  S.  8l  H.  R.  Co.  Appeals 

4.  Real-Estate  Mortg^age  Notes. 

Notes  aggregating  $200,000.  secured  by  a  mortgage  upon  the 
shop  property  of  the  defendant  Raikoad  Company  at  Colum- 
bus, are  represented  in  these  appeals  by  George  W.  Sinks,  the 
trustee  in  the  mortgage,  as  appellant  from  the  decree  which 
denied  the  Sinks  mortgage  priority  over  the  prior  lien  mort- 
gage to  the  Mercantile  Trust  Company;  his  appeal  being 
docketed  No.  861.  The  same  noteholders  are  represented  bv 
Sinks,  trustee,  as  appellee,  in  appeal  docketed  as  870,  being 
an  appeal  by  the  Metropolitan  Trust  Company  from  the 
decree  awarding  the  Sinks  mortgage  priority  over  the  general 
mortgage  to  the  Metropolitan  Trust  Company.  To  the  proper 
understanding  of  the  questions  involved  by  these  two  appeals, 
it  is  necessary  to  state  certain  facts  additional  to  those  here- 
tofore stated.  The  Sinks  mortgage  securing  these  notes  rests 
upon  26.03  acres,  situated  in  Columbus,  upon  which  are  the 
main  shops  of  the  defendant  Railroad  Company.  This  prop- 
erty was  bought  in  February  and  March,  1890,  in  different 
parcels,  by  and  for  the  Columbus,  Shawnee  &  Hocking  Rail- 
way Company,  with  the  intent  and  purpose  of  putting  the 
shops  of  that  company  upon  it.  For  purposes  not  difficult  to 
understand,  the  title  was  taken  to  W.  S.  Gray,  then  president 
and  a  director  of  the  purchasing  company.  Gray  was  a  naked 
trustee,  the  price  being  paid  by  the  company,  for  whom  the 
property  was  held.  The  company  at  once  entered  into 
possession,  and  constructed  tracks  and  shops,  and  that  com- 
pany and  its  successors  in  the  ownership  have,  since  July  i, 
1890,  been  in  the  open,  notorious,  and  continued  possession 
of  same.  While  thus  in  the  open,  notorious  possession  of  said 
property,  W.  S.  Gray,  at  the  request  of  the  directory  of  the 
said  Railway  Company,  on  June  i,  1892,  conveyed  same  to  G. 
W.  Sinks  to  secure  200  promissory  notes  of  $1,000  each,  made 
by  the  said  Railway  Company,  being  the  notes  referred  to 
hereafter  as  the  ** real-estate  notes,"  which  are  now  outstand- 
ing and  unpaid.  When  this  shop  property  was  acquired  in 
1890,  the  entire  property  of  the  said  Columbus,  Shawnee  & 
Hocking  Railway  Company  was  subject  to  a  mortgage  to  the 
Metropolitan  Trust  Company  to  secure  an  issue  of  first 
mortgage  bonds,  of  which  $3,728,000  were  outstanding.  That 
mortgage  had  an  after-acquired  property  clause  broad  enough 
to  pass  every  subsequently  acquired  interest,  real  or  equitable. 
After  the  acquisition  of  said  shop  property,  and  before  the 
mortgage  to  Sinks,  a  second  mortgage  was  made  by  the  said 
Shawnee  Company,  which  included  its* 'machine  shops,"  **real 
estate,"  "rights  of  way,"  ** assets  and  estates,  legal  and 
equitable."  This  mortgage  secured  an  issue  of  $708,000  of 
bonds.  After  Gray's  mortgage  to  Sinks,  Gray  made  a  quit 
claim  conveyance  of  the  property,  subject  to  the  Sinks  mort- 
gage, to  the  said  Shawnee  Company.  Subsequently  the  Shawnee 
Company  consolidated  with  another,  forming  the  Columbus, 
Sandusky  &  Hocking  Railway  Company,  the  immediate  pred- 
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ecessor  in  title  to  the  defendant  the  Columbus,  Sandusky  & 
Hockine  Railroad  Company,  which,  for  brevity,  we  have  called 
the  ''Railroad  Company/*  These  two  mortgages  made  by  the 
said  Columbus,  Shawnee  &  Hocking  Railway  Company,  called 
hereafter  the  "Shawnee  Mortgages,"  were  among  those  fore- 
closed in  the  foreclosure  proceeding  conducted  by  the 
Metropolitan  Trust  Company  in  the  common  pleas  court  for 
Crawford  county,  Ohio.  The  history  of  that  foreclosure  has 
been  given  in  the  general  statement  of  facts.  G.  W.  Sinks, 
as  trustee,  was  not  made  a  party  to  that  proceeding,  nor  were 
any  of  the  real-estate  note  holders  brought  in.  Sinks,  as 
trustee,  was  made  a  party  defendant  to  both  of  the  pending 
and  consolidated  foreclosure  suits. 

The  lien  upon  the  shop  property  of  the  two  mortgages  made 
by  the  Shawnee  Company  was  superior  in  right  to  that  of  the 
Sinks  mortgage.  Though  the  title  was  in  Gray,  he  was  but 
a  naked  trustee.  The  equitable  title  was  in  the  Shawnee 
Company,  and  passed  under  the  after-acquired  property  clause 
of  the  mortgage  existing  when  the  property  was  acquired. 
This  equitable  interest  also  passed  to  the  mortgagee  under 
the  mortgage  made  after  its  acquisition  and  prior  to  the 
mortgage  to  Sinks.  The  fact  that  the  Shawnee  Company 
was  in  the  open  and  notorious  possession  of  the  property 
therein  conveyed  with  its  tracks  and  general  shops,  that  the 
notes  secured  were  made  by  that  company,  and  that  they  were 
sold  by  it,  and  that  it  was  subject  to  foreclosure  upon  its 
default,  are  circumstances  abundantly  sufficient  to  put  the 
purchasers  of  notes  secured  thereunder  upon  inquiry  as  to  the 
title  of  Gray,  who  was  thus  apparently  and  suspiciously  but 
a  nominal  owner.  Williams  v.  Sprigg,  6  Ohio  St.  594;  Zeller 
v.  Bading.  43  Ohio  St.  159,  i  N.  E.  523;  Shauer  v.  Alterton, 
1 5 1  U.  S.  622,  14  Sup.  Ct  442,  38  L.  Ed.  286 ;  Kirby  v. 
Tallmadge,  160  U.  S.  383,  384,  16  Sup.  Ct.  349.  40  L.  Ed. 
463.  If  Sinks,  as  trustee,  had  been  made  a  party  to  the  Ohio 
foreclosure  proceeding,  his  lien  would  have  been  subordinate 
to  that  of  both  of  the  mortgages  made  by  the  Shawnee  Com- 
pany. He  was  not,  however,  a  party,  and  his  lien  has  not 
been  affected.  He  is  an  unforeclosed  junior  lienor.  The  pur- 
chaser at  that  foreclosure  sale  acquired  the  rights  and  title 
of  the  Columbus,  Sandusky  &  Hocking  Railway  Company, 
which,  through  consolidation,  included  the  rights  and  title  of 
its  constituent  companies,  one  of  which  was  the  Columbus, 
Shawnee  &  Hocking  Railway  Company,  the  mortgagor  in 
the  two  mortgages  foreclosed,  which  were  senior  to  the  Sinks 
mortgage. 

All  collateral  questions  out  of  the  way,  the  Railroad  Com- 
pany is  the  equitable  assignee  of  the  two  foreclosed  Shawnee 
mortgages,  which  were  senior  in  lien  to  the  Sinks  mortgage, 
and  its  mortgagees  are  entitled  to  avail  themselves  of  those 
mortgages  for  the  protection  of  their  title  against  Sinks  as  an 
unforeclosed  lienor,  whose  lien  is  apparently  superior  to  that 
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of  the  mortgaeres  of  the  defendant  Railroad  Company.  What, 
then,  is  the  remedy  and  rank  of  Sinks  as  an  unforeclosed  lienor 
against  one  whose  title  is  derived  from  a  foreclosure  oroceed- 
ing  to  which  he  was  not  a  party  .^  The  general  rule  is  that 
the  remedy  of  an  unforeclosed  junior  mortgagee  is  to  redeem 
from  the  senior  mortgagee,  or  from  a  purchaser  at  a  judicial 
sale  to  foreclose  a  senior  mortgage  to  which  the  junior  lienor 
was  not  a  party,  the  purchaser  in  such  case  being  regarded 
as  the  assignee  of  the  foreclosed  senior  mortgage.  Compton 
V.  Jesup,  15  C.  C.  A.  397,  68  Fed.  263,  312;  Jones,  Mortg. 
§  I3Q';.  The  law  of  Ohio,  where  the  property  here  concerned 
lies,  departs  from  this  general  rule,  and  permits  such  junior 
lienor  to  foreclose  as  if  there  had  been  no  prior  foreclosure, 
and  permits  him  to  be  paid  out  of  the  surplus  after  paying 
to  the  purchaser  the  amount  due  upon  foreclosed  senior 
mortgages,  treating  him  as  subrogated  to  their  rights. 
Stewart  V.  Johnson,  30  Ohio  St.  24;  Holliger  v.  Bates,  43 
Ohio  St.  437»  2  N.  E.  841;  Stewart  v.  Railway  Co.,  53  Ohio 
St.  167,  41  N.  E.  247,  29  L.  R.  A.  438.  But  Sinks  is  not  now 
seeking  to  foreclose  or  to  redeem.  He  asks  no  affirmative 
relief  based  upon  the  theory  that  he  is  an  unforeclosed  junior 
mortgagee.  The  whole  atmosphere  of  the  case,  including 
admissions  of  counsel  at  the  bar,  make  it  clear  that  the 
Shawnee  division,  upon  which  only  the  Sinks  mortgage  was 
a  lien,  would  not,  on  resale,  bring  anything  approaching  the 
mortgage  debt  of  which  the  purchaser  is  the  equitable  assignee, 
bv  virtue  of  its  acquisition  of  the  rights  of  the  two  mortgages 
senior  to  Sinks*  upon  that  division.  That  a  purchaser  at  a 
mortgage  foreclosure  sale  acquires  the  rights,  liens,  and 
equities  of  the  foreclosing  lienors,  and  is  to  be  regarded  as  the. 
equitable  assignee  of  such  foreclosed  mortgage  or  other  liens, 
is  indisputable.  It  is  only  when  a  foreclosure  sale  is  defective 
in  some  particular  that  this  doctrine  of  the  equitable  assign- 
ment of  the  rights  of  senior  foreclosure  mortgagees  comes 
into  play.  If,  for  example,  a  junior  lienor  was  not  made  a 
party,  his  lien  is  unforeclosed,  and  his  rights  are  unaffected. 
His  right  to  redeem,  or,  in  Ohio,  to  have  another  sale  for  the 
enforcement  of  his  mortgage,  remains  unaffected  by  the  prior 
foreclosure.  Stewart  v.  Railway  Co.,  53  Ohio  St.  168,  41  N. 
E.  247,  29  L.  R.  A.  438. 

In  the  determination  of  the  relative  right  of  such  unfore- 
closed junior  lienor  to  the  rights  of  the  purchaser,  whether  the 
junior  lienor's  right  be  limited  to  redemption  or  extended  to 
another  foreclosure,  it  becomes  absolutely  necessary  to  deter- 
mine how  far  the  purchaser  acquired  the  rights  of  the  fore- 
closed mortgages.  Such  a  case  is  here  presented.  Sinks  holds 
an  unforeclosed  mortgage  embracing  a  part  of  the  property 
included  in  the  purchasers*  mortgages  now  under  foreclosure. 
As  one  holding  a  lien,  he  was  properly  made  a  party  defend- 
ant, that  his  lien  may  be  settled,  and  his  rank  as  a  lienor 
adjudged.     That  he  disclaims  the  status  of  a  junior  lienor. 
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and  insists  that  his  lien  has  become  senior,  and  as  such 
entitled  to  be  first  paid  out  of  the  proceeds  of  the  sale  here 
sought,  makes  it  all  the  more  important  that  his  precise 
status  shall  be  determined.  We  do  not  understand  that  it  is 
seriously  contended  that  the  lien  of  the  Sinks  mortgage  was 
not  junior  to  two  of  the  mortgages  made  by  the  same  mort- 
gagor, and  foreclosed  in  the  proceeding  under  which  the 
defendant  Railroad  Company  acquired  its  title.  Neither  do 
we  understand  that  it  is  denied  that  the  purchaser  at  a 
mortgage  foreclosure  sale  acquires,  not  only  the  title  and  right 
of  the  mortgagor,  but  the  title  and  rights  of  the  foreclosing 
mortgagees,  and  may  rely  upon  such  mortgagees'  rights  for 
the  protection  of  his  title  against  an  unforeclosed  junior 
mortgagee.  The  rule  in  Ohio  is  in  accord  with  the  general 
doctrine.  Stewart  v.  Railway  Co.,  ';3  Ohio  SL  151,  41  N.  E. 
247,  29  L.  R.  A.  438.  While  not  disputing  this  general 
doctrine  of  subrogation,  the  counsel  for  Sinks  have  endeavored 
to  take  this  cause  without  the  rule  upon  the  particular  facts 
touching  the  acquisition  of  this  railroad  by  the  defendant 
Railroad  Company.  It  is  insisted  that  the  foreclosure  pro- 
ceeding was  but  a  mere  step  in  the  execution  of  the  scheme 
for  the  reorganization,  heretofore  fully  set  out  in  the  pre- 
liminary statement  of  this  case.  Counsel  say  that  under  that 
agreement  the  property  of  the  old  company  was  to  be  acquired 
by  a  new  company,  which,  as  a  consideration  for  its  acquisi- 
tion, agreed  to  assume  and  pay  the  entire  indebtedness  of  the 
old  mortgagor  company,  including  its  mortgage  bonds  and  the 
real-estate  notes  secured  by  the  mortgage  to  Sinks.  Upon 
this  premise  it  is  argued  that  the  purchasing  company  be- 
came primarily  and  absolutely  liable  for  every  debt  due  by  the 
old  corporation,  and  that  when  it  exchanged  its  bonds  for  those 
of  the  old  company  it  thereby  paid  off  debts  for  which  it  had 
become  absolutely  and  primarily  liable,  the  old  company  stand- 
ing in  respect  to  such  debts  only  as  a  surety.  If  these  pre- 
mises be  conceded,  the  defendant  Railroad  Company  cannot  be 
regarded  as  the  equitable  assignee  of  the  foreclosed  mortgages, 
for  they  have  been  extinguished.  The  effect  of  this  would  be 
to  advance  the  lien  of  the  unforeclosed  and  unsatisfied  Sinks 
mortgage,  so  that  it  has  now  become  the  senior  lien  upon  the 
shop  propertv  of  the  defendant  Railroad  Company.  The 
principle  upon  which  such  a  result  is  worked  out  is  that,  if 
one  becomes  the  owner  of  an  estate,  subject  to  a  prior  charge, 
which  he  assumes  and  agrees  to  pay  in  part  consideration 
for  the  propertv,  he  thereby  becomes  primarily  liable  for 
the  debt  so  secured.  The  subsequent  payment  of  a  debt  so 
assumed  is  the  payment  of  the  purchaser's  own  debt,  where- 
by the  mortgage  for  its  security  is  merged  or  extinguished,  and 
cannot  by  any  device  be  kept  alive  as  a  means  of  fortifying 
his  title  against  junior  incumbrances.  Pom.  Eq.  Tur.  §§  797, 
1206,  1213.  The  attitude  of  aooellant  Sinks  is  peculiar.  He 
says:    '4  am  not  bound  by  this  reorganization  agreement  and 
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the  foreclosure  sale  which  that  agreement  initiated.  I  was 
a  party  to  neither. '  *  Yet  he  claims  that  under  the  reorganiza- 
tion scheme,  to  which  he  was  not  a  party,  and  by  which  he  is 
not  bound,  certain  advantages  have  accrued  to  him  which  he 
now  strenuously,  and  very  inequitably,  insists  shall  be  decreed 
to  him.  As  a  security,  the  Sinks  mortgage  was  worthless.  It 
stood  behind  mortgage  debts  largely  exceeding  the  value  of 
the  division  of  which  the  shop  properly  was  but  a  part. 
The  Railway  Company,  which  had  assumed  these  **real- 
estate  notes, ' '  was  utterly  and  hopelessly  insolvent.  Indeed, 
the  bonded  indebtedness,  senior  to  Sinks,  was  confessedly 
a  burden  greater  than  the  value  of  the  whole  railroad 
property  of  the  Railway  Company,  to  say  nothing  of  an  equal 
mortgage  debt  upon  its  short-line  division.  In  this  situation 
the  reorganization  agreement,  which  has  so  magically  advanced 
the  lien  of  the  Sinks  mortgage,  was  entered  into.  There  is 
nothing  in  this  reorganization  agreement  which  particularly 
distinguishes  it  from  the  usual  arrangement  by  which  lien 
creditors  of  insolvent  companies  combine  in  their  own  inter- 
est, unless  it  be  its  unusual  fairness  to  creditors  holding  subor- 
dinate liens  and  to  those  wholly  unsecured.  To  no  class  of 
creditors  was  this  arrangement  more  fair  than  to  these  **  real- 
estate'*  note  holders,  for  it  provided  that  they  should  be  paid 
in  or  out  of  the  proceeds  of  the  general  mortgage  bonds,  thus 
putting  them  upon  an  equal  footing  with  the  readjusted 
mortgage  debts  senior  to  the  Sinks*  mortgage.  The  agree- 
ment was  not  one  with  the  old  company,  nor  was  it  a  party 
thereto.  It  was  neither  more  nor  less  than  an  agreement 
between  such  holders  of  the  mortgage  bonds  of  the  old  com- 
pany as  were  willing  to  unite  for  the  protection  of  their  inter- 
ests as  bondholders  or  stockholders  in  a  bankrupt  company. 
It  was  to  become  effective  when  a  majority  of  the  bonds  had 
signed  and  agreed,  but  the  privilege  of  sharing  in  its  benefits 
was  to  continue  until  30  days  before  the  foreclosure  sale  then 
contemplated.  Bondholders  not  assenting  were  to  receive  their 
pro  rata  share  of  the  net  proceeds  arising  from  the  sale  under 
foreclosure  decree.  Manifestly,  the  parties  to  this  arrange- 
ment did  not  expect  or  intend  that  bondholders  who  did  not 
assent,  or  that  junior  mortgagees,  such  as  these  represented  by 
Sinks,  who  should  decline  the  arrangement  made  for  them, 
would  have  their  lien  and  security  advanced  by  the  ex- 
change of  old  for  new  bonds,  as  provided  by  this  plan.  The 
intent  plainly  was  not  to  release  the  mortgage  debts  which  they 
held,  but  to  continue  the  same  in  a  new  form,  subordinate 
only  to  the  mortgage  for  $2,000,000,  the  proceeds  of  which 
were  to  be  used  in  discharging  other  indebtedness. 

Much  the  same  question  arose  in  Mowry  v.  Trust  Co.,  a 
case  decided  by  the  Seventh  circuit  court  of  appeals,  and 
reported  in  22  C.  C.  A.  ';2,  76  Fed.  38.  In  that  case  an  agree- 
ment was  entered  into  by  nearly  all  the  holders  of  certain 
classes  of  bonds  issued  by  a  railroad,  by  which  they  agreed 
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to  surrender  their  bonds,  and  receive  bonds  under  a  new  and 
consolidated  mortgage.  Nearly  all  agreed  to  this  plan.  The 
new  mortgage  was  made,  and  new  bonds  were  accepted. 
The  holders  of  certain  bonds,  who  did  not  assent  to  this 
arrangement,  claimed  that  the  bonds  other  tl^an  their  own  had 
thereby  been  extinguished,  and  that  thev  should  be  paid  in 
advance  of  all  who  held  under  the  new  mortgage.  ^^A  court 
of  equity.*'  said  Judge  Jenkins,  '* would  be  slow  to  construe 
any  agreement  of  reorganization  so  that  it  would  work  so 
inequitable  a  result."  Upon  all  of  the  circumstances  of  the 
case  the  court  held  that  the  old  bonds  were  not  extinguished 
as  between  the  assenting  and  nonassenting  bondholders,  but 
might  be  set  up.  as  against  the  nonassenting  bondholders. 
Here  there  was  no  relation  of  vendor  and  vendee  between  the 
old  and  new  company.  The  acquisition  of  the  title  of  the 
mortgagor  and  the  mortgagees  was  contemplated  by  the  pro- 
vision that  a  regular  foreclosure  sale  should  be  brought  about. 
In  the  decree  of  confirmation  the  purchasers  and  assignees 
were  expressly  vested  with  the  rights  of  the  mortgagees  for 
the  protection  of  their  title.  The  subscribers  to  this  reorgani- 
zation did  not  undertake  for  the  new  company  that  it  should 
become  primarily  and  absolutely  liable  for  the  foreclosed 
mortgage  bonds.  The  language  of  the  engagement  is  that 
''it  will  pay  from  its  general  mortgage  bonds  to  the  present 
holders.*'  This  is  only  an  agreement  to  ''pay"  in  its  bonds; 
that  is,  to  give  to  each  bondholder  the  option  of  taking  in 
exchange  a  bond  of  the  reorganized  company.  If  he  refused 
to  accept  such  bond,  he  was  driven  to  receive  his  pro  rata 
of  the  proceeds  of  sale,  for  the  new  company  does  not  under- 
take to  become  personally  liable,  even  secondarily,  to  such 
nonassenting  bondholders.  Even  "payment"  does  not  always 
imply  extinguishment.  Redemption  by  a  junior  lienor  is 
payment,  but  the  obligations  paid  are  kept  alive  if  it  is  to  the 
interest  of  the  partv  paying  for  the  protection  of  his  own  title 
against  junior  incumbrances.  In  Pom.  Eq.  Jur.,  the  true 
rule  is  thus  stated,  in  section  121 1,  as  follows: 

"Equitable  Assienment  by  Subrogation.  Under  some  cir- 
cumstances, the  payment  of  the  amount  due  on  a  mortgage, 
when  made  by  certain  classes  of  persons,  is  held  in  equity  to 
operate  as  an  assignment  of  the  mortgage.  By  means  of  the 
payment  the  mortgage  is  not  satisfied,  and  the  lien  of  it 
destroyed;  but  equity  regards  the  person  making  the  payment 
as  thereby  becoming  the  owner  of  the  mortgage,  at  least  for  some 
definite  purposes,  and  the  mortgage  as  being  kept  alive,  and  the 
lien  thereof  as  preserved,  for  his  benefit  and  security.  This 
equitable  result  follows,  although  no  actual  assignment, 
written  or  verbal,  accompanies  the  payment,  and  the  securities 
themselves  were  not  delivered  over  to  the  person  making  pay- 
ment, and  even  though  a  receipt  was  given  speaking  of  the 
mortgage  debt  as  being  fully  paid,  and  sometimes  even  though 
the  mortgage  itself  was  actually  discharged  and  satisfied  of 
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record.  This  equitable  doctrine,  which  is  a  particular  applica- 
tion of  the  broad  principle  of  subrogation,  is  enforced  when- 
ever the  person  making:  the  payment  stands  in  such  relations 
to  the  premises  or  to  the  other  parties  that  his  interests, 
recognized  either  by  law  or  by  equity,  can  only  be  fully  pro- 
tected and  maintained  by  regarding  the  transaction  as  an 
assignment  to  him,  and  the  lien  of  the  mortgage  as  being  kept 
alive,  either  wholly  or  in  part,  for  his  security  and   benefit.'* 

To  operate  as  an  absolute  extinguishment  of  the  debt  of  a 
third  person,  and  for  all  purposes,  the  debt  must,  by  a  valid 
agreement,  have  become  one  for  which  the  person  paying  has 
made  himself  absolutely  and  primarily  liable.  This  rule  is 
thus  stated  in  section  1213,  Pom.  Eq.  Jur. : 

**  On  the  other  hand,  if  payment  of  the  mortgage  debt  is 
made  to  the  mortgagee  or  other  holder  of  the  mortgage  bv 
a  party  who  is  himself  personally  and  primarily  liable  for  the 
debt,  who  is  in  any  manner  and  by  any  means  the  actual 
primarv  debtor,  whose  duty  it  is  to  pay  the  debt  absolutely, 
and  before  all  others,  such  payment  operates  ipso  facto  as 
an  end  of  the  mortgage,  and  the  lien  is  completely  destroyed. 
The  party  so  paying  is  not  subrogated  to  the  rights  of  the 
mortgagee.  There  is  no  equitable  assignment  to  him  of  the 
mortgage  security.  Even  if  he  should  receive  a  formal  assign- 
ment, the  mortgage  could  not  be  thus  kept  alive,  but  would 
be  wholly  merged  and  ended. ' ' 

The  distinction  is  well  illustrated  by  the  case  of  Joyce  v. 
Dauntz,  55  Ohio  St.  538,  45  N.  E.  900,  where  one  who  bought 
property  subject  to  several  prior  incumbrances,  but  did  not 
make  himself  primarily  liable  for  their  payment,  paid  for  the 
protection  of  his  own  interest  a  prior  lien  thereon.  In  a  con- 
troversy with  a  junior  lienor  he  was  held  to  be  the  equitable 
assignee  of  the  claim  so  paid,  and  to  have  right  to  use  it  for 
the  protection  of  his  own  title.  To  the  same  general  effect 
are  the  cases  of  Patterson  v.  Birdsall,  64  N.  Y.  204,  21  Am. 
Rep.  6oq;  Cole  v.  Malcolm,  66  N.  Y.  363;  Twombly  v.  Cassidy, 
82  N.  Y.  isq,  158;  Railroad  Co.  v.  Dow,  120  U.  S.  287,  7 
Sup.  Ct.  482,  30  L.  Ed.  595.  The  reorganization  agreement 
must  be  construed  in  the  light  of  the  situation  of  the  parties 
and  the  objects  sought  to  be  accomplished.  The  intent  was 
not  to  relieve  or  extinguish  existing  mortgages  securing  the 
debts  of  the  contracting  bondholders  except  through  due  fore- 
closure, wherein,  as  purchasers,  they  might  acquire  the  rights 
of  the  mortgagees  for  the  fortification  of  the  title.  The  debts 
of  the  existing  mortgages  were  to  be  continued  in  a  new  form, 
under  a  mortgage  which  might  call  to  its  support  the  rights  of 
the  foreclosed  mortgagees.  Before  a  creditor,  who  is  not 
bound  by  such  a  scheme  for  reorganization,  should  be  accorded 
benefits  to  which  he  is  not  equitably  entitled,  a  court  of 
equity  should  reauire  most  unequivocal  evidence  that  the  new 
company,  in  giving  new  bonds  for  old,  did  so  upon  an  agree- 
ment by  which  it  had  become  primarily  arid  absolutely  liable 


Am  A  lS,ng  RBORGANIZATION  251 

RCas 

Columbus,  S.  &  H.  R.  Co.  Appeals 

for  the  old  mortgage  debts.  The  reluctance  with  which  a 
court  of  equity  will  assist  a  nonassenting  creditor  to  a  fair 
scheme  for  the  protection  of  the  creditors  of  a  bankrupt  mort- 
gagor company  is  well  illustrated  by  the  case  of  Stevens  v. 
Railway  Co.,  8  Ch.  App.  1064.  In  that  case  it  appeared  that 
a  scheme  for  the  arrangement  of  all  of  its  debts  had  been 
made  by  a  failing  corporation.  By  that  scheme  prior  lien 
creditors  accepted  one  or  the  other  of  two  new  classes  of 
securities.  Stevens  was  a  judgment  creditor,  who  refused  to 
consent,  and  contended  that  claims  which  had  been  prior  to 
his  own  were  postponed  by  the  new  arrangement,  so  that  he 
was  entitled  to  be  first  paid.     Sir  William  James,  L.  J.,  said: 

**If  he  is  not  in  any  way  bound  by  the  scheme,  he  ought 
not  to  be  entitled  to  any  benefit  from  that  scheme.  He  is 
in  the  position  of  a  person  who,  according  to  my  view,  is  not 
entitled  to  read  the  scheme  at  all  for  any  purpose.  He  says, 
'I  have  nothing  to  do  with  the  scheme.*  If  he  has 
nothing  to  do  with  the  scheme,  he  cannot  claim  the  benefit 
from  it.  He  is  entitled  to  say,  'I  shall  insist  upon  my  rights 
as  if  no  such  scheme  had  been  made. '  His  utmost  right,  if  no 
such  scheme  had  been  made,  would  have  been  to  have  said, 
*When  the  mortgagees  prior  to  me  have  been  satisfied,  I  have 
a  right  to  be  satisfied. '  And  he  has  now  no  other  right,  unless 
it  is  given  him  by  the  scheme.  Now,  how  has  it  been  given 
him  by  the  scheme?  The  mortgagees  take  under  it,  in  place 
of  their  original  securities  for  principal  and  interest,  perpetual 
rent  charges,  which  are  legal  rent  charges  enforceable  by 
certain  legal  proceedings,  independent  of  a  bill  in  this  court. 
I  am  of  opinion  in  this  case  that,  if  the  appellant  says,  ^I  am 
not  bound  by  that,'  the  answer  is,  *Very  well;  then  we  will 
not  allow  anything  more  to  be  given  to  them  than  would  have 
been  given  to  them  under  the  former  arrangement.'  But 
he  has  no  right  to  insist  on  having  the  legal  rent  charges  which 
had  been  eiven  to  the  mortgagees  in  satisfaction  of  their  legal 
demand  postponed  to  him  for  the  purpose  of  giving  him  a 
priority  to  which  he  was  not  entitled  at  the  time  when  the 
arrangement  was  made  between  the  company  and  their 
creditors." 

The  contention  that  the  Railroad  Company  and  its  mort- 
gagee should  not  be  permitted  to  set  up  the  rights  of  the 
senior  foreclosed  mortgagees  as  against  the  priority  of  the 
Sinks  mortgage  because  the  Railroad  Company,  by  the 
reorganization  agreement,  assumed  the  payment  of  the  **real- 
estate  notes"  is  equally  unsound  and  inequitable.  It  is  a 
mistake  to  say  that  the  Railroad  Company  has  made  those 
notes  its  own  absolute  liability  by  the  reorganization  agree- 
ment. It  only  assumed  their  payment  sub  modo.  The 
provision  is  in  these  words: 

"Said  company  will  assume  the  payment  to  two  hundred 
thousand  dollars  ($200,000)  of  real-estate  notes  of  the  Colum- 
bus, Shawnee  &  Hocking  Railway  Company,  and  also  eighty- 
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nine  thousand  dollars  ($89,000)  of  the  Columbus,  Shawnee 
&  Hocking  Railway  Company  notes,  and  will  deposit  with  the 
trustee  of  said  bonds  an  amount  sufficient,  at  ninety  per  cent. 
(90  per  cent. )  of  their  face  value  of  its  general  mortgage  bonds, 
solely  for  the  purpose  of  exchanging:  for  said  real-estate  notes 
and  coupon  notes,  or  selline  the  same  to  pay  said  notes  at 
their  maturity. '  * 

This  provision  the  holders  of  these  notes  have  rejected. 
They  are  here  saying,  **We  are  not  bound  by  that  arrange- 
ment, and  demand  priority  of  payment  as  a  result  of  the 
assent  of  all  but  ourselves. "  It  is  difficult  to  see  how  the 
appellants  can  claim  an  assumption  of  their  debts  under 
an  agreement  which  they  say  does  not  bind  them.  If  the 
assumption  of  payment  has  been  made  to  the  old  company  for 
a  consideration  moving  from  it,  the  case  might  be  different. 
But  this,  as  we  have  alreadv  shown,  was  a  plan  for  a  reorgani- 
zation, which  included  only  the  assentine  creditors  and  stock- 
holders of  the  old  bankrupt  company.  No  one  was  bound  by 
it  except  such  as  chose  to  assent  to  it,  or  accept  the  arrange- 
ments thus  made  for  their  benefit.  Such  arrangements,  if 
just,  should  be  upheld  against  the  selfish  schemes  of  those 
who  seek  to  profit  by  the  efforts  and  at  the  expense  of  others. 
Having  refused  to  assent,  the  aopellant  ought  not  to  obtain  a 
technical  legal  advantage  through  which  other  creditors  are 
to  be  postponed  for  his  benefit.  Crawshay  v.  Soutter,  6 
Wall.  739.  i8  L.  Ed.  845;  Stevens  v.  Railway  Co.,  heretofore 
cited.  We  quite  agree  with  the  court  below  in  holding  that 
the  Sinks  mortgage  has  not  obtained  any  priority  by  reason 
of  the  reorganization  agreement. 

It  is  next  said  that  the  general  mortgage  itself  recognizes 
the  real-estate  notes  as  a  lien  superior,  and  that  the  general 
mortgage  bonds  include  a  reference  of  like  import.  Thus  the 
bonds  contain  a  recital  in  these  words: 

*'This  bond  shall  be  and  become  a  first  lien  upon  the  prop- 
erty securing  the  same  upon  certain  payments  being  made  or 
bonds  exchanged,  as  provided  for  in  the  mortgage  securing 
this  issue  of  bonds. ' ' 

The  provision  relied  uoon  as  a  recognition  of  the  priority  of 
the  Sinks  mortgage  is  that  found  in  the  fourth  paragraph  of 
the  mortgage,  which  is  in  these  words : 

**Sec.  4.  It  is  further  mutually  agreed  and  understood  be- 
tween the  parties  hereto  that  upon  the  exchange  or  payment 
of  the  two  million  dollars  ($2,000,000)  of  the  first  mortgage 
bonds  above  mentioned,  and  the  two  hundred  thousand 
dollars  ($200,000)  of  real-estate  mortgage  notes  above  men- 
tioned, that  then  and  thereupon  this  indenture  and  the  bonds 
secured  hereby  shall  be  and  become  the  first  and  prior  lien 
upon  all  and  singular  the  property  of  the  said  the  Columbus, 
Sanduskv  &  Hocking  Railroad  Company  hereinbefore 
described,  or  that  may  hereafter  be  acquired." 

The  '* exchange  or  oayment"  of  the  prior  lien  bonds  and  the 
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real-estate  notes  referred  to  in  the  paragraph  quoted  is  that 
found  in  the  preceding  paragraph  of  the  general  mortgage, 
and  is  in  these  words : 

*'Sec.  3.  (i)  Bonds  to  the  number  of  two  thousand  two 
hundred  and  twenty-three  (2,223),  numbered  from  one  (i)  to 
two  thousand  two  hundred  and  twenty-three-  (2,223),  both 
inclusive,  shall  be  held  by  said  trustee,  and  used  for  the  pur- 
pose of  being  exchanged  for  or  sold,  and  the  proceeds  applied 
to  the  payment  of  the  two  million  dollars  ($,2,000,000)  of  out- 
standing first  mortgage  5  per  cent,  bonds  of  this  company  at 
their  maturity,  or  maturity  of  any,  extension  of  payment 
thereof.  (2)  Bonds  to  the  number  of  two  hundred  and 
twentv-three  (223),  numbered  from  two  thousand  two  hundred 
and  twenty-four  (2,224)  to  two  thousand  four  hundred  and 
fortv-six  (2,446).  both  inclusive,  shall  be  held  by  said  trustee 
and  used  for  the  purpose  of  being  exchanged  for  or  sold,  and 
the  proceeds  applied  to  the  payment  of  the  two  hundred 
thousand  dollars  ($200,000)  6  per  cent,  real-estate  mortgage 
notes  of  the  Columbus,  Shawnee  &  Hocking  Railway  Com- 
pany at  their  maturity,  or  the  maturity  of  any  extension  of 
payment  thereof.  (3)  The  bonds  above  named  and  described 
shall  be  used  for  no  other  purpose  than  that  named  above : 
provided,  however,  that  if,  in  the  exchange  or  sale  of  said 
bonds,  there  should  be  a  surplus  of  bonds  remaining  after  the 
exchange  or  payment  of  the  several  items  above  named,  or 
either  of  them,  then,  and  in  that  event,  such  surplus  bonds 
shall  forthwith  be  delivered  to  the  party  of  the  first  part  on 
the  order  of  its  board  of  directors.'* 

A  vendee  or  mortgagee  claiming  under  a  deed  or  mortgage, 
which,  on  its  face,  recognizes  an  existing  lien,  charge,  or 
incumbrance  as  of  prior  obligation,  will  thereby  be  estopped 
to  deny  the  rank  of  the  incumbrance  so  acknowledged. 
Bronson  V.  Railroad  Co.,  2  Wall.  283,  310.  17  L.  Ed.  725; 
Jerome  v.  McCarter,  04  U.  S.  734,  24  L.  Ed.  136.  But  we 
do  not  agree  with  the  circuit  court  in  construing  the  state- 
ments found  on  the  general  mortgage  bonds,  or  the  so-called 
"admission'*  in  the  general  mortgage  itself,  as  a  recognition 
of  the  superior  rank  of  the  Sinks  mortgage.  The  granting 
clause  of  the  mortgage  verv  explicitly  conveys  every  interest, 
lecal  and  equitable,  owned  by  the  mortgagor  in  the  property 
described.  The  Sinks  mortgaee  was  an  outstanding  unfore- 
closed  lien  on  part  of  the  property  conveyed.  In  rank  it  was 
junior  to  two  of  the  mortgages,  of  which,  by  subrogation,  the 
Railroad  Company  was  equitable  assignee.  But  it  was 
superior  in  rank  to  a  third  of  the  foreclosed  mortgages,  under 
which  it  held.  It  was,  therefore,  an  unforeclosed  intermediate 
lien.  If  the  property  upon  which  it  rested  should  sell  for 
enough  to  discharge  the  liens  paramount  in  rank,  it  would  be 
entitled  to  the  surplus  before  the  third  mortgage,  of  which  the 
mortgagor  was  also  the  equitable  assignee.  The  language  of 
the  bonds  and  of  the  mortgage  relied  upon  as  conceding  to  this 
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secondary  lien  a  rank  to  which  it  was  not  equitably  entitled  i 

must  be  construed  in  the   ligfht  of  the   peculiar  olace  which  • 

the  Sinks  mortgage  actually  held.  In  the  light  of  this  actual 
status,  it  is  noticeable  that  the  supposed  recognition  of  the 
paramountcy  of  that  incumbrance  appears  only  as  an  excep- 
tion out  of  a  covenant  of  the  mortgagor  in  respect  to  the 
priority  of  the  lien  of  the  mortgage.  The  covenant,  in  sub- 
stance, is  that  ''this  indenture  and  the  bonds  secured  hereby 
shall  be  and  become  the  first  and  prior  lien  upon  all  and 
singular  the  property  of  the  said  railroad  company  herein- 
before described,"  etc.  But  when?  The  covenant  is  in  the 
future  tense.     It  ''shall  be  and  become"  such  first  lien  when  ! 

the  prior  lien  bonds  and  the  real-estate  mortgage  notes  "above 
mentioned"  are  exchanged  or  paid  in  accordance  with  the  pro- 
vision made  in  the  preceding  covenant  of  the  same  mortgage. 
It  is  plain  that  the  puroose  was  to  limit  the  covenant  in  re- 
spect of  the  prior  character  of  the  lien  of  the  mortgage  by 
excepting  out  of  it  the  two  sets  of  obligations  provided  for  in 
the  preceding  covenant,  and  to  covenant  that,  when  the  "ex- 
change or  payment"  there  provided  for  shall  occur,  the  inden- 
ture should  then  constitute  a  first  lien  upon  "all  and  singular" 
the  property  conveyed.  It  imports  no  more  than  a  refusal  to 
covenant  that  the  lien  thereby  granted  should  constitute  an 
absolute  first  lien  upon  all  of  the  property  conveyed  until  the 
arrangement  provided  for  by  the  reorganization  agreement 
in  respect  to  the  exchange  of  general  mortgage  bonds  for 
these  real-estate  mortgage  notes,  or  their  payment  out  of  the 
proceeds  of  a  definite  number  of  such  bonds  to  be  set  aside  for 
that  purpose,  should  be  carried  out  through  the  trust  created 
by  the  preceding  covenant  of  the  mortgage  itself. 

Reading  the  mortgage  in  connection  with  the  reorganiza- 
tion agreement,  and  in  the  light  of  the  actual  intermediate 
character  of  the  Sinks  lien,  we  are  unable  to  construe  the 
alleged  admissions  of  the  mortgage  as  giving  to  that  lien  any 
status  above  that  actually  belonging  to  it.  The  case  of 
Bercaw  v.  Cockerill,  20  Ohio  St.  163,  is  much  in  point.  That 
was  a  contest  between  two  mortgages  made  the  same  da  v.  The 
one  recorded  first  was  entitled  to  precedence  under  the  stat- 
ute, unless  any  exception  found  in  its  covenant  worked 
a  different  result.  The  grantor  covenanted  that  his  title  was 
clear  and  unincumbered,  "except  the  mortgage  interest  of 
H.  Palmer,  this  day  perfected.  Amount,  $1,000."  The  Ohio 
court  held  that,  as  this  covenant  was  one  of  warranty  only, 
and  not  a  reservation  fund  in  the  granting  or  habendum  clause 
of  the  mortgage,  it  imported  no  more  than  a  refusal  to  war- 
rant the  title  against  any  lien  resulting  from  the  Palmer  mort- 
gage. The  decree  of  the  circuit  court,  holding  the  Sinks 
mortgagees  entitled  to  priority  of  payment  in  the  whole  of  the 
property  of  the  Railroad  Company  over  the  general  mortgage 
of  that  company,  must  be  modified  so  as  to  limit  its  priority 
to  the  proceeds  arising  from  the  separate  sale  of  the  Shawnee 
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division,  after  first  paying  to  the  general  mortgagees  the 
amount  of  the  two  senior  mortgages  upon  that  division,  to 
which  proceeds  the  general  mortgage  bondholders  are  entitled 
by  subrogation. 

The  costs  of  the  separate  appeal  by  the  Metropolitan  Trust 
Company  and  of  the  separate  appeal  by  Sinks,  trustee,  will 
be  paid  by  G.  W.  Sinks. 

5.  The  Zurhorst  Lien,  Cause  No.  907. 
The  legal  title  to  a  portion  of  the  Sandusky  terminal  prop- 
erty,  included  in  the  two  mortgages  under  foreclosure,    is 
in  the  appellant  Ed.  H.  Zurhorst.     In  October,  1892,  Zurhorst 
bought  the  property  so  held  by  him  for  the  use  of  the  Sandusky 
&  Columbus  Short-Line  Railway  Company,  then  in  course  of 
construction.     He  advanced  the  entire  purchase  money,  and 
took  the  title  to  himself  for  his  indemnification.     A  part  of 
the  price  so  advanced  has  been  repaid,  but  he  claims,  and  the 
circuit  court  so  found,  that  there  is  still  due  him  $5,379.90, 
with  interest.     This  sum  Zurhorst  borrowed  from   the  appel- 
lee the  Second  National  Bank  of  Sandusky,  and  executed  his 
individual  note  therefor.     This  note  was  renewed  from  time 
to  time  until  July,  1893,  when  a  note  made  by  the  Lake  Erie 
Construction  Company,   for  whom   Zurhorst    had  acted  in 
acquiring  this  property,  indorsed  by  Zurhorst,  was  substituted. 
This  latter  note  was  renewed  in  October,  1893,  by  a  like  note 
made  by  said  Construction  Company,  and  indorsed  by  Zurhorst. 
In  December,  1893,  Zurhorst,  to  secure  this  note,  executed  a 
mortgage  upon  the  property  so  standing  in  his  name.     The 
property  so  bought  by  Zurhorst  was  at  once  taken  possession 
of  by  the  said  Sandusky  &  Columbus  Short-Line  Railway  Com- 
pany, and  has  ever  since  been  included  in  the  yards  of  that 
company,  and  its  successors,  in  the  ownership  of  said  rail- 
road.    It  was  included  in  the  mortgages  made  by  the  said 
Short-Line  Railway  Company,  which   was  foreclosed   in  the 
common  pleas  foreclosure  suit  heretofore  set  out,  and  was 
also  included  in  the  two   mortgages  subsequently   made  by 
the  defendant  the  Railroad  Company.     The   master  reported 
that  there  was  still  due  Zurhorst  $5,379.QO,   with  interest,  for 
purchase  money  advanced  by  him,  and  that  the  property  was, 
in  equity,  subject  to  a  prior  lien  for  his  reimbursement,   and 
that  the  mortgage  made  by  Zurhorst  to  secure  the  note  of  the 
Construction  Company  indorsed  by  Zurhorst   operated  as  an 
equitable  assignment   to  the  bank  of  the  equitable   lien  of 
Zurhorst.     This  report  was  confirmed,  and  the  decree  below 
provided  for  the  payment  of  this  liability  as  a  prior  lien. 
From  this  decree  the  two  trust  companies,   as  mortgagees  of 
the  Railroad  Company,  have  appealed. 

Zurhorst*s  claim  must  stand  or  fall  upon  the  equities  existing 
between  himself  and  the  old  Short-Line  Railway  Company. 
All  who  subsequently  acquired  interests  did  so  subject  to  con- 
structive notice  that  the  legal  title  to  this  particular  part  of 
the  Sandusky  terminal  property  was  in  him,  and  therefore 
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charged  with  his  equitable  rights,  whatever  they  might  be. 
Appellants  concede  that  Zurhorst  had  a  lien  for  his  protection  i 

for  advances  of  purchase  monev  made  by  him,  but  they  sav  \ 

that  the  last  of  such  advance  was  the  monev   borrowed  from  i 

the  Second  National   Bank,  and  for  which  that   bank  held  | 

his  individual  note,  and  that,  when  that  bank  accepted,  in 
place  of  his  note,  the  note  of  the  Construction  Company,  the 
debt  of  the  Construction  Company  to  Zurhorst  for  the  pur- 
chase money  advanced  by  him  for  it  was  paid ;  that  the  effect 
of  the  arrangement  was  to  pay  to  the  bank  Zurhorst's  debt  to  it, 
and  at  the  same  time  to  extinguish  the  obligation  of  the  Con- 
struction Company  to  Zurhorst.  This  Construction  Company 
was  a  corporation  organized  for  the  single  purpose  of  con- 
structing the  Sandusky  &  Columbus  Short-Line  Railroad.  Its  | 
contract  was  to  acquire  all  necessary  rights  of  way  and  ter-  j 
minals.  and  to  construct  its  railroad.  For  this  service  it  was 
to  be  paid  in  the  mortgage  bonds  and  stock  of  the  Railway 
Company.  The  Construction  Company,  thousrh  a  separate 
legal  entity,  was  in  fact  but  the  alter  eeo  of  the  Railway  Com- 
pany. It  had  no  capital.  Its  officers  and  directors  were 
officers,  directors,  and  clerks  of  the  Railway  Company.  Both 
companies  were  under  a  substantially  common  management 
and  control,  and  the  onlv  purpose  of  its  organization  was  to 
better  enable  the  Railway  Company  to  dispose  of  its  stock 
and  mortgage  bonds.  Zurhorst  was  a  director  and  the 
secretary  of  the  Railway  Company.  He  was  also  the  agent 
of  the  Construction  Company  for  the  procurement  of  rights 
of  way  and  terminal  property,  which  the  Construction  Com- 
pany undertook  to  procure  for  the  Railway  Company.  The 
substitution  of  the  note  of  the  Construction  Company, 
indorsed  bv  Zurhorst,  for  the  individual  note  of  Zurhorst, 
was  never  intended  or  regarded  bv  the  Construction  Company 
or  the  bank  as  the  payment  of  either  the  obligation  of  Zurhorst 
to  the  bank  or  of  the  Construction  Company  to  Zurhorst. 
The  liability  of  Zurhorst  was  continued.  Its  form  was 
chaneed  so  that  he  appeared  to  be  onlv  liable  secondarily. 
But  this  change  in  the  form  of  the  obligation  was  done  to 
reduce  his  apparent  liability  as  maker,  so  as  to  comply  with 
the  law,  which  prohibited  a  national  bank  from  lending  to  one 
person  a  greater  sum  than  lo  per  cent,  of  its  capital. 
Zurhorst,  at  the  date  of  this  substitution,  appeared  to  be 
indebted  in  a  sum  in  excess  of  lo  per  cent,  of  the  bank's 
capital.  All  parties  understood  the  purpose  of  the  arrange- 
ment, and  any  presumption  of  payment  is  rebutted  bv  the  facts 
and  circumstances  of  the  case. 

But  it  is  said  that  Zurhorst  is  estopped  to  assert  his  lien 
against  the  old  Short-Line  Railway  Company.  The  facts 
which  are  relied  upon  to  constitute  an  estoppel  are  sub- 
stantially these.  Shortly  after  the  note  of  the  Construction 
Company  had  been  given  to  the  bank,  the  Construction  Com- 
pany rendered  to  the  Railway  Company  a  statement  purport- 
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ing:  to  be  payments  made  by  it  subsequent  to  April  lo,  i893« 
for  "surplus  real  estate"  turned  over  to  the  Railway  Com- 
pany, which  aggregated  $20,817.26.  One  of  the  items  in  the 
detailed  statement  was  in  these  words : 

**For  yards  and  terminals  at  Columbus  S.  &  C.  Junction  at 
Sandusky,  Ohio,  as  per  deed  from  E.  H.  Zurhorst  to  the  San- 
dusky &  Columbus  Short-Line  Railway  Company,  dated 

3,246.27 

5.379.90 


8.626.17" 

This  statement  was  received,  and  a  resolution  adopted  by 
the  railway  directors  approving  same,  and  directing  that  bonds 
and  stocks  be  turned  over  to  the  Construction  Company  in 
settlement  of  the  estimate.  Zurhorst  was  present,  and,  as 
a  director,  voted  for  this  resolution,  and,  as  secretary,  spread 
it  upon  the  minutes.  It  is  now  said  that  Zurhorst  should 
have  then  asserted  that  he  had  not  been  paid  his  advances, 
and  had  not  made  a  deed,  and  thus  prevented  the  com- 
pany from  making  a  settlement  with  the  Construction  Com- 
pany, based  upon  its  claim  to  have  paid  Zurhorst  for  said 
property  and  its  conveyance  to  the  Railway  Company. 
Ordinarily,  such  a  state  of  facts  would  operate  as  an 
estoppel.  Zurhorst  says  he  did  not  know  that  the  estimate 
submitted  by  the  Construction  Company  included  any  such 
item ;  that  a  number  of  estimates  had  been  submitted,  and  all 
had  been  approved  by  the  company's  engineer,  and  that  he 
made  no  special  inquiry.  This  defense  of  ignorance  involves 
a  confession  of  negligence  in  respect  to  his  duties  as  director 
which  would  hardly  absolve  him,  if,  through  his  negligence, 
some  real  injury  had  come  upon  his  corporation.  But  the 
master  reports  that  nobody  was  misled  by  the  estimate  of 
the  Construction  Company  or  the  silence  of  Zurhorst.  The 
actual  facts  were  at  the  time  known  to  more  than  one  of  the 
directors  present,  including  Col.  F.  J.  Picard,  vice  president 
and  general  manager  of  the  Railway  Company.  The  truth  is 
that  the  identity  of  the  two  corporations  was  so  close,  and 
they  had  so  many  common  officials^  that  it  is  impossible  to 
conceive  how  the  Railway  Company  was  misled,  deceived, 
or  iniured.  by  Zurhorst's  silence,  or  by  the  payment  of  bonds 
made  to  the  Construction  Company  upon  their  estimate.  In 
the  same  bundle  of  papers  was  another  exhibit,  which  showed 
that  no  deed  had  been  made,  and  that  Zurhorst  had  not  been 
paid. 

Under  all  the  facts  and  circumstances  the  master  was  justified 
in  his  finding  that  the  Railway  Company  was  not  ignorant  of 
the  real  facts,  and  was  not  misled  or  deceived  by  the  estimate 
of  the  Construction  Company  or  silence  of  Zurhorst.  The 
party  relying  upon  silence  as  an  estoppel  must  have  been 
ignorant  of  the  truth,   and  actually  misled  to  his  injury,  be- 
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fore  he  can  complain.  To  constitute  an  estoppel  in  pais, 
there  must  be  shown  some  admission  or  conduct  intended  to 
influence  the  conduct  or  action  of  another,  and  which  actually 
led  him  into  a  course  prejudicial  to  his  interests.  If  the 
Railway  Company  knew  that  Zurhorst  had  not  been  repaid 
his  advances,  and  that  the  legal  title  still  stood  in  him,  it 
cannot  say  that  Zurhorst *s  silence  misled  it  into  a  line  of 
conduct  whereby  it  suffered  a  loss  which  would  otherwise 
have  been  avoided.  Neither  is  there  evidence  that  any  loss 
or  injury  actually  occurred  by  the  bond  payment  made  on  that 
estimate.  The  proceeds  of  those  bonds  appear  to  have 
been  devoted  to  the  use  of  the  Railway  Company  in  other 
matters,  and  so  no  loss  resulted. 

There  seems  to  be  a  plain  error  in  the  matter  of  interest  on 
this  claim.  Zurhorst's  Exhibit  F  plainly  shows  that  the  dis- 
counts which  he  had  paid  upon  his  bank  note  up  to  October 
I,  1893,  form  a  part  of  this  account  there  rendered,  all  of 
which  he  has  received,  save  the  amount  due  on  his  bank  note. 
The  decree  will  be  modified  so  as  to  allow  interest  only  from 
October  i,  1893.  It  was  error  to  hold  that  Zurhorst's  lien 
extended  to  the  terminal  property  acquired  from  Frick.  The 
decree  will  be  corrected  so  as  to  confine  the  lien  to  Q.96  acres 
acquired  from  Marshall.  The  Second  National  Bank  did  not 
appeal.  We  cannot,  therefore,  consider  the  alleged  error  in 
respect  to  stopping  interest  on  December  13,  1898.  The  bank 
must  be  regarded  as  acquiescing. 

The  costs  of  appeal  in  No.  907  will  be  paid  by  the  appel- 
lant the  Mercantile  Trust  Company. 

On  Petitions  for  Rehearing. 
(July  2,  1901.) 

I.  John  G.  Carlisle  and  those  associated  with  him  as  hold- 
ers of  general  mortgage  bonds  complain  because  the  court  has 
not,  in  its  opinion,  specifically  dealt  with  alleged  diversions 
of  prior  lien  bonds,  and  have  affirmed  the  decree  of  the  cir- 
cuit court  holding  that  the  entire  issue  of  $2,000,000  of  prior 
lien  bonds  had  been  negotiated  for  value  to  a  barge  number 
of  persons,  who  are  now  the  lawful  holders  of  same  for  value. 
The  decree  in  that  respect  was  based  upon  the  report  of  the 
special  master.  In  the  opinion  heretofore  filed  we  dealt  very 
fullv  with  the  general  claim  made  in  behalf  of  general  mort- 
gage bondholders  that  t\ie  reorganization  scheme  or  agree- 
ment should  be  rescinded,  and  the  original  mortgagees  rein- 
stated in  their  rights  under  mortgages  made  by  predecessor 
companies.  We  need  not  repeat  what  we  then  said  in  respect- 
to  the  general  validity  of  the  prior  lien  mortgage.  It  is  enougfh 
to  say  that  we  upheld  that  mortgage  as  a  prior  lien.  The 
complaint  now  is  that  particular  bonds  secured  by  that  mort- 
gage may  be  held  by  persons  who  took  them  with  knowledge 
that  the  railroad  company  was  issuing  them  in  violation  of  the 
reorganization  agreement,  and  to  the  injury  of  general  mort- 
gage bondholders,  who  were  interested  in  having  them  applied 
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in  clearing  away  liens  prior  to  both  mortgages,  according  to 
the  provisions  of  the  reorganization  agreement.  The  pre- 
sumption exists  that  all  these  prior  lien  bonds  are  in  the  hands 
of  purchasers  for  value  without  notice  of  any  violation  of  the 
reorganization  agreement.  The  burden  of  proof  was  upon 
those  who  desire  to  defeat  the  lien  of  any  particular  bond. 
Murray  V.  Lardner,  2  Wall,  no,  17  L.  Ed.  857.  The  master 
reported  that  all  of  said  bonds  had  been  regularly  and  lawfully 
issued,  and  were  in  the  hands  of  bona  fide  holders. 

The  petition  for  rehearing  complains  of  this  finding  and  re- 
port, and  points  out  certain  bonds  as  bonds  issued  for  purposes 
not  contemplated  by  the  reorganization  agreement,  and  refers 
us  to  certain  portions  of  the  evidence  heard  by  the  master  bear- 
ing upon  this  subject.  It  may  be  that,  if  the  general  mort- 
gagees had  acted  with  some  vigilance,  they  might  have  pre- 
vented certain  alleged  diversions  to  their  detriment.  Instead 
of  actively  endeavoring  to  compel  the  railroad  company  to  use 
the  prior  lien  bonds  for  the  purposes  indicated  by  the  reorgan- 
ization agreement,  the  general  mortgagees  seem  to  have  lain 
dormant.  Indeed,  we  pointed  out  in  our  original  opinion 
that  they  themselves  had  received  such  bonds  in  payment  of 
interest  upon  their  general  mortgage  bonds,  and  hence  must 
have  been  aware  that  the  railroad  company  was  not  strictly 
using  the  prior  lien  bonds  as  the  reorganization  agreement 
contemplated.  The  findings  of  fact  by  a  master  are  supported 
by  a  strong  presumption  of  correctness,  and  will  not  be  set  aside 
or  modified  in  the  absence  of  clear  evidence  of  mistake  or 
error.  Camden  v.  Stuart.  144  U.  S.  104,  12  Sup.  Ct.  585,  36 
L.  Ed.  363 ;  Lake  Erie  &  W.  R.  Co.  v.  City  of  Fremont,  34 
C.  C.  A.  625,  92  Fed.  721.  The  only  exceptions  to  the  report 
of  the  special  master  bearing  upon  the  questions  as  to  the  bona 
fide  holding  of  the  issue  of  prior  lien  bonds,  interposed  by 
Carlisle  and  others,  are  the  tenth  and  twenty-second  excep- 
tions, which  are  in  these  words : 

**(io)  They  also  except  to  so  much  of  said  report  as  finds 
the  fact  to  be  that  there  has  been  no  diversion  of  prior  lien 
bonds,  and  say  that  the  evidence  before  the  master  shows  the 
contrary  to  be  true,  viz. :  The  statement  of  application  of 
prior  lien  bonds  furnished  by  George  W.  Sinks,  trustee,  dated 
August  I,  1898.'' 

**{22)  They  also  except  to  so  much  of  said  master's  report 
as  finds  as  matter  of  fact  that  the  entire  issue  of  the  Mercan- 
tile Trust  Company  bonds  has  been  duly  made  for  the  prin- 
cipal sum  of  $2,000,000,  and  that  they  have  been  duly  delivered, 
and  that  there  is  no  opposing  evidence,  and  say  that  the  evi- 
dence before  the  master  shows  the  contrary  to  be  true,  viz. : 
The  statement  of  George  W.  Sinks,  trustee,  dated  August  i, 
1898." 

These  exceptions  do  not  point  out  any  particular  bonds 
which  have  been  "diverted,**  or  which  are  not  now  held  by 
purchasers  for  value  without   notice.     The  exceptions  are 
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vafifue,  general,  and  insufficient  under  the  rules  of  practice, 
and  are  insufficient  to  support  the  errors  assigned  thereon. 
Exceptions  to  a  master's  reoort  must  point  out  specifically  the 
errors  upon  which  the  party,  relies.  The  object  of  such 
deiiniteness  is  to  give  the  master  an  opportunity  to  see 
wherein  his  report  is  subject  to  objection,  and  to  apprise  the 
opposite  party  of  just  what  he  has  to  meet.  Railway  Co.  v. 
Gordon,  151  U.  S.  28s,  14  Sup.  Ct.  343,  38  L.  Ed.  164,  The 
exceptions,  if  good  for  any  purpose,  would  operate  as  a  denial 
of  the  right  of  each  holder  of  prior  lien  bonds  to  share  in  the 
security  of  the  prior  mortgage,  and  require  the  court  to  hear 
the  whole  case  upon  all  the  facts  affecting  each  bond  and  its 
present  holder.  The  exceptions  are  manifestly  insufficient  to 
raise  any  question  against  any  particular  bondholder. 

2.  Attention  is  called  to  the  fact  that  certain  prior  lien 
bonds  were  placed  by  the  railroad  company  in  the  hands  of 
George  W.  Sinks,  as  trustee,  to  be  used  in  paying  certain 
debts  mentioned  in  the  agreement  under  which  the  bonds 
were  so  placed,  and  that  one  term  of  that  agreement  was  that 
the  coupons  on  such  bonds,  maturing  before  the  bonds  should 
be  disposed  of  for  the  purpose  of  the  trust,  should  be  cut  oS, 
canceled,  and  delivered  to  the  railroad  company.  It  does  not 
sufficiently  appear  how  far  Sinks  has  complied  with  this  agree- 
ment, nor  how  far  he  still  holds  bonds  under  said  trust.  The 
decree  will  be  modified,  so  far  as  it  provides  for  interest  upon 
bonds  held  by  said  Sinks  as  trustee  under  said  agreement,  and 
the  matter  is  remitted  to  the  circuit  court,  with  direction  to 
ascertain  what  bonds  are  held  by  said  Sinks  under  said  agree- 
ment, and  to  deal  with  the  matter  according  to  justice  and 
right. 

3.  The  petition  of  G.  W.  Sinks,  trustee,  presents  no  new 
question,  and  the  application  to  rehear  is  denied. 

4.  The  petition  of  Carlisle  and  others  for  a  rehearing  is 
denied.  The  decree  will,  however,  be  modified  as  above 
indicated. 


Southern  Ry.  Co.  v.  Wihcoxetal. 

{Supreme  Court  of  Appeals  of  Virginia^  June  20,1901,) 

[39  S.  E.  Rep.  144.] 

Carriage  of  Freight — Delivery  to  Carrier. — Where  a  contract  of  ship- 
ment does  not  specify  the  time  the  goods  are  to  be  delivered  to  the 
carrier  for  shipment,  the  shipper  has  a  reasonable  time. 

Same— Same— Pleading.— An  allef^ation  in  the  declaration  that  the 
g'oods  were  delivered  according-  to  the  agreement  is  to  be  construed  as 
alleging  a  delivery  within  a  reasonable  time. 

Same — Same — Same. — An  allegation  in  the  declaration  in  an  action 
by  a  shipper  against  a  carrier  for  breach  of  a  contract  of  shipment, 
which  alleges  an  offer  on  the  part  of  the  carrier  and  an  acceptance  by 
the  shipper,  is  an  allegation  of  an  acceptance  before  the  offer  was  with- 
drawn. 

Rates— Violation  of  Interstate  Commerce  Law— Pleading.— When  an 
interstate  railroad  is  sued  for  the  breach  of  a  contract  to  carry  goods 
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at  a  reduced  rate,  evidence  that  the  contract  is  illegal  as  a  violation  of 
the  interstate  commerce  law  is  admissible  under  the  g-eneral  issue. 

Rejecting  of  Plea — Harmless  Error. — Error  in  rejecting:  a  plea  ten- 
dered by  defendant  is  harmless  where  the  evidence  in  support  thereof 
is  admitted  under  the  g-eneral  issue. 

Res  GestflB. — Correspondence  between  the  parties  to  a  contract  after 
its  execution  is  not  admissible  in  an  action  thereon  as  a  part  of  the  res 
gesta. 

Carriage  of  Goods — Breach  of  Contract ~ Evidence — Res  Inter  Alios 
Acta. — Evidence  of  contracts  by  a  shipper  for  the  sale  of  goods  to  be 
shipped  over  a  certain  railroad,  the  railroad  not  being  a  party  thereto, 
is  inadmissible  in  action  by  the  shipper  against  the  railroad  for  the 
breach  of  a  contract  to  carry  the  goods  at  a  certain  rate,  though  such 
contracts  of  sale  are  based  on  the  reduced  freight  rate. 

Instructions. — Where  there  is  evidence  of  certain  facts,  an  instruc- 
tion is  properly  based  thereon,  though  such  evidence  is  insufficient  to 
support  a  verdict. 

Delivery  to  Carrier— Reasonableness  of  Time.— Where  a  contract  for 
the  shipment  of  goods  at  a  reduced  rate  requires  delivery  to  the  shipper 
within  a  reasonable  time,  and  there  is  considerable  delay  on  the  part  of 
the  shipper,  but  it  is  partially  caused  by  the  carrier  making  overcharges, 
and  by  an  increase  in  the  rate,  it  is  not  error,  in  an  action  against 
the  carrier  for  a  breach  of  the  contract,  to  submit  the  issue  whether  the 
goods  were  delivered  to  the  carrier  within  a  reasonable  time. 

Contracts  of  Shipment.— The  mere  promise  by  a  carrier  to  ship  cer- 
tain freight  at  a  certain  rate  does  not  constitute  a  contract  on  which  an 
action  can  be  based,  unless  the  shipper  accepts  the  offer  by  agreeing  to 
ship  the  goods  at  such  rate. 

Rules  on  File  with  Interstate  Commerce  Commission— Evidence.— 
Code,  §  3343,  authorizing  the  proof  of  records  kept  in  public  offices  by 
certified  copy,  does  not  prohibit  the  proof  of  the  schedule  of  rules  on  file 
with  the  interstate  commerce  commission  by  other  evidence. 

Illegal  Contract  for  Interstate  Shipment — Recovery  for  Breach.*— The 
illegality  of  a  contract  for  the  interstate  shipment  of  freight  at  a  less  rate 
than  specified  in  the  printed  schedules  of  rates,  which  is  prohibited  by 
the  interstate  commerce  act,  prevents  the  recovery  by  the  shipper  for 
a  breach  thereof. 

Same— Power  to  Validate. — Where  a  contract  for  the  interstate  ship- 
ment of  freight  is  illegal  in  being  lower  than  the  established  schedules, 
as  prohibited  by  the  interstate  commerce  act,  a  subsequent  lowering  of 
the  rate  to  that  specified  in  the  contract  does  not  validate  the 
contract,  and  render  the  carrier  liable  for  a  breach  thereof,  on  a  future 
increase  in  the  rate,  and  its  refusal  to  carry  the  goods  for  the  agreed 
rate. 

Error  to  law  and  chancery  court  of  city  of  Norfolk. 

Action  in  assumpsit  by  Frank  E.  Wilcox  and  another  against 
the  Southern  Railway  Company.  From  a  judgment  in  favor 
of  plaintiffs,  defendant  brings  error.     Reversed. 

W.  L.  Williams,  for  plaintiff  in  error. 
Walke  &  Old,  for  defendants  in  error. 

BUCHANAN,  T.  Wilcox  and  De  Jarnette,  the  defendants 
in  error,  brought  an  action  of  assumpsit  to  recover  from  the 
Southern  Railway  Company,  the  plaintiff  in  error,  the 
difference  between  an  alleged  ag:reed  rate  of  freight  and  that 
actually  charged  and  collected  by  the  railway  company  for 
the  transportation  of  certain  phosphate  rock  from  Mt.  Pleas- 
ant, in  the  state  of  Tennessee,   to   Raleic^h,    in  the   state  of 

*See  notes  at  end  of  case. 
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North  Carolina.  The  case  has  been  twice  tried.  The  judg- 
ment entered  upon  the  first  trial  was  reversed  by  this  court 
upon  a  former  writ  of  error  upon  the  ground  that  the  declara- 
tion did  not  aver  any  consideration  for  the  alleged  promise 
of  the  railway  company  upon  which  the  action  was  based, 
and  the  cause  remanded,  with  leave  to  the  plaintiffs  to  amend 
their  declaration.     Railway  Co.    v.  Willcox,  98  Va.  — .  35  S. 

E.  355. 

The  demurrer  to  the  declaration  as  amended,  and  to  each 
count  thereof,  was  overruled.  This  action  of  the  court  is 
assigned  as  error. 

The  objection  made  to  the  first,  second,  and  fourth  counts 
is  that  neither  avers  that  the  phosphate  rock  was  furnished 
by  the  plaintiffs  for  transportation  within  a  reasonable  time 
after  the  alleged  contract  for  shipment  was  made. 

The  first  and  fourth  counts  aver,  in  substance,  that  the  rail- 
way company  offered  to  carry  the  rock  upon  certain  terms,  and 
that  the  plaintiffs  accepted  the  offer.  The  second  count  avers 
that  the  railway  company  agreed  to  carry  the  rock  at  a  named 
price,  and  that  in  consideration  thereof  the  olaintiffs  bound 
themselves  to  deliver  it  for  transportation.  Each  of  the  three 
counts  aver  that  the  plaintiffs  did  furnish  the  rock  as  they  had 
agreed  to  do,  but  the  railway  company  charged  and  collected 
a  greater  freight  per  ton  for  carrying  it  than  the  contract  price. 
No  time  was  fixed  by  the  alleged  contract  in  which  the  rock 
was  to  be  delivered  for  shipment.  The  plaintiffs  had,  there- 
fore, a  reasonable  time  within  which  to  deliver  it,  and  the 
averments  in  each  of  the  counts  that  it  was  delivered  for  ship- 
ment as  they  had  agreed  to  furnish  it  must  be  construed  as 
averring  that  it  was  furnished  within  a  reasonable  time  after 
making  the  contract.  The  trial  court  so  construed  the  counts, 
as  is  clear  from  the  instructions  given  for  the  plaintiffs,  and 
properly  held  them  sufficient. 

The  objection  made  to  the  third  count  is  that,  while  it  avers 
an  offer  on  the  part  of  the  railway  company  to  transport  the 
rock  upon  the  terms  named,  and  an  acceptance  of  the  offer  on 
the  part  of  the  plaintiffs,  it  fails  to  aver  that  it  was  accepted 
before  it  was  withdrawn.  The  averment  that  the  offer  was 
accepted  necessarily  implies  that  it  had  not  been  withdrawn, 
for  there  could  be  no  acceptance  of  an  offer  that  had  been 
withdrawn. 

The  demurrer  to  the  declaration,  and  to  each  count  thereof, 
was  properly  overruled. 

The  rejection  of  two  soecial  pleas  offered  by  the  railway 
company,  in  which  it'was  averred  that  the  agreement  sued  on 
was  in  violation  of  the  act  of  congress  commonly  known  as 
the  ** Interstate  Commerce  Act,'*  and  was,  therefore,  illegal 
and  void,  is  assigned  as  error. 

The  defense  that  the  contract  was  illegal  was  clearly  admis- 
sible under  the  general  issue  which  had  been  pleaded.  4 
Minor.  Inst.  773;  «;  Rob.  Prac.  255;  Insurance  Co.  v.  Buck, 
88  Va.  517.  13  S.  E.  973. 
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But,  if  it  had  not  been,  the  railway  company  was  not  in- 
jured by  the  rejection  of  the  special  pleas,  as  it  was  permitted 
to  introduce  its  evidence  upon  that  question  under  the  gen- 
eral issue. 

The  admission  in  evidence  of  certain  letters  written  by  the 
plaintifis  to  the  defendant's  general  a^ent  at  Norfolk,  Va., 
dated,  respectively,  January  29,  February  23,  and  April  25, 
1898,  is  assigned  as  error. 

The  letter  of  January  29th  states  that  from  the  tenor  of  the 
letters  the  plaintifis  were  receiving  from  Raleieh  they  were 
very  much  afraid  that,  unless  the  freight  matter  from  Mt. 
Pleasant  to  Raleierh  was  adjusted  satisfactorily  very  soon, 
much  trouble  would  result ;  that  they  did  not  like  the  tone  of 
the  last  two  communications  they  had  received  from  the 
people  to  whom  they  had  sold  the  phosphate  rock  on  that  sub- 
ject, and  urged  the  railway  company  to  settle  the  question 
without  further  delay.  It  further  states  that  they  inclosed  a 
letter  which  showed  that  the  rate  of  freight  from  Mt.  Pleasant 
to  Norfolk  was  still  $3. 30  per  gross  ton ;  that  being  the  figure 
named  therein  about  the  time  freight  to  Raleigh  was  given 
them.  The  letter  of  February  23d  noted  the  reception  of  the 
agent's  letters  of  the  2d  and  5th  of  that  month,  expressed 
surprise  at  the  conclusion  of  the  general  freight  agent  of  the 
railway  company  as  stated  in  those  letters,  and  the  hope  that 
upon  a  reconsideration  of  the  matter  he  would  take  a  difierent 
view  of  the  question.  The  letter  then  gives  a  history  of  the 
matter  in  controversy  from  the  plaintiffs'  standpoint  from 
the  time  of  their  application  for  special  rates  in  the  winter  of 
1897  down  to  the  date  of  the  letter,  and  insisted  that  the  rail- 
way company  ought  to  transport  the  whole  3,000  tons  of  phos- 
phate rock  at  the  alleged  contract  price.  The  letter  of  April 
23d  states  that  there  are  inclosed  certain  letters,  as  requested 
by  the  defendant's  agent,  mentioning  briefly  the  contents  of 
each,  all  of  which  refer  to  the  freight  rate  to  Norfolk,  The 
letter  discusses  the  justice  and  propriety  of  giving  a  lower  rate 
to  Norfolk  than  to  Raleigh  when  shipments  made  over  the 
railway  company's  road  must  pass  the  last-named  point  to 
reach  Norfolk. 

These  letters  were  all  written  long  after  the  contract  in 
question  is  alleged  to  have  been  made  and  broken.  They  are 
no  part  of  the  res  gestae.  They  are,  for  the  most  part,  mere 
statements  of  the  plaintifis'  view  of  the  difierences  between 
the  parties  and  the  expression  of  plaintifis'  desire  to  have 
them  adjusted.  The  fact  that  a  lower  rate  may  have  been 
charged  by  the  railway  company  upon  shipments  of  phosphate 
rock  to  Norfolk  than  was  charged  to  Raleigh  could  not  have 
any  bearing  upon  the  issues  in  this  case,  as  the  plaintifis' 
demand  was  based  not  upon  an  unreasonable  or  excessive 
charge,  but  upon  a  violation  of  their  contract  rights. 

These  letters  ought  not  to  have  been  admitted  in  evidence. 

Neither  were  the  contracts  referred  to  in  bills  of  exceptions 
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numbered  12,  13,  and  17  proper  testimony.  Thev  were  con- 
tracts to  which  the  railway  company  was  not  a  party,  and  of 
which  it  had  no  knowledge  until  after  they  were  made.  It 
may  be  that  the  plaintiffs,  in  making  their  contracts  for  the 
sale  of  phosphate  rock,  fixed  their  prices  with  reference  to  the 
rate  of  freight  quoted  to  them  by  the  railway  company ;  but 
that  fact  does  not  tend  to  show  that  they  had  accepted  the 
railway  company's  offer,  and  bound  themselves  to  furnish  the 
rock  for  shipment.  If  they  accepted  the  railway  company's 
offer,  and  bound  themselves  to  furnish  the  rock  for  shipment, 
it  is  wholly  immaterial  to  whom  they  sold  the  rock,  or 
whether  they  sold  it  at  all.  Their  making  contracts  for  the 
sale  of  the  rock,  to  which  the  railway  company  was  not  a 
party,  and  of  which  it  had  no  knowledge  until  after  the  con- 
tracts were  made,  would  no  more  tend  to  show  that  they  had 
accepted  the  offer  than  their  not  making  contracts  for  its  sale 
would  tend  to  show  that  they  had  not  accepted  it. 

Instructions  numbered  i  and  2  are  objected  to  upon  the 
ground  that  there  was  no  sufficient  evidence  upon  which  to 
base  them. 

These  instructions  in  effect  told  the  jury  that,  if  they  believed 
that  the  railway  company  had  offered  to  transport  the  phos- 
phate rock  at  the  price  named,  and  that  the  plaintiffs  had 
accepted  the  offer  before  a  withdrawal  of  the  same,  then  such 
acceptance  constituted  a  contract ;  and,  if  they  further  believed 
from  the  evidence  that  the  plaintiffs  furnished  the  rock  for 
shipment  within  a  reasonable  time  under  all  the  facts  and 
circumstances  of  the  case,  then  the  defendant  was  bound  to 
transport  the  rock  at  the  agreed  rate.  There  was  evidence 
tending  to  prove  the  facts  upon  which  these  instructions  were 
based.  Whether  it  was  sufficient  or  not  to  support  a  verdict 
could  not,  under  our  practice,  be  passed  upon  by  the  court 
when  instructing  the  jury.  Where  a  defendant  is  of  opinion 
that  the  plaintiff  has  failed  to  prove  his  case,  he  can  demur  to 
the  evidence,  and  generally  have  the  court  pass  upon  its 
sufficiency;  or  he  can  wait  until  the  jury  have  found  their 
verdict,  and,  if  it  be  against  him,  have  the  court  pass  upon  its 
sufficiency  upon  a  motion  to  set  it  aside.  But,  if  the  case 
goes  to  the  jury,  and  there  is  any  evidence  tending  to  prove  a 
fact,  it  is  proper  for  the  court  to  give  an  instruction  applica- 
ble to  it  if  requested  to  do  so,  even  though  it  is  so  slight  as  to 
be  insufficient  to  support  a  verdict  founded  upon  it.  Jones  v. 
Morris,  97  Va.  43,  49,  33  S.  E.  377,  and  cases  cited. 

The  objection  to  the  other  instruction,  numbered  3. 'given 
for  the  plaintiffs,  is  that  the  Question  of  whether  the  phosohate 
rock  had  been  delivered  for  shipment  within  a  reasonable 
time  after  the  making  of  the  alleged  contract  was  a  question 
for  the  court,  and  ought  not  to  have  been  submitted  to  the 
jury,  as  was  done  by  the  instruction.  There  was  considerable 
delay  on  the  part  of  the  plaintiffs  in  delivering  the  rock  for 
transportation;  but  for  this  delay,  if  there  was  a  valid  con- 
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tract  for  its  shipment,  the  defendant  was,  to  some  extent, 
responsible.  It  made  overcharges  on  the  earlier  shipments, 
in  adjusting  which  there  was  delay.  Soon  afterwards  the 
connecting  carrier  objectine  to  a  continuation  of  the  contract 
rate  of  freight,  the  rate  was  changed.  All  these  things  had 
more  or  less  effect  upon  the  delivery  of  the  rock  for  shipment, 
and  the  question  whether  it  was  delivered  within  a  reasonable 
time  was  properly  left  to  the  jury  to  be  determined  by  them 
under  the  facts  and  circumstances  in  evidence. 

From  what  has  been  said  in  reference  to  the  last-named 
instruction,  it  follows  that  the  court  rightly  refused  to  give  the 
railway  company's  instruction  numbered  i,  which  was  in 
conflict  with  it. 

The  railway  company's  instructions  numbered  2  and  3, 
which  the  court  refused  to  give,  told  the  jury,  in  effect,  that, 
nnless  they  believed  from  the  evidence  that  the  plaintiffs  had 
promised  or  agreed  to  furnish  about  3.000  tons  of  phosphate 
rock  to  be  carried  by  the  railway  company  at  the  freight  rate 
named  in  its  offer,  the  plaintiffs  were  not  entitled  to  recover, 
and  they  must  find  for  the  defendant. 

There  was  no  consideration  for  the  promise  of  the  railway 
company  to  transport  the  rock  unless  there  was  a  promise  on 
the  part  of  the  plaintiffs  which  bound  them  to  furnish  the 
rock  for  shipment.  The  fact  that  the  plaintiffs  made  a  con- 
tract with  a  third  party  for  the  sale  and  delivery  of  the  rock 
based  upon  the  rate  of  freight  named  by  the  defendant,  cannot 
affect  the  question.  If  the  plaintiffs  accepted  and  bound 
themselves  to  furnish  the  rock  for  shipment,  they  were  entitled 
to  have  it  shipped  at  that  rate,  if  the  contract  was  in  other 
respects  valid.  If  they  did  not  accept  the  offer,  and  were  not 
bound  to  furnish  it  for  shipment,  they  had  no  right  to  have  it 
shipped  at  the  rate  named,  if  the  regular  rate  was  different, 
although  they  may  have  made  contracts  with  third  parties 
upon  the  basis  of  the  named  rate.  The  mutual  obligations  of 
the  parties,  the  one  to  transport  and  the  other  to  furnish  for 
transportation,  would  have  been  a  sufficient  consideration  for 
the  promise  of  each ;  but,  if  the  plaintiffs  did  not  accept  the 
offer  of  the  railway  company,  and  were  not  bound  to  furnish 
the  rock  for  shipment,  the  railway  company's  offer  or  promise 
was  a  mere  nude  pact,  the  breach  of  which  would  furnish  no 
ground  of  action  (Railway  Co.  v.  Willcox,  supra;  Railway  Co. 
V.  Dane,  43  N.  Y.  240).  and  the  jury  should  have  been  so 
instructed. 

The  refusal  of  the  court  to  give  instructions  numbered  4  and 
5  asked  for  by  the  railway  company  is  also  assigned  as  error. 

These  instructions  were  intended  to  raise  the  question  of 
the  legality  of  the  contract  sued  on.  One  of  the  objections 
made  to  them  is  that  there  was  no  proper  evidence  before  the 
jury  upon  which  to  base  them.  In  this  contention  the  plain- 
tiffs are  clearly  in  error.  Witnesses  testified  as  to  the  estab- 
lished freight  rate  in  force  at  the  time  the  contract  was  alleged 
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to  have  been  made,  and  copies  of  the  freight  schedules  on  file 
in  the  pfiBce  of  the  interstate  commerce  commission  were 
introduced,  all  of  which  tended  to  prove  that  the  established 
rate  was  higher  than  the  alleged  contract  rate.  It  is  true  that 
these  copies  were  not  attested  in  the  manner  provided  by 
section  3343  of  the  Code,  but  a  witness  was  introduced  who 
testified  that  he  had  compared  them  with,  and  that  they  were 
exact  copies  of.  the  originals  on  file  in  the  office  of  the  inter- 
state commerce  commission.  The  railway  company  had  the 
right  to  prove  the  freight  rate  on  file  in  the  office  of  the  inter- 
state commerce  commission  by  introducing  in  evidence 
examined  copies.  That  is  one  of  the  usual  methods  of  prov- 
ing records.  The  method  provided  by  section  3343  of  the 
Code  is  merely  cumulative.  The  enactment  of  such  statutes 
rendering  admissible  a  convenient  species  of  evidence  does 
not  thereby  deprive  parties  of  the  right  to  resort  to  any  other 
mode  of  proof  allowable  at  common  law,  unless  in  the  enact- 
ment of  the  statute  it  is  clearly  indicated  (as  it  is  not  in  this 
case)  that  it  was  the  intention  of  the  legislature  to  abrogate 
the  old  rule.  2  Tayl.  Ev.  §§  1546,  1547;  i  Green.  Ev.  §§  505- 
508. 

The  plaintiffs'  shipments  were  interstate  freight,  and  must 
be  governed  by  the  interstate  commerce  act.  That  statute 
prohibits  an  interstate  carrier  from  contracting  for  or  collect- 
ing a  less  rate  of  freight  on  interstate  shipments  than  that 
specified  in  the  schedules  of  rates  in  force  at  the  time,  and 
which  are  required  to  be  printed,  and  kept  at  all  stations  for 
the  inspection  and  use  of  the  oublic.  The  evidence,  as  before 
stated,  tended  to  show  that  the  alleged  contract  was  in  viola- 
tion of  that  act.  If  it  was,  there  could  be  no  recovery  upon 
it.  The  general  rule  of  law  being  that  a  contract  made  in 
violation  of  law  is  void,  and  that  when  a  plaintiff  cannot 
establish  his  cause  of  action  without  relying  upon  an  illegal 
contract  he  cannot  recover.  Camp  v.  Bruce,  96  Va.  521,  31 
S.  E.  901,  43  L.  R.  A.  146;  Hancock  v.  Railroad  Co.,  145 
U.  S.  416,  12  SuD.  Ct.  969,  36  L.  Ed.  755;  5  Rob.  Prac.  409, 
etc.  There  is  no  reason  why  contracts  in  violation  of  the 
interstate  commerce  act  should  not  be  governed  by  the  gen- 
eral rule,  and  the  courts  which  have  passed  upon  this  question 
have  generally  so  held.  See  Railway  Co.  v.  Bundick  (Ga. ) 
21  S.  E.  995;  Railway  Co.  v.  Harrison  (Ala.)  24  South,  552; 
Railway  Co.  v.  Hubbell  (Kan.)  38  Pac.  266;  Railway  Co.  v. 
Clements  (Tex.  Civ.  App.)  49  S.  W.  913;  Wight  v.  U.  S.,  167 
U.  S.  513,  17  Sup.  Ct.  822,  42  L.  Ed.  258. 

It  is  insisted  that,  although  the  contract  in  question  may 
have  been,  at  the  time  it  was  made,  in  violation  of  the  inter- 
state commerce  act,  yet  that  the  railway  company  and  con- 
necting carriers  subsequently  lowered  their  rate  in  the 
manner  provided  by  the  interstate  commerce  act  so  as  to  con- 
form to  the  contract  rate,  and  carried  a  portion  of  the  phos- 
phate rock  at  the  lower  rate,  thus  making  valid  the  contract 
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rate :  but  afterwards  restored  the  rate  to  what  it  was  when  the 
contract  was  made,  and  charged  and  collected  the  restored 
rate  on  all  subsequent  shipments,  in  violation  of  the  plain- 
tiffs' rights.  The  evidence  tends  to  show  that  the  railwav 
company,  after  it  learned  that  the  plaintiffs  had  made  a  con- 
tract for  the  sale  of  the  phosphate  rock  upon  the  faith  of  the 
rate  quoted  to  them  by  mistake,  did  induce  the  connecting: 
carriers  to  lower  the  rate  so  as  to  conform  to  the  contract  rate, 
and  kept  that  rate  in  force  from  July  22,  1897,  until  the  i6th 
of  the  following  November,  when  the  rate  was  advanced  or 
restored  to  what  it  was  when  the  allesred  contract  was  made. 
The  fact  that  the  railway  company  and  connecting:  carriers 
lowered  their  rate  after  the  alleged  contract  was  made,  and 
transported  a  part  of  the  phosphate  rock  at  the  lowered  rate, 
did  not  make  the  cuntract  sued  on  valid  and  binding  on  the 
railway  company  if  it  was  invalid  in  its  inception.  The  rail- 
way companv  was  under  no  leg:al  oblig:ation  to  lower  the  rate, 
and,  if  it  and  the  connecting  carriers  lowered  it  when  they 
were  under  no  legal  obligation  to  do  so,  they  clearly  had  the 
right  to  advance  it  to  the  old  rate  (if  that  rate  was  reasonable, 
and  that  is  not  questioned  in  this  case)  in  accordance  with 
the  provisions  of  the  interstate  commerce  act.  There  being 
no  legal  duty  upon  them  to  lower  the  rate,  they  violated  no 
right  of  the  plaintiffs  in  restoring  it. 

The  plaintiffs'  right  to  recover  depends  upon  the  validity  of 
their  alleged  contract.  If  that  was  made  in  violation  of  the 
interstate  commerce  act,  they  cannot  recover,  and  the  jury 
ought  to  have  been  so  instructed. 

It  will  be  unnecessary,  if  not  improper,  to  consider  the 
remaining  assignment  of  error,  viz.  that  the  verdict  was  con- 
trary to  the  evidence,  as  the  judgment  of  the  court  will  have 
to  be  reversed  for  the  errors  above  mentioned,  and  the  cause 
remanded  for  a  new  trial,  in  which  the  evidence  may  be 
different. 

The  judement  of  the  court  of  law  and  chancery  must  be 
reversed,  the  verdict  set  aside,  and  the  cause  remanded  for  a 
new  trial  to  be  had  not  in  conflict  with  the  views  expressed 
in  this  opinion. 

Reversed. 

KEITH,  P.,  absent. 

NOTES. 

Whether  There  May  Be  a  Recovery  for  Breach  of  Contract  for  Inter- 
state Shipment  Which  Provides  for  Rates  Prohibited  by  Interstate  Com- 
merce Law. — One  who  shipped  goods  under  an  agreement  with  the 
a^^ent  of  a  railway  company  for  a  lower  rate  than  that  filed  by  the 
company  with  the  interstate  commerce  commission,  cannot,  where  he  is 
charged  the  full  rate  by  the  company,  recover  the  excess  of  the  full  rate 
over  the  agreed  rate,  even  though  he  was  ignorant  that  the  agree- 
ment for  a  reduced  rate  was  illegal.  Missouri,  K.  <&  T.  Ry.  Co.  v. 
Bowles  (Ind.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  12. 

Same — Act  Applicable  to  Contracts  Made  Prior  to  Its  Passage. — The 
provision  of  such  act  prohibiting  discrimination  is  applicable  to  con- 
tracts made  prior  to  its  enactment.     And  a  contract  made  by  an  inter- 
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state  carrier  prior  to  the  passage  of  the  act  is  invalid,  if  it  provides  for 
lower  rates  for  the  transportation  of  property  than  those  made  to  the 
public  generally  for  like  services.  Southern  Wire  Co.  v.  St.  Louis 
B.  &  T.  R.  Co.,  38  Mo.  A  pp.  191. 

Under  the  provisions  prohibiting*  unjust  discrimination  by  common 
carriers,  a  contract  made  prior  to  the  passage  thereof  for  the  transpor- 
tation of  freight  under  terms  and  at  rates  contrary  to  the  provisions  of 
the  law,  cannot  be  enforced  against  the  carrier  to  recover  rebates  due 
upon  freight  carried  after  the  law  had  taken  effect.  BuUard  v.  North- 
em  Pac.  R.  Co.,  45  Am.  &  Eng.  R.  Cas.  234,  10  Mont.  168,  25  Pac.  Rep. 
120. 

Before  the  passage  of  the  Interstate  Commerce  Act  defendant  prom- 
ised to  pay  plaintiffs  a  rebate  of  six  dollars  a  car  on  170  car  loads  of 
lumber,  which  plaintiffs  promised  to  furnish  for  transportation.  Plain- 
tiffs delivered  and  defendant  transported  73  carloads  before  and  97  after 
the  act  took  effect.  Defendant  paid  the  rebate  on  the  73  cars.  This 
suit  was  to  recover  it  upon  the  remaining  97.  The  agreed  case  was  that 
plaintiffs  should  have  judgment  unless  their  right  to  recover  was 
'*barred"  by  the  Interstate  Commerce  Act.  Heldy  that  plaintiffs  could 
not  recover  ;  for  the  contract  was  void  at  common  law  as  a  discrimina- 
tion, and,  being  void,  plaintiffs  never  had  any  right  under  it  which 
could  be  barred.  Fitzgerald  v.  Grand  Trunk  R.  Co.,  49  Am.  A  Eng. 
R.  Cas.  8,  63  Vt.  169,  22  Atl.  Rep.  76. 

Same—Action  May  Be  Maintained  for  Loss  of  Freight  through  Neg- 
ligence.— The  fact  that  a  bill  of  lading  purports  to  grant  a  rebate  con- 
trary to  the  provision  of  the  interstate  commerce  law  does  not  render  it 
void  so  as  to  prevent  an  action  for  loss  of  the  freight  through  negligence 
from  being  maintained  against  the  car^-ier.  Merchants'  Cotton-Press 
%L  Storage  Co.  v.  Insurance  Co.  of  North  America,  151  U.  8.  368, 14  Sup. 
Ct.  Rep.  367,  38  L.  Ed.  195. 

Such  act  will  not  render  a  bill  of  lading  to  shippers  invalid  because 
of  the  allowance  of  a  rebate,  so  as  to  defeat  the  right  of  insurance 
companies,  who  have  paid  a  loss,  to  be  subrogated  to  the  rights  of 
the  insured  against  the  company.  Merchants*  C.  P.  &  8.  Co.  v. 
Insurance  Co.  of  N.  A.,  151  U.  S.  368, 14  Stip.  Ct.  Rep.  367. 


Smith  et  ux,  v.  Atlantic  City  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey  ^  June  17 ^  /go/,) 

[49  Atl.  Rep.  547.] 

Crossing  Gates— Care  Required  in  Management.*— It  is  the  duty  of  a 
railway  company  to  exercise  ordinary  care  in  the  management  of  gates 
at  crossings,  and  it  is  responsible  to  a  traveler  who,  being  without 
fault  himself,  is  injured  by  the  negligent  management  of  such  gates. 

Same — Same — Personal  Injuries— Negligence — Question  for  Jury — 
Open  Gates  as  Invitation  to  Cross — Duty  to  Look  and  Listen,  f— The 
plaintiff,  at  the  railway  crossing  of  a  city  street,  was  struck  by  a 
descending  safety  gate,  as  she  reached  the  end  of  the  crossing,  and  was 
severely  hurt.  The  gates  were  open  when  she  began  to  cross,  and  she 
failed  to  notice  the  lowering  of  the  gates  before  she  was  struck.  The 
gateman  did  not  see  her,  but  there  was  no  obstruction  to  his  view  of  her 
while  crossing.  On  the  trial  of  the  action  against  the  company,  mo- 
tions to  nonsuit  and  to  direct  a  verdict  were  made  and  denied,  f/eldy 
on  review,  that  the  question  of  the  gateman 's  negligence  was  for  the 
jury  ;  also  that  in  view  of  the  fact  that  the  open  gate  was  an  invitation 

*See  notes  at  end  of  case. 

fOpen  crossing  gates  as  invitation  to  cross,  see  Woehrle  v,  Minnesota 
Transfer  Ry.  Co.  (Minn.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  529,  and 
foot-note. 
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to  the  plaintiff  to  cross,  and  that  notwithstanding  this  it  was  still  her 
duty  to  look  and  listen  for  trains,  and  to  extend  her  observation  to 
approaching  vehicles  and  to  the  safety  of  her  path,  the  question  of  con- 
tributory negligence,  in  failing  to  look  further  at  the  gates,  was  prop- 
erly submitted  to  the  jury. 

Exceptions. — The  exceptions  taken  to  portions  of  the  charge  were  not 
sustained. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  Charles  B.  Smith  and  wife  against  the  Atlantic 
City  Railroad  Company.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.     Affirmed. 

J.  Willard  Morgan  and  Charles  V.  D.  Joline,  for  plaintiff 
in  error. 

Howard  Carrow,  for  defendants  in  error. 

HENDRICKSON,  J.  This  writ  is  brought  to  review  the 
ruling  of  the  trial  judee  of  the  Camden  circuit  in  a  suit  brought 
by  Charles  B.  Smith  and  Marion,  his  wife,  against  the  defend- 
ant company.  The  claim  is  for  damagres  resulting  from  per- 
sonal injuries  to  the  wife,  caused  by  her  being  struck  by  a 
descending  safety  gate  while  crossing  the  railroad  tracks  of  the 
company  where  they  intersect  with  Second  street,  near 
Kaigns  avenue,  in  the  city  of  Camden.  The  accident  occurred 
about  q:30  o'clock  in  the  daytime,  on  March  19,  1900.  The 
injured  plaintiff  was  walking  along  one  of  the  sidewalks  of 
Second  street,  which  runs  north  and  south,  with  the  purpose 
of  visiting  a  neighbor.  She  had  passed  the  northerly  safety 
gate,  which  was  open,  and  was  struck  upon  the  back  of  the 
head  and  neck  by  the  southerly  gat«,  just  as  she  reached  the 
end  of  the  crossing,  and  was  quite  seriously  injured.  The  prin- 
cipal assignment  of  error  is  based  uuon  the  refusal  to  nonsuit 
at  the  close  of  the  plaintiff's  case.  The  ground  of  the  motion, 
as  stated,  was  contributory  negligence  on  the  part  of  the 
plaintiff. 

To  sustain  an  exception  to  such  a  refusal  to  nonsuit,  it  must 
be  clearly  established,  from  the  facts  and  circumstances 
developed  in  the  plaintiff's  case,  that  her  failure  to  exercise 
ordinary  or  reasonable  care  proximately  contributed  to  the 
injury  complained  of .  If,  upon  the  facts  proven,  the  question 
of  contributory  negligence  is  a  fairly  debatable  one,  it  must  be 
submitted  to  the  jury.  Railroad  Co.  v.  Righter,  42  N.  J. 
Law,  180;  Bonnell  V.  Railroad  Co.,  39  N.  J.  Law,  189;  Rail- 
road Co.  V.  Middleton,  57  N.  J.  Law,  154,  31  Atl.  616.  51  Am. 
St.  Rep.  597 ;  New  Jersey  School  &  Church  Furniture  Co. 
V.  Board  of  Education  of  Somerville,  58  N.  J.  Law,  646,  35 
Atl.  397. 

It  can  hardly  be  said  that  plaintiff  was  negligent  in  entering 
upon  the  crossing  when  the  gates  were  ud.  It  has  been  held 
by  this  court  that  when  a  person  is  about  to  cross  a  railroad 
track  where  he  knows  that  a  flagman  is  habitually  stationed, 
and  finds  that  he  is  not  at  this  post,  giving  a  signal  of  danger. 
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the  traveler  has  a  right  to  presume  that  a  tr^in  is  not  about 
to  pass.     Berry  v.  Raihroad  Co.  (N.  J.  Err.  &  App. )  4  Atl.  .^03. 

The  fact  that  the  gates  are  open  is  held  to  be  an  invitation 
to  cross,  and  an  assurance  that  the  track  can  be  crossed  in 
safety.  3  Elliott,  R.  R.  §  iif;7.  But.  notwithstanding  this, 
the  traveler  must  still  exercise  reasonable  care  in  crossing,  as 
is  held  in  that  case  and  in  the  authority  cited.  And  the 
contention  is  that  the  plaintiff,  while  passing  over  the  cross- 
ing, bein^  in  a  place  of  danger,  should  have  looked  both  for 
the  approach  of  a  train  and  at  the  gates,  which  were  liable  to 
be  lowered  nipon  its  approach ;  and  she  did  not  look  for  the 
train,  nor  at  the  eates,  or,  looking,  saw,   but  did  not  heed. 

But  the  contention  is  scarcely  justified  by  the  facts.  When 
asked  if  she  looked  rieht  ahead  all  the  time  when  crossing, 
she  replied,  **Well,  I  suppose  I  did;  I  don't  know  that  I 
looked  around.'*  When  asked  if  she  noticed  any  train  com- 
ing, her  reply  was,  '*I  did  not  see  nor  hear  any  train;  I 
couldn't  say  whether  there  was  or  not."  It  appears  fuifther 
in  the  testimony  that  there  was  a  wagon  coming  across  north 
as  she  was  going  south.  It  was  also  developed  in  the  evi- 
dence that  she  received  no  warnine  from  anybody  that  the 
gates  were  coming  down.  Another  witness  testified  that  the 
gates  were  up  when  the  plaintiff  passed  upon  the  crossing; 
that  as  she  reached  the  last  rail  the  gates  descended  upon  her, 
striking  her  upon  the  head;  and  that  he  heard  no  bell  ring  as 
the  gates  were  lowered.  It  should  be  remembered  also  that 
the  gates,  when  open,  stood  perpendicular.  It  will  thus  be 
seen  that  there  were  several  things  to  naturally  draw  plain- 
tiff's attention  while  she  was  crossing.  It  was  her  duty  to 
look  and  listen  for  the  train. 

Whether  she  did  this  or  not  is  somewhat  debatable.  She 
might  also  look  for  approaching  vehicles  about  to  cross,  and  at 
the  tracks  over  which  she  had  to  walk,  to  see  if  her  way  was 
clear  and  safe.  It  is  contended  that,  in  addition  to  observing 
her  other  surroundings,  she  should  have  been  lookine  at  the 
gates ;  that  she  should  be  charged  with  the  same  duty  respect- 
ing the  descending  gates  as  she  would  be  charged  with  respect- 
ing an  approaching  train.  This  last  proposition  is  not  tenable. 
The  gates  are  not  such  a  place  of  danger  as  a  railroad  track. 
While  pedestrians  are  chargeable  with  the  exercise  of  reason- 
able care  as  to  defects  or  dangers  in  a  sidewalk,  it  was  held 
not  to  be  negligence  per  se  to  fail  to  see  an  opening  in  a  pub- 
lic bridge  where  a  person  was  alighting  from  a  bicycle. 
Mahnken  v.  Board  (N.  J.  Err.  &  Apo.)  41  Atl.  921.  See,  also. 
Durant  v.  Palmer,  29  N.  J.  Law,  544.  It  is  also  held  that 
how  a  prudent  man  would  act  in  the  face  of  concurrent  and 
distracting  dangers  must,  in  the  nature  of  things,  be  a  question 
of  fact  for  a  jury.  Connelly  v.  Railway  Co.,  56  N.  J.  Law, 
700,  29  Atl.  438,  44  Am.  St.  Rep.  424. 

Considering  the  different  objects  and  duties  which  were 
then  present,  likely  to  occupy  the  attention  of  the  plaintiff  ia 
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this  case,  can  it  be  said  that  she  failed  to  exercise  ordinary 
and  reasonable  care  in  not  having  regard,  among  other  things, 
to  the  possible  danger  of  the  lowering  of  these  gates  while  she 
was  passing  off  the  crossing?  If  so,  does  this  inference  so 
clearly  appear  as  not  to  be  a  subiect  for  fair  debate?  We 
think  not.  On  the  contrary,  we  think  it  was  a  question  about 
which  men  might  reasonably  differ,  and  was  therefore  a 
proper  subject-matter  for  submission  to  the  jury. 

Another  exception  taken  was  to  the  refusal  of  a  request  to 
direct  a  verdict  for  the  defendant.  It  is  argued  that,  upon 
the  whole  evidence,  there  was  no  negligence  shown  by  the 
defendant's  agents;  that  the  gate  keeper  was  without  fault, 
and  the  gate  was  in  proper  condition;  that  defendant's  evi- 
dence was  to' the  effect  that  the  train  was  coming  fast ;  that 
a  team  was  trotting  up.  north  bound ;  that  the  gate  keeper 
looked  and  hallooed  to  all  the  people  whom  he  saw  to  hurry 
across;  that  he  did  not  see  plaintiff,  either  before  or  at  the 
time  she  was  injured.  But  here  arises  the  question  of  the 
exercise  of  reasonable  care  by  the  defendant  company  in  the 
shutting  down  of  its  gates.  It  is  the  duty  of  a  railway  com- 
pany to  exercise  ordinary  care  in  the  manaeement  of  gates  at 
crossings,  and  it  is  responsible  to  a  traveler  who,  being  with- 
out fault  himself,  is  injured  by  a  negligent  management  of 
such  eates.  3  Elliott,  R.  R.  §  117I)  and  cases  cited.  By  the 
erection  of  the  safety  gates,  it  has  recognized  the  crossing  as  a 
dangerous  one.  As  before  stated,  they  were  open  when  the 
plaintiff  started  to  ciross,  and  therefore  she  had  a  right  to 
presume  that  a  train  was  not  about  to  pass. 

There  was  evidence  on  the.  part  of  plaintiff  which  tended  to 
prove  that  the  gates  were  not  in  proper  condition,  in  that 
the  automatic  bell  connected  therewith  was  not  ringing  as 
usual  to  give  travelers  notice  that  the  gates  were  about  to 
close  down.  There  was  nothing  to  obstruct  the  gateman's 
view  of  the  plaintiff  as  she  was  crossine,  and  yet  he  says  he 
did  not  see  her.  Here  were  disputed  facts  to  be  settled,  and, 
in  addition,  the  question  of  whether  the  company  was  in  the 
exercise  of  due  care,  when  its  agent  thus  let  down  its  eates 
without  looking  or  seeing  whether  pedestrians  were  in  the  act 
of  crossing,  whom  it  might  strike  in  descending,  was,  to  say 
the  least,  a  debatable  one,  and  hence  the  case  was  a  proper  one 
to  go  to  the  jury. 

The  exception  to  the  part  of  the  judge's  charge  as  to  the 
burden  of  proving  contributory  negligence  cannot  be  sus- 
tained. The  judge's  words  were:  **But  then  the  burden 
shifts,  and  it  is  for  the  defendant  to  satisfy  you  that  the  plain- 
tiff was  guilty  of  neeligence;  in  other  words,  that  the  plaintiff 
did  not  use  reasonable  care  as  a  pedestrian  along  the  street  to 
see  the  descending  gate."  The  criticism  is  that  from  this  the 
jury  might  infer  that  the  court  meant  that  the  defendant  must 
introduce  testimony  to  show  that  the  plaintiff  was  negligent. 
We  see  nothing  in  the  language  to  justifv  such  a  conclusion. 
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The  court  properly  said,  in  fact,  that  the  burden  was  upon  the 
defendant,  not  to  prove  by  evidence,  but  to  satisfy  the  jury 
that,  under  the  proofs,  the  plaintiff  was  herself  neg:lis:ent. 
And  this  accords  with  the  legal  rfequirement. 

The  only  other  exception  argued  was  the  failure  or  refusal 
of  the  court  to  charge  defendant's  request  that,  **if  the  injury 
was  occasioned  in  any  degree  by  the  plaintiff's  own  negligence, 
she  is  without  redress,  unless  the  act  of  the  defendant 
amounted  to  willful  trespass  or  intentional  wrong."  The  first 
proposition  here  named  was  fully  covered  by  the  charge,  and 
the  omission  to  state  the  qualifying  clause  as  to  willful  tres- 
pass or  intentional  wrong  could  not  have  iniured  the  defend- 
ant. There  was  no  charge  of  willfulness  in  the  pleadings  as  to 
the  act  complained  of,  and  no  evidence  in  the  dase  to  indicate 
it.  It  was  therefore  unnecessary  to  embrace  that  subject  in 
the  charge.  There  being  no  error  shown,  the  judgment 
should  be  affirmed. 

NOTES. 

Care  Required  in  Managing  Railroad  Crossing  Gates. — It  is  the 
duty  of  the  gatekeeper  at  a  level  crossing,  not  merely  to  open  it 
when  required  for  the  passage  of  horses  and  vehicles,  but  to  exercise 
reasonable  caution  and  discretion  in  doing  so,  so  as  to  protect  trav- 
elers from  passing  trains.  Lunt  v,  London  &  N.  W.  R.  Co.,  L.  R.  1 
Q.  B.  277,  12  Jur.  N.  S  409,  35  L.  J.  Q.  B.  105,  14  W.  R.  497,  14  L.  T.  225. 

A  railroad  company  having  established  at  a  street  crossing  a  gate 
under  the  care  of  a  flagman,  is  bound  to  close  its  gate  when  the  cars  are 
passing  over  the  crossing-,  to  give  a  reasonable  warning  by  whistle  or 
bell  and  to  pass  the  crossing  at  a  reasonably,  safe  speed.  Whelan  v. 
New  York,  L.  E.  &  W.  R.  Co.,  38  Fed.  Rep.  15. 

When  gatemen  are  maintained  at  railroad  crossings  it  is  their  duty  to 
observe  the  tracks,  and  know  when,  on  account  of  trains  or  engines 
thereon,  it  becomes  dangerous  for  persons  to  cross,  and,  when  it  is  so,  to 
close  the  gates  and  keep  them  closed,  to  prevent  persons  from  going- 
upon  the  tracks,  so  long  as  the  danger  continues  ;  and  when  the  tracks 
are  clear,  or  persons  may  cross  without  danger  from  passing  cars  and 
locomotives,  then  io  open  the  gates  and  keep  them  open,  to  enable  per- 
sons to  cross,  so  long  as  it  is  safe  for  them  to  do  so,  but  no  longer. 
Cleveland,  C,  C.  &.  I.  R.  Co.  v,  Schneider,  35  Am.  &  Eng.  R.  Cas.  334, 
45  Ohio  St.  678,  17  N.  E.  Rep.  321 ;  Whelan  v.  New  York,  L.  E.  A  W.  R. 
Co., 38  l-ed.  Rep.  15. 

Same— Where  Train  Might  Have  Been  Seen  by  Traveier. — It  is  neg- 
ligence for  a  railway  company  to  leave  a  crossing  gate  open,  whereby 
a  person  attempts  to  cross  the  track  and  is  knocked  down  and  injured 
by  a  train  which  he  did  not  see.  although  it  might  have  been  seen  from 
>Bome  distance.     Wanless  v.  North  Eastern  R.  Co.,  25  L.  T.  103. 

Same — Illustrations. — In  an  action  for  killing  a  man  at  a  grade  cross- 
ing, the  evidence  showed,  among  other  things,  that  the  deceased 
approached  the  crossing  in  the  dusk  of  the  evening-,  and  just  before  he 
reached  the  track  the  gatekeeper  began  to  close  the  gate,  swung  his 
lantern,  and  shouted  to  the  intestate  to  stop;  that  he  did  so,  but 
immediately  the  gatekeeper  shouted  to  him  to  hurry  up,  whereupon  he 
again  started  his  horse,  but  was  struck  by  an  engine  before  he  got 
across  the  track.  Held^  sufficient  evidence  of  negligence  to  warrant  a 
finding  for  the  plaintiff.     Bay  ley  v.  Eastern  R.  Co.,  125  Mass.  62. 

Same — Same — Permitting  Stranger  to  Open. — It  may  be  as  negligent 
in  a  company  to  permit  strangers  to  open  its  gates  after  they  are 
closed  as  to  fail  to  close  them.  So  held,  where  plaintiff's  intestate  was 
killed  at  a  crossing  where  gates  were  maintained  and  had  been  closed, 
but  where  one  of  them  had  been  lifted  by  a  woman  who  wished  to  cross 
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jast  before  the  deceased  approached  the  crossing'.  Haywood  v.  New 
York  C.  A  H.  R.  R.  Co.,  35'  N.  Y.  S.  R.  748,  59  Hun  617.  13  N.  Y.  Supp. 
177,  affirmed  in  128  N.  Y.  5%,  mem.,  38  N.  Y.  S.  R.  1011. 

It  cannot  be  held  as  a  matter  of  law  that  permitting  a  gate  at  a  cross- 
ing to  be  opened  by  a  stranger  and  to  remain  open  long  enough  for  a 
traveler  on  the  highway  to  pass  through,  is  not  such  an  act  of  negli- 
gence by  the  company  as  to  submit  the  question  of  negligence  to  the 
jury,  where  the  action  is  for  an  injury  to  the  person  so  passing  through. 
Haywood  v.  New  York  C.  A  H.  R.  R.  Co.,  35  N.  Y.  S.  R.  748,  59  Hun 
617,  13  N.  Y.  Supp.  177,  affirmed  in  128  N.  Y.  596,  mem.,  38  N.  Y.  S.  R. 
1011. 

Same — Injury  to  Stock. — Under  5  and  6  Vict.  c.  55,  §9,  a  railway  com- 
pany must  keep  the  gates  at  the  ends  of  grade  crossings  closed  against 
all  persons  or  cattle  upon  the  highway.  If  it  fails  to  perform  this  duty 
and  injury  arises,  it  is  liable  to  an  action  for  damages.  Fawcett  v, 
York  A  N.  M.  R.  Co.,  16  Q.  B.  610,  15  Jur.  173,  20  L.  J.  Q.  B.  222. 

Gate  Striking  Traveler. — A  gateman  in  charge  of  a  safety  gate  at  a 
highway  crossing  is  bound  to  so  operate  the  gate  as  to  avoid  injuring 
passers-by,  if,  by  the  exercise  of  ordinary  care,  he  can  do  this.  Negli- 
gence on  his  part  in  this  regard  is  the  negligence  of  the  railroad  com- 
pany. Feeny  v,  Long  Island  R.  Co.,  39  Am.  A  Eng.  R.  Cas.  639,  116 
N.  Y.  375,  22  N.  E.  Rep.  402,  26  N.  Y.  S.  R.  729,  5  L.  R.  A.  544. 
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{Supreme  Court  of  Ulah^  May  lo^  ipo/,) 
[65  Pac.  Rep.  735.] 

Condennnation  of  Railroad  Right  of  Way  for  Telegraph  Line — Where 
Proceedings  Must  Be  Brought — Statute. — The  provision  of  the  eminent 
domain  statute  that  all  proceedings  must  be  brought  in  the  county  in 
which  the  property  or  some  part  thereof  is  situated  is  not  in  conflict  with 
Const,  art.  8,  §  5,  providing  that  all  civil  or  criminal  business  arising  in 
any  county  must  be  tried  in  such  county,  so  as  to  preclude  a  telegraph 
company  from  bringing  an  action  to  condemn  a  railroad's  right  of  way, 
which  extends  through  several  counties,  for  the  construction  of  its  lines 
in  one  of  such  counties. 

Same— Description  of  Proposed  Right  of  Way.— The  complaint  in  an 
action  by  a  telegraph  company  against  a  railroad  company  to  condemn 
a  right  of  way  for  its  lines  alleged  that  defendant's  property  was  a  rail- 
way running  between  certain  named  termini  within  certain  counties  in 
the  state,  and  set  forth  the  amount  of  ground  needed  for  each  pole,  the 
distance  of  the  poles  from  each  other,  and  their  distance  from  the  rail- 
road track.    Held^  that  such  description  of  the  way  desired  was  sufficient. 

Sanrte— Effect  of  Fact  That  Foreign  Corporation  Is  Interested  in  Peti- 
tioner's Company. — The  fact  that  a  teleg;i-aph  company  of  another  state 
is  interested  in  a  corporation  duly  organized  under  the  laws  of  the  state  to 
construct  a  telegraph  line  does  not  affect  the  latter's  right  to  maintain 
proceedings  to  condemn  a  right  of  way  for  its  line  under  Rev.  St.  g35CH3, 
subd.  8. 

Same — Corporate  Existence — Collateral  Attack. — ^The  corporate  exist- 
ence of  a  telegraph  company,  shown  to  be  a  ^/^/a^/^?  corporation,  will 
not  be  inquired  into  in  an  action  by  such  company  against  a  railroad 
company  to  condemn  a  right  of  wav  for  the  construction  of  its  lines. 

Same-f-More  Necessary  Public  Use.* — Land  which  is  a  part  of  a  rail- 
road's right  of  way,  but  not  used  for  any  purpose  and  not  essential  to 
the  enjoyment  of  such  railroad's  franchise  and  property,  may  be  appro- 
priated  to  the  use  of  a  duly-incorporated  telegraph  company  for  the 

♦See  note  at  end  of  case. 
22  (n  s)  A  &  K  R  Cas— 18 
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purpose  of  constructing'  and  maintaining-  its  lines,  since  such  appropria- 
tion is  for  a  more  necessary  public  use. 

Same — Necessity  of  Taking. — Where  a  telegraph  company  makes  a 
bona  fide  effort  to  agree  with  a  railroad  company  on  terms  for  the  use  of 
land  in  its  right  of  way  for  the  construction  of  the  former's  lines,  and  the 
latter  refuses  to  negotiate,  a  necessity  is  shown  to  exist  for  the  taking 
of  a  right  of  way  for  the  lines,  though  there  may  be  other  land  equally 
available. 

Same — Discretion  of  Appropriation. — Where  a  duly-incorporated  tele- 
graph company  exercises  the  power  of  eminent  domain  in  good  faith,  and 
is  not  guilty  of  oppression,  its  discretion  in  the  selection  of  land  will 
not  be  interfered  with  by  the  courts. 

Same — Right  to  Condemn  in  Absence  of  Legislative  Authority.— A 
duly-incorporated  telegraph  company  has  the  power  to  construct  a  tele- 
^aph  line  longitudinally  on  a  railroad's  right  of  way,  in  the  absence  of 
legislative  authority,  where  such  construction  will  not  materially  inter- 
fere with  the  use  of  such  land  for  railroad  purposes. 

Same— Statutory  Authority— Evidence. — In  an  action  by  a  telegraph 
company  against  a  railroad  company  to  condemn  a  right  of  way  for  the 
construction  of  its  lines,  the  certificate  of  the  postmaster  general  of  the 
United  States,  showing  the  acceptance  of  the  provisions  of  Act  Cong. 
July  24, 1866,  by  which  acceptance  such  companies  are  given  the  right 
to  erect  lines  on  all  post  roads,  is  admissible  in  evidence. 

Same — Payment  of  Compensation. — A  telegraph  company,  seeking  to 
condemn  a  railroad's  right  of  way  for  its  lines,  cannot  be  authorized  to 
enter  into  possession  and  construct  the  lines  until  it  has  paid  a  just  com- 
pensation therefor,  to  be  ascertained  by  resorting  to  the  state  statutes. 

Same — Measure  of  Damages.* — Where  a  railroad  company's  right  of 
way  has  been  condemned  for  the  use  of  a  telegraph  company  in  construct- 
ing and  maintaining  its  lines,  the  measure  of  damages  is  the  decrease 
in  the  value  of  such  way  for  railroad  purposes. 

Same — Damages— Evidence. — In  an  action  to  condemn  a  railroad's 
rig^htof  way  for  the  use  of  a  telegraph  company,  evidence  to  show  dam- 
ages from  the  added  expense  of  burning  grass  from  such  way  by  reason 
of  the  erection  of  telegraph  poles  is  not  admissible,  since  such  damages 
are  too  remote. 

Same — Same.* — Where  a  telegraph  company  has  a  right  to  condemn  a 
right  of  way  on  the  right  of  way  of  a  railroad,  the  damages  to  be  paid 
the  railroad  company  are  nominal,  since  the  telegraph  company  does 
not  interfere  with  the  railroad's  right  of  way. 

Aopeal  from  district  court,  Salt  Lake  county ;  A.  N.  Cherry, 
Judge. 

Action  by  the  Postal  Telegraph  Cable  Company  of  Utah, 
a  corporation,  against  the  Oregon  Short-Line  Railroad  Com- 
pany, a  corporation.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

P.  L.  Williams,  for  appellant. 

Powers.  Straup  &  Lippman,  for  respondent. 

HALL,  District  Judge.  In  this  case  it  appears  that  on  the 
I4th  day  of  July,  1899,  certain  citizens  of  Utah,  in  connection 
with  the  assistant  superintendent  and  the  general  counsel  of 
the  Postal  Telegraph  Cable  Company,  a  corporation  organized 
under  the  laws  of  New  York,  proceeded  to  organize  under 
the  laws  of  Utah  the  respondent  herein,  the  Postal  Telegraph 

»See  Postal  Tel.  Cable  Ck).  v.  Southern  Ry.  Co.  (C.  C.  A.).  13  Am.  A 
Eng.  R.  Cas.,  N.  S.,  417,  and  note,  422  et  seq.\  Mobile  et  O.  R.  Co.  v. 
Postal  Tel.  Cable  Co.  (Ala.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  423,  ai>d 
note^  437. 
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Cable  Company  of  Utah.     Ten  per  cent,  of  the  capital  stock 
of  the  Utah  corporation  was  paid  in,  the  money   beins:  fur- 
nished by  the  New  York  corporation.     All  the  requirements  of 
the  statutes  of  Utah  relating  to  the  organization  of  corpora- 
tions were  complied  with.     The  articles    of  incorporation 
were  duly  filed  with  the  county  clerk  of  Salt   Lake  county, 
and  a  certified  copy  of  the  same  was  filed  with  the  secretary  of 
state  of  Utah,  who  issued  his  certificate,  as  required  by  law, 
certifying  that  the  respondent  had  complied  with  the  provi- 
sions of  the  statutes  and  that  it  was  duly  incorporated.     The 
directors  of  the  respondent  met    and  formally    organized, 
directed  that  negotiations  be  had  with  appellant  for  a  right 
of  way  to  construct  a  telegraph  line  along  its  railroad  right 
of  way  from  Salt  Lake  City  north  to  the  Idaho  state  line,  and 
adopted  a  resolution  selecting  the  right  of  way,  and  also  pro- 
ceeded to  accept  the  provisions  of  an  act  of  congress,  approved 
July  24,  1866,  entitled  ^'An  act  to  aid  in  the  construction  of 
telegraph  lines  and  to  secure  to  the  government  the  use  of 
the  same  for  postal  and  military  and  other  purposes."     Fail- 
ing in  its  negotiations,  respondent  commenced  this  proceeding 
under  the  eminent  domain  act  of  Utah  to  condemn  a  right  of 
way  for  the  purpose  of  constructing,  maintaining,  and  opera- 
ting its  telegraph  line  upon  the  right  of  way  of  the  appellant 
longitudinally,  from  Salt  Lake  City  north,  through  the  coun- 
ties of  Salt  Lake,  Davis,  Weber,  Box  Elder,   and   Cache,    in 
this  state,   to  the  state  line  of   Utah  and   Idaho, — a  total 
distance  of  about  100  miles.     In  its  complaint  the  respondent 
set  forth  the  character  of  the  construction  of  the  telegraph  line 
designed,  the  length  of  the  poles,  their  size  at  the  base,  the 
depth  that  they  would  be  planted  in  the  ground,  their  distance 
from  the  railroad  track,  and  the  size  of  the  cross-arms  upon 
which  wires  are  proposed  to  be  strung.     It  was  also  alleged  in 
the  complaint  that,  when  crossing  the  track  of  aopellant,  the 
wires  would  be  strung  high  enough  for  safety,  and  that  on 
reasonable  notice  from  appellant,  when  it  was  necessary,  the 
poles  would  be  moved  to  such  a  point  as  the  appellant  might 
designate.     The  distance  of  the  poles  from   each  other  and 
the  amount  of  ground  each  would  occupy  was  alleged;  the 
general  route  and  termini  were  described;  the  necessity  for 
the  taking,  and  the  failure  of  the  parties  to  come  to  terms 
were  set  forth ;  and  the  fact  that  the  telegraph  line  would  not 
interfere  with  the  appellant's  business  was  stated,  as  well  as 
other  allegations  not  necessary  here  to  repeat.     The  defend- 
ant demurred  to  the  complaint  upon  two  grounds:     (i)  That 
the  court  has  no  jurisdiction  of  the  subject-matter  of  the 
action,  so  far  as  the  same   is  situated   outside  of  Salt  Lake 
county  and  within  the  counties  of  Davis,    Weber,  Box  Elder, 
and  Cache,  respectively :  (2)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.     After  argu- 
ment the  demurrer  was  overruled  bv  the  lower  court,   and 
the  appellant  answered,  denying  the  incorporation  of  respond- 
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ent,  and  basing  its  defense  principally  upon  an  allegation  that 
the  respondent  is  the  agent  and  under  the  control  of  the  Postal 
Telegraph  Cable  Company  of  New  York,  a  foreign  corpora- 
tion, which  has  not  the  power  to  exercise  the  right  of  eminent 
domain  in  this  state,  and  which,  through  the  organization  of 
respondent,  is  seeking  to  do  by  indirection  that  which  it  can- 
not accomplish  in  its  own  name  directly,  and  that  in  reality 
respondent  has  no  separate  existence  from  the  Postal  Tele- 
graph Cable  Company  of  New  York.  The  case  was  tried  in 
the  district  court  without  a  jury,  and  the  court  found  the 
issues  for  the  respondent,    assessing  appellant's  damages  at 

$100. 

The  contention  of  the  appellant  that  the  lower  court  had  no 
jurisdiction  of  the  subject-matter  of  the  action,  so  far  as  the 
same  is  included  within   the  counties  of  Davis,   Weber,  Box 
Elder,  and  Cache,  respectively,   is  not  tenable.     The  thing 
which   is  sought   by  respondent  by  this    proceeding  is  an 
entirety.     Railroad  Co.  v.  Cough,  29  Kan.   94;  Lower  Kings 
River  Water-Ditch  Co.  v.    Kings   River  &   F.  Canal   Co.,  60 
Cal.  408;  Lewis,  Em.  Dom.  §47S:  St.  Louis  &  C.  R.  Co.  v. 
Postal  Tel.  Co.,  173  lU.  S30,  ^i  N.  E.  382.     The  damage  which 
defendant  is  entitled  to  is  for  the  whole  property,  and  the  cause 
of  action  arises  in  all  five  counties  as  a  unit.     The  county  lines 
crossing  the  right  of  way  of  appellant  do  not  destroy  the  single- 
ness of  its  use.     Neither  does  it  negative  the  fact  that  all  the 
land  constitutes  but  one  right  of  wav.     As  is  said  in  Lewis, 
Em.  Dom.  §  475,  in  defining  what  constitutes  an  entire  tract: 
'4n  general,  it  is  so  much  as  belongs  to  the  same  proprietor 
as  that  taken,  and  is  contiguous  to  it  or  used  together  for  a 
common  purpose.**     Our  statute  upon  the  subject  of  eminent 
domain  provides,    among    other    things,    as    follows:     **A11 
proceedings  under  this  chapter  must  be  brought  in  the  district 
court  for  the  county   in   which  the  property  or  some  part 
thereof  is  situated.*'     This  provision  does  not  conflict  with 
section  5.  art.  8,  of  our  constitution,  which  provides  that  **all 
civil  and  criminal  business  arising  in  any  county  must  be  tried 
in  such  county.**     Irrigation  Co.  v.   Mclntyre,    16  Utah,  368, 
52  Pac.  628.     As  said  by  this  court  in  the  case  cited,  the  words 
of  our  constitution  mean  ''that  an  action  affecting  realty  shall 
be  tried  in  the  county  where  the  business  or  the  cause  arises, 
or,  if  the  cause  of  action  arises  in  more  counties  than   one, 
then  in  either  of  said  counties.**     Part  of  the  right  of  way 
sought   being  in   Salt   Lake  county,  and   being  an   entirety 
extending  through  the  other  counties  named,  the  respondent 
under  our  law  clearly  had  the  right  to  include  the  whole  in 
one  proceeding.     By  so  doing  it  avoided  bringing  five  differ- 
ent cases  in  five  different  courts  in  five  different  counties   to 
condemn  the  identical  right  of  way  against  the  same  defend- 
ant. 

It  is  objected  that  the  complaint  does  not  so  describe  the 
lands  or  premises  which  respondent  asks  to  have  appropriated 
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to  its  use  that  it  can  be  definitely  described  in  a  judgment. 
The  complaint  asks  for  a  right  of  way  upon  the  railroad  right 
of  way  between  certain  named  termini  within  certain  named 
counties  in  the  state,  and  describes  the  amount  of  ground 
needed  for  each-  oole,  the  distance  of  the  poles  from  each 
other,  and  their  distance  from  the  railroad  track.  When 
the  object  in  the  condemnation  case  is  to  secure  a  right  of 
way  through  a  farm  or  legal  subdivision,  it  probably  should  be 
described  by  such  subdivision;  but  this  is  for  a  right  of  way 
on  an  established  railroad  right  of  way,  the  locus  of  which  is 
accurately  fixed  by  survey,  of  which  there  are  accessible 
records.  It  would  seem  that  there  can  be  no  difficulty  in  so 
framing  a  judgment,  with  such  description  of  the  land  taken, 
that  parties  may  know  where  it  is.  A  railroad  track  is  a  fixed 
monument.  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Pittsburg,  Ft. 
W.  &  C.  Ry.  Co..  71  111.  40.  From  this  fixed  monument  other 
distances  may  be  measured,  and  there  does  not  appear  to  be 
any  difficulty  in  locating  exactly  the  line  of  construction  to  be 
followed  by  this  telegraph  company.  The  complaint  describes 
the  property  upon  which  the  respondent  proposes  to  locate  its 
telegraph  line  as  the  railway  of  appellant  from  Salt  Lake  City 
to  Cannon  Station,  on  the  state  line  between  Utah  and  Idaho. 
It  alleges  that  the  railroad  bed  is  located  near  the  center  of 
its  right  of  way,  which  is  not  less  than  icx)  feet  in  width ;  that 
the  railroad  track  is  4  feet  8i  inches  gauge,  and  upon  the 
center  of  the  railroad  bed ;  that  the  telegraph  line  to  be  con- 
structed will  consist  of  poles  30  feet  in  length,  planted  firmly 
in  the  ground  at  a  depth  of  not  less  than  5  feet,  and  30  feet 
from  the  outer  edge  of  the  railroad  track ;  that  the  poles  will 
be  erected  at  a  distance  of  167  feet  from  each  other  on  the 
right  of  way ;  that  each  pole  will  be  i  foot  in  diameter  at  the 
base  and  will  occupy  only  i  square  foot  of  ground;  that  no 
wires  will  be  attached  to  appellant's  fixtures,  nor  poles  erected 
upon  embankments,  nor  will  the  wires  interfere  with  any  other 
teleeraph  line ;  that  the  wires  are  to  be  attached  to  cross-arms 
high  enough  so  that  they  will  not  interfere  with  appellant's 
property  or  business;  and  that  the  cross-arms  will  be  8  feet 
in  length.  This  description  covers  every  reasonable  intend- 
ment of  the  statute. 

It  is  also  insisted  by  appellant  that  the  respondent  is  not  a 
corporation  either  de  jure  or  de  facto.  The  respondent  appears 
to  have  complied  fullv  with  the  laws  of  Utah.  Its  incorpora- 
tors entered  into  the  required  articles  of  agreement.  They 
attached  the  statutory  oath.  Ten  per  cent,  of  the  capital 
stock  was  paid  to  its  treasurer  in  cash.  The  articles  were 
filed  with  the  county  clerk  of  the  proper  county.  A  certified 
copy  of  the  articles  was  filed  with  the  secretary  of  state,  and 
the  secretary  of  state  issued  his  certificate  of  incorporation. 
It  has  performed  corporate  acts.  It  adopted  a  seal,  and  its 
ofiBcers  have  transacted  corporate  business.  Clearly  it  is  a 
corporation,   and,  being  such,  it  is  a  legal  entity.     Exchange 
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Bank  of  Macon  v.  Macon  Const.  Co.,  97  Ga.  i,  25  S.  E.  326; 
Richmond  &  I.  Const.  Co.  v.  Richmond,  N.  J.  &  B.  R.  Co.. 
15  C.  C.  A.  289.  68  Fed.  loq,  34  L.  R.  A.  625.  It  is  a  citizen 
of  Utah  (Wilson  v.  Mining  Co.,  19  Utah,  6(5,  56  Pac.  300), 
and  bv  subdivision  8  of  section  3588,  Rev.  St.,  it  is  granted 
the  rieht  to  exercise  the  power  of  eminent  domain.  It  may 
be  true  that  the  Postal  Telegraph  Cable  Company  of  New 
York  is  interested  in  respondent;  but  that  fact  does  not  devest 
from  respondent  any  of  the  corporate  powers  with  which  it 
is  clothed.  There  is  nothing  in  the  letter,  spirit,  or  policv  of 
the  law  which  prohibits  the  same  persons  from  forming  and 
conducting  two  or  more  different  corporations.  This  same 
question  was  before  the  United  States  circuit  court  for  the 
district  of  Idaho  (see  Postal  Tel.  Cable  Co.  v.  Oregon  S.  L. 
R.  Co.,  104  Fed.  623)  in  a  case  upon  all  fours  with  the  one  at 
bar,  and  the  court  said:  '^The  next  objection  is  that  plaintiff 
is  not  a  corporation  and  is  not  organized  in  good  faith.  No 
one  will  doubt  that  the  organization  of  plaintiff  was  for  the 
purpose  of  co-operation  with  the  Postal  Telegraph  Cable 
Companv  of  New  York.  It  may  be  said  that  it  is  subordinate 
to  the  latter,  and  is  to  assist  it  in  carrying  out  its  objects.  It 
may  be  nothing  more  than  an  agent.  This  may  be  said  of  it 
more  from  general  circumstances  than  from  the  testimony  in 
the  case.  This,  however,  is  a  common  procedure  with  all  large 
corporations.  A  recent  instance  is  in  mind.  A  railroad  com- 
pany, now  operating  in  North  Idaho,  desiring  to  add  a  branch 
of  about  Rve  miles,  organized  an  independent  company  to 
build  the  same;  and  I  think  this  defendant,  in  building  the 
branch  railroad  from  Namoa  to  Boise,  did  the  same.  It 
seems  not  an  unusual  matter  for  a  large  corporation  to  utilize 
small  corporations  for  their  purpose.  .  If  the  plaintiff,  how- 
ever, is  organized  for  a  fraudulent  purpose,  the  court  will  not 
lend  its  aid  in  the  consummation  of  any  fraud ;  but  this  I  am 
unable  to  find  against  the  plaintiff  from  the  evidence. 
The  facts  are  that  it  appears  by  the  record  to  have  organized 
according  to  the  statutes.  It  has  held  coroorate  meetings 
and  performed  corporate  acts.  It  has  not  built  any  telegraph 
line  within  the  territory  for  which  it  was  organized ;  but  it  is 
for  the  privilege  of  doing  that  in  the  place  it  deems  most 
available  and  best  for  its  use  that  it  is  now  in  this  forum. 
Until  it  is  clearly  shown  that  this  organization  is  based  upon 
fraud,  or  that  it  is  for  some  fraudulent  purpose,  the  court  must 
regard  it  as  organized  in  good  faith,  and  accede  to  it  accord- 
ingly the  statutory  rights  accorded  it."  These  views  are  fully 
sustained  by  the  following  authorities:  Cunningham  v.  City 
of  Cleveland,  39  C.  C.  A.  211,  98  Fed.  6^7:  Lower  v.  Railroad 
Co.,  59  Iowa,  563,  13  N.  W.  718;  Day  V.  Telegraph  Co.,  66  Md. 
354,  7  Atl.  608;  In  re  New  York,  L.  &  W.  Ry.  Co.,  35  Hun,  220; 
Id.,  99  N.  Y.  12,  I  N.  E.  27;  Com.  v.  New  York,  L.  E.  &  W. 
R.  Co.,  132  Pa.  «;9i.  19  Atl.  291;  Frost  v.  Coal  Co.,  24  How. 
278,  16  L.  Ed.  637. 
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However,  the  authority  of  respondent  to  exercise  the  power 
of  eminent  domain  cannot  be  considered  in  this  proceeding. 
While  the  burden  of  proving  its  corporate  existence  was  by  the 
denial  in  the  answer  placed  upon  respondent,  it  was  only  nec- 
essary that  it  prove  that  it  was  a  corporation  de  facto.  Drv- 
Goods  Co.  V.  Box,  .13  Utah,  629,  45  Pac.  629.  Having  made 
such  proof,  its  corporate  existence  cannot  be  inquired  into 
collaterally.  Marsh  v.  Matbias,  19  Utah,  350,  ^6  Pac.  1074. 
And  this  proceeding  to  condemn  a  right  of  way  is  a  collateral 
proceeding  so  far  as  it  concerns  the  question  of  the  corporate 
existence  of  respondent.  Peoria  &  P.  U.  Ry.  Co.  v.  Peoria 
&  F.  Ry.  Co.,  105  111.  no;  Wellingrton  &  P.  R.  Co.  v.  Cashier 
&  C.  R.  &  Lumber  Co.,  114  N.  C.  690,  19  S.  E.  646;  Turn- 
pike Co.  V.  Bobb,  88  Ky.  226,  10  S.  W.  794;  Golden  Gate  Mill 
&  Min.  Co.  V.  Joshua  Hendy  Mach.  Works,  82  Cal.  184,  23  Pac. 
45.  And  it  may  be  stated  as  a  general  rule  that  the  legal 
existence  of  a  de  facto  corporation  can  only  be  questioned  by 
the  state  in  a  direct  proceeding  instituted  for  that  purpose. 
Reisner  v.  Strong,  24  Kan.  411;  Independent  Order  of 
Foresters  v.  United  Order  of  Foresters,  94  Wis.  234,  68  N.  W. 
loii:  Chicago  &  N.  W.  Ry.  Co.  v.  Chicago  &  E.  R.  Co.,  112 
111.  601;  Mortgage  Co.  v.  Tennille  (Ga.)  13  S.  E.  if;8,  12  L. 
R.  A.  529;  Stout  V.  Zulick  (N.  J.  Err.  &  App.)  7  Atl.  362; 
Pacific  Railroad  Removal  Cases,  115  U.  S.  i,  5  Sup.  Ct.  1113, 
29  L.  Ed  319:  National  Docks  Ry.  Co.  v.  Central  R.  Co.  of 
New  Jersey,  32  N.  J.  Eq.  75^,  760;  Rex  v.  Corporation  of 
Carmarthen,  2  Burrows,  869.  In  the  case  of  Ward  v.  Rail- 
road Co.,  119  111.  287,  10  N.  E.  365,  the  court  says:  ** There 
is  some  proof  that  the  petitioner  is  a  corporation  de  facto,  and 
that  is  all  the  law  requires  in  this  class  of  cases.  There  is 
evidence,  although  it  may  be  slight,  of  corporate  acts  done  by 
petitioner.  It  appears  that  an  engineer  has  been  appointed, 
the  line  of  the  proposed  road  has  been  located,  and  other  steps 
taken  towards  the  building  of  the  road.  *  *  *  These  are 
corp>orate  acts,  and  tend  to  show  that  petitioner  is  a  corpo- 
ration de  facto.*'  See,  also.  Colorado  E.  Ry.  Co.  v.  Union 
Pac.  Ry.  Co.  (C.  C.)  41  Fed.  297;  Smith  v.  Sheely,  12  Wall. 
358,  20  L.  Ed.  430. 

That  the  telegraph  is  a  oublic  use,  and  the  business  of 
telegraphy  is  obviously  a  public  business,  is  well  established. 
It  is  a  quasi  public  employment, — one  not  merely  exercised 
for  the  purpose  of  private  gain,  but  for  the  general  benefit  and 
welfare  of  the  community.  A  telegraph  company  is  a  public 
servant,  which  must  serve  all  alike  who  make  demands  upon 
it,  and  its  right  to  exercise  the  power  of  eminent  domain  is 
recognized  by  our  statutes  and  by  numerous  decisions  of  the 
courts.  Rev.  St.  §  3^88,  subsec.  8;  Joyce,  Electric  Law,  § 
274;  Lewis,  Em.  Dom.  §  172.  The  use.  then,  to  which 
respondent  seeks  to  apply  the  land  to  be  condemned  is  a  pub- 
lic use,  recognized  by  law.  It  is,  however,  contended  that  the 
land  sought  is  already  devoted  to  a  public  use,  and  that  the 


280  EMINBNT  DOMAIN  Vol  XXJI 

(NS) 
Postal  Tel.  Cable  Co.  of  Utah  v.  Oregon  S.  I,.  R.  Co 

condemnation  for  telegraph  purposes  will  not  be  devoting  it 
to  a  more  necessary  public  use.  The  land  which  respondent 
seeks  to  condemn  is  not  now  used  for  anv  purpose.  Practically 
it  is  now  idle  property,  and  the  new  use  promises  to  be  one  of 
public  utility.  The  appropriation  of  the  right  of  way  of  a 
railroad  not  essential  to  the  enjoyment  of.  its  franchises  and 
property,  for  the  construction  of  a  telegraph  line,  is  to  and 
for  a  more  necessary  public  use.  Southern  Pac.  Ry.  Co.  v. 
Southern  Cal.  Ry.  Co.,  iii  Cal.  231,  43  Pac.  602. 

It  is  also  argued  that  no  necessity  has  been  shown  to  exist 
for  the  taking  of  the  right  of  wav.  But  it  is  shown  that  the 
respondent  made  a  bona  fide  effort  to  agree  with  the  appellant 
upon  terms  for  the  taking  of  the  land  sought,  and  that  the 
latter  refused  to  consider  respondent's  proposition  or  to 
negotiate  with  it  at  all.  The  necessity,  therefore,  exists  for 
the  taking.  It  is  not  a  question  whether  there  is  other  land 
to  be  had  that  is  equally  available,  but  the  question  is  whether 
the  land  sought  is  needed  for  the  construction  of  the  public 
work.  The  necessity  is  shown  to  exist  when  it  appears  that 
it  is  necessary  to  take  the  Jand  by  condemnation  proceedings 
in  order  to  effectuate  the  purposes  of  the  corporation.  Rail- 
road Co.  V.  Kip,  46  N.  Y.  5";3,  7  Am.  Rep.  385;  Railroad  Co. 
V.  Rainard,  9  N.  Y.  no.  The  respondent  has  the  right  to 
determine  when  and  where  its  telegraph  line  shall  be  built. 
It  may  be  said  to  be  a  general  rule  that,  unless  a  corporation 
exercising  the  power  of  eminent  domain  acts  in  bad  faith  or  is 
guilty  of  oppression,  its  discretion  in  the  selection  of  land  will 
not  be  interfered  with.  Railway  Co.  v.  Petty,  57  Ark.  3«;9,  21 
S.  W.  884;  Englewood  Connecting  R.  Co.  v.  Chicago  &  E. 
I.  R.  Co.,  117  111.  611,  6  N.  E.  684;  O'Hare  v.  Railroad  Co., 
139  111.  151,  28  N.  E.  023;  Star  v.  Raihroad  Co.,  43  Iowa, 
501;  Peavey  v.  Railroad  Co.,  30  Me.  498;  Fall  River  Iron- 
Works  Co.  v.  Oil  Colony  &  F.  R.  R.  Co.,  5  Allen,  221;  Rail- 
road Co.  v.  Stoddard,  6  Minn.  1 50  (Gil.  02) ;  Dietrichs  v. 
Raihroad  Co.,  i^  Neb.  361.  13  N.  W.  624;  Raitoad  Co.  v. 
Speer,  56  Pa.  325;  Colorado  E.  Ry.  Co.  v.  Union  Pac.  Rv. 
Co.  (C.  C.)  41  Fed.  2Q3;  New  York  Cent.  &  H.  R.  R.  Co. 
v.  Metropolitan  Gaslight  Co.,  5  Hun,  201.  With  the  degree 
of  necessity  or  the  extent  which  the  propertj'  will  advance 
the  public  purpose,  the  courts  have  nothing  to  do.  Tracy  v. 
Raih-oad  Co.,  80  Ky.  259;  In  re  New  York  Cent.  &  H.  R.  R. 
Co.,  77  N.  Y.  248;  Railroad  Co.  v.  Hooper,  76  Cal.  404,  18  Pac. 
*i99.  When  the  use  is  public,  the  necessity  or  expediency  of 
appropriating  any  particular  property  is  not  a  subject  of 
judicial  cognizance.  Boom  Co.  v.  Patterson,  98  U.  S.  403,  406, 
25  L.  Ed.  206:  St.  Louis,  H.  &  K.  C.  Rv.  v.  Hannibal  Union 
Depot  Co.,  125  Mo.  82,  28  S.  W.  483. 

It  is  contended  by  appellant  that  the  respondent  had  no 
power  to  locate  its  telegraph  line  longitudinally  upon  appel- 
lant's right  of  way,  because,  when  the  lands  have  been  once 
taken,  by  virtue  of  the  power  of  eminent  domain  or  otherwise. 
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and  appropriated  to  a  public  use,  as  is  the  right  of  way  in 
controversy,  such  land  cannot  agrain  be  subjected  to  another 
public  use,  unless  such  secondary  appropriation  be  authorized 
by  the  legislature.  The  authorities,  however,  affirm  that 
this  rule  only  applies  when  the  second  public  use,  by  reason 
of  its  nature  or  character,  necessarily  supersedes  or  destroys 
the  former  use.  Where,  as  in  this  case,  the  construction  of 
the  telegraph  line  will  not  materially  interfere  with  the  use  of 
appellant's  land  for  raihroad  purposes,  it  is  clear  that  the  rule 
does  not  apply.  Baltimore  &  O.  S.  W.  R.  Co.  v.  Board  of 
Com'rs  (Ind.  Sup.)  58  N.  E.  837;  Gold  v.  Railway  Co.,  i^S 
Ind.  232,  53  N.  E.  285 ;  Steele  v.  Empsom,  142  Ind.  397,  41 
N.  E.  822;  Southern  Pac.  R.  Co.  v.  Southern  Cal.  Ry.  Co., 
Ill  Cal.  221,  43  Pac.  602;  Southwestern  Telegraph  &  Tele- 
phone Co.  V.  Gulf,  C.  &  S.  F.  R.  Co.  (Tex.  Civ.  App.)  52  S. 
W.  106;  St.  Louis  &  C.  R.  Co.  v.  Postal  Tel.  Co.,  173  111.  521, 
51  N.  E.  382.  Mr.  Lewis,  in  his  work  on  Eminent  Domain 
(section  269),  says:  **A  telegraph  line  may  be  established 
along  a  railroad  right  of  way,  it  being  no  material  interference 
with  the  use  thereof  for  railroad  purposes. '*  And  this  is 
undoubtedly  the  law.  A  telegraph  line,  constructed  as  pro- 
posed, will  not,  in  the  nature  of  things,  interfere  with  the 
operation  of  appellant's  railroad. 

The  certificate  of  the  post-master  general  of  the  United 
States  showing  the  acceptance  by  respondent  of  the 
provisions  of  the  act  of  congress  of  July  24,  1866,  entitled 
"An  act  to  aid  in  the  construction  of  telegraph  lines 
and  to  secure  to  th&  government  the  use  of  the  same 
for  postal,  military,  and  other  purposes,"  was  properly 
admitted  in  evidence.  By  accepting  the  provisions  of  this 
act,  respondent  is  given  the  right  to  erect  its  telegraph 
lines  upon  all  post  roads ;  and  by  section  3964  of  the  Revised 
Statutes  of  the  United  States  all  railroads  are  made  post  roads. 
But,  before  respondent  can  exercise  the  right  thus  granted  by 
congress,  it  must  have  fixed  and  paid  to  the  appellant  iust 
compensation  for  the  easement.  This  is  ascertained  by 
resorting  to  the  state  law  relative  to  eminent  domain.  The 
state  law  becomes  auxiliary  to  the  act  of  congress,  and  pro- 
vides the  method  of  condemnation  and  compensation.  In 
other  wprds,  a  right  is  given  by  this  act  of  congress,  and  the 
remedy  is  furnished  by  the  laws  of  the  state.  Postal  Tel. 
Cable  Co.  v.  Southern  Pac.  R.  Co.  (C.  C.)  89  Fed.  190; 
Gilmer  V.  Lime  Point,  18  Cal.  229;  Postal  Tel.  Cable  Co.  v. 
Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.,  49  La.  Ann.  58, 
21  South.  183;  Smith  V.  Drew,  5  Mass.  513;  Rogers  v.  Brad- 
shaw,  20  Johns.  735-744;  Kohl  v.  U.  S.,  Qi  U.  S.  373,  23  L. 
Ed.  449;  Suth.  St.  Const.  8  399- 

It  is  also  claimed  that  the  lower  court  erred  in  the  rule  as 
to  the  measure  of  damages  which  it  adopted.  It  is  insisted 
that  the  value  of  the  property  taken  should  be  measured  by 
the  most  advantageous  use  to  which  it  could  be  put.  That 
rule  is  undoubtedly  correct  where  one  owns  property  in  fee 
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and  may  put  it  to  any  use  which  he  chooses;  but  it  is  not  the 
rule,  as  in  this  case»  where  the  railroad  right  of  way  can  only 
be  devoted  to  railroad  uses.  Even  though  the  award  be  nom- 
inal if  the  sum  awarded  is  a  full  and  fair  equivalent  for  the 
thins:  taken,  it  is  just  compensation.  In  the  case  of  a  rail- 
road company  whose  right  of  way  is  held  for  railroad  pur- 
poses, it  is  not  a  question  as  to  what  the  property  would  be 
worth  to  the  most  advantageous  use  to  which  it  could  be  put; 
but  the  question  is,  how  much  will  the  land  be  damaged  for 
railroad  purposes  by  the  erection  of  the  telegraph  line?  St. 
Louis  &  C.  E.  R.  Co.  v.  Postal  Tel.  Co..  173  111.  508,  51  N. 
E.  382 ;  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago,  149  111. 
457.  37  N.  E.  78;  Id.,  166  U.  S.  226,  17  Sup.  Ct.  ^81,  38  L. 
Ed.  819.  The  railroad  company  holds  its  right  of  way  strictly 
for  railroad  purposes,  and  is  restricted  in  its  use  of  the  same 
for  such  purposes.  Under  this  view  of  the  estate  which  the 
railroad  company  has  in  its  right  of  way,  it  is  difficult  to  see 
how  the  damage  from  the  erection  of  a  telegraph  line  can  be 
more  than  nominal.  Evidence  was  introduced  by  appellant 
to  show  damages  from  the  added  expense  of  burning  grass 
from  the  right  of  way  by  reason  of  the  erection  of  telegraph 
poles;  but  such  damages  are  too  remote.  Southwestern 
Telegraph  &  Telephone  Co.  v.  Gulf,  C.  &  S.  F.  R.  Co.  (Tex. 
Civ.  App.)  52  S:  W.  107.  Neither  can  damages  be  allowed  for 
imaerinarv  dangers.  Jones  v.  Railroad  Co.,  68  111.  380;  Rail- 
road Co.  V.  Lamb,  1 1  Neb.  592,  10  N.  W.  493  ^  Chicago  &  N. 
W.  Ry.  Co.  V.  Town  of  Cicero,  157  111.  48,  41  N.  E.  640; 
Lockie  v.  Telegraph  Co.,  103  111.  401.  AVhere,  as  in  this  case, 
a  telegraph  company  has  a  right  under  the  statutes  to  con- 
demn a  right  of  way  on  the  right  of  way  of  a  railroad,  the 
damages  to  be  paid  to  the  railroad  company  are  nominal,  inas- 
much as  the  railroad  company  onlv  owns  a  right  of  way,  and 
such  a  right  of  way  is  not  interfered  with  by  the  telegraph 
company.  Railroad  Co.  v.  Catholic  Bishop,  1 19  111.  ^29,  10 
N.  E.  372 ;  Hilcoat  v.  Bird,  10  C.  B.  327 ;  Allen  v.  City  of 
Boston,  1^7  Mass.  319;  In  re  Albany  St..  11  Wend.  149,  25 
Am.  Dec.  618;  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago, 
166  U.  S.  258,  17  Sup.  Ct.  992,   38  L.   Ed.  819. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
lower  court  must  be  affirmed,  with  costs. 

BARTCH  and  BASKIN,  JJ.,  concur. 

NOTE. 

Right  of  Foreign  Company  to  Condemn  Railroad  Right  of  Way  for  Tel- 
egraph Line. — A  petition  stating-  the  desire  of  a  foreign  telegraph  com- 
pany, qualified  to  carry  on  business  within  the  state,  to  condemn  a 
right  of  way  for  a  telegraph  line  upon  a  railroad  company's  right  of 
way  ;  that  it  cannot  obtain  such  right  of  way  by  agreement ;  and  that  the 
railroad  right  of  way  is  100  feet  wide,  and  the  construction  of  the  pro- 
posed telegraph  line  will  not  interfere  with  its  use  for  railroad  purposes, 
nor  affect  any  portion  thereof  in  actual  use,  sufficiently  shows  peti- 
tioner's right  to  have  such  right  of  way  condemned.  Mobile  &  O.  R. 
Co.  V.  Postal  Tel.  Cable  Co.  (Ala.),  13  Am.  &  Eng.  K.  Cas.,  N.  S.,  423. 
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Rhoadbs  v.  Chbsapbakb  &  O.  Ry.  Co. 

{Supreme  Court  0/ Appeals  of  West  Virginia^  June  /j,  igoi,) 

[39  S.  %,  Rep.  209.] 


Injury  to  Employee — Release  of  Claim  for  Damages  in  Consideration 
of  Future  Employment— Certainty  and  Mutuality  in  Agreement.* — If 
a  persQH  having*  received  permanent  injury  in  the  service  of  his  employer, 
and  claiming  the  injury  was  caused  by  the  negligence  of  the  latter,  in 
consideration  of  an  agreement  on  the  part  of  the  employer  to  give  him 
work  so  long  as  he  gives  satisfaction  to  the  foreman  or  superintendent 
under  whom  he  works  releases  his  claim  for  damages  for  said  injury, 
and  is  then  given  employment  in  pursuance  of  the  agreement  at  wages 
agreed  upon  between  them,  there  is  no  lack  of  certainty  or  mutuality  in 
the  agreement,  for  all  its  terms  are  settled,  and  by  releasing  his  claim 
for  damages  the  employee  has  paid  in  advance  for  the  option  to  do  such 
work  for  his  employer  as  he  is  able  to  do',  and  he  cannot  be  discharged 
without  cause. 

Same — Same — Breach  of  Contract — Measure  of  Damages. — If,  in 
such  case,  the  servant  be  discharged  without  cause,  he  may  treat  the 
contract  as  absolutely  broken  by  the  master,  and  in  an  action  thereon 
recover  the  full  value  of  the  contract  to  him  at  the  time  of  the  breach, 
including  all  that  he  would  have  received  in  the  future  as  well  as  in  the 
past  if  the  contract  had  been  kept,  less  any  sum  he  might  have  earned 
already,  or  might  thereafter  earn  in  other  service,  as  well  as  the 
amount  of  any  loss  the  defendant  sustained  by  the  loss  of  his  services 
without  the  master's  fault. 

Same — Same— Discharge  for  Good  Cause— Burden  of  Proof. — In  the 
trial  of  such  case  the  burden  is  upon  the  defendant  to  show  that  the 
discharge  was  for  good  cause,  and  a  verdict  for  the  plaintiff  should  not 
be  set  aside  unless  it  is  clearly  wrong. 

Evidence — Writings  of  Different  Dates. — If  two  writings  of  different 
dates,  made  between  the  same  parties,  and  relating  to  the  same  subject- 
matter,  are  not  different  from  each  other  in  legal  effect,  though  dif- 
ferent in  terms,  and  the  later  in  date  is,  among  other  things,  a  receipt 
for  a  sum  of  money,  mentioned  in  the  other  and  to  be  paid,  and  there- 
fore a  voucher,  passed  between  the  parties  in  performance  of  the  first 
agreement,  such  first  agreement  is  not  discharged  by  the  execution  of 
the  latter,  and  resort  may  be  had  to  both  instruments  in  ascertaining 
the  rights  and  liabilities  of  the  parties. 

Instructions. — An  instruction  stating  the  law  applicable  to  one  theory 
of  the  case,  and  substantially  covering  all  the  facts  upoa  which  the 
correctness  of  such  theory  depends,  is  proper  if  there  is  any  evidence  in 
the  case  tending  to  prove  such  facts,  although  it  ignores  other  facts  put 
in  issue  as  part  of  another  and  different  theory,  which,  if  true,  leads  to 
a  different  conclusion  and  result,  if  another  instruction  has  been  given 
in  the  case  covering  such  conflicting  theory. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Kanawha  county ;  F.  A.  Guthrie, 
Judge. 

Action  by  G.  W.  Rhoades  against  the  Chesapeake  &  Ohio 
Railway  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Affirmed. 

Simms  &  Enslow,  for  plaintiff  in  error. 
E.  W.  Wilson,  for  defendant  in  error. 

POFFENBARGER,  J.  On  or  about  November  7.  1896, 
G.  W.  Rhoades,  then  employed  as  a  section   hand  by  the 

*See  notes  at  end  of  case. 
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Chesapeake  &  Ohio  Railway  Company,  received  an  injury, 
while  assisting  in  replacine:  on  the  track  a  derailed  freight  car 
on  the  Cabin  Creek  Branch  of  said  railroad,  which  necessitated 
the  amputation  of  one  of  his  lesson  the  27th  day  of  December 
following.  Soon  after  he  was  discharged  from  the  hospital, 
negotiations  for  a  settlement  with  him  were  commenced  by 
the  claim  agent  of  the  railway  company,  which  resulted  in  the 
preparation  by  said  agent,  and  signing  by  Rhoades,  of  the 
following  instrument :  "Coalburg,  W.  Va.,  April  27th,  18Q7. 
I  hereby  agree  to  accept  $600.00  in  full  settlement,  satisfac- 
tion, and  discharge  of  all  claims  arising  from  or  growing  out 
of  personal  injuries  received  by  me  on  or  about  Nov.  7th,  1896, 
while  working  as  a  laborer  at  wreck  at  Dry  Branch  on  Cabin 
Creek  in  the  service  of  C.  &  O.  Ry. ,  said  amount  to  be  paid 
without  delay  by  voucher  through  agent  at  Charleston,  W. 
Va.  In  addition  I  am  to  be  given  a  job  as  watchman  or  in 
other  service  which  I  can  perform.  It  being  understood  that 
I  stand  in  same  relation  to  the  company  as  any  other  em- 
ployee, injured  or  not  injured,  and  will  be  removed  only  for 
cause,  and  will  have  a  steady  job  so  long  as  I  give  satisfaction 
to  the  foreman  or  supt.  under  whom  I  work.  [Signed]  G.  W. 
Rhoades."  It  was  left  in  the  possession  of  Rhoades,  and  the 
agent  said  he  would  talk  with  the  superintendent  upon  his 
return  to  Huntington,  and,  if  he  agreed  to  the  terms  of  the 
proposed  settlement,  a  voucher  would  be  sent  to  Charleston, 
and  the  amount  paid.  He  found  the  adjustment  satisfactory 
to  the  superintendent,  who  directed  him  to  prepare  a  voucher 
for  the  amount.  Not  having  a  copy  of  the  writing  upon  which 
he  and  Rhoades  had  agreed,  and  wishing  to  embody  its  terms 
In  the  voucher,  the  agent  relied  upon  his  memory  in  the  prep- 
aration of  the  voucher,  which  he  claims  Rhoades  signed  May 
I,  1897,  and  which  is  as  follows: 

"Chesapeake  and  Ohio  Railway  Company. 

139,634.     Claim  No.  2,997. 

"To  George  W.  Rhoades,  Dr.     Address, 

Charleston,  W.  Va. 

1897. 

April  26th.  For  amount  agreed  upon  in  full  settlement,  satis- 
faction, and  discharge  of  all  claims  or  cause  of  action  aris- 
ing from  or  growing  out  of  personal  injuries  received  by  me 
on  or  about  Nov.  7th,  18%,  while  on  duty  as  laborer  at  Dry 
Branch,  at  Drainment,  of  train  113  on  Cabin  Creek  Branch.  $600.00 

O.  K. 

Charge  to  Amount.  Certified.  Approved. 

Hun.  Div.  $600.00.  J.  W.  Winget, 

C.  T.  52.  Claim  Agent. 

** Received.  Charleston,  W.  Va.,  May  ist,  1897,  of  the 
Chesapeake  and  Ohio  Railway  Company,  the  sum  of  $600.00 
in  full  compromise,  satisfaction,  and  discharge  of  all  my  claims 
or  causes  of  action,  and  particularly  of  all  claims  or  causes  of 
action  arising  out  of  the  personal  injuries  received  by  me  Nov. 
7th,  1896,  as  per  above  voucher.     In  addition  to  this  I  am  to 
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be  eiven  an  opportunity  to  work  for  the  company  under  like 
conditions  and  circumstances  as  any  other  employee,  injured 
or  not  injured,  so  long  as  I  give  satisfaction  to  the  foreman 
or  superintendent  under  whom  I  work.  George  W.  Rhoades. 
[Seal.]     J.  W.  Winget,  L.  H.  Moseman,  Witnesses." 

The  $600  was  paid  at  the  Charleston  office  of  the  company 
on  or  about  May  i,  1897,  and   on  that  occasion  Winget,   the 
claim  agent,  called  upon  Rhoades  for  a  copy  of  the  writing  of 
April  27,  1897.     It  being  produced,  and  a  copy  taken  on  the 
company's  letter  press,  the  agent  took  said  copy  with  him. 
It  was  attached  to  and  returned  with    the   other  papers. 
Rhoades  swears  he  never  signed  the  voucher  of  May  ist,  but 
Winget  and  Moseman,  the  subscribing  witnesses,  testify  that 
he  did.     On  June  i,  1897,  Rhoades  went  to  work  for  the  com- 
pany in   pursuance  of  their  agreement,  and  for  about  nine 
months  thereafter  was  kept  busy  at  tamping  ties,  grassing  the 
track,  tightening  bolts,  and  watching  at  a  cut  near  the  town 
of  Milton.     Then,  the  company  not  requiring  a  watchman  at 
said  cut  any   longer,  he  was  sent  to   Hinton,   to  tend  the 
switches  in  the  yard.     He  refused  to  do  this  work  on  the 
CTOund  that  he  could  not  perform  it,  owing  to  the  distance 
between  the  switches  being  so  great  that  he  could  not  travel 
it  in  the  limited  time  permitted.     He  was  then  brought  back 
to  Milton,  where  he  worked  a  while  longer,  grassing  the  track 
and  tightening  bolts.     In  the  month  of  July,    1898,    he  was 
discharged.     He  claims  he  was  unable  to  dg  the  work  required 
of  him  at  that  time.     As  to  the  character  of  this  work,  Clifiord, 
the  foreman,  says:    "Spencer  [supervisor  of  track]   told  me 
and  I  told  him  [Rhoades]  that  he  would  have  to  tighten  up 
bolts,  and  raise  low  joints ;  for  me  to  give  him  a  beat.     I  gave 
him  about  a  mile  and  a  half  of  bolts  to  tighten  ud  and  about 
a  quarter  of  a  mile  of  grassing  to  do.     Well,    he  done  that 
piece  of  grassing  all  right,  and  worked  some  at  the  bolts,  and 
I  asked  him  to  go  to  the  east  end, — the  east  end  of  the  section, 
— and  he  refused.*'     That  was  about  three  miles  from  where 
he  had  been  working.     Clifford  further  describes  the  work  as 
follows:    **It  is  putting  in   bolts,   tightening  up   bolts,    and. 
where  ties  are  churning  at  the  ends,  picking  away  from  the 
end  and  letting  the  water  out,  throwing  up  gravel,  grassing, 
and  such  work  as  a  watchman  generally  does."     Spencer's 
statement  relating  to  the  dismissal  of  Rhoades  is  as  follows : 
**There  was  a  few  joints  in  the  cut  near  where  Mr.   Rhoades 
lives.     *    *    *     I  don't  suppose  they  were  further  from  his 
door  than  from  here  across  the  street.     I  wanted   him  to  go 
there,  and  help  the  watchman  take  them  up,  because  I  didn't 
want  to  take  a  gang  over  there.     Well,   the  foreman   came 
to  me,    and  told   me  that   he  said   he  wouldn't  do   it.     Mr. 
Rhoades  met  me  the  next  morning  at  Milton,  and  says  to  me, 
'What  is  it  that  you   want  me  to  do.?     I  says.    'Didn't   the 
foreman   tell  you.?'     *Yes,'   he    said.  *He  told   me  that   he 
wanted  me  to  carry  ties    and  put   in   ties.     Says   I,    *Mr. 
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Rhoades,  I  don't  think  that  he  told  you  that.  What  is  it?' 
*Well,  he  wanted  me  to  help  raise  the  lower  joints/  *  That- is 
it  exactly.  I  can't  eret  a  gang  over  there  now,  and  then  some- 
thing else  will  turn  up.'  He  says,  'I  am  not  goine  to  do  it* 
I  says,  *  Are  you  going  to  quit?*  He  says,  *No,  I  am  not  going 
to  quit'  He  says.  *  If  you  want  me  to  quit  discharge  me.' 
I  says,  'I  will  discbarge  you  in  15  seconds,'  and  I  did  it  right 
there."  Rhoades  says  that  after  he  was  given  the  beat  he 
grassed  the  track,  and  tightened  part  of  the  bolts,  and  then 
they  stopped  him.  and  wanted  him  to  work  on  the  section, — 
^'tamp  ties,  put  in  ties,  and  do  general  repairing."  Soon 
after  he  was  discharged,  Rhoades  brought  an  action  of  assump- 
sit in  the  circuit  court  of  Kanawha  county  against  the  com- 
pany, upon  the  agreement  of  April  27th,  laying  his  damages 
at  $10,000.  A  demurrer,  interposed  by  the  defendant,  being 
overruled,  a  plea  of  nonassumpsit  was  entered,  and  issue  was 
joined  thereon,  and  a  trial  was  had,  resulting  in  a  verdict  of 
$1,000  for  the  plaintiff.  A  motion  to  set  aside  the  verdict 
and  grant  a  new  trial  was  made  and  overruled,  and  an  excep- 
tion taken  to  this,  as  well  as  several  other  rulings  of  the  court, 
and  judgment  was  rendered  on  the  verdict. 

The  overruling  of  the  demurrer  is  made  the  basis  of  the 
first  assignment  of  error.  Under  this  head  it  is  argued  that 
the  paper  dated  April  27,  1897,  is  not  a  contract  of  employ- 
ment, but  at  most  a  mere  agreement  to  make  such  a  contract 
in  the  future,  because  it  leaves  for  future  determination  the 
wages  to  be  paid,  the  kind  of  work  to  be  performed,  and  the 
term  or  period  of  employment.  It  is  also  said  that  the  declara- 
tion is  founded  wholly  upon  that  paper,  and  does  not  go  beyond 
it;  but  it  is  found  that  in  the  declaration  the  substance  of  the 
agreement  is  alleged,  and,  further,  that  afterwards  the 
^Mefendant  ratified  and  confirmed  said  agreement,  and  paid  to 
the  plaintiff  the  said  sum  of  $600,  and  gave  to  the  plaintiff  a 
job  as  watchman  on  its  said  railway,  said  job  commencing 
to  wit,  about  December  i,  1897,  at  the  price  of  $1  per  day  as 
wages  as  such  watchman,  and  continuing  plaintiff  as  such 
watchman  from  the  date  last  aforesaid  until,  to  wit,  the  nth 
day  of  July.  1898."  The  declaration  thus  makes  out  a  com- 
plete contract,  certain  and  definite  in  all  respects.  It  also 
alleges  a  breach  of  this  contract,  and  so  establishes  a  cause  of 
action.  It  is  contended,  however,  that  under  such  a  contract, 
the  plaintiff  below  having  the  right  to  stop  work  when  he 
pleased,  the  railway  company  could  discharge  him.  This 
view  of  the  contract  declared  upon  is  not  in  harmony  with  the 
law  as  expounded  in  ttie  text-books  and  decided  cases.  In 
Beach.  Cont  §  457.  it  is  said:  **  Where  an  employee,  in  con- 
sideration of  an  agreement  on  the  part  of  the  employer  to  give 
him  work  as  long  as  he  is  able  to  perform  it,  releases  a  claim 
for  damages  said  to  have  been  caused  by  the  employer's  negli- 
gence, the  agreement  is  not  void  because  lacking  mutuality. 
By  releasing  his  claim,  the  employee  has  paid  in  advance  for 
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an  optional  contract,  and  he  has  the  right  to  have  it  remain 
optional."  In  Smith  v.  Railroad  Co.,  60  Minn.  330,  62  N. 
W.  392,  Collins,  J.,  says:  **The  consideration  for  the  defend- 
ant's agreement  to  employ  was  paid  by  the  release  of  the 
plaintiff's  claim  for  damages  Quite  as  much  and  as  effectually 
as  if  the  plaintiff  had  actually  paid  cash.  By  releasing  his 
claim  foi:  damages,  the  plaintiff  paid  in  advance  for  the  priv- 
ilege or  option  of  working  for  the  defendant."  This  is  cited 
in  support  of  the  text  in  Beach.  It  is  true,  the  same  author 
says,  at  section  75,  cited  for  defendant:  **A  memorandum 
reciting  the  terms  of  a  contract  of  employment,  which  are, 
however,  ^subject  to  the  conditions  and  regulations  of  a  con- 
tract which  is  to  be  substituted  for  the  memorandum, '  imposes 
no  l^al  obligation."  But  this  in  no  way  conflicts  with  what 
is  said  in  section  457,  and  its  utter  inapplicability  to  the  case 
stated  in  the  declaration,  as  well  as  to  the  terms  of  the  paper 
dated  April  27th,  is  clearly  apparent.  Section  7  c,  evidently 
relates  to  an  agreement  to  give  employment,  not  made  upon 
a  valuable  consideration,  but  in  which  there  are  simply  con- 
current promises,  the  one  being  the  consideration  for  the  other, 
and  the  terms  and  conditions  of  these  promises  not  complete. 
The  paper  declared  upon  here  shows  upon  its  face  a  considera- 
tion valuable  in  law.  On  the  side  of  the  employee  it  is  an 
executed  contract,  not  of  the  service  contemplated,  but  as  to 
the  opportunity  to  serve  and  receive  wages  therefor.  By  his 
release  he  has  paid  for  this  option.  Moreover,  this  paper 
contains  no  Qualifying  or  limiting  clause,  such  as  is  found  in 
the  case  put  in  said  section  75.  It  is  true  that  the  case  of 
Railroad  Co.  v.  Pierce,  26  C.  C.  A.  632,  81  Fed.  814,  cited  for 
defendant,  sustains  its  position,  but  that  case  went  up  to  the 
supreme  court  of  the  United  States,  and  was  there  reversed. 
See  173  U.  S.  I,  19  Sup.  Ct.  335,  43  L.  Ed.  591.  The  facts 
in  the  case,  and  the  law  there  declared,  are  stated  in  the 
syllabus  as  follows :  **An  agreement  in  writing  between  a 
mining  company  and  a  machinist  stated  that  while  in  its 
employ  he  was  seriously  hurt,  under  circumstances  which  he 
claimed,  and  it  denied,  made  it  liable  to  him  in  damages; 
that  six  months  after  the  injury,  both  parties  being  desirous 
of  settling  his  claim  for  damages,  the  company  agreed  to  pay 
him  regular  wages,  and  to  furnish  him  with  certain  supplies 
while  he  was  disabled,  and  carried  out  that  agreement  for  six 
months,  at  the  end  of  which,  after  he  had  resumed  work,  it 
was  agreed  that  the  company  should  give  him  such  work  as  he 
could  do.  and  pay  him  wages  as  before  his  injury,  and  this 
agreement  was  kept  by  both  parties  for  a  year;  and  then,  in 
lieu  of  the  previous  agreements,  a  new  agreement  was  made 
that  his  wages  '*from  this  date"  should  be  a  certain  sum 
monthly,  and  he  should  receive  certain  supplies,  and  he  on 
his  part  released  the  company  from  all  liability  for  his  injury, 
and  agreed  that  this  should  be  a  full  settlement  of  all  his  claims 
against  the  company.     Held,  that  the  last  agreement  was  not 
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terminable  at  the  end  of  any  month  at  the  pleasure  of  the 
company,  but  bound  it  to  pay  him  the   wages  stipulated,  and 
to  furnish  him  the  supplies  agreed,  so  long  as  his  disability  to 
do  full  work  continued ;  and  that,  if  the  company  discharged 
him  from  its  service  without   cause,  he  was  entitled  to  elect 
to  treat  the  contract  as  absolutely  and  finally  broken  by  the 
company,  and,  in  an  action  against  it  upon   the  contract,  to 
introduce  evidence  of  his  age,  health,  and  expectancy  of  life, 
and,  if  his  disability  was  permanent,  to  recover  the  full  value 
of  the  contract  to  him  at  the  tin^e  of  the  breach,  including  all 
that  he  would  have  received  in   the   future  as  well  as  in  the 
past  if  the  contract  had  been  kept,  deducting,    however,   any 
sum  that  he  might  have  earned  already  or  might  thereafter 
earn,  as  well  as  the  amount  of  any  loss  that  the  defendant 
sustained  by  the  loss  of  his  services  without  its  fault."     In 
delivering  the  opinion  of  the  court,   Mr.   Justice   Gray  said: 
''An  intention  of  the  parties  that,  while  the  plaintiff  absolutely 
released  the  defendant  from  that  claim,  the  defendant  might, 
at  its  own  will  and  pleasure,  cease  to  perform  all  the  obliga- 
tions which  were  the  consideration  of  that  release,  finds  no 
support  in  the  terms  of  the  contract,  and  is  too  unlikely  to  be 
presumed."     Of  the  same  case  the  supreme  court  of  Alabama 
said:     *' The  contract  is  sufficiently  definite  as  to  time,  and 
bound  the  defendant  to  its  performance  so  long  as  the  plaintiff 
should  be  disabled   by  reason   of  the   injuries  he  received, 
which,  under  the  averment  that   he  was  permanently  injured, 
will  be  for  life."     no  Ala.    ^33.    19  South.    22.     And   Mr. 
Justice  Gray   said:     ''As  we  concur  in   that   opinion,    it  is 
unnecessary  to  consider  how  far.it  should  be  considered  as 
bindine  upon   us  in   this  case."     The  same  principles  are 
'  announced  in  Railroad  Co.  v.  Staub.  7  Lea.  397,  Pennsylvania 
Co.  V.  Dolan,  6  Ind.   App.    109,  32  N.  E.  802,  qi  Am.  St.  Rep. 
289.  and  Railroad  Co.  v.  Scott  (Tex.  Sup.)  10  S.  W.  99.     But 
in  the  last  case  the  doctrine  is  qualified  to  this  extent :     "When, 
by  the  terms  of  such  compromise,  the  company  binds  itself  to 
employ  the  plaintiff,  and  it  is  optional  with  the  latter  to  serve, 
there  is  no  mutuality  of  contract  until  the  plaintiff  exercises 
the  right  to  fix  the  period  for  which  he  will  serve,  and,  until 
he  has  done  so,  there  is  no  breach  for  which  he  can  maintain 
an  action." 

At  the  instance  of  the  plaintiff  below,  and  over  the 
objection  of  the  defendant,  the  following  instruction  was  given: 
"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  parties  to  this  action  compromised  their 
difference  as  set  forth  in  plaintiff's  declaration,  and  that  the 
writing  of  April  27,  1897,  marked  'Exhibit  No.  6,'  was  signed 
bv  the  plaintiff,  Rhoades.  after  being  prepared  and  written 
by  defendant's  agent,  and  that  said  writing  embodied  the 
actual  terms  of  such  compromise,  and  was  accepted  and  acted 
upon  by  defendant,  then  the  defendant  is  bound  by  the  pro- 
visions of  said  compromise."     To  the  giving  of  said  instruc- 
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tion  the  defendant  excepted.  At  the  request  of  the  defendant, 
the  following  instructions  were  given:  (i)  **If  the  jury 
find  from  the  evidence  that  the  writing  of  May  i,  1897, 
marked  'Exhibit  G.  W.  R.,'  purporting  to  be  signed  by  Geo. 
W.  Rhoades,  was  in  fact  signed  by  him,  and  the  stipulations 
and  conditions  therein  contained  were  different  from  the 
propositions  madeinwritingby  him  on  April  27,  1897,  *  Exhibit 
No.  6/  the  jury  should  take  the  writing  of  May  i,  1897,  as 
embodying  the  terms  upon  which  the  parties  finally  agreed  to 
compromise;  and  if  the  jury  further  believe  from  the  evidence 
that  the  defendant  had  given  the  plaintiff  work,  as  it  had 
aereed  to  do,  and  the  plaintiff  failed  to  work  to  the  satisfaction 
of  his  foreman  or  superintendent,  as  provided  in  said  agree- 
ment, then  the  defendant  had  the  right  to  discharge  the  plain- 
tiff, and  it  would  not  be  liable  for  any  damages  in  this  suit.** 
(2)  "The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  at  the  time  the  plaintiff  entered  into  the  em- 
ployment of  the  defendant  after  his  injury  he  made  no  fixed 
or  specified  time  or  period  which  he  agreed  to  work  for  the 
defendant,  then  he  had  the  right  to  cease  working  for  the 
defendant  at  any  time,  and  the  defendant  had  the  right  to 
cease  employing  him  at  any  time.*'  (3)  **The  court  instructs 
the  jury  that  if  they  find  from  the  evidence  that  the  defendant 
gave  to  the  plaintiff  such  work  as  he  could  do  and  had  done, 
and  the  plaintiff  refused  to  do  such  work  so  given  him,  then 
the  defendant  had  the  right  to  discharge  him  from  its  service, 
and  you  should  find  for  the  defendant. '  *  It  is  contended  that 
it  was  error  to  give  plaintiff's  instruction:  (i)  Because  by 
the  paper  dated  May  i,  1897,  the  writing  of  April  27,  1897, 
was  discharged,  and  no  longer  formed  the  contract  between 
the  parties,  the  two  papers  being  different  and  inconsistent, 
and  the  former  under  seal;  (2)  because  it  ignored  the  trans- 
action of  May  1st,  and  thus  violates  the  rule  requiring  instruc- 
tions to  cover  all  essential  elements  of  the  case^  to  the  end  that 
the  jury  may  not  be  misled ;  and  (3)  because  it  is  inconsistent 
with  defendant's  instruction  No.  i,  based  upon  the  writing  of 
May  1st.  If  two  agreements  of  different  dates,  made  between 
the  same  parties,  and  covering  the  same  subject-matter,  are 
inconsistent,  the  one  earlier  in  date  is  impliedly  discharged 
by  the  other.  Clark,  Cont.  611.  In  Renard  v.  Sampson,  12 
N.  Y.  561,  the  rule  is  stated  as  follows:  ''A  written  contract 
executed  between  parties,  not  in  performance  of  a  distinct  and 
separate  provision  of  prior  negotiations  and  agreements  be- 
tween them,  but  covering  in  its  terms  or  legal  effect  the  whole 
subiect-matter  thereof,  extinguishes  and  supersedes  all  such 
prior  negotiations  and  agreements."  In  Paul  v.  Meservey,  58 
Me.  419,  the  law  is  stated  thus:  "One  contract  is  rescinded 
by  another  between  the  same  parties  when  the  latter  is  incon- 
sistent with,  and  renders  impossible  the  performance  of,  the 
former."  It  is  claimed  that  these  two  contracts  or  writings 
are  different,  because  the  first  states  that  Rhoades  "is  to  be 
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eriven  a  job  as  watchman  or  other  service'*  which  he  can  do, 
and  there  is  to  be  no  discharge  without  **cause,"  while  in  the 
second  he  is  to  be  given  **an  opportunity  to  work"  so  long  as 
he  gives  ** satisfaction."  The  two  writings  are  different  in 
terms  as  to  the  matter  of  employment,  but  are  they  different 
in  legal  effect?  Will  not  the  allegations  of  the  declaration, 
except  as  to  the  date  of  the  instrument  mentioned  in  it,  apply 
to  either  of  the  two  writings?  If  so,  may  not  the  latter  be 
considered  a  ratification  or  confirmation  of  the  former,  and, 
being  a  receipt  for  the  cash  payment,  may  it  not  be  treated  as 
made  in  performance  of  the  first,  rather  than  a  new  contract 
to  take  the  place  of  it?  In  each  case,  for  a  valuable  considera- 
tion, the  defendant  is  bound  to  give  the  plaintiff  employment, 
for  the  latter  only  releases  his  claim  in  consideration  of  the  sum 
of  $600,  and,  **in  addition"  thereto,  the  option  to  work  for  the 
company.  The  first  says  he  shall  not  be  discharged  without 
cause,  and  shall  have  a  steady  job  so  long  as  he  gives  satis- 
faction to  the  foreman  or  superintendent  under  whom  he 
works.  The  second  is  silent  as  to  cause  for  discharge,  but  re- 
peats the  language,  **so  long  as  I  give  satisfaction  to  the  fore- 
man or  superintendent  under  whom  I  work. ' '  If,  by  the 
second  agreement,  the  company  is  bound  to  give  plaintiff  an 
opportunity  to  work,  he  could  not  be  discharged  without  cause, 
although  it  is  not  so  expressly  stated  in  the  contract.  In  no 
valid  contract  of  employment  can  the  master  discharge  the 
servant  without  cause  before  the  expiration  of  the  period  of 
service  contracted  for.  This  is  too  elementary  to  require  any 
citation  of  authority.  As  both  agreements  bind  the  company 
to  give  the  plaintiff  employment,  and  declare  that  promise  to 
be  part  of  the  consideration  for  the  release,  the  omission  of 
the  words,  "will  be  removed  only  for  cause,"  from  the  second, 
is  wholly  unimportant,  insignificant,  and  immaterial,  and 
does  not  make  it  legally  different  from  the  other.  Bv  the 
terms  of  the  first  writing,  the  plaintiff  was  to  have  **a  job  as 
watchman,  or  in  other  service  which  I  can  perform."  The 
second  is  silent  as  to  the  kind  of  work  contemplated.  Does 
this  make  them  different  in  effect?  In  the  construction  of 
a  contract  the  court  must  bear  in  mind  the  situation  of  the 
parties,  the  subject-matter  of  the  contract,  and  the  intention 
and  purposes  of  the  parties  in  making  it,  and  should  carry  that 
intention  into  effect  so  far  as  the  rules  of  language  and  the 
rules  of  law  will  permit.  2  Pars.  Cont.  (7th  Ed.)  631.  All 
parts  of  the  contract  will  be  so  construed  as  to  give  force  and 
validity  to  all  of  them,  and  to  all  the  language  used,  where 
that  is  possible.  Id.  636.  Comparatively  unimportant  parts 
or  provisions,  which  may  be  severed  from  the  contract  without 
impairing  its  effect  or  changing  its  character,  will  be  sup- 
pressed or  subordinated,  if  in  that  way,  and  only  in  that  way, 
the  contract  can  be  sustained  and  enforced.  Id.  637.  To  so 
construe  this  second  paper  as  to  make  it  the  duty  of  the  plain- 
tiff to  do  any  and  all  kinds  of  raibroad  work  would  put  upon  it 
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a  construction  at  variance  with  the  law,  and  so  utterly 
ridiculous  and  absurd  that  it  cannot  be  supposed  for  a  moment 
that  such  was  the  intention  of  either  of  the  parties.  In  every 
case  of  a  contract  for  employment  where  the  parties  know 
each  other,  and  the  purposes  of  each  other,  at  the  time  of 
entering  into  it,  as  they  did  here,  and  the  terms  of  the  con- 
tract are  not  to  the  contrary,  the  servant  only  engages  to  per- 
form such  service  as  he  ** can  perform."  If  a  person  engage 
to  do  service  which  he  cannot  perform,  his  incompetence  is 
cause  for  discharge.  If  a  person  make  a  binding  contract  to 
give  employment,  which  he  fails  to  furnish  for  any  reason 
not  attributable  to  the  fault  of  the  employee  or  an  act  of  God, 
such  failure  is  a  breach  of  the  contract,  and  an  action  lies. 
In  this  second  writing  the  kind  of  service  not  being  mentioned, 
while  in  the  first  it  is,  it  cannot  be  said  that  there  is  any  con- 
tradiction between  the  writings  as  to  the  kind  of  service.  But, 
if  the  second  contract  stood  alone,  this  man  was  known,  at 
the  time  of  his  employment,  not  to  be  qualified  for  the  duties 
of  a  brakeman,  fireman,  engineer,  conductor,  or  other  posi- 
tion requiring  special  knowledge,  training,  experience,  and 
skill  It  was  well  understood  between  the  parties  that  the 
company  had  other  positions,  the  duties  of  which  the  plain- 
tiff could  perform,  although  be  had  but  one  leg.  It  could  not 
have  been  in  the  contemplation  of  either  of  the  parties  that 
he  would  be  required  to  do  any  work  that  such  a  man  could 
not  perform.  No  provision  of  the  contract  requires  such  a 
construction,  and  to  so  construe  it  would  wholly  destroy  its 
value  to  the  plaintiff,  and  defeat  the  intentions  of  the  parties. 
It  is  not  reconcilable  with  their  situation,  the  subject-matter 
of  the  contract,  or  their  purpose,  object,  and  intention, 
apparent  upon  the  face  of  the  contract  itselJE,  as  well  as  from 
the  conditions  under  which  the  contract  was  entered  into.  So. 
in  legal  effect,  the  two  papers  are  alike.  There  was  but  one 
contract  to  which  both  relate,  neither  nor  both  of  which 
contains  it  all,  for  the  actual  employment  took  place  after  the 
execution  of  both,  and  resort  may  be  had  to  both  for  its  terms 
as  far  as  they  go.  Freed  from  all  erroneous  conceptions  of 
the  case,  the  instruction  given  for  the  plaintiff  tells  the  iury 
substantially  that  the  defendant  is  bound  by  that  contract,  and 
the  first  instruction  given  for  the  defendant,  that  the  plain- 
tiff was  also  bound  by  it,  and,  if  he  had  failed  to  work  to  the 
satisfaction  of  his  foreman  or  superintendent,  as  provided  in 
the  agreement,  the  defendant  had  the  right  to  discharge  him. 
But  upon  the  defendant's  theory  that  the  two  papers  are  sepa- 
rate and  distinct  and  inconsistent,  and  the  first,  therefore,  dis- 
charged by  the  execution  of  the  second,  the  other  two 
criticisms  upon  the  instruction  given  for  the  plaintiff  must  be 
disregarded,  for  the  reason  that  the  execution  of  the  writing 
of  May  1st  was  in  issue,  and  to  be  determined  by  the  jury. 
This  writing  was  not  mentioned  in  any  of  the  pleadings  of 
the  case,  but  came  into  the  case  as  evidence  under  the  plea  of 


292  MASTBR  AND  SBRVANT  Vol  XXII 

(NS) 
Rhoades  v,  Chesapeake  A  O.  Ry.  Co 

non  assumpsit.  The  plaintiff  denied  on  oath  that  he  had 
signed  it.  Two  witnesses  testified  that  he  did  sign  it  in  their 
presence.  This  made  it  necessary  for  the  iury  to  say  which 
of  the  two  writings  constituted  the  contract  between  the 
parties.  Section  40,  c.  125,  Code,  reading,  **  Where  any 
declaration  or  other  pleading  alleges  that  any  person  made, 
indorsed,  assigned  or  accepted  any  writing,  no  proof  of  the 
handwriting  of  such  person  shall  be  required,  unless  the  fact  be 
denied,  by  an  affidavit  with  the  plea  which  puts  it  in  issue/* 
does  not  apply  to  writings  so  brought  into  the  case.  At  com- 
mon law  the  adverse  party  had  the  right  to  require  precise 
proof  of  all  signatures  and  documents  making  part  of  the  claim 
of  the  party  producing  them,  but  this  has  been  greatly  mod- 
ified in  some  states  by  rules  of  court,  and  in  others  by  statute. 
2  Greenl.  Ev.  §  16.  In  Virginia  an  act  was  passed  February 
5,  1828,  dispensing  with  proof  of  the  handwriting,  **if  the 
declaration  alleges  that  they  were  signed  by  any  person,** 
unless  an  affidavit  be  filed  disputing  its  genuineness.  In  1850, 
after  this  statute  was  construed  by  the  court  in  the  case  oJE 
Kelley  v.  Paul,  3  Grat.  191,  the  legislature  passed  the  act  as 
now  found  in  said  section  40,  applying  the  rule  to  anv  writ- 
ing alleged  in  any  pleading  to  have  been  made,  etc.  The  in- 
struction for  plaintiff  is  not  open  to  the  other  objection  that 
it  ignores  the  transaction  of  May  i,  1897,  upon  the  principles 
announced  in  the  cases  of  McCreery*s  Adm*x  v.  Railroad  Co., 
43  W.  Va.  no,  27  S.  E.  327,  and  Price  v.  Railway  Co.,  46  W. 
Va.  538,  33  S.  E.  255,  because  an  instruction  for  the  defendant 
was  given,  covering  said  transaction  as  a  part  of  its  theory  of 
the  coal.  So,  upon  the  plan  of  the  defense,  the  case  presented, 
and  the  evidence  related  to,  two  theories,  one  upon  the 
hypothesis  that  the  contract  was  embodied  in  the  writing  of 
April  27th,  and  the  other  upon  the  hypothesis  that  the  writ- 
ing of  May  1st  formed  the  contract.  In  such  case,  incon- 
sistency in  the  instructions,  if,  indeed,  there  be  any  because  of 
the  conflict,  is  no  objection,  and  does  not  violate  the  rule 
referred  to  in  the  brief.  Each  of  them  is  general,  covering 
the  whole  case  upon  one  of  its  theories.  Each  party  is 
entitled  to  an  instruction  upon  his  theory  of  the  case,  if  there 
is  any  evidence  to  sustain  it.  The  conflict  thus  presented  is 
of  the  issue  itself,  the  very  bone  of  contention  in  the  case,  and 
is  not  an  inconsistency  in  the  instructions.  The  instructions 
thus  presenting  the  contradictory  theories  and  declaring  the 
law  upon  each  of  them,  it  is  for  the  jury  to  determine  what 
the  facts  are,  and  thus  apply  the  law  as  announced  in  one  of 
the  instructions,  and  reject  that  contained  in  the  one  con- 
j9icting  with  it  as  inapplicable  to  the  case,  in  arriving  at  a 
verdict.  The  language  of  defendant's  first  instruction  shows 
that  the  application  to  the  case  of  the  principles  of  law  em- 
bodied in  it  was  dependent  upon  the  finding  of  the  jury  as 
to  whether  Rhoades  signed  the  writing  of  May  ist,  for  it  says: 
**If  the  jury  find  from  the  evidence  that  the  writing  of  Mav 
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I,  1897,  marked/'  etc.,  "was in  fact  signed  by"  Rhoades,  etc., 
**the  jury  should  take  the  writing  of  May  i,  1897,  as  embody- 
ing the  terms,'*  etc.  So  the  conclusion  is  that  the  assignment 
of  error  predicated  upon  the  giving  of  said  instruction  is  not 
well  taken. 

The  last  assignment  of  error  is  grounded  upon  the  refusal  of 
the  court  to  set  aside  the  verdict,  and  allow  a  new  trial,  it 
being  insisted  under  this  head  that  the  work  the  plaintiff 
refused  to  do  was  such  work  as  he  could  have  done,  and  not 
so  laborious  as  some  of  the  work  he  had  already  done ;  that 
as,  under  the  contract,  the  defendant  might  discharge  the 
plaintiff  when  he  ceased  to  **give  satisfaction  to  the  foreman  or 
superintendent  under  whom"  he  worked,  and  he  had  com- 
plained all  the  time  of  the  work  assigned  him,  he  was  right- 
fully discharged  under  that  clause  of  the  contract ;  that  it  is 
uncontradicted  that  the  plaintiff  refused  to  do  work  assigned 
him;  and  that,  if  the  recovery  might  be  for  the  probable  life 
of  the  plaintiff,  there  was  no  evidence  of  his  habits  and 
expectation  of  life,  and,  therefore,  no  evidence  upon  which 
the  damages  allowed^  could  have  been  assessed.  The  refusal 
to  do  the  work  assigned  at  the  time  of  the  discharge  is 
admitted,  but  the  plaintiff  claims  it  was  of  such  character  that 
he  was  not  bound  to  do  it.  It  may  not  have  been  harder  than 
some  other  work  he  had  done,  but  that  is  not  the  test.  The 
issue  was  whether  it  was  beyond  his  ability  to  perform  with- 
out undue  exertion.  Upon  this  question  the  jury  had  before 
them  the  nature  of  the  work,  the  crippled  condition  of  the 
plaintiff,  all  the  facts  and  circumstances  of  his  discharge,  and 
the  law  of  the  case,  dependent  upon  the  facts,  and  it  was 
their  province  to  say  what  the  facts  were,  and  thus  deter- 
mine whether  there  was  cause  for  the  discharge.  The  evi- 
dence is  conflicting  as  to  what  was  required  of  him  when  he 
refused  to  perform  it.  On  this  point  Clifford  and  Spencer 
are  not  in  accord,  and  both  of  them  differ  from  Rhoades. 
Then  as  to  what  work  the  plaintiff  was  able  to  do  was  a  matter 
for  the  jury,  and  he  was  before  them,  and  they  saw  his  con- 
dition as  well  as  the  demeanor  of  himself  and  the  other  wit- 
nesses. In  addition  to  this,  it  must  be  remembered  that  the 
burden  was  upon  the  defendant  to  show  that  the  discharge 
was  for  good  cause.  14  Am.  &  Eng.  Enc.  Law,  797.  His 
complaining  from  time  to  time  about  the  kind  of  work  as- 
signed him  is  unimportant,  if  even  relevant,  for  the  reason  that 
the  work  he  did  do  was  satisfactory  to  the  foreman  and  super- 
visor of  track. 

The  principles  governing  the  assessment  of  damages  and 
the  measure  of  damages  in  cases  of  this  kind  have  been  given. 
Railroad  Co.  v.  Pierce,  supra.  They  are  very  similar  to  those 
applying  in  cases  of  damages  for  injuries  to  the  person  in 
which  the  amount  is  dependent  upon  loss  of  capacity  for  labor. 
In  these  cases  the  standard  mortuary  tables  are  sometimes 
admitted  as  evidence  on  the  question  of  the   expectation  of 
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life,  i;  Am.  &  Eng.  Enc.  Law,  41,  42,  note.  But  it  is  not  always 
done,  nor  has  it  been  held  necessary.  Here  the  age  and 
physical  condition  of  the  plaintiff  were  proved,  and  no  reason 
is  perceived  why  plaintiff's  expectation  of  life  should  not  have 
been  left  to  the  jury  in  this  case,  as  is  so  often  done  in  others 
involving  the  same  question,  without  more  evidence  bearing 
upon  it  than  was  before  the  jury.  There  being  no  error  in 
the  judgment,  it  is  affirmed.  - 

NOTES. 

Validity  of  Release  of  Claims  for  Damages  for  Personal  Injuries  Given 
in  Consideration  of  Employment — Certainty. —  Where  an  employee, 
injured  in  the  service  of  a  railway  company,  gives  the  company  a  re- 
lease from  all  claims  for  damages,  in  return  for  a  promise  of  a  steady 
job,  at  the  same  compensation  received  before  the  injury,  the  contract 
does  not  lack  mutuality,  and  is  enforceable.  Pennsylvania  Co.  v, 
Dolan,  6  Ind.  App.  109,  32  N.  E.  Rep.  802.  ' 

A  contract  between  an  employee  injured  in  the  service  of  a  railroad 
company  and  the  railroad,  in  which  the  employee  released  all  claim  for 
damages  for  his  injuries,  in  return  for  which  he  was  to  receive  a  certain 
sum  for  six  months,  at  the  end  of  which  time  he  was  to  resume  his 
former  position  if  able,  and  if  not  able  he  was  to  receive  a  less  laborious 
position,  is  not  invalid  by  reason  of  uncertainty.  Chesapeake  &  Ohio 
R.  Co.  V,  Mosby  (Va.).  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  633. 

Same — Lack  of  Consideration. — Plaintiff,  an  employee,  was  in- 
jured while  in  the  discharge  of  his  duties.  In  an  action  to  recover 
damages,  defendant  gave  in  evidence  a  paper  signed  by  plaintiff,  by 
which,  in  consideration  of  his  employment,  he  agreed  that  the 
company  should  in  no  case  be  liable  for  any  damage  to  him  by 
reason  of  its  negligence.  It  appeared  that  plaintiff  was  at  the  time 
of  the  execution  of  the  instrument  and  had  been  for  some  years 
prior  thereto  in  defendant's  employ.  His  original  employment  was  a 
general  one  and  for  no  particular  time.  He  signed  the  release  without 
compulsion,  and  continued  thereafter  in  the  same  employment,  and  for 
the  same  compensation  as  before;  no  new  employment  was  tendered 
to,  or  accepted  by  him,  and  there  was  no  promise  that  the  employment 
he  was  then  engaged  in  should  be  continued,  nor  was  its  execution 
made  a  condition  of  continued  employment,  and  no  consideration  was 
paid  therefor.  Held,  that  the  instrument  was  void  for  want  of  consid- 
eration. Purdy  V,  Rome,  W.  &  O.  R.  Co.,  125  N.  Y.  209,  26  N.  E.  Rep. 
255,  34  N.  Y.  S.  R.  737. 

As  to  whether  if  defendant  had  given  some  consideration  for  the 
paper  it  would  have  been  valid  as  a  release — qucere,  Purdy  v.  Rome, 
W.  &  O.  R.  Co.,  125  N.  Y.  209,  26  N.  E.  Rep.  255,  34  N.  Y.  S.    R,  737. 

A  release  reciting  as  its  sole  consideration  the  re-employment  of  the 
signer  by  a  railroad  company  was  without  consideration,  as,  when  it 
was  signed,  he  was  already  in  the  company's  employ,  and  no  change 
as  to  the  terms  of  his  employment  was  made,  and  the  company  did 
not  bind  itself  to  retain  him  in  its  employ  for  any  certain*  period. 
Potter  V.  Detroit,  etc.,  Rv.  Co.  (Mich.),  16  Am.  &  Eng.  R.  Cas.,  N.  S., 
264. 


D0Y1.B  V.  Toledo,  S.  &  M.  Ry.  Co. 

{Supreme  Court  of  Michigan,  June  //,  igoi.) 

[86  N.  W.  Rep.  524.] 

Injuries  to  Employee—Safe  Place  to  Work.* — Where  a  switch  track  ran 
under  the  sheds  of  a  brickkiln,  the  railroad  company,  though  not  own- 

•See  generally,  5  Rap.  &  Mack's  Dig.  39  et  seq. 
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va^  the  shed,  owed  its  employees  the  duty  of  seeing  that  it  was  in  a 
reasonably  safe  condition,  and  was  liable  to  a  brakeman  on  whom  the 
roof  of  the  shed  fell  by  its  own  weight,  while  he  was  coupling  cars 
thereunder. 

Error  to  circuit  court,  Gratiot  county ;  George  P.  Stone, 
Judge. 

Action  by  James  Doyle  against  the  Toledo,  Saginaw  & 
Muskegon  Railway  Company.  From  a  judgment  in  favor  of 
the  defendant,  plaintiff  brings  error.     Reversed. 

Watson  &  Chapman,  for  appellant. 

Geer  &  Williams  (E.  W.  Meddaugh,  of  counsel),  for  appel- 
lee. 

MOORE,  J.  The  plaintiff  sued  the  defendant  to  recover 
for  personal  injuries  received  by  him  while  in  the  employ  of 
the  defendant.  The  trial  iudge  directed  a  verdict  in  favor  of 
defendant.     The  case  is  brought  here  by  writ  of  error. 

The  Sparta  Brick  &  Tile  Company  is  engaged,  near 
Sparta  and  near  the  line  of  the  defendant's  road,  in  making 
bricks  and  tile.  Their  kilns  are  under  a  center  building,  up- 
wards of  200  feet  long.  This  building  consists  of  posts  set  in 
the  ground,  and  extendnig  above  the  ground  about  16  feet, 
upon  the  top  of  which  are  plates.  The  roof  boards  extend 
from  these  plates  to  the  center  of  the  building,  the  highest 
point  being  midway  between  the  rows  of  posts.  On  each  side 
of  the  center  of  the  building,  and  extending  its  entire  length, 
is  a  lean-to,  about  13  feet  wide.  The  sides  of  the  building  are 
open.  The  outside  of  the  lean-to  is  made  of  tamarack  posts, 
6  to  8  inches  in  diameter,  set  in  the  ground  at  intervals  of  12 
or  14  feet,  and  12  feet  high.  On  the  tops  of  these  posts  plates 
are  spiked.  At  frequent  intervals  rafters  lead  from  the  outside 
plates  to  the  outside  plates  of  the  center  building.  The 
rafters  are  connected  with  each  other  by  strips,  some  of  which 
are  2  inches  by  4  inches,  and  some  4  inches  by  4  inches. 
Upon  the  tops  of  these  strips,  inch  boards,  16  feet  long,  were 
nailed,  reaching  from  the  plates  on  top  of  the  12-feet  posts 
to  the  plates  on  the  center  of  the  building.  The  boards  on  the 
center  building  were  loose,  and  when  the  fires  were  started  in 
the  kilns  were  removed  from  the  center  building,  and  slipped 
over  on  the  roof  of  the  lean-to.  The  defendant  company  built 
a  siding  into  the  lean-to  from  its  track  over  the  land  of  the 
brick  and  tile  company,  which  company  loaded  the  cars  from 
bricks  which  has  been  taken  from  the  kilns,  and  which  were 
sometimes  piled  in  the  lean-to  while  awaiting  shipment. 
When  the  cars  were  loaded,  usually  when  the  brakes  were 
loosened,  they  could  easily  be  run  outside  of  the  building, 
where  they  were  received  by  the  defendant  company,  but 
sometimes  it  was  necessary  to  go  into  the  building  for  them. 
The  building  was  erected  by  the  brick  and  tile  company,  and, 
so  far  as  it  was  kept  in  repair,  was  repaired  by  them ;  the 
railroad  company  exercising  no  control  over  the  building. 


296  MASTBR  AND  SERVANT  Vol  XXII 

Doyle  V,  Toledo,  S.  &  M.  Ry.  Co 

The  plaintiff  was  25  years  old.  He  had  been  a  brakema.n 
nearly  three  years.  He  was  in  the  employ  of  the  defendant. 
aT)d  had  made  four  trips  over  its  road  in  the  capacity  of  a. 
brakeman  on  a  freight  train.  These  trips  took  him  near  the 
building  in  Question.  On  December  28,  1898,  the  main  part  of 
the  train  was  left  near  the  station,  while  the  locomotive  and  a 
box  car  were  backed  upon  the  siding  for  the  purpose  of  getting 
two  flat  cars  that  were  under  the  lean-to.  The  plaintiff  was 
instructed  to  make  the  coupling.  While  the  train  was  moving: 
slowly,  he  was  attempting  to  remove  the  pin  from  a  Jenney 
coupler,  which  was  attached  to  the  moving  car,  for  the  pur- 
pose of  making  the  coupling  when  he  should  reach  the  cars 
under  the  shed.  He  had  got  but  8  to  18  feet  into  the  shed, 
when  a  portion  of  the  roof  fell,  and  he  received  the  injuries 
which  are  the  cause  of  this  litigation.  It  is  his  claim  that  it 
was  the  duty  of  the  defendant  to  furnish  him  a  reasonably  safe 
place  to  work,  and  to  keep  this  building  in  a  reasonably  safe 
condition,  and  that,  not  having  done  it,  the  company  was 
guilty  of  negligence  which  gave  him  a  cause  for  action.  The 
negligence  is  stated  in  the  declaration  as  follows:  ^^ Plaintiff 
alleges  that  said  defendant  wholly  failed  to  maintain  said 
building  in  a  reasonably  safe  condition,  or  in  reasonable  re- 
pair, but  it  allowed  said  building  to  become  old,  rotten,  and 
worn  out ;  the  roof  and  rafters  thereof  become  weak,  and  in 
such  a  condition  that  they  would  separate  from  whatever 
substance  or  thing  they  were  attached  to;  that  said  building 
had  stood  so  long,  and  was  in  such  a  condition,  that  it  was 
rickety,  and  was  liable  at  any  minute  to  fall  from  its  own 
weight,  and  it  not  being  of  sufficient  strength  to  hold  itself 
together,  which  condition  was  apparent  to  any  one  upon  any 
reasonable  examination  of  the  same;  and  this  plaintiff  alleges 
that  it  was  the  duty  of  said  defendant  to  have  examined  sai4 
building,  and  to  have  ascertained  its  condition,  but  that  said 
defendant  wholly  failed  and  neglected  to  make  any  such 
examination."  The  testimony  offered  by  the  plaintiff  was  to 
the  effect  that  the  building  was  not  properly  constructed  in 
the  first  place,  that  it  was  old  and  weak,  and  that  its  condi- 
tion was  apparent  to  any  one  who  would  examine  it.  and  that 
about  two  years  before  the  accident  occurred  a  portion  of  the 
roof  had  fallen.  On  the  part  of  the  defendant  the  testimony 
was  to  the  effect  that  the  building  was  well  built,  and  was  of 
the  same  character  of  construction  usual  for  buildings  erected 
for  the  purpose  for  which  this  was  used.  The  testimony 
showed  that  when  the  portion  of  the  roof  fell,  about  two  years 
before  the  accident,  its  falling  was  occasioned  by  a  heavy  fall 
of  snow,  coming  upon  a  portion  of  the  roof  which  was  a  part 
of  an  extension  then  in  orocess  of  construction  before  the  posts 
and  rafters  were  permanently  in  place ;  that  the  building  had 
been  in  constant  use  by  the  employees  of  the  brick  and  tile 
company,  and  that  there  was  nothing  in  its  appearance  to  in- 
dicate to  any  one  there  was  any  danger  of  its  falling.     The 
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lean-to  was  built  to  keep  the  rain  off  the  side  of  the  kiln,  and 
from  the  bricks  piled  under  the  lean-to,  and  to  protect  the 
men  when  loading  the  cars.  The  shed  was  so  low  the  loco- 
motive could  not  be  run  under  it.  If  refrigerator  or  furniture 
cars  were  run  under  it,  they  would  hit  against  the  rafters  and 
boards,  and  a  like  result  had  occurred  once  or  twice  from  the 
end  of  a  break  rod  on  a  high  car  hittins:  the  roof.  The  evi- 
dence shows  that  the  roof  had  been  struck  a  week  or  two 
before  the  accident,  but  the  iniury  had  been  repaired,  and  the 
roof  left  in  perfect  condition.  It  is  not  shown  how  the  acci- 
dent occurred,  unless  it  is  disclosed  by  the  answer  of  Mr. 
Warner  on  the  cross-examination  as  to  what  made  the  roof 
tumble,  when  he  said,  ^'I  don't  know  of  anv  reason,  unless 
there  had  been  an  excessive  weight  of  snow,  or  they  struck  it 
with  their  cars  when  they  came,  as  they  had  done  before. ' ' 
Or  the  testimony  of  the  engineer,  who  gave  the  signal  to  stop 
when  the  roof  fell,  that  he  saw  Mr.  Doyle  coming  out  of  the 
shed  holding  his  left  hand,  apparently  dazed,  and  that  he  was 
covered  with  snow. 

Counsel  for  the  plaintiff  say:  **When  the  servant  in 
Michigan  accepts  service  from  a  master,  there  is  a  contract 
between  him  and  the  master  that  the  master  will  furnish  him 
a  reasonably  safe  place  in  which  to  work,  and  it  is  a  duty  that 
the  master  cannot  shirk  or  charge  to  others  than  himself  by 
contract,  bargain,  or  any  sleight  of  hand  performance;  citing 
Morton  V.  Railroad  Co.,  8i  Mich.  423,  46  N.  W.  iii;  Van 
Dusen  V.  Letellier,  78  Mich.  492.  44  N.  W.  572;  Johnson  v. 
Spear.  76  Mich.  139,  42  N.  W.  1092;  Adams  v.   Iron  Cliff  Co., 

78  Mich.  272,  44  N.  W.  270;  Hunn  v.  Railroad  Co.,  78  Mich. 
513,  44  N.  W.  502,  7  L.  R.  A.  500;  Harrison  v.  Railroad  Co., 

79  Mich.  409,  44  N.  W.  1034,  7  L.  R.  A.  623;  Brown  v. 
Gilchrist,  80  Mich.  56,  41;  N.  W.  82;  Balhoff  v.  Railroad  Co., 
106  Mich.  606,  65  N.  W.  592."  We  have  no  doubt  this  prop- 
osition is  fully  sustained  by  the  rulings  of  this  court.  Counsel 
say  the  same  doctrine  applies  when  a  railroad  company 
is  using  property  belonging  to  another  company  or  to  some 
one  else:  citing  Shear.  &  R.  Neg.  §  196;  Railway  Co.  v. 
Peyton,  106  111.  ^34;  Stetler  v.  Railway  Co.,  46  Wis.  497.  i 
N.  W.  112;  Id.,  49  Wis.  609,  6  N.   W.    303;  and  other  cases. 

It  is  insisted  by  defendant  that  an  examination  of  these 
cases  shows  the  defects  resulting  in  the  injury  related  to  the 
roadbed  itself,  or  to  the  train  or  its  equipments,  and  for  that 
reason  do  not  apply  to  the  case  at  bar.  If  the  principle 
determined  by  these  cases  is  to  control,  we  think  it  cannot  be 
said  that  the  duty  of  the  company  to  maintain  a  safe  place  for 
its  employees  to  work  is  discharged  if  it  leaves  a  structure  over 
its  tracks  in  so  unsafe  a  condition  as  to  imperil  the  safety  of 
an  employee  whose  duty  it  is  while  employed  to  pass  under  it. 
Was  it,  then,  the  duty  of  the  company  to  its  employees  to  see 
that  this  place  where  it  built  its  track,  and  where  it  sent  its 
employee  to  work,  was  reasonably  safe?     In  Ross  v.  Ionia  Tp., 


298  MASTER  AND  SBRVANT  ^ol  XXII 

(NS) 

Doyle  V.  Toledo  S.  &  M.  Ry.  Co 

I04  Mich.  320,  62  N.  W.  401,  it  was  held,  in  effect,  that,  in 
building  an  approach  to  a  bridfsre,  the  township  authorities 
may  not  ienore  surroundings,  but  are  bound  to  exercise  such 
caution  as  existing  circumstances  suggest.  If  the  duty  of 
maintaining  this  spur  was  a  duty  which  the  company  owed  to 
its  employees,  it  will  not  do  to  say  that  this  duty  was  per- 
formed by  building  a  track  which  bad  no  defects  in  itself,  if 
there  was  that  above  the  track  which  endangered  the  safety  of 
the  employee.  The  rule  is  established  by  the  weight  of 
authority  that,  when  a  railroad  company  runs  its  trains  over 
tracks  owned  by  another,  the  company  is  bound  to  see  that 
the  tracks  are  in  a  safe  condition.  Stetler  v.  Railway  Co., 
46  Wis.  497,  I  N.  W.  112;  Railway  Co.  v.  Cagle,  53  Ark.  347, 
14  S.  W.  89:  Raihoad  Co.  v.  Ross.  142  111.  9,  31  N.  E.  412: 
Murray  v.  Railroad  Co.,  66  Conn.  512,  34  AtL  ;o6,  32  L.  R. 
A.  539.  See,  also,  Spaulding  v.  Granite  Co.  (Mass.)  34  N. 
E.  1135. 

It  is  urged  by  counsel  that,  though  they  have  not  been  able 
to  find  a  case  just  like  this,  applying  the  principles  announced 
in  Pah  Ian  v.  Railway  Co.,  122  Mich.  232,  81  N.  W.  103.  to 
this  case,  it  justified  the  judge  in  directing  a  verdict  in  favor 
of  defendant;  counsel  citing  also  Carolan  v.  Railroad  Co.  (C. 
C.)  84  Fed.  84.  The  Pahlan  Case  was  determined  upon  the 
assumption  of  risk  by  the  employee,  who  had  knowledge  of 
like  conditions  along  the  way  of  the  company.  The  opinion 
of  Justice  Hooker  recognized  that  the  company  was  bound  to 
furnish  a  reasonably  safe  place  to  work.  Nor  is  the  case  of 
Carolan  v.  Railroad  Co.  (C.  C. )  84  Fed.  84,  in  point.  In  that 
case  the  Question  was  whether  the  company  was  liable  to  an 
employee  for  injuries  received  by  him  because  of  the  improper 
piling  of  boxes  or  freight  on  a  wharf  adjacent  to  defendant's 
track.  The  condition  which  caused  the  injury  to  plaintiff 
arose,  not  through  an  unsafe  condition  of  the  premises,  but 
because  of  an  improper  use  made  of  premises  in  proper  con- 
dition, of  which  the  plaintiff  had  notice.  In  the  present  case 
the  plaintiff  cafnnot  be  said  to  have  assumed  the  risk  that  the 
building  into  which  the  company  ran  its  tracks  was  liable 
to  fall  down  upon  him  while  in  the  performance  of  his  duties. 
It  is  not  a  case  in  which  the  structure  could  be  avoided,  as  in 
the  Pahlan  Case.  If  in  any  case  an  employee  has  a  right  to 
rely  upon  the  performance  of  the  duty  to  provide  a  safe  place, 
it  would  seem  that  he  may  do  so  when  he  is  called  upon  to 
pass  under  a  building,  to  the  extent,  at  least,  of  assuming  that 
the  building  will  not  fall  upon  him  by  its  own  weight.  We 
think  the  case  was  one  that  should  have  been  left  to  the  jury 
under  proper  instructions  from  the  court.  Judgment  is 
reversed,  and  a  new  trial  granted. 

HOOKER,  J.,  did  not  sit.  MONTGOMERY,  C.  J.,  and 
GRANT,  J.,  concurred. 

LONG,  J.     I  concur  in  the  result. 
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(Supreme  Court  of  Rhode  Island^  July  /,  igoiJ) 

[49  Atl.  Rep.  689.] 

Injury  to  Brakeman — Evidence  That  Cars  Like  the  One  Causing  Injury 
Were  in  Connmon  Use — Care  Required  of  Master  in  Furnishing 
Appliances.* — Plaintiff,  a  brakeman,  was  injured  by  fallini^  from 
the  roof  of  a  freight  car  in  attempting*  to  step  from  one  car  to  the 
other.  The  accident  occurred  on  a  dark  night,  and  the  roof  of  the  car 
which  plaintiff  attempted  to  reach  extended  18  inches  over  the  end  wall, 
and  in  the  diagonal  corners  of  the  same  a  place,  18^  inches  long  and 
23>^  inches  wide,  had  been  cut  out  to  allow  the  brakemen  to  go  up  and 
down  the  ladder.  Plaintiff  fell  through  such  hole.  Held^  that  evidence 
that  such  cars  were  commonly  used  on  other  roads  in  New  England  was 
improperly  refused,  since  a  master  is  only  required  to  furnish  appliances 
of  an  ordinary  character. 

Same — Same — Admissible  as  Bearing  on  Credibility  of  Witnesses. — 
In  an  action  by  a  brakeman  for  injuries  received  on  a  car  of  a  peculiar 
construction,  the  plaintiff  testified  that  he  had  never  seen  a  car  like  it, 
and  other  witnesses,  employees  of  the  defendant,  testified  that  they  had 
never  handled  such  cars,  or  very  seldom  saw  them^  Defendant's  wit- 
nesses testified  that  such  cars  were  passing  through  the  city  where  the 
accident  occurred  at  varying  intervals,  and  that  the  road  owned  50  or  80 
of  these  cars,  and  that  the  cars  belonging  to  other  roads  were  exchanged. 
Held^  that  evidence  that  such  cars  were  commonly  used  on  other  roads 
in  New  England  was  improperly  refused,  as  such  evidence  had  a  t>ear- 
ing  on  the  credibility  of  the  witnesses. 

Same — Same — Assumption  of  Risk — Instructions. — In  an  action  by  a 
brakeman  for  injuries  received  on  a  car  of  peculiar  construction,  an 
instruction  that,  if  cars  constructed  in  the  manner  in  which  the  car 
occasioning  the  injury  was  constructed  were  in  common  use  by  well- 
managed  railroads,  the  plaintiff  assumed  the  risk,  was  properly  refused, 
as  it  had  no  limitation  as  to  the  place  where  such  cars  were  in  common 
use. 

Same — Same — Same — Same. — An  instruction  that  if  cars  constructed 
in  the  manner  of  the  car  occasioning  the  injury  were  in  common  use  by 
well-managed  roads,  and  were  received  in  exchange  by  the  defendant 
company  to  the  knowledge  of  the  plaintiff,  the  plaintiff  assumed  the  risk 
of  finding  one  in  the  train  on  which  he  was  brakeman,  was  erroneous 
in  limiting  the  use  to  the  plaintiff's  knowledge,  which  was  unimportant 
where  he  had  had  10  years'  experience. 

Evidence — Admission  Not  Warranted  by  Pleading  or  Evidence. — Plain- 
tiff, a  brakeman,  was  injured  by  falling  between  the  cars  in  attempting 
to  pass  from  the  roof  of  one  freight  car  to  that  of  another ;  he  not  using 
the  running  board  in  the  middle  of  the  car,  but  walking  on  the  roof  of 
the  car.  In  an  action  for  such  injuries,  evidence  as  to  the  usual  condi- 
tion of  the  mnning  boards,  as  compared  with  the  roofs  of  the  freight 
cars  off  the  running  boards,  was  admitted  as  justifying  olaintiff's  failure 
to  use  the  mnning  board  on  the  car  in  question.  lietd  error,  as  being 
incompetent,  in  the  absence  of  any  evidence  or  contention  that  the 
running  board  of  the  car  in  question  was  out  of  repair. 

Appeal  from  court  of  common  pleas,   Providence  county. 

■'  Action  by  James  H.  Benson  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  From  a  judgment  in 
favor  of  the  plaintiff,  the  defendant  appeals.     Reversed. 

John  W.  Hogan,  for  plaintiff. 
David  S.  Baker,  for  defendant. 

*See  generally,  5  Rap.  &  Mack*s  Dig.  67  et  seq. 
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ROGERS,  J.  This  is  a  petition  for  a  new  trial  by  the 
defendant  in  an  action  on  the  case  for  negligence  after  a 
verdict  by  a  jury  for  the  plaintiff  for  $10,000.  The  grounds 
of  the  petition  are  that  the  verdict  was  against  the  evidence 
and  the  weight  thereof;  that  the  presiding  justice  erred  in  the 
admission  and  rejection  of  certain  evidence;  that  he  erred 
also  in  his  instructions  to  the  jury,  and  in  refusing  instructions 
requested  by  the  defendant;  and  that  the  damages  awarded 
were  excessive. 

More  particularly  stated,  the  principal  questions  arising  in 
the  case  relate  to  the  proper  standard  by  which  to  determine 
whether  the  appliances  and  instrumentalities  — in  this  case 
a  freight  car — furnished  by  an  employer  to  an  employee  are 
reasonably  safe  and  suitable,  and  the  evidence  properly 
admissible  to  prove  it;  also  whether  the  admission  of  evidence 
showing  the  relative  condition  of  repair  of  running  boards  in 
comparison  with  the  roofs  of  freight  cars  in  general  off  the 
running  board,  as  bearing  on  the  question  of  contributory  neg- 
ligence, is  proper. 

The  plaintiff  was  a  freight  brakeman  and  yardman,  and  had 
been  in  the  employ  of  the  defendant  for  ten  years,  seven  of 
which  he  was  in  the  Fall  River  freight  yard,  one  year  nights 
and  the  remainder  days;  then  for  a  year  running  on  the  road 
on  a  freight  train  from  Fall  River  and  Brockton  up  as  far 
as  Blackstone ;  and  the  remaining  two  years  here  in  Providence, 
thirteen  months  of  which  was  in  the  India  Point  yard  on 
night  duty.  When  he  left  Fall  River  and  came  to  Providence, 
in  1896,  he  represented  himself  to  be,  and  was  hired  as,  an 
experienced  brakeman.  The  accident  in  which  he  was  injured, 
and  for  which  he  brought  this  action,  occurred  on  Novem- 
ber 19,  1898,  at  I  o'clock  at  night,  when  it  was  dark  and 
stormy,  and  when  he  was  occupied  in  making  ud  a  train  of 
freight  cars.  The  method  of  proceeding  was  to  olace  the 
**buggy.**  or  caboose,  which  is  always  the  rear  car  of  the  train, 
and  then  add  freight  cars  until  the  train  was  complete.  A 
switching  engine  and  crew  fasten  on  to  the  cars  in  the  order 
desired,  on  whatever  track  thev  may  be,  and  haul  them  on  to 
the  main  track,  that  being  the  track  on  which  the  train  was 
being  made  up.  After  the  cars  attached  to  the  switcher  had 
passed  eastward  a  little  distance  over  the  switch  from  the 
side  track  to  the  main  track,  and  switching  with  the  cars 
stopoed,  the  switch  was  thrown  so  that  if  the  cars  should  be 
pushed  westward  over  the  main  track  they  would  run  down  to 
the  caboose,  the  oin  between  the  switcher  and  the  freight  car 
next  to  it  was  pulled,  thereby  disconnecting  the  cars  from  the 
switcher,  so  that  when  the  switcher  backed  it  pushed  the 
cars  westward  far  enough  to  give  them  the  necessary  impetus: 
and  though  it  stooped  when  they  had  gotten  sufficient  speed 
on,  vet  the  cars,  having  been  disconnected  from  the  engine, 
kept  on  until  they  were  stopped  by  the  use  of  a  brake,  as  their 
stopping  place  was  the  caboose,  care  being  necessary  to  re- 
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dnce  the  speed  so  that  they  would  not  collide  with  or  bump 
the  caboose  too  hard.  When  the  accident  happened  the 
switcher  had  fastened  onto  four  box  freight  cars,  and  hauled 
them  eastward  on  to  the  India  Point  bridge,  as  the  location 
of  the  switch  necessitated  taking  the  cars  on  to  it  to  clear 
the  switch.  The  head  brakeman,  one  Welcome,  was  on  the  car 
next  to  the  switcher,  and  the  plaintiff  was  the  hind  brakeman, 
and  was  on  the  next  car  in  the  rear,  or  the  next  car  but  one  to 
the  switcher,  and  two  other  freight  cars  were  in  the  rear  of  the 
car  the  plaintiff  was  on.  When  the  rear  car  going  eastward  had 
got  sufficiently  clear  of  the  switch,  the  plaintiff  gave  Welcome 
the  signal  to  pull  the  pin  and  disconnect  with  the  engine,  which 
he  did,  as  it  was  his  duty  to  do,  getting  ofi  the  cars  to  do  it, 
and  leaving  the  plaintiff  alone  on  the  cars.  The  plaintiff  then 
gave  the  engineer  the  signal  to  back  down,  or  ^'kick,"  as  it  is 
called,  which  he  did.  thus  causing  the  four  cars  to  go  west- 
ward to  connect  with  the  caboose.  The  plaintiff  then  started 
on  a  kind  of  trot,  to  use  his  own  expression,  to  the  west  end 
of  the  cars,  as  they  were  proceeding  westward,  to  get  the 
best  possible  view  of  the  caboose  and  the  diminishing  inter- 
vening distance,  and  to  use  the  brake  nearest  that  end  so  as  to 
discharge  his  duty  most  efficiently.  The  plaintiff  did  not  use 
the  **running  board,'*  as  it  is  called,  which  is  about  i8  or  20 
inches  wide,  extending  down  the  middle  of  the  whole  length 
of  the  car,  and  with  which  all  cars  are  equipped,  but  ran  along 
some  distance  one  side  of  it.  It  being  a  stormy  night,  he  had 
on  rubber  boots  and  an  ulster  overcoat,  which  had  been 
shortened  somewhat,  and  he  also  carried  a  lighted  lantern,  for 
the  double  purpose  of  enabling  him  to  signal  as  well  as  to 
see.  When  he  reached  the  end  of  the  car  he  was  on,  and 
stepped  out  with  his  right  foot,  expecting  to  reach  the  next 
car,  he  failed  to  do  so,  and  fell  between  the  cars,  being 
dragged  a  number  of  yards,  and  then  fell  to  the  ground,  result- 
ing in  the  wheels  of  the  car  from  which  he  had  stepped 
running  over  his  leg,  necessitating  amputation  about  half  way 
between  the  ankle  and  the  knee. 

The  duty  owed  by  the  defendant  to  the  plaintiff,  the  viola- 
tion of  which  it  is  claimed  caused  the  accident,  the  plaintiff's 
declaration  in  its  first  count  alleges  to  be  to  furnish  and  pro- 
vide freight  cars  that  were  safe  for  use  in  the  nighttime  by  the 
plaintiff  in  performing  his  work  and  labor  as  a  brakeman, 
and  to  keep  and  maintain  the  same  so  safe  and  suitable  for 
the  purpose  aforesaid ;  and,  in  the  second  count,  to  furnish, 
provide,  ke'^p.  and  maintain  such  freight  cars  so  used  and 
run  by  the  defendant  in  making  up  its  freight  trains  for  use  in 
the  nighttime  by  the  olaintiff  in  a  reasonably  safe  and  proper 
condition,  so  that  the  plaintiff  would  not  be  exposed  to  any 
unusual  or  unnecessary  risk  or  danger.  There  was  no  dispute 
as  to  the  construction  of  the  car  onto  which  the  plaintiff 
started  to  step  when  he  fell,  and  the  defendant's  furnishing  a 
car  so  constructed  constituted   the  alleged  failure  of  duty  of 
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which  the  plaintiff  complained  as  causing  the  injury.  The 
floor  and  the  roof  of  that  car,  being  freight  box  car  No.  11,487, 
extended  beyond  the  end  walls  of  the  car,  so  that  the  roof 
formed  a  hood,  and  out  of  the  diagonal  comers  of  the  roof, 
being  the  left-band  comer  as  one  stood  in  the  middle  of  the 
car  and  looked  towards  either  end,  a  square  piece  seemed  to 
have  been  cut  out  i8i  inches  long,  measuring  lengthwise  of 
the  car,  and  23^  inches  wide,  measuring  crosswise  of  the  car. 
This  feature  of  the  car  was  an  intentional  one,  being  a  part 
of  the  original  construction ;  the  hood  at  each  end  of  the  car 
not  extending  way  across  the  end,  but  only  to  within  21k 
inches  of  the  end,  so  that,  using  a  ladder  placed  at  the  end  of 
the  car  against  the  end  wall,  one  could  go  up  and  down  to  and 
from  the  car  top  without  being  interfered  with  by  the  hood. 
The  car.  therefore,  was  not  defective  in  the  sense  that  any 
part  was  missing  or  deranged  that  was  intended  to  be  there  or 
that  formed  a  part  of  the  original  desig^n. 

It  is  a  rule  of  law,  so  familiar  as  hardly  to  need  the  citation 
of  authorities,  that  the  duty  of  the  master  is  to  provide  for  his 
employees  a  reasonably  safe  place  in  which  to  work,  and  rea- 
sonably safe  appliances  and  instrumentalities  for  the  per- 
formance of  the  work.  Brodeur  v.  Valley  Falls  Co.,  16  R. 
I.  448,  450,  17  Atl.  54;  McGar  v.  Worsted  Mills,  22  R.  I.  347* 
3i;o,  47  Atl.  1092.  Of  course,  the  suitableness  of  place  and 
instrumentalities  is  to  be  taken  in  connection  with  the  work 
to  be  done  and  the  workmen  to  do  it.  The  plaintifi  was  an 
experienced  brakeman,  was  employed  and  paid  as  such,  and 
had  been  in  the  defendant's  employment  for  10  years.  He 
was  accustomed  to  work  at  night  in  making  up  trains,  and 
he  knew  that  there  was  a  great  variety  of  difference  in  freight 
cars,  as  shown  by  the  record  of  his  testimony,  viz.:  **C. 
Q.  635.  You  have  other  cars — flat  cars — frequently,  do  you 
not?  Ans.  Yes,  sir.  C.  Q.  636.  You  have  them  right  along 
all  the  time?  Ans.  Yes,  sir.  C.  Q.  637.  Liable  to  have 
them  in  the  night  just  the  same?  Ans.  Yes,  sir.  C.  Q.  638. 
You  knew  that  night  these  were  all  box  cars?  Ans.  Yes,  sir. 
C.  Q.  639.  How  did  you  know  they  were  all  box  cars?  Ans. 
I  heard  somebody  in  the  office  say,  *Get  the  four  head  box 
cars.*  C.  Q.  640.  Who  did  they  say  it  to?  Ans.  I  cannot  say. 
C.  Q.  641.  If  you  hadn't  been  in  the  office  at  that  time  you 
wouldn't  have  known,  if  you  hadn't  heard,  that  there  were 
four  box  cars?  Ans.  No.  I  don't  known.  C.  Q.  642.  There 
was  no  way — You  were  not  told —  You  were  told  to  hook 
on  and  shove  them  out.  You  were  not  told  as  a  rule 
that  you  were  to  go, — told  that  they  were  a  certain  kind  of 
cars?  Ans.  Not  always.  C.  Q.  643.  You  got  on  at  seven 
that  night,  and  happened  to  be  in  the  office,  and  hearing 
some  one  say  so ;  otherwise,  you  wouldn't  have  known  they 
were  all  box  cars?  Ans.  I  wouldn't  know  whether  they  were 
all  box  cars  or  not;  no.  C.  Q.  644.  If  you  hadn't  heard  this 
man  in  the  office  say,  'Get  out  these  cars,'  and  you  hadn't  hap>- 
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pened  to  be  in  the  office,  you  would  have  got  out  about  the 
yard,  and  gone  to  work,  not  knowing  these  were  all  box  cars? 
Ans.  Yes,  sir.  C.  Q.  645.  There  might  have  been  some  flat 
cars,  and  you  not  know  it?  Ans.  Not  if  I  hadn*t  seen  them. 
C.  Q.  646.  You  wouldn't  have  known  from  anybody  else 
telling  you.^  Ans.  No,  sir.  C.  Q.  647.  Frequently,  in  making 
np  this  train,  there's  all  kinds  of  cars, — different  heights.^  Ans. 
Different  heights;  everything  of  that  kind,-^flat  cars  and  box 
cars.  C.  Q.  648.  Flat  cars  and  box  cars?  Ans.  Yes,  sir.** 
He  also  swore  that  cars  varied  in  height;  that  box  cars  varied 
in  height  from  18  inches  to  2  feet.  They  also  varied  in  length, 
some  being  10  or  12  feet  longer  than  others.  They  also 
differed  in  construction, — in  the  types  of  them.  The  pitch  of 
the  top  was  different, — some  of  the  roofs  were  more  level  than 
others;  but  all  cars  not  out  of  repair  had  running  boards  along 
the  middle  of  them,  which  are  flat  on  top.  Then  on  top  of 
cars  off  the  running  board  there  are  ventilators  on  fruit  cars, 
stove  pipes  on  some  others,  slats  and  other  things  for  different 
purposes,  brakes,  grab  irons,  etc.  The  plaintiff  also  swore 
that  he  had  seen  "buggies,*'  or  cabooses,  with  the  corners  cut 
away,  as  in  the  car  complained  of,  but  he  denied  he  had  ever 
seen  a  box  freight  car  so  made.  The  tops  of  box  cars,  also, 
were  different  distances  apart,  varying,  he  swore,  from  22  to 
36  inches.  The  plaintiff  admitted  that  the  flat  running  boards 
were  provided  for  use  by  those  on  top  of  the  cars,  though  no 
rule  or  order  by  the  defendant  company  had  ever  required  the 
use  of  them. 

An  important,  if  not,  indeed,  the  pivotal  or  most  important, 
question  on  the  trial  of  the  case  at  bar,  before  the  jury,  was 
whether  the  defendant  corporation  had  furnished  freight  cars 
in  a  reasonably  safe  and  proper  condition  for  use  by  the 
plaintiff  in  the  nighttime  in  making  up  its  freight  trains. 
The  inevitable  inference  from  the  jury's  verdict  for  the  plain- 
tiff was  that  the  car  in  question  was  not  in  a  reasonably  safe 
and  proper  condition,  in  their  opinion,  under  the  evidence 
allowed  to  be  submitted  to  them  and  under  the  instruction  of 
the  court.  The  defendant,  in  attempting  to  prove  that  cars 
like  the  one  complained  of  were  in  common  use  on  other  roads 
in  New  England,  for  the  purpose  of  showing  that  they  were 
reasonably  safe  and  suitable  cars,  asked  the  witness  Apple- 
yard,  who  was  the.  master  car  builder  of  the  defendant  corpo- 
ration, this  question :  '*Q.  26.  Do  you  know  or  not  whether 
they  were  in  common  use  on  other  roads  in  New  England  ?'* 
This  question  was  objected  to  by  the  plaintiff,  and  ruled  out 
by  the  presiding  justice,  to  which  exception  was  taken,  and 
the  inquiry  now  is  whether  the  ruling  was  correct.  The 
answer  depends  upon  what  is  a  proper  standard  by  which  to 
determine  negligence  in  furnishing  instrumentalities  and 
appliances,  and  what  kind  of  testimony  is  competent  as  tend- 
ing to  show  the  exercise  of  due  care. 

In  McGar  v.  Worsted  Mills,  supra,  this  court,   in  passing 
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upon  this. instruction  of  the  court  below,  viz.  "The  defend- 
ant is  bound  to  Rive  its  belts  and  laciners  only  such  inspection 
as  ordinarily  careful  manufacturing  corporations  give  under 
like  circumstances,"  speaking  throu8:h  Tillinghast,  J.  (page 
350*  said,  "We  see  no  objection  to  the  request  as  presented. " 

In  Burns  v.  Railroad  Co.,  20  R.  I.  789,  790,  38  Atl.  926,  927, 
this  court  used  these  words:  "No  testimony  was  adduced  by 
the  plaintiff  to  show  that  it  is  customary  for  railroad  com- 
panies, or  that  it  has  ever  been  considered  essential  by  prudent 
men  engaged  in  the  operation  of  railroad  trains,  to  remove 
spindles  from  the  drawbars  for  the  purpose  of  inspecting  them, 
and.  in  the  absence  of  such  testimony,  we  are  of  the  opinion 
that  it  was  not  negligence  for  the  defendant  to  omit  an  in- 
spection of  the  spindle  in  question  in  that  manner.*' 

In  Leonard  v.  Herrman,  195  Pa.  222,  224,  45  Atl.  723,  the 
court  said:  "The  legal  test  of  reasonable  safety  in  machinery 
or  methods  is  ordinary  use,  and  a  jury  cannot  be  permitted  to 
set  up  any  other.*' 

In  Titus  V.  Railroad  Co.,  136  Pa.  618,  20  Atl.  517,  the 
court  used  this  language:  "Absolute  safety  is  unattainable, 
and  employers  are  not  insurers.  They  are  liable  for  the 
consequences,  not  of  danger,  but  of  negligence;  and  the 
unbending  test  of  negligence  in  methods,  machinery,  and 
appliances  in  the  ordinary  uses  of  the  business.  No  man  is 
held  by  law  to  a  higher  degree  of  skill  than  the  fair  average 
of  his  profession  or  trade,  and  the  standard  of  due  care  is  the 
conduct  of  the  average  prudent  man.  The  test  of  negligence 
in  employers  is  the  same,  and,  however  strongly  they  may 
be  convinced  that  there  is  a  better  or  less  dangerous  way,  no 
jurv  can  be  permitted  to  say  that  the  usual  or  ordinary'  way, 
commonly  adopted  by  those  in  the  same  business,  is  a  negli- 
gent way  for  which  liability  shall  be  imposed. ' ' 

In  Wormell  v.  Railroad  Co.,  79  Me.  397,  404,  10  Atl.  49,  51, 
I  Am.  St.  Rep.  321,  324,  the  court  said :  "Nor  is  the  employer 
bound  to  furnish  the  safest  machinery,  instrumentalities,  or 
appliances  with  which  to  carry  on  his  business,  nor  to  provide 
the  best  methods  for  their  operation,  in  order  to  save  himself 
from  responsibility  resulting  from  their  use.  If  they  are  of 
an  ordinary  character,  and  such  as  can  with  reasonable  care  be 
used  without  danger,  except  such  as  may  be  reasonably  inci- 
dent to  the  business,  it  is  all  that  the  law  requires." 

In  Cunningham  v.  Iron  Works.  92  Me.  501,  507,  43  Atl.  106, 
109,  the  court  said :  "It  was  the  unquestioned  duty  of  the 
defendant  to  exercise  ordinary  care  and  foresight  to  provide 
safe  machinery  and  a  reasonably  safe  place  in  and  about 
which  the  helpers  and  other  laborers  were  required  to  work, 
but  the  question  of  the  fulfillment  of  this  duty  must  be  tested 
by  the  experience  of  emplovees  who  are  themselves  in  the 
exercise  of  due  care  and  vigilance,  and  not  with  reference  to 
those  who  are  themselves  either  negligent  or  the  unfortunate 
victims  of  simple  and  unaccountable  accidents.     The  fact  that 
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a  laborer  sustains  a  serious  injury  in  the  place  of  his  service 
has  no  necessary  tendency  to  prove  the  machinery  unsafe  or 
the  place  unsuitable.  No  machinery  can  be  deemed  safe  for 
those  who  are  thoughtless  and  inattentive  or  reckless  and 
venturesome.  Pure  accidents  will  also  continue  among  the 
inexplicable  factors  in  the  problem  of  life.  Again,  the  fact 
that  the  accident  might  have  been  avoided  by  the  exercise  of 
extraordinary  precautions  on  the  part  of  the  defendant  has  no 
necessary  tendency  to  prove  that  the  existing  conditions  did 
not  meet  the  requirement  of  reasonable  safety.  Absolute 
safety,  under  all  circumstances,  is  not  guarantied  to  the  laborer 
by  the  contract  of  employment.  The  employer  is  not  an 
insurer.  He  is  not  bound  to  furnish  the  safest  machinery, 
nor  to  provide  the  best  possible  methods  for  its  operation,  in 
order  to  relieve  himself  from  responsibility.  He  is  only  re- 
quired to  furnish  instrumentalities  that  are  reasonably  and 
ordinarily  safe,  and  well  adapted  to  the  purpose  for  which  they 
are  designed. " 

In  Prybilski  v.  Railway  Co.,  q8  Wis.  413,  416,  74  N.  W.  117, 
118,  the  court  said:  "The  duty  of  the  defendant  was  to  fur- 
nish a  place  as  safe  and  free  from  danger  as  other  persons  of 
ordinary  care,  prudence,  and  caution,  engaged  in  like  business 
and  in  like  circumstances,  ordinarily  furnish.'' 

In  Railroad  Co.  v.  Henly,  48  Ohio  St.  608,  612,  29  N.  E. 
575*  576,  the  court  said:  **It  is  generally  held  that  a  railroad 
company  is  not  bound  to  provide  the  best  or  most  approved 
appliances,  but  may  use  such  as  are  reasonably  fit  for  the  pur- 
pose, or  that  may  be  in  general  «se  on  well-managed  rail- 
roads.'* See,  also.  Railroad  Co.  v.  Blake,  11  C.  C.  A.  93,  63 
Fed.  45,  47;  Hewitt  v.  Railroad  Co.,  67  Mich.  61,  73,  34  N. 
W.  659;  Hunt  V.  Kile,  38  C.  C.  A.  641,  98  Fed.  49,  52;  Hoff- 
man v.  Foundry  Co.,  18  Wash.  287,  290,  51  Pac.  385;  Bohn 
v.  Railway  Co.,  106  Mo.  429,  434,  17  S.  W.  580;  Lloyd  v. 
Hanes,  126  N.  C.  359,  364,  35  S.  E.  611;  Bottling  Co.  v. 
Theiler  (Neb.)  80  N.  W.  821;  i  Bailey,  Pers.  Ini.  (relating  to 
master  and  servant)  §§  70,  73,  74. 

We  are  of  the  opinion,  from  the  authorities  referred  to,  that 
testimonv  tending  to  show  that  cars  like  the  one  in  question 
were  in  common  use  on  other  roads  in  New  England  was 
competent,  and  therefore  admissible,  and  that  the  exclusion 
of  the  question  now  under  consideration  was  erroneous. 

We  are  also  of  the  opinion  that  the  testimony  would  have  been 
admissible  for  another  reason.  The  defendant  offered  testi- 
mony which  was  not  contradicted,  save  inferentially,  that  the 
defendant  had  from  50  to  So  cars  of  similar  construction  to  the 
one  in  question  in  use  on  its  road  at  and  immediately  prior  to 
the  accident,  and  it  also  introduced  considerable  testimony 
that  such  cars  were  passing  through  Providence  at  varying 
intervals,  some  of  such  witnesses  being  employees  of  the 
defendant  at  the  same  time  the  plaintiff  was  in  its  employ,  so 
that,  if  such  witnesses  are   credible,  it  is  a  question  of  some 
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importance  why  the  plaintiff  did  not  see  some  of  those  cars. 
He  swore  he  had  never  seen  or  heard  of  such  freight  cars, 
though  admitting  he  had  seen  cabooses  so  constructed.  His 
brother-in-law,  Hurley,  who  also  worked  for  the  defendant 
corporation,  practically  swore  to  the  same  thing,  and  some 
other  witnesses  for  the  plaintiff  swore  to  seeing  them  only 
seldom.  If  the  cars  of  that  construction  were  in  common  use 
on  other  roads  in  New  England,  the  cars  of  such  roads  being 
liable  to  be  exchanged  with  the  defendant's  road,  the  evi- 
dence rejected  would  have  a  bearing  upon  the  credibility  of 
the  conflicting  witnesses,  and  would,  therefore,  be  admissible 
on  that  ground. 

The  defendant  requested  the  presiding  justice  to  chaise  the 
jury  as  follows:  '4f  cars  constructed  in  the  manner  in  which 
car  No.  11,487  was  constructed  were  in  common  use  by  w'ell- 
manaeed  railroads,  the  plaintiff  assumed  the  risk,  and  the 
verdict  must  be  for  the  defendant. ' '  This  request  was  refused, 
and  in  lieu  thereof  the  presiding  justice  charged  as  follows: 
''If  cars  constructed  in  the  manner  in  which  No.  1 1,487  was  con- 
structed were  in  common  use  by  well-managed  railroads,  and 
were  received  in  exchange  by  the  defendant  corooration  to 
the  knowledge  of  the  plaintiff,  or  if  the  plaintiff,  with  the 
exercise  of  reasonable  care,  might  have  known  of  such  com- 
mon use  of  such  cars,  the  plaintiff  assumed  the  risk  of  finding 
one  in  the  train  upon  which  he  was  acting  as  brakeman,  and 
the  danger  attending  the  same,  if  any,  and  in  such  case  the 
verdict  must  be  for  the  defendant."  To  that  refusal  and  sub- 
stitution the  defendant  duly  excepted.  Inasmuch  as  the 
defendant's  request.that  was  refused  had  no  limitation  as  to 
place,  but  referred  simply  to  cars  in  common  use  on  well- 
managed  railroads, — not  in  New  England,  not  in  the  neighbor- 
hood of  this  state,  or  of  the  location  of  the  defendant's 
railroad,  not  even  in  the  United  States, — we  think  the  request 
was  properly  refused  in  the  exact  form  as  requested ;  but.  in 
our  opinion,  the  substitution,  while  localizing  the  use  of  the 
cars  in  question,  was  erroneous,  in  that  the  use  was  limited 
** to  the  knowledge  of  the  plaintiff."  The  plaintiff  was  an 
experienced  brakeman,  and  had  hired  himself  as  such.  He 
was  over  3^0  years  of  age,  and  had  been  10  years  in  the  busi- 
ness. He  knew,  as  we  have  already  seen  from  his  own  evi- 
dence, that  freight  cars  differed  very  greatly  in  construction, 
there  being  a  great  diversity  in  the  heights  of  them,  and  in  the 
distance  between  them  when  coupled  together ;  the  diversity 
being  so  great  that  box  cars  and  flat  cars  were  coupled 
together,  and  he  admitted  that  he  knew  that  cabooses  had  the 
comers  cut  out.  Certainly  the  difference  between  box  and  flat 
cars  was  far  greater  than  that  existing  between  No.  11,487  and 
some  other  kinds  of  cars.  He  knew  that  he  must  look  in  passing 
from  one  car  to  another,  and  he  was  provided  with  a  lantern  to 
afford  him  light,  and  yet  with  all  this  knowledge,  or  means  of 
knowledge,  he  walked  into  an  opening  of  a  foot  and  a  half  to  two 
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feet  square  in  addition  to  the  distance  between  the  car  he  was 
on  and  the  car  he  was  approaching.  When  the  plaintiff  was 
advised  by  his  experience  of  the  great  diversity  existing  in 
the  construction  of  cars,  it  seems  to  us  of  little  importance 
whether  he  had  seen  a  freight  car  of  just  that  make  or  not, 
though  he  admits  he  knew  cabooses  were  made  so.  Using 
cars  of  various  construction  was  a  risk  incident  to  his  em- 
ployment. 

Dunbar,  C.  J.,  in  Olson  v.  Lumber  Co.,  9  Wash.  500,  502, 
37  Pac.  679,  680,  said:  **Men  who  are  working  around  dan- 
gerous machinery  must  notice.  Their  faculties  and  senses 
are  given  them  for  the  purpose  of  self-preservation,  and  they 
must  exercise  them  to  a  reasonable  extent.  ♦  ♦  *  The 
dangers  in  this  instance  were  apparent,  and  the  law  is  well 
settled  that  an  employee  when  he  assumes  his  employment 
takes  the  risk  of  all  apparent  danger.  This  was  the  doctrine 
announced  by  this  court  in  Week  v.  Mill  Co.,  3  Wash.  629,  29 
Pac.  215,  and  Jennings  V.  Motor  Co.,  7  Wash.  275,  ^4  Pac. 
937,  and  is  the  doctrine  of  common  justice  and  right  between 
employer  and  employee,  and  the  doctrine  of  common  sense. ' ' 
In  Yeaton  v.  Railroad  Corp.,  135  Mass.  418,  C.  Allen,  J.,  said: 
'^The  general  rule  of  law,  that  a  servant  takes  upon  himself 
the  risk  of  the  dangers  which  ordinarily  attend  or  are  incident 
to  the  business  in  which  he  voluntarily  engages,  is  well  settled 
and  undisputed. ' '  In  Railroad  Co.  v.  Smithson,  45  Mich. 
212,  7  N.  W.  791,  a  switchman  had  his  hand  crushed  while 
coupling  a  freight  car  furnished  with  double  deadwoods,  and 
received  from  another  road  where  such  a  contrivance  was 
generally  used.  He  had  not  been  expressly  notified  that  he 
would  be  required  to  handle  such  cars,  but  in  the  course  of 
commerce,  and  as  a  matter  of  business  necessity  as  well  as  of 
statutory  obligation,  they  were  being  constantly  received  and 
forwarded  like  all  other  cars  adapted  to  the  gauge  of  the  road, 
and  having  occasion  to  run  thereon.  It  was  held  that  the 
switchman  could  not  recover.  In  delivering  the  opinion, 
Cooley,  J.,  said  on  page  220,  45  Mich.,  arid  page  794,  7N.  W. : 
**But  we  have  had  produced  for  our  inspection  a  model  of 
the  double  deadwoods  which  caused  the  injury,  and  it  seems 
impossible  to  give  to  the  coupler  any  better  or  more  effectual 
notification  of  their  presence,  and  of  the  difference  from  those 
beloneing  to  the  defendants,  than  their  very  form  necessarily 
gives  of  itself.  The  difference  is  very  marked  and  striking, 
and  it  is  auite  impossible  to  couple  the  deadwoods,  or  to 
approach  them  for  the  purpose,  with  any  degree  of  attention, 
without  observing  it.  This  is  so  whether  the  coupling  is  done 
in  the  daytime  or  nighttime;  for  in  the  night  every  switchman 
has  his  lantern  with  him.  or  should  have  it  on  all  occasions. 
If,  therefore,  a  switchman  were  to  declare  that  he  had 
attempted  to  couple  deadwoods  without  noticing  how  they 
differed  from  the  cars  of  defendant,  the  conclusion  would  be 
inevitable  that  he  had  gone  heedlessly  in  the  performance  of 
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a  duty  requiring  great  care,  and  that  he  had  not  allowed  his 
eyes  to  inform  him  what  was  before  him.  Moreover,  the 
business  of  the  road  was  of  itself  a  notification  that  many 
differences  requiring  attention  in  coupling  were  to  be 
encountered  by  the  switchmen  and  brakemen.  The  Michigan 
Central  is  a  great  common  way  for  the  cars  of  all  the  railroad 
companies  of  the  country,  and  every  man  in  the  employ  of 
the  defendant,  if  he  has  ordinary  intelligence,  is  perfectly 
cognizant  of  the  fact.  He  knows,  too,  that  the  cars  of  the 
several  railroad  and  transportation  companies  differ,  and  that 
at  one  time  or  another  all  these  differences  may  appear  in  the 
cars  he  may  be  called  upon  to  couple  or  uncouple.  Every 
train  is  likely  to  have  several  kinds,  and  he  cannot  assume  as 
he  passes  from  one  to  another  that  the  two  will  be  alike,  much 
less  that  the  whole  train  will  be.  To  notify  him  specially  of 
the  difference  would  not  only  be  troublesome  and  expensive, 
and  oftentimes,  as  above  explained,  confusing,  but  it  would 
be  a  work  of  supererogation ;  for  any  man  capable  intelligently 
of  performing  the  duty  would  be  no  wiser  after  the  notice 
than  before,  and  a  man  who  would  not  heed  the  information 
the  very  nature  and  course  of  the  business  would  impart 
to  him  would  be  protected  by  no  notice.  The  best  notice  is 
that  which  a  man  must  of  necessity  see,  and  which  cannot 
confuse  or  mislead  him.  He  needs  no  printed  placard  to 
announce  a  precipice  when  he  stands  before  it.''  To  the 
same  effect,  in  a  similar  case,  see  Hathaway  v.  Railroad  Co., 
51  Mich.  253,  16  N.  W.  634,  47  Am.  Rep.  569.  The  rule  that 
when  a  person  enters  upon  dangerous  employment  he  assumes 
the  risk  and  dangers  incident  thereto  is  so  well  settled  that  it 
needs  no  array  of  authority  in  its  support  here.  Suffice  it  to 
say  that  it  is  recognized  in  this  state  in  Gaffnev  v.  Railroad 
Co.,  15  R.  I.  456,  457,  7  Atl.  284:  Brodeurv.  Vallev  Falls  Co., 
16  R.  I.  448,  452,  17  Atl.  54;  Whipple  v.  Railroad  Co.,  IQ  R. 
I-  587,  590,  35  Atl.  305  et  seq.  We  are  of  the  opinion  that  the 
errors  hereinbefore  referred  to  are  sufficient  to  entitle  the 
defendant  to  a  new  trial. 

The  olaintiff  was  allowed  to  show,  against  the  obiection  of 
the  defendant,  as  a  reason,  excuse,  or  justification  for  his  not 
using  the  running  board  on  the  occasion  of  the  accident,  the 
degree  of  repair,  or  rather  lack  of  repair,  of  running  boards  on 
freight  cars  in  general  in  comparison  with  that  of  the  roofs  of 
freight  cars  off  the  running  board.  It  was  not  pretended  that 
the  running  board  of  car  No.  11,487  was  out  of  repair,  or  that 
the  running  board  or  roof  of  any  other  car  on  that  train  was 
out  of  repair.  If  the  car  in  question  was  not  out  of  repair,  it 
matters  not  what  the  condition  of  other  cars  was.  We  fail  to 
perceive  how  such  a  line  of  examination  was  competent,  and 
its  admission,  we  are  of  the  opinion,  was  erroneous.  The 
defendant's  other  objections  to  the  admission  of  evidence  were 
properly  overruled,  in  our  opinion.  New  trial  granted,  and 
case  remitted  to  the  common  pleas  division  for  further  pro- 
ceedings. 
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Johnson  v.  Western  N.  Y.  &  P.  Ry.  Co. 

{Supreme  Court  of  Pennsylvania,  July  17, 190 1,) 

[49  Atl.  Rep.  794.] 

Injury  to  Employee — Negligence  of  Fellow  Servant.* — One  in  charge 
of  a  g-angof  men  erecting  poles  and  a  telegraph  line  along  a  railroad  is 
a  fellow  servant  of  the  members  of  such  gang,  so  that  one  of  them 
injured  through  his  negligence  cannot  recover  therefor  of  the  railroad 
company,  though  they  were  employed  by  the  railroad  company,  which 
was  paying  for  the  work,  and  he  was  employed  by  the  telegraph  com- 
pany, and  allowed  by  the  railroad  company  to  superintend  the  gang. 

Appeal  from  court  of  common  pleas,  Warren  county. 

Action  by  Gus  Johnson  against  the  Western  New  York  & 
Pennsylvania  Railway  Company.  Verdict  was  directed  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

The  charge  of  the  court  below  is  as  follows : 

** Gentlemen  of  the  Jury:  This  action  is  brought  by  Gus 
Johnson  against  the  Western  New  York  &  Pennsylvania  Rail- 
way Company  to  recover  damages  for  injuries  which  he 
received  in  a  collision  which  took  place  between  a  freight 
train  and  the  hand  car  on  which  he  was  riding,  on  the  20th 
day  of  September,  1898.  It  appears  from  the  testimony  that  the 
plaintiff  had  been  emoloyed  by  a  Mr.  Kinnender,  who,  it  appears 
from  the  evidence,  was  a  section  foreman  of  the  defendant  rail- 
way company,  to  aid  in  the  erection  of  poles,  in  the  repair  or  con- 
struction of  a  telegraph  line  from  Marshburg  to  Kinzua,and  from 
Kinzua  to  Warren.  Others  were  employed  with  him.  They 
commenced  work  under  a  man  by  the  name  of  Gray,  who  had 
charge  of  the  work  and  gave  directions.  It  appears  from  the 
evidence  that  they  had  a  hand  car  for  their  use.  Mr.  Gray  says 
that  he  found  the  hand  car  at  Marshburg,  that  it  was  on  a  flat 
car  belonging  to  the  defendant  railway  company,  and  that  he 
got  word  that  it  was  sent  by  the  railway  company  for  their  use. 
It  was  used  by  the  gang  of  men,  and  they  continued  their 
work  from  Marshburg  towards  Kinzua  until  they  reached  some 
point  near  Dewdrop,  where  Mr.  Gray  was  superseded  by  a 
gentleman  by  the  name  of  John  Clune.  And  it  is  conceded 
that  John  Clune  was  in  the  employ  of  the  Western  Union 
Telegraph  Company.  That  is  testified  to  by  the  superintend- 
ent of  the  Western  Union  Telegraph  Company,  and  by  Mr. 
Clune  himself,  and  it  is  conceded  that  he  was  in  that  company's 
employ.  They  worked  under  Mr.  Clune ;  Mr.  Clune  having 
charge  of  the  work  down  to  Kinzua,  and  from  Kinzua  down  to 
a  point  below  where  the  railroad  bridge  crosses  the  Allegheny 
river.  It  appears  from  the  testimony  that  they  had  gone  to 
Kinzua  on  the  evening  of  the  19th,  at  which  place  they  boarded, 
and  left  their  hand  car  by  the  side  of  the  railroad  track,  a  little 
below  the  village,   or  near  the  village,    of   Kinzua.     Thev 

*See  5  Rap.  &  Mack's  Dig.  691  et  seq. ;  12  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  996. 
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assembled  there  in  the  morning,  about  seven  o*clock  or  a  little 
before,  and  Mr.  Clune  directed  them  to  put  the  hand  car  upon 
the  track  and  proceed  to  the  place  where  they  were  going  to 
work,  where  they  had  left  off  the  night  before,  which  was 
done.  When  about  entering  or  after  they  had  entered  the 
railway  bridge  which  crosses  the  Allegheny,  they  saw.  or  at 
least  Mr.  Clune  states  that  he  saw,  a  freight  train  coming, 
and  that  he  gave  warning  to  the  others  to  jump  from  the  hand 
car.  And  it  is  testified  to  by  a  number  of  the  employees  who 
were  on  the  hand  car  that  Mr.  Clune  gave  the  direction  for  them 
to  jump  from  the  hand  car,  and  they  did  jump.  The  plaintiff 
in  this  case,  Mr.  Johnson,  after  having  jumped  from  the  hand 
car,  as  is  described  by  the  testimony,  onto  the  bridge,  was 
caught  by  the  car.  The  freight  train  had  struck  the  hand  car. 
He  was  caught  between  the  hand  car  and  side  of  the  bridge,  or 
some  part  of  the  bridge,  and  the  injury  which  he  complains 
of,  which  is  an  injury  to  the  limb,  was  the  result  of  this  col- 
lision. You  have  heard  the  testimony  as  to  the  nature  of  the 
injury,  the  extent  of  it,  and  that  he  was  seriously  injured, 
and  that  that  injury  is  liable  to  continue.  There  can  be  no 
question  about  it,  from  the  evidence  to  which  you  have 
listened. 

**The  important  question  is  whether  the  railway  company, 
defendant,  is  liable  to  the  plaintiff  for  those  injuries.  To 
make  a  railway  company  liable,  there  must  be  some  negli- 
gence on  the  part  of  the  railway  company.  Actions  of  this 
kind  for  damages  are  based  always  upon  negligence.  And  it 
is  incumbent  upon  the  plaintiff  to  show  that  his  injuries  were 
the  result  of  negligence  on  the  part  of  the  railway  company. 
It  had  been  shown,  as  we  have  stated,  and  conceded,  that 
the  plaintiff  was  in  the  employ  of  the  railway  company.  As 
an  employee  of  the  railway  company  he  could  not  recover  for 
the  neeligence  of  a  co-employee  engaged  in  the  same  kind  of 
employment.  That  is,  it  is  a  fixed  rule  of  law  that  employees 
under  the  same  master,  engaged  in  the  same  common  work, 
and  performing  duties  and  services  for  the  same  general  pur- 
pose, are  fellow  servants.  The  rule  is  the  same  although  the 
one  injured  may  be  inferior  in  grade  and  is  subject  to  the  con- 
trol and  direction  of  the  superior  whose  acts  cause  the  injury, 
provided  they  are  both  co-operating  to  effect  the  same  com- 
mon object.  And  if  Mr.  Clune,  even  though  he  were  guilty  of 
negligence  in  such  a  case,  if  he  was  a  co-employee  with  the 
plaintiff  in  this  case,  the  plaintiff  could  not  recover  for  his 
negligence.  That  is  a  fixed  rule  of  law.  However,  if  Mr. 
Clune  was  not  a  co-emplovee,  but  a  vice  principal,  then  there 
might  be  a  recovery.  And  it  becomes  necessary  for  us  to  state 
to  you  as  to  what  constitutes  a  vice  principal.  It  is  defined  as 
follows:  *A  vice  principal,  for  whose  negligence  an  employer 
will  be  liable  to  other  employees,  must  be  either — First,  one 
in  whom  the  employer  has  placed  the  entire  charge  of  the 
business,  or  of  a  distinct  branch  of  it,  giving  him  not  mere 
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anthority  to  superintend  certain  work  or  certain  workmen,  but 
control  of  the  business,  and  exercising:  no  discretion  or  over- 
sight of  his  own ;  or,  secondly,  one  to  whom  he  delegates  a 
duty  of  his  own,  which  is  a  direct,  personal,  and  absolute 
obligation,  for  which  nothing  but  performance  can  relieve 
him.  *  Now,  gentlemen  of  the  jury,  under  that  definition  of 
a  vice  principal,  we  are  obliged  to  sav  to  you  that  we  think 
Mr.  Ciune,  in  the  employment  in  which  he  was  engaged,  was 
not  a  vice  principal.  Then  it  would  be  very  clear  that  if  he 
had  been  employed  by  the  railway  company,  and  doing  the 
work  which  the  evidence  shows  that  he  was  doing,  and  in 
the  manner  in  which  it  was  being  done,  he  having  control  of 
this  gang  of  men,  simply  superintending  and  directing  the 
work,  that  the  railway  company  would  not  be  liable.  It 
has  been  held  that  a  section  boss,  or  foreman  of  a  gang  of  men 
working  upon  a  railroad,  is  not  a  vice  principal.  He  simply 
is  engaged  as  a  co-employee  in  the  same  work,  although  hav- 
ing simply  a  higher  grade.  Although  he  may  have  control  of 
the  men.  and  managing  or  superintending  their  work,  he  is 
not  a  vice  principal  in  the  sense  which  the  law  requires  to 
enable  an  employee  to  recover  for  his  negligence.  In  this 
case  the  foreman  of  this  work,  John  Clune,  it  is  conceded, 
was  not  employed  by  the  railway  company, — not  in  the  em- 
ploy of  the  railway  company, — but  was  employed  by  the 
Western  Union  Telegraph  Company.  The  deposition  of  the 
superintendent  of  the  division  which  extends  along  the  line  of 
the  defendant  company's  railroad  was  taken  by  the  plaintiff 
in  this  case,  and  he  states  that  Mr.  Clune  was  foreman  of 
the  gang  of  men,  and  was  appointed  to  take  charge  of  the  work 
by  him.  The  question  is  then  asked:  *Q.  What  was  the 
purpose  of  having  Clune  take  charge  of  the  work?  A.  To 
see  that  it  was  properly  done.  Q.  How  was  the  Western 
Union  Telegraph  Companv  interested  in  seeing  that  the 
work  was  properly  done.?  A.  We  have  wires  on  those  poles 
for  the  Western  New  York  &  Pennsylvania  Railroad.  They 
furnished  all  labor,  skilled  and  unskilled,  for  building  or  re- 
pairing those  lines  free  of  expense  to  the  Western  Union 
Telegraph  Company.  Q.  In  whose  employ  was  J.  H.  Clune 
at  the  time  this  work  was  being  done?  A.  I  sent  him  there. 
He  was  in  the  employ  of  the  Western  Union  Telegraph  Com- 
pany, and  I  sent  him  there  to  look  after  the  work. '  Now, 
gentlemen  of  the  jury,  we  think  that  if  the  railroad  company, 
defendant,  had  employed  Mr.  Clune  to  do  this  work, — the 
same  work  which  it  is  testified  he  was  doing,  and  in  the 
manner  he  was  doing  it,  having  charge  of  these  men, — that 
he  would  not  be  a  vice  principal,  but  would  be  a  co-employee 
with  the  plaintiff.  And  we  think,  further,  that  the  fact  that 
the  railway  company  permitted  or  allowed  the  Western  Union 
Telegraph  Comoanv  to  employ  Mr.  Clune  to  superintend  this 
gang  of  men  in  the  manner  in  which  it  has  been  testified  he  did 
superintend  them,  that  would  not  change  the  employment ;  that 
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he  would  Still  be  a  co-employee  with  the  plaintiff,  and  that  there- 
fore the  plaintiff  cannot  recover  in  this  case.  We  have  care- 
fully examined  the  authorities  that  have  been  cited  on  both 
sides,  and  we  have  reached  this  conclusion  after  giving:  the  sub- 
ject careful  consideration,  and  feel  obliered  to  say  to  you  that  the 
plaintiff  cannot  recover,  and  that  your  verdict  should  be  for  the 
defendant.  We  take  the  responsibility  of  directing  your  ver- 
dict, and  if  we  should  be  wrong  in  this  a  higher  court  will  cor- 
rect us,  and  you  have  no  responsibility  in  the  matter.  In  this 
view  of  the  case,  we  answer  the  seventh  point  of  the  defend- 
ant in  the  affirmative,  and  that  renders  it  unne'cessary  to 
answer  the  other  points  of  the  defendant.  And  the  plaintiff's 
points,  so  far  as  they  are  inconsistent  with  the  charge  of  the 
court,  and  the  answer  to  the  defendant's  seventh  point, 
are  refused.'* 

H.  J.  Muse,  for  appellant. 

J.  Ross  Thompson  &  Son  and  O.  C.  Allen  &  Sons,  for 
appellee. 

PER  CURIAM.  In  the  case  at  bar  the  court  below  directed 
the  jury  to  render  a  verdict  for  the  defendant.  Thereupon  the 
plaintiff  appealed  to  this  court,  where  he  filed  six  assignments 
of  error,  on  which  he  sought  to  obtain  a  reversal.  A  careful 
consideration  of  the  assignments  resulted  in  the  conclusion 
that  the  case  was  correctly  disposed  of  by  the  court  below,  and 
that  there  was  nothing  in  the  assignments  which  warranted 
a  modification  or  change  of  the  verdict  or  judgment.  The 
assignments  are  dismissed,  and  the  judgment  is  affirmed. 


Jarvis  v.  Flint  &  P,  M.  R.  Co. 

{^Supreme  Court  of  Michigan^  July  /p,  igoi,) 
[87  N.  W.  Rep.  136.] 

Appeal — Review. — An  objection  that  there  was  a  variance  between 
the  declaration  and  the  proofs,  and  that  an  instruction  on  the  evidence 
allowed  a  recovery  for  a  different  defect  than  that  alleged  in  the 
declaration,  will  not  be  heard  on  appeal,  where  no  objection  was  made 
to  the  evidence,  and  an  amendment  would  have  been  allowed  if  objec- 
tion had  been  made. 

Instructions. — ^The  refusal  of  an  instruction  is  not  error,  where  the 
court  fully  explains  the  contention  of  the  parties  in  an  instruction 
given. 

Injury  to  Brakeman — Contributory  Negligence— Excavation  Near  Track 
— Question  for  Jury.* — Plaintiff,  an  experienced  brakeman,  and  famil- 
iar with  defendant's  track,  attempted  to  uncouple  cars  moving  at  about 
four  miles  an  hour.  It  was  dark,  and  he  ran  along  on  the  track  between 
the  cars  while  doing  the  uncoupling.  As  he  started  to  go  from  between 
the  cars  he  stepped  into  a  hole,  and  was  injured.  Plaintiff's  testimony 
showed  that  the  hole  was  outside  of  the  rail,  and  some  distance  from  a 
certain  switch,  and  had  been  excavated  by  sectionmen  who  had  been 

*As  to  the  effect  of  contributory  negligence  in  going  between  mov- 
ing cars,  in  violation  of  rule,  to  make  coupling,  see  Shorter  v.  South- 
cm  Ry.  Co.  (Ala.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  761,  2inA  foot-note. 
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working^  there.  Defendant's  evidence  showed  that  the  hole  was  a  nec- 
essary excavation,  to  enable  the  switch  to  work  properly,  and  had 
existed  a  long  time.  A  rule  of  the  company  forbade  employees  enter- 
ing^ between  cars  in  motion  to  couple  them,  except  under  favorable 
conditions.  Held^  that  the  question  whether  plaintiff  was  guilty  of 
contributory  ne^flig-ence  was  for  the  jury. 

Instructions.— In  an  action  by  an  employee  for  injuries,  an  instruc- 
tion that  the  jury  were  to  determine  from  the  facts  "whether  the  plain- 
tiff violated  the  rules,  or  not  keeping  in  mind  the  rules  ''offered  in 
evidence,  and,  if  he  did,  he  is  precluded  from  a  recovery,  is  not  ren- 
dered erroneous  by  the  omission  of  a  comma  after  theword  '^not." 

Error  to  circuit  court,  Saginaw  county ;  Emmet  L.  Beach, 
Judge. 

Action  by  William  Jarvis  against  the  Flint  &  Pere  Marquette 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  error.     Affirmed. 

Benton  Hanchett.  for  appellant. 

William  F.  Denfeld  (Jas.  H.  Davitt,  of  counsel),  for 
appellee. 

LONG,  I-  This  action  is  brought  to  recover  for  injuries 
received  by  the  plaintiff,  a  brakeman,  while  engaged  in 
uncoupling  cars  on  defendant's  road  at  Flint  on  the  evening 
of  March  13,  1899.  Plaintiff  was  about  30  years  of  age,  and 
had  had  10  years'  experience  as  a  brakeman  before  going  into 
defendant's  employ.  He  commenced  work  for  the  defendant 
about  the  middle  of  December,  1898,  and  worked  continuously 
on  the  road  between  Saginaw  and  Plymouth,  going  out  from 
Saginaw  one  day,  and  returning  the  next  day,  and  generally 
on  the  return  trip  did  switching  where  the  accident  occurred. 
He  was  the  head  brakeman,  and  the  train  was  under  his 
control.  At  the  place  where  the  accident  occurred  the  main 
track  of  the  railroad  extends  north  and  south.  On  the  east 
side  of  the  main  track  is  a  side  track  running  parallel  with  it. 
On  the  main  track  are  two  switches,  from  25  to  28  feet  apart. 
One  leads  to  the  north,  connecting  with  the'  side  track ;  the 
other  leads  to  the  south,  also  connecting  with  the  side  track. 
In  the  train  upon  which  the  plaintiff  was  working  five  cars 
were  to  be  taken  out  and  run  over  the  south  switch,  and  placed 
upon  the  side  track.  These  cars  were  uncoupled  from  the 
train,  leaving  the  other  cars,  forming  the  rear  of  the  train 
with  the  caboose,  on  the  main  track  south  of  the  south  switch. 
The  train,  with  the  five  cars  which  were  to  be  cut  oflf,  moved 
forward  north  of  the  north  switch,  and  then  was  backed  down 
to  go  over  the  two  switches,  in  order  to  leave  the  five  cars  on 
the  side  track  south  of  the  south  switch.  The  conductor  and 
the  plaintiff  were  standing  about  a  car's  length  north  of  the 
north  switch,  on  the  east  side  of  the  track  (that  is,  on  the 
right-hand  side  of  the  train,  looking  towards  the  eneine), 
and,  as  the  trains  moved  back  to  where  they  were,  the  con- 
ductor pointed  out  to  the  plaintiff  the  place  in  the  train — 
between  what  cars  of  the  train — the  uncoupling  was  to  be 
made.     The  plaintiff  proceeded  to  do  the  uncoupling  by  going 
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between  the  cars  while  they  were  moving:  at  a  speed  of  four  or 
five  miles  an  hour,  and  in  doing:  the  work  he  was  run  over  by 
the  cars  and  injured.  His  statement  as  to  the  manner  of  the 
injury  is  that,  when  the  conductor  pointed  out  the  place  in 
the  train  at  which  the  uncoupling  was  to  be  made,  he  was 
about  a  car  length  north  of  the  north  switch;  that  he  imme- 
diately attempted  to  pull  the  pin  and  make  the  uncoupling, 
and  in  doing  that  ran  along  on  the  outside  of  the  rail  until 
near  the  north  switch ;  then  went  inside,  and  got  onto  the 
brake  beam,  and  rode  on  it,  trying  to  pull  the  pin,  until  he 
was  past  the  north  switch ;  that  he  then  got  down  onto  the 
groupd  between  the  cars,  and  ran  along  at  a  slow  trot  between 
the  rails,  trying  with  his  right  hand  to  pull  the  pin,  holding 
his  lantern  in  his  left  hand,  down  near  the  pin;  that  the 
night  was  dark ;  that  the  two  cars  between  which  he  was 
going  were  about  three  feet  apart;  that  the  bottom  of  the  cars 
was  about  as  high  as  his  thigh ;  that  just  before  reaching  the 
south  switch  he  got  the  pin  out,  and  went  to  go  from  between 
the  cars,  and  stepped  his  left  foot  into  a  hole  beside  the  east 
rail,  said  hole  being  between  the  cars,  and  stumbled ;  that  he 
tried  to  catch  onto  something  upon  the  car  ahead  of  him, 
but  could  not  do  so,  and  fell  across  the  center  of  the  track, 
and  was  injured  so  he  lost  one  foot  and  one  hand,  and  was 
badly  hurt.  It  appears,  further,  from  his  testimony  that  he 
did  not  see  the  hole  into  which  he  stepped,  and  that  he  is 
unable  to  locate  it  definitely,  except  that  he  says  it  was 
beside  the  east  rail  between  the  switches,  and  was  between 
the  cars;  that  his  feet  went  down  into  a  hole  when  he 
stumbled;  that  this  hole  was  12  to  14  inches  outside  the  rail 
of  the  main  track.  Mr.  Frank  E.  Penny  was  a  brakeman  on 
the  same  train  that  night.  He  testified  that  he  found  the 
plaintiff  after  the  accident  a  few  ties  north  of  the  south  switch ; 
that  he  was  a  few  ties — maybe  a  tie  or  two— north  of  the 
switch;  that  he  noticed  the  condition  of  the  tracks;  that  he 
found  cinders  between  the  north  and  south  switch ;  that  it 
looked  to  him  as  if  sectionmen  had  been  working  on  them ; 
that  they  were  excavating  out  there  to  a  certain  extent, — 
that  is,  north  of  the  south  switch ;  he  did  not  know  how  many 
ties,  but,  anyway,  six  or  seven  or  eight.  Conductor  McDowell 
testified  upon  this  point  that  he  saw  the  plaintiff  stumble 
possibly  20  feet  south  of  the  north  switch,  not  south  of  the 
south  switch;  that  plaintiff  was  between  the  two  switches. 

The  defendant  introduced  testimony  tending  to  show  that 
there  were  no  piles  of  cinders  there,  and  that  the  only  excava- 
tion or  hole  on  the  main  track  was  at  the  switch,  where  it 
was  necessary  to  have  a  trench  for  the  purpose  of  drainage ; 
that  the  dry  cinders  were  cleaned  out  from  between  the  ties 
so  that  the  switch  could  be  moved.  It  is  undisputed  that  it 
was  necessary  to  maintain  this  condition  between  the  ties  at 
the  place  where  the  south  switch  was  located,  so  that  the 
bars  of  the  switch  could  move  backward  and  forward  between 
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the  ties;  that  the  unfilled  place  between  the  east  ends  of  the 
same  ties  and  the  trench  to  the  east  from  those  ties  was  nec- 
essary for  the  drainage  of  the  switch ;  and  that  these  condi- 
tions were  continuous. 

The  cause  of  the  accident,  as  alleged  in  the  first  count  of 
the  declaration,  was  a  hole  or  rut  into  which  the  plaintiff 
stepped,  as  follows:  * 'At  a  point,  to  wit,  300  feet  south  of 
where  Hursley  street,  in  the  city  of  Flint,  crosses  the  main 
track  of  said  company,  and  at  the  switch  located  at  that  point 
on  said  main  track,  where  it  became  necessary  for  the  plain- 
tiff to  uncouple  said  cars,  and  along  the  outside  and  next  to 
the  east  rail  of  the  main  track  of  said  switch,  located  as  afore- 
said, there  existed  a  deep  hole  or  rut,  and  piles  of  dirt  and 
cinders  at  said  point,  and  the  same  had  existed  a  long  time 
previous  thereto,  and  plaintiff  did  not  see  the  same;  and,  as 
the  cars  were  uncoupled  by  him,  plaintiff  stepped  out  from 
between  the  cars  so  uncoupled,  and  into  the  hole,  along  the 
outside  and  under  the  east  rail  at  the  point  aforesaid. ' '  The 
second  count  states :  ''Said  defendant  carelessly  and  negli- 
gentlv  allowed  its  road  to  be  and  remain  out  of  repair  for  a 
lone  time,  to  wit,  for  a  period  of  a  year  prior  to  the  hap- 
pening of  the  injury  herein  complained  of,  in  that  it  allowed 
a  large  hole  or  rut  into  which  the  plaintiff  stepped,  and  piles 
of  dirt  and  cinders,  as  set  out  in  the  first  count,  to  be  and 
remain  close  up  to  the  outside  of  the  rails,  and  between  the 
rails  of  said  main  track,  for  said  period.  On  the  13th  day  of 
March,  when  it  became  necessary  to  place  said  freight  train  of 
cars  on  the  side  track  as  aforesaid,  it  became  necessary  for 
said  plaintiff  to  go  between  two  of  said  cars  on  said  freight 
train  to  uncouple  the  same  while  in  motion ;  and  just  as  said 
plaintiff  had  uncoupled  said  cars  from  said  train  he  stepped 
out  from  between  them  into  said  hole,  close  up  to  the  outside 
of  the  east  rail  of  said  main  track,  and  in  the  bed  of  said  road, 
which  was  about  six  or  eight  inches  in  depth,  and  into  which 
hole  he  stumbled,  and  fell  across  the  main  track,  just  where 
the  side  track  connects  with  said  main  track.'' 

The  court  in  its  charge  to  the  jury,  after  stating  the  action 
of  the  plaintiff  in  goine  between  the  cars  at  the  direction  of 
the  conductor,  said:  "He  claims  that  the  hole  he  stepped 
into  was  a  short  distance  north  of  the  south  switch.  It  is 
further  claimed  by  plaintiff  that  there  was  a  pile  of  cinders, 
dirt  gravel,  or  snow  along  the  outside  of  the  east  rail  of  the 
track,  and  within  a  short  distance  of  such  east  rail.  *  ♦  * 
It  is  further  claimed  by  the  plaintiff  that  the  cinders  or  ballast 
was  taken  from  between  the  railroad  ties  just  north  of  the 
south  switch  to  the  depth  of  three  or  four  inches;  that  the 
ties  at  that  point  were  one  foot  apart,  and  in  some  places  not 
that  distance,  but  that  they  were  far  enough  apart  so  that  a 
man's  foot  could  be  caught  between  the  ties ;  that  these  were 
the  conditions  as  they  existed  on  the  main  track.  The  plain- 
tiff's claim  is  that  he  did  not  consider  it  dangerous  to  make 
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the  uncoupling  when  the  train  was  in  motion,  running  at  a 
speed  of  four  to  five  miles  an  hour,  as  he  knew  nothing:  about 
a  hole  existing  where  he  claims  he  was  injured,  but  suDoosed 
it  was  a  safe  place  to  work,  and  that  he  did  not  in  any  way 
contribute  to  the  injury.  •  The  defendant's  claim  is  that  at  th^ 
point  where  the  plaintiff  claims  he  was  injured  and  between 
the  two  switches  there  was  no  hole  between  the  ties  on  the 
outside  or  between  the  rails;  that  dirt,  gravel,  or  cinders  were 
filled  in  between  the  ties,  and  that  the  track  was  ballasted  even 
with  the  ties,  except  at  the  split  switch,  where  the  dirt  had 
been  taken  from  under  the  bars  between  the  ties  so  the 
switch  could  be  operated ;  that  a  small  ditch,  about  three 
inches  deep  and  about  one  foot  wide,  extended  from  the  ends 
of  the  ties  near  the  switch  to  the  rails  on  the  west  side,  so  as 
to  drain  the  water  ofi,  so  it  would  not  freeze  or  obstruct  the 
operation  of  the  switch;  that  this  drain  was  cleaned  out,  and 
the  dirt  carried  away;  and  that  there  was  no  pile  of  cinders, 
dirt,  snow,  or  ice  either  upon  the  east  or  west  side  of  the 
track.  It  is  further  claimed  that  the  way  the  plaintiff  was 
injured  was  by  his  going  upon  the  drawbars  between  the  cars, 
and  that  when  the  cars  were  uncoupled  the  plaintiff  fell  be- 
tween them,  and  was  injured;  *  *  *  and  that  if  he  fell 
into  a  hole  it  was  at  the  split  switch,  and  was  thrown  down, 
but  was  not  thrown  down  by  stepping  into  a  hole  north  of  the 
switch.  These  are  questions  for  you  to  consider,  and  not  for 
the  court.*'  We  think  this  was  a  fair  statement  of  the  con- 
troversy between  the  parties.  The  plaintiff  claimed  that  the 
hole  existed  some  little  distance  north  of  the  south  switch, 
while  defendant  contended  that  no  hole  existed  there,  and, 
if  there  was  any  hole  at  all,  it  was  at  the  switch,  and  was  nec- 
essarv  for  its  drainage. 

But  defendant's  counsel  contends  that  the  case  which  was 
presented  for  trial,  and  which  defendant  was  called  upon  to 
defend,  was  an  alleged  defect  in  defendant's  road,  which  was 
definitely  described  and  identified  by  the  declaration,  but  that 
by  the  charge  of  the  court  recovery  was  allowed  for  an  entirely 
different  defect.  We  think  this  contention  cannot  be  sus- 
tained ;  but,  even  if  there  were  a  variance  between  the  decla- 
ration and  the  proofs,  we  think  the  defendant  cannot  now 
be  heard  upon  the  objection  he  makes.  The  controversy 
between  the  parties  during  the  whole  trial  was  whether  a  hole 
existed  north  of  the  south  switch.  No  objection  was  made  by 
defendant's  counsel  to  the  introduction  of  any  evidence  under 
the  declaration.  The  case  was  tried  on  the  theory  that  the 
declaration  alleged  that  the  hole  existed  at  some  distance 
north  of  the  south  switch.  Defendant's  counsel  was  not  taken 
by  surprise  on  the  trial  when  the  proofs  were  offered  locat- 
ing the  hole  into  which  plaintiff  stepped  as  at  same  distance 
north  of  the  south  switch.  Had  counsel  at  that  time  raised 
the  question  of  variance  between  the  proofs  and  the  declara- 
tion, the  court  undoubtedly  would  have  permitted  plaintiff  to 
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amend  bis  declaration.  Ross  v.  Ionia  Tp.,  104  Mich.  320, 
62  N.  W.  401 ;  Grattan  v.  Village  of  Williamston,  1 16  Mich. 
462,  74  N.  W.  668. 

Several  requests  were  asked  by  the  defendant  in  reference 
to  the  location  of  the  hole,  among  which  was  the  following: 
"If  the  evidence  does  not  show  that  the  plaintiff's  iniury 
was  caused  by  his  stepping  in  a  hole  at  that  place  (that  is, 
a  hole  located  outside  the  east  rail,  at  a  switch  leading  from 
the  main  track  of  defendant's  road),  the  verdict  should  be  for 
the  defendant.  The  evidence  must  show  the  manner  in 
which  the  plaintiff  was  injured,  or  there  can  be  no  recovery. 
The  jury  are  not  permitted  to  guess  or  conjecture  as  to  the 
manner  in  which  plaintiffs  injury  was  caused.*' 

These  requests  were  refused,  and  the  court  charged  the 
jury:  "It  was  the  duty  of  defendant  to  provide  a  reasonably 
safe  place  for  the  plaintifi  to  work  in,  and.  if  you  find  by  a 
preponderance  of  the  evidence  in  this  case  that  the  defendant 
failed  to  keep  the  track  at  the  place  where  the  plaintiff  claims 
he  was  injured  in  a  reasonably  safe  condition,  then  defendant 
is  liable,  unless  you  find  that  the  plaintiff  in  some  way  con- 
tributed to  the  injury.  *  *  *  In  determining  the  question 
of  carelessness  and  negligence  on  the  part  of  the  plaintiff, 
the  jury  will  take  into  consideration  all  the  facts  and  circum- 
stances proved,  including  the  condition  of  the  track  between 
the  two  switches  described  by  the  witnesses  at  the  place  where 
the  plaintiff  claims  he  was  injured,  and  also  what  it  is  claimed 
he  said  to  other  witnesses.  ♦  *  *  jf  you  find  that  the 
track  north  of 'the  switch  was  not  ballasted  even  with  the  top 
of  the  ties,  or  that  there  was  an  excavation  or  hole  as  claimed 
by  the  plaintiff,  he  cannot  recover,  unless  you  find  that  he 
was  free  from  negligence^  and  you  must  find  this  fact  by  a 
preponderance  oJE  evidence.  *  *  ♦  But  it  is  claimed  by 
the  plaintiff  that  he  was  not  injured  at  the  switch,  and  that 
the  hole  into  which  he  claims  his  foot  was  caught  and 
threw  him  under  the  car  existed  along  the  main  track  north 
of  the  switch.  If  this  is  true,  then  it  was  not  a  risk  which  the 
plaintiff  assumed,  and  he  is  not  precluded  from  recovery  upon 
that  ground,  providing  you  find  he  was  free  from  negligence." 
We  think  there  was  no  error  in  the  refusal  of  the  request,  as 
the  court  fully  explained  the  contentions  of  the  parties. 

Defendant's  attorney  asked  the  court  to  charge  the  jury: 
"The  railroad  company's  rules  provide  that,  before  exposing 
himself  to  danger,  it  was  the  duty  of  the  plaintiff  to  examine 
the  condition  of  all  machinery,  tools,  cars,  engine,  or  track 
that  he  was  required  to  use  in  the  performance  of  his  duties, 
and  to  satisfy  himself,  so  far  as  he  reasonably  could,  that  they 
were  in  safe  working  order,  and  that  it  was  the  plaintiff's  right 
and  duty  to  take  sufficient  time  to  make  such  examination, 
and  to  refuse  to  obey  any  order  which  would  expose  him  to 
danger;  that  the  rules  provide  that  entering  between  cars  and 
engines  in  motion  to  couple  or  uncouple  them  should  never 
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be  done,  except  under  favorable  conditions,  such  as  low  rate 
of  speed,  absence  of  frogs,  switches,  guard  rails,  etc..  and 
where  good  footing  could  be  obtained,  and  then  only  when 
necessary.  The  evidence  shows  that  Mr.  Jarvis,  the  plaintiff, 
did  not  obey  this  rule,  and  the  verdict  should  be  for  the 
defendant.  *'  The  court  charged  the  jury  on  this  point :  "The 
defendant  provided  plaintiff  with  rules  for  his  guidance  and 
protection.  It  was  his  duty  to  follow  the  instructions  given. 
One  condition  is  that  it  was  the  plaintiff's  duty  to  examine  the 
condition  of  all  machinery,  tools,  cars,  engine,  and  track  that 
he  was  required  to  use  in  the  performance  of  his  duty,  and  to 
satisfy  himself,  so  far  as  he  reasonably  could,  that  they  were 
in  safe  working  order,  and  it  was  plaintiff's  right  and  duty  to 
take  sufficient  time  to  make  such  examination,  and  to  refuse 
to  obey  any  order  which  would  expose*  him  to  danger:  and, 
if  yon  find  from  all  the  evidence  in  the  case  and  the  surround- 
ing circumstances  that  the  plaintiff  did  not  take  sufficient  pre- 
caution in  doing  his  work,  he  is  not  entitled  to  recover ;  but 
in  considering  these  questions  you  are  to  take  the  surround- 
ings as  they  were,  and  as  they  have  been  testified  to  by  all  the 
different  witnesses.  Did  the  plaintiff  act  as  a  prudent  and 
cautious  man  would  under  the  circumstances.^  ♦  *  •  f  j^^ 
rules  further  provide  that  entering  between  cars  and  engines 
in  motion  to  couple  or  uncouple  them  should  never  be  done 
except  under  favorable  conditions,  such  as  low  rate  of  speed, 
absence  of  frogs,  switches,  guard  rails,  and  where  good  footing 
could  be  obtained,  and  then  only  when  necessary.  It  is  for 
you  to  determine,  from  all  the  evidence  and  circumstances  in 
the  case,  whether  the  plaintiff  violated  the  rules  or  not,  keep- 
ing in  mind  the  rules  that  were  offered  in  evidence  and  read 
to  you ;  and,  if  you  find  he  did  not,  he  is  not  precluded  from 
recovery  upon  those  grounds.  ♦  ♦  ♦  Plaintiff  was  not 
compelled  to  enter  between  the  cars  to  make  his  uncoupling 
from  anything  the  conductor  might  have  said  to  him,  as  the 
testimony  in  this  case  shows  that  the  train  was  under  his 
direction  when  he  attempted  to  make  the  uncoupling.  It  is 
for  you  to  say,  from  all  the  testimony  and  circumstances  in 
the  case,  whether  he  exercised  that  care  and  precaution  that 
a  prudent  person  would  in  uncoupling  the  cars  he  did,  and  at 
the  place  he  did. "  It  is  contended  by  defendant's  counsel 
that  the  testimony  is  undisputed  that  the  plaintiff  disobeyed 
these  rules.  If  the  plaintiff's  testimony  and  the  testimony 
of  his  witnesses  be  true,  that  the  hole  existed  outside  of  the 
rail  of  the  track  north  of  the  south  switch,  and  plaintiff  was 
injured  at  that  place,  and  not  at  the  switch,  as  contended  by 
defendant,  we  think  the  court  was  not  in  error  in  his  charge  in 
reference  to  these  rules.  It  would  have  been  negligence  on 
the  part  of  the  company  to  leave  a  hole  at  the  point  in  the 
track  or  roadbed  where  the  plaintiff  contends  he  was  injured, 
and  we  think  it  was  a  question  for  the  jury  to  determine 
whether,  if  the  hole  was  at  that  place,  the  plaintiff  was  guiltv 
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in  eroins  between  the  cars  while  in  motion  at  that  rate  of  speed, 
and  attempting  to  uncouple  them.  It  would'  be  no  disobe- 
dience of  the  rule  to  enter  there  under  the  circumstances  he 
related.  He  was  an  experienced  brakeman.  It  was  shown 
he  was  accustomed  to  couple  and  uncouple  cars  in  moving 
trains,  if  the  other  conditions  were  favorable.  He  had  been 
accustomed  to  do  switching  over  this  track  for  several  months, 
almost  daily,  and  sometimes  twice  a  day.  He  must  have  been 
familiar  with  the  roadbed  between  these  switches.  The 
switches  were  from  25  to  28  feet  apart.  He  had  a  right  to 
believe  that  the  company  would  keep  its  main  track  evenly 
ballasted  between  these  switches,  and  he  would  have  been  in 
no  more  dansrer  in  running  upon  the  ground  between  the 
switches,  even  though  it  was  dark,  if  the  company  had  dis- 
charged its  duty,  than  he  would  have  been  in  any  other  place 
along:  the  roadbed  further  away  from  the  switches.  If  he  was 
injured  at  the  switch, — that  is,  if  the  hole  existed  at  the 
switch,  and  not  at  a  distance  from  the  switch, — the  rule 
would  be  very  different,  and  if  he  entered  there  it  would  have 
been  a  disobedience  of  the  rules.  In  Railroad  Co.  v.  Smock 
(Colo.  Sup.)  48  Pac.  681,  it  appeared  that  the  plaintiff  went 
before  a  train  moving  faster  than  a  walk  to  make  the 
uncoupling,  and.  observing  that  the  link  would  not  enter 
the  drawhead,  started  to  get  out,  when  he  was  injured.  The 
rules  of  the  company  required  that  employees  **must  be  par- 
ticular to  notice  the  speed  of  the  cars  while  moving,  and  if 
at  a  dangerous  rate  no  attempt  must  be  made  to  couple  by 
goincf  between  them. ' *  Of  this  rule,  the  court  said:  "The 
defendant  required  the  utmost  care  in  coupling  and  uncoup- 
ling, and  directs  employees  to  notice  in  particular  the  speed 
of  the  cars,  and  if  moving  at  a  dangerous  rate  they  are  not  to 
attempt  to  couple  them ;  but  it  leaves  the  question  of  what 
is  a  dangerous  rate  of  speed  to  be  determined  by  the  employee. '  * 
And  so  the  rule  in  the  present  case  does  not  prohibit  the  em- 
ployee from  entering  between  cars  to  couple  or  uncouple,  but 
leaves  him  to  judge  of  the  favorable  conditions,  the  rate  of 
speed,  and  whether  or  not  the  footing  is  sufficient  to  war- 
rant him  in  entering  between  them. 

It  is  said  that  that  part  of  the  charge  was  erroneous  where 
the  court  instructed  the  jury  (using  counsel's  punctuation) : 
*'It  is  for  you  to  determine  from  all  the  evidence  and  cir- 
cumstances in  the  case  whether  the  plaintiff  violated  the 
rules,  or  not  keeping  in  mind  the  rules  that  were  offered  in 
evidence  and  read  to  you ;  and  if  you  find  that  he  did  not,  he 
is  not  precluded  from  recovery  upon  those  grounds.'*  That 
this  is  a  definite  statement  to  the  jury  that  if  from  all  the  evi- 
dence and  circumstances  they  found  the  plaintiff  violated  the 
rules,  or  did  not  keep  them  in  mind,  those  facts  would  not 
preclude  him  from  recovery.  That  this  charge  took  the  rules 
and  the  observance  of  them  out  of  the  question.  We  think 
the  learned  counsel  for  defendant  entirely  mistakes  the  mean- 
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ing  of  this  charge.  In  the  stenographer's  notes  of  the 
original  charge  a  comma  is  omitted  after  the  word '* not,** 
making  the  sentence  read  as  quoted  by  counsel,  and  which 
Dossibly  might  have  the  interpretation  contended  for  by  him ; 
but  with  the  punctuation  more  in  accordance  with  grammatical 
construction,  and  in  accordance  with  what  was  involved  in 
the  case,  the  sentence  reads :  **It  is  for  you  to  determine 
*  *  *  whether  the  plaintiff  violated  the  rules,  or  not,  [you, 
the  jury]  keeping  in  mind  the  rules  that  were  offered  in  evi- 
dence and  read  to  you ;  and  if  he  did  not  [violate  the  rules], 
he  is  not  precluded  from  recovery  on  those  grounds.*' 
We  think  this  is  the  most  natural  meaning,  and  that  the  jury 
could  not  have  misunderstood  it.  So  interpreted,  there  is  no 
error  in  this  charge. 

From  a  careful  examination  of  the  whole  record  we  are 
satisfied  the  case  was  fairly  tried,  and  that  no  error  of  which 
defendant  can  complain  was  committed.  The  judgement  must 
be  affirmed.     The  other  justices  concurred. 


Daly  v.  Kiel.    (No.  13,868.) 

{Supreme  Court  of  Louisiana^  June  ij^  ^90/.) 
[30  So.  Rep.   254.] 

Assumption  of  Risk. — One  cannot  be  understood  as  contracting  to  take 
upon  himself  risks  which  are  not  apparent,  and  of  which  he  has  not  been 
informed  or  warned  against  at  the  time  of  his  employment. 

Duty  to  Warn  Servant.* — The  warning-  required  to  be  given  is  an 
unequivocal  one.  It  should  not  be  left  to  inference.  The  situation 
should  be  explained,  the  danger  pointed  out,  and  the  employee  cautioned 
to  be  on  his  guard. 

Same. — When  this  is  not  done,  and  the  danger  develops,  comes  real 
and  actual,  and  the  servant  is  injured,  the  master  is  answerable  in 
damages. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  Rapides;  W. 
F.  Blackman,  Judge. 

Action  by  Frank  Daly  aeainst  Christ  Kiel.  Judisment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

Andrews  &  Hakenyos,  for  appellant. 
Ryan  &  Blackman,  for  appellee. 

BLANCHARD,  J.  Defendant,  under  contract  with  a  rail- 
road company,  worked  a  g^ravel  pit.  He  was  ^ettine:  out  cravel 
for  the  company.  The  means  employed  to  get  it  out  was  a 
steam  shovel,  which  was  operated  by  an  engine.  This  engine 
was  placed  upon  a  kind  of  car  which  was  run  on  wheels  on  a 
track  laid  after  the  fashion  of  railway  tracks,  and  which  had 
its  connection  with  the  main  railway  line.  The  gravel  was 
dug  or  scooped  out   of  the   hillside   by  the  steam  shovel, 

*See  Lrouisville  &  N.  R.  Co.  v.  Miller  (C.  C.  A.),  19  Am.  &  Kng.  R.  Cas., 
N.  S.,  500,  and  noU,  S06elseg. 
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which  was  attached  to  what  is  called  a  **crane.'*     This  crane 
was  a  movable  lift,  which  transferred  the  steam  shovel,  with 
its  load  of  gravel,  to  open  cars  stationed  on  the  improvised 
track,  where  it  was  dumped,  thus  loading  the  cars,  and  then 
the  crane  conveyed  the  steam  shovel  back  to  the  gravel  bank, 
where  the  scooping  process  was  gone  through  with  again,  and 
so  on.     The  track  on  which  the  engine  and  cars  moved  had 
to  be  extended  gradually  as  the  steam  shovel  worked  its  way 
into  t'he  bank  of  gravel.     For  this  purpose  the  ground  about 
the  machine  and  in  front  of  the  engine  had  to  be  leveled,  and 
this  work  of  leveling  and  of  track  laying  devolved  on  three 
laborers,  who  were  employed  for  the  purpose.     The  plaintiff 
was  one  of  these  laborers.     He  had  never  before  worked  in 
the  gravel  pit,  and  was  a  stranger  in  the  neighborhood.     The 
evening  before  the  day  of  the  accident  he  reached,  for  the 
first  time,  the  locality  in  question.     He  went  there   in  quest 
of  work.     He  applied  to  the  superintendent  in  charge,  repre- 
senting the  defendant,  who  engaged  him   as  laborer,  telling 
him  to  report  at  the  pit  for  duty  the  next  morning.     He  did 
so,  was  assigned  to  work,  and  within  an  hour  after  beginning 
work  met  with  the   injury  for  which  damages  are  herein 
claimed.     The  amount  sued  for  was  $10,000.     The  case  was 
tried  by  jury,  who  returned  a  verdict  in  favor  of  plaintiff  for 
$1,500,    and    defendant    appeals.      Plaintiff,    answering  the 
appeal,  prays  an  increase  in  the  amount  awarded  him. 

The  allegation  of  the  petition  is  that  plaintiff  was  placed  in 
a  perilous  and  dangerous  position ;  that  defendant,  or  his  fore- 
man in  charge,  knew  it  to  be  such ;  that  plaintiff  was  ignorant 
of  the  danger;  and  that  no  warning  was  given  him  of  the  same. 
It  is  explained  that  the  danger  of  the  situation  grew  out  of  the 
fact  that  the  gravel  was  being  quarried  by  means  of  steam 
power  from  a  perpendicular  bank  some  20  feet  high,  and  that 
this  bank  was  liable  to  cave,  bringing  down  great  masses  of 
gravel  and  earth.  The  averment  is  that  plaintiff  was  assigned 
to  service  under  or  in  close  proximity  to  this  bank,  that  it 
caved  without  warning,  that  he  was  caught  under  it,  and 
received  severe  injuries.  He  represents  he  suffered  greatly, 
is  a  cripple  for  life,  and  incapacitated  from  earning  his  liveli- 
hood bv  labor,  and  is  otherwise  without  means  of  support. 
The  defense  is  that  plaintiff  was  aware  of  whatever  danger 
there  was  incident  to  the  service  in  which  he  accepted  em- 
ployment, was  duly  and  sufficiently  warned  of  the  same,  and 
that  he  was  injured  as  the  result  of  his  own  negligence  and 
want  of  care. 

Ruling:  Whether  or  not  plaintiff  was  given  sufficient  warn- 
ing of  the  dangers  of  the  situation  in  which  he  was  placed  is 
the  controlling  question  in  the  case.  That  the  danger  was  not 
readily  apparent;  that  plaintiff  did  not  himself  know  of  it,  and 
thus  needed  to  be  warned, — are,  we  think,  sufficiently  shown. 
His  statement  as  a  witness  is  that  when  Mr.  Self,  the  foreman 
of  defendant,  engaged  him  the  evening  before  the  day  of  his 
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injury,  he  directed  him  to  a  boarding  honse,  where  he  wonld 
find  lodging,  eta  And  then,  in  answer  to  a  question  of  bis 
counsel  as  to  the  warning,  if  any,  g^ven  him,  be  says:  ''No, 
sir;  he  never  gave  me  any  warning.  When  I  left  the  boarding 
bouse  he  said  go  down  with  Mr.  Black,  and  one  side  is  the 
bank  where  it  caves,  and  the  other  side  is  the  car  side,  and 
there  ain't  mncb  danger."  Abont  7  in  the  morning,  at  the 
time  the  work  commenced,  it  seems  Self  himself  went  to  the 
pit.  He  was  engineer  in  charge  of  the  work,  and  with  ref- 
erence to  bis  presence  there  plaintiff  testifies:  ''Mr.  Self 
came  down,  and  told  me  to  go  over  on  the  other  side  (meaning 
of  the  car  on  which  the  eng^ine  was),  and  dig  that  block  out; 
that  there  was  a  rope  attached,  and  I  could  pull  the  block. 
He  told  me  to  keep  both  eyes  on  him  and  one  on  the  bank. 
'Watch  him,'  he  says,  'and  you  will  know  all  about  it.'  That 
was  all  the  warning  I  got."  The  "block"  referred  to  was,  as 
we  understand  it,  a  short,  thick  piece  of  timber,  through  which 
a  jackscrew  penetrated.  There  was  one,  perhaps  two,  on 
either  side  of  the  engine  car,  and  their  purpose  was  to  hold 
the  machine  steady.  The  Mr.  Black  referred  to  was  an  em- 
ployee at  the  pit.  He  had  charge  of  the  "crane."  His 
testimony  is  that  where  plaintiff  was  assigned  to  work  was  a 
dangerous  place,  because  of  the  fact  that  the  perpendicular 
bank  of  gravel  was  liable  to  cave  at  any  time,  and  did  do  so 
several  times  daily.  To  the  eye,  however,  he  states  it  did 
not  particularly  present  the  idea  of  danger;  that  it  looked  safe. 
He  corroborates  plaintiff's  statement  as  to  what  Self  said  to 
the  latter;  that  is.  Self  told  him  to  go  over  to  that  side  of  the 
engine  car  next  to  the  bank  and  work,  and  to  keep  one  eye 
on  the  bank  and  two  on  him;  that  he  "could  tell  more  by 
watching  me  [him]  than  by  watching  the  dipper  on  the  steam 
shovel. ' '  Asked  in  what  manner  was  that  said  to  Daly  (the 
plaintiff),  he  replied :  "Well,  I  don't  know.  I  would  take 
it  in  rather  a  light  way,  as  though  there  was  not  much  mean- 
ing to  it."  And  he  further  states  he  did  not  consider  it  "as 
any  warning  particularly. "  Mr.  Self,  defendant's  engineer, 
who  employed  the  plaintiff,  testifies  that  the  morning  the 
latter  started  to  work  he  was  assigned  to  no  particular  place 
further  than  to  level  off  the  ground  in  front  of  the  shovel. 
Asked  if,  before  plaintiff  started  to  work,  he  (Self)  had  given 
him  any  warning  as  to  the  danger,  he  replied:  "He  and 
two  other  men  were  standing  in  front  of  the  shovel,  and  I 
looked  at  him,  and  said,  'Your  main  work  is  to  keep  two  eyes 
on  the  bank,  and  the  other  on  me.'  "  Considering  that  the 
plaintiff  was  a  new  hand,  iust  employed;  that  he  knew  little 
of  the  character  of  the  work,  and  nothing  of  the  dangers 
attendant  on  the  same ;  that  he  was  a  stranger  to  the  locality, 
and  has  never  seen  the  gravel  pit  until  the  evening  before; 
that  he  had  not  been  around  it  or  on  the  hill  from  which  the 
gravel  was  being  dug;  that  he  had  not  seen  a  caving  of  the 
bank,  and  had  not  been  apprised   of  the  danger  to  be  appre- 
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bended  from  that  source, — we  are  of  the  opinion  that  what 
was  said  to  him  by  the  engineer  and  foreman  the  morning:  he 
started  to  work  was  not  sufficient  to  warn  him  of  the  danger. 
The  caving  of  the  bank  was  apprehended  and  expected  by 
defendant.  The  danger  from  that  cause  was  foreseen  by  him. 
It  was  not  by  the  plaintifiE.  Had  the  latter  been  sufficiently 
warned,  had  the  situation  been  intelligently  explained  to  him. 
and  yet  he  had  been  caught  and  injured  by  the  falling  bank, 
he  could  not  recover.  But,  since  he  had  no  warning  sufficient 
to  put  him  on  his  guard,  he  is  entitled  to  recover.  McCarthy 
V.  Iron  Works  Co.,  48  La.  Ann.  980,  20  South.  171;  James  v. 
Lumber  Co.,  50  La.  Ann.  717,  23  South.  469. 

The  principle  that  the  servant  assumes  the  ordinary  risks 
and  dangers  of  his  employment,  and  cannot  hold  the  master 
responsible  for  an  injury  sustained  in  consequence  of  one  of 
the  risks  incident  to  the  service  in  which  he  engages,  is  recog- 
ni;sed;  but  this  case  is  regarded  as  not  being  within  the  rule. 
One  cannot  be  understood  as  contracting  to  take  upon  himself 
risks  of  which  he  had  not  been  informed  or  warned  against. 
Stucke  V.  Railroad  Co.,  50  La.  Ann.  189,  23  South.  342. 
Telling  the  plaintiff  simply  to  keep  two  eyes  on  him  (the 
engineer)  and  one  on  the  bank,  or  one  on  him  and  two  on  the 
bank,  is  not  deemed  a  sufficient  explanation  to  a  new  hand  of 
the  danger  to  be  apprehended  from  the  bank.  The  words  did 
not  clearly  convey  the  meaning  which  might  have  been 
intended.  At  most,  they  left  it  to  inference  to  be  drawn  by 
plaintiff  that  he  meant  the  bank  was  expected  to  cave,  to  look 
out  for  its  fall,  and  avoid  it.  It  should  not  have  been  left  to 
inference.  The  situation  should  have  been  explained,  the 
danger  pointed  out,  and  unequivocally  warned  against. 
Myhan  v.  Power  Co.,  41  La.  Ann.  064,  6  South.  799. 

Plaintiff  should  have  been  given  to  understand  clearly  by 
plain  words  that  the  bank  was  dangerous,  and  he  must  first  of 
all  be  on  his  guard  against  it.  To  a  workman  who  had  had  expe- 
rience the  words  of  the  engineer  might  have  sufficed;  to  one 
who  had  only  entered  the  service  that  moment,  and  who  was 
injured  within  an  hour  of  accepting  the  employment,  they  are 
held  insufficient.  In  not  thus  definitely  warning  the  plaintiff, 
the  master  subjected  his  servant  to  greater  risks  than  fairly 
pertained  to  the  employment,  and  this  constitutes  negligence 
which  entitles  the  servant  to  recover.  41  La.  Ann.  966,  6 
South.  799;  Lynn  V.  Lumber  Co.,  10^  La.  451.  29  South.  874. 
The  facts  of  this  case  distinguish  it  from  the  Gravel  Pit  Cases 
cited  by  defendant,  and  found  in  Griffin  v.  Railway  Co.,  124 
Ind.  326,  24  N.  E.  888,  and  Naylor  v.  Railway  Co.,  53  Wis. 
661.  II  N.  W.  24. 

The  contention  of  defendant  that  plaintiff  was  not  at  his 
proper  place  when  the  bank  caved,  or  that  he  should  not  have 
been  where  he  was  at  the  time,  is  not  borne  out  by  the  testi- 
mony. Nor  is  there  force  in  his  other  contention  that  plain- 
tiff could  have  escaped  injury  by  running,  even  when, the  bank 
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beean  to  cave,  by  the  exercise  of  reasonable  care  and  agility. 
With  regard  to  the  estimate  of  the  jury  in  the  amount 
allowed  as  damages,  while  it  is  thought  to  be  a  low  figure,  we 
are  not  inclined  to  increase  it,  in  view  of  the  fact  that  the 
jury  saw  the  plaintiff,  had  him  before  them,  and,  doubtless, 
eauged  his  injuries  from  the  way  he  appeared  and  handled  him- 
self. The  doctor  who  testified  said  he  considered  him  ''tem- 
porarily'* injured,  though  there  would  "always  be  a  limping 
or  laming.''  The  evidence  on  the  ability  of  the  defendant  to 
respond  in  damages  is  meager,  but  the  impression  made  by 
it  is  that  he  is  a  man  of  limited  means,  and  it  is  likely  the 
jury  took  this  into  consideration,  as  they  could  do,  in  arriv- 
ing at  the  amount  of  their  verdict.     Judgment  affirmed. 


Illinois  Cent.  R.  Co.  v.  Kuhn. 

(Supreme  Court  of  Tennessee^  May  ji^  igoi.) 
[64  S.  W.  Rep.  202.] 

Injury  to  Passenger  in  Foreign  State — Need  Not  Plead  That  Wrong 
Was  Actionable  under  Foreign  Laws. — A  declaration  alleging  that  plain- 
tiff was  a  passenger  on  a  car  operated  by  defendant,  and  that  he  was 
injured  by  the  derailment  of  the  car  in  a  foreign  state,  is  not  defective 
in  failing  to  allege  that  the  wrong  is  actionable  under  the  statutes  or 
laws  of  such  foreign  state. 

Same — Presumption  of  Negligence  from  Derailment  of  Car.* — Evi- 
dence of  the  derailment  of  a  car,  resulting  in  the  injury  of  a  passenger, 
creates  a  presumption  of  negligence,  and  the  company  must  show  its 
freedom  therefrom. 

Carriers  of  Passengers — ^Care  Required  in  Constructing  and  Maintain- 
ing Tracks,  f — A  railroad  company  must  exercise  the  utmost  degree  of 
care  towards  its  passengers  in  the  proper  construction  and  maintenance 
of  its  tracks. 

Injury  to  Passenger — Prima  Facie  Case  of  Negligence. — Proof  of  a 
break  in  the  tracks,  causing  the  derailment  of  a  car,  is  sufificient  to 
establish  2i  prima  facie  case  of  negligence  in  an  action  by  a  passenger 
iniured  thereby. 

Instructions. — The  refusal  to  give  requested  instructions  is  not  error, 
when  the  instructions  given  cover  all  the  material  points  therein. 

Injury  to  Passenger— Failure  to  Provide  Culvert  Able  to  Withstand 
Extraordinary  Flood. — A  railroad  company  is  not  liable  to  a  passenger 
for  an  injury  resulting  from  its  failure  to  provide  a  culvert  sufficient  to 
withstand  an  unprecedented  rainfall. 

Injury  to  Passenger— Derailment — Extraordinary  Flood— Negligence — 
Burden  of  Proof— A  railroad  company  seeking  to  defeat  its  liability 
to  a  passenger  injured  by  the  derailment  of  a  train,  by  showing  that  it 
was  the  result  of  an  unprecedented  rainfall,  must  also  show  its  freedom 
from  proximate  negligence  contributing  to  the  injury. 

Error  to  circuit  court,  Shelby  county, ;  L.  H.  Estes,  Judge. 

Action  by  Simon  Kuhn  against  the  Illinois  Central  Railroad 
Company  for  injuries  received  while  a  passenger  on  defendant's 
train.  From  a  judgment  in  favor  of  plaintiff,  defendant  brings 
error.     Affirmed. 

•See  Whitney  v.  New  York,  etc.,  R.  Co.  (C.  C.  A.),  19  Am.  &  Eng.  R. 
Cas.,  N.  S.,  184,  ^n^  foot-note ^  185. 
f  See  notes  at  end  of  case. 


^™  &  Eng  CARRIHRS  OF  PASSHNGBRS  325 

RCaa 

Illinois  Cent.  R.  Co.  v,  Kuhn 

Fentress  &  Cooper,  for  plaintiff  in  error. 
Watson  &  Fitzhugh,  for  defendant  in  error. 

CALDWELL,  J.  On  the  night  of  April  29,  i897,  a  sleep- 
ing car  attached  to  a  passenger  train  of  the  Illinois  Central 
Railroad  Company  was  derailed  and  thrown  down  an  embank- 
ment near  the  village  of  Boaz,  Ky.  Simon  Kuhn,  one  of  the 
sleeping  passengers,  was  thrown  violently  from  his  berth,  and 
seriously  injured  in  his  person.  Some  time  thereafter  he 
sued  the  company  in  the  circuit  court  of  Shelby  county,  Tenn., 
and  there  obtained  verdict  and  iudgment  for  $1,000  damages. 
From  the  action  of  the  trial  judge  in  refusing  a  new  .trial,  the 
company  prosecutes  this  appeal  in  error. 

The  first  assignment  of  error  complains  of  the  failure  of  the 
court  below  to  sustain  the  demurrer  which  challenged  the 
plaintiff's  declaration  for  not  averring  that  the  wrong  therein 
attributed  to  the  defendant  was  actionable  under  some  law  or 
statute  of  the  state  of  Kentuckv,  where  his  injury  was  received. 
The  demurrer  was  rightly  overruled.  Having  sued  to  enforce 
a  common-law  liability  only,  it  was  not  necessary  that  the 
plaintiff  should  aver  the  existence  of  any  local  law  giving  him 
a  right  of  action.  It  was  sufficient  in  such  case  for  him  to 
aver  with  reasonable  circumstantiality,  as  he  did,  that  the 
defendant  was  a  common  carrier,  and  that  while  its  lawful 
passenger  the  car  in  which  he  was  being  transported  was 
overturned,  to  his  personal  injury  and  damage.  That  was 
enough  to  disclose  an  actionable  breach  of  common-law  duty 
on  the  part  of  the  defendant,  and  more  was  not  required  by 
any  rule  of  good  pleading.  Railroad  v.  Reagan,  96  Tenn.  128, 
33  S.  W.  1050. 

The  second  assignment  of  error  is  directed  against  the  re- 
fusal of  the  court  to  instruct  the  jury*'that  the  burden  is  upon 
the  plaintiff,  Kuhn,  of  showing  affirmatively  negligence  on  the 
part  of  the  defendant.'*  This  instruction  is  not  sound;  hence 
its  refusal  by  the  court  was  proper.  Although  not  insurers 
against  all  damage  caused  otherwise  than  by  the  act  of  God 
or  the  public  enemy,  as  common  carriers  of  goods  are, 
passenger  carriers  are  nevertheless  legally  bound  to  exercise 
the  utmost  degree  of  care,  skill,  and  foresight  to  accomplish 
a  safe  transportation ;  and  this  obligation  as  to  railways  in- 
cludes the  requisite  attention  not  only  in  the  selection  and 
use  of  suitable  carriages,  motive  power,  appliances,  and  serv- 
ants, as  in  the  case  of  stage  lines,  but  also  the  proper  con- 
struction and  maintenance  of  roadbed  and  tracks.  Hutch. 
Carr.  (2d  Ed.)  §§  498-';o5.  524-533;  4  Elliott,  R.  R.  §§  1583- 
1589;  Ray,  Neg.  Imp.  Duties,  §  4;  Cooley,  Torts,  642; 
Christie  V.  Griggs,  2  Camp.  79;  Stokes  v.  Saltonstall,  13  Pet. 
181,  191,  10  L.  Ed.  115;  Pennsylvania  R.  Co.  v.  Roy,  102  U. 
S.  451.  26  L.  Ed.  141 ;  Gleeson  v.  Railroad  Co.,  140  U.  S.  435, 
II  Sup.  Ct.  859,  35  L.  Ed.  4«58;  Ingalls  v.  Bills,  9  Mete. 
(Mass.)  I.  43  Am.  Dec.  346;  Railroad  Co.  v.  Elliott,  i  Cold.  611, 
616,  78  Am.  Dec.  506;  Railroad  Co.  v.  Messino,  i  Snead,  221; 
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Railroad  v.  Mitchell,  ii  Heisk.  400;  Ferry  Cos.  v.  White,  gg 
Tenn.  256,  264,  265,  41  S.  W.  583;  Railroad  Co.  v.  Sanger,  15 
Grat.  230,  237;  Dodge  v.  S.  S.  Co.  (Mass.)  2  L.  R.  A.  84,  note 
(s.  c.  19  N.  E.  373);  Palmer  V.  Pennsylvania  Co.  (N.  Y.)  2  L. 
R.  A.  252,  and  note  (s.  c.  18  N.  E.  8i;9);  Railroad  Co.  v.  Ander- 
son (Md.)  8  L.  R.  A.  673,  note  (s.  c.  20  Atl.  2,  20  Am.  St.  Rep. 
483);  Railroad  Co.  v.  Burt  (Ala.)  13  L.  R.  A.  95,  note  (s.  c. 
9  South.  410);  Whart.  Neg.  §8  626-^36;  5  Am.  &  Eng.  Enc. 
Law,  519-537,  and  citations ;  i  Shear.  &  R.  Neg.  (5th  Ed.) 
§  51;  2  Id.  8§  494,  495,  497,  499.  Human  experience  and 
observation,  in  connection  with  the  laws  of  nature,  have  shown 
that  a  faithful  discharge  of  those  duties  ordinarily  prevents 
the  upsetting  of  the  stagecoach  or  the  derailment  of  the  rail- 
road car,  and  that  such  a  catastrophe  seldom  occurs  except 
through  the  omission  of  some  part  of  the  carrier's  obligation. 
Therefore,  all  the  law  required  of  this  plaintifiE,  in  the  first 
instance,  was  to  show  that  the  defendant  was  a  common  car- 
rier, that  he  was  its  lawful  passenger,  and  that  the  injuries 
sued  for  were  caused  by  the  derailment  and  overturning  of  the 
coach  in  which  he  was  traveling.  That,  without  more,  wais 
sufficient  to  constitute  a  prima  facie  case  of  actionable  negli- 
gence on  the  part  of  the  defendant ;  and,  to  rebut  the  presump- 
tion of  negligence  arising  from  proof  of  those  facts,  it  was 
incumbent  on  the  defendant  to  prove  that  it  had  done  all 
within  its  power  to  avoid  a  disaster  of  that  kind.  Stokes  v. 
Saltonstall,  13  Pet.  181,  10  L.  Ed.  iiq;  Railroad  Co.  v.  Pol- 
lard, 22  Wall.  341,  22  L.  Ed.  877;  Gleeson  v.  Railroad  Co., 
140  U.  S.  435,  443,  II  Sup.  Ct.  859,  35  L.  Ed.  458;  2  Shear. 
&  R.  Neg.  fe§  516.  517;  4  Elliott,  R.  R.  p.  2566,  §  1634; 
Ray,  Neg.  Imp.  Duties,  pp.  24,  25,  §  5;  5  Am.  &  Eng.  Enc, 
Law  (2d  Ed.)  627.  Other  cases  to  the  same  effect  are  very 
numerous,  but  they  need  not  be  cited  in  this  opinion.  Many 
of  them  are  referred  to  in  notes  by  the  text  writers  iust 
mentioned.  Transit  Co.  v.  Venable,  105  Tenn.  460,  58  S. 
W.  861,  which  is  a  case  of  collision,  stands  upon  the  same 
ground  as  this  one,  and  hence  is  authority  for  the  foregoing 
proposition.  The  plaintiff  in  the  case  of  Gleeson  v.  Railroad 
Co.,  supra,  was  a  clerk  on  a  postal  car  being  transported  by 
the  defendant.  A  portion  of  this  train  was  derailed  by  a  land- 
slide, and  in  the  disaster  the  plaintiff  received  the  iniuries  sued 
for.  In  the  course  of  the  opinion,  Mr.  Justice  Lamar,  speak- 
ing for  the  court,  said:  '^ Since  the  decision  in  Stokes  v. 
Saltonstall  13  Pet.  181,  10  L.  Ed.  115.  and  Railroad  Co.  v. 
Pollard,  22  Wall.  341,  22  L.  Ed.  877,  it  has  been  settled  law 
in  this  court  that  the  happening  of  an  injurious  accident  is, 
in  passenger  cases,  prima  facie  evidence  of  negligence  on  the 
part  of  the  carrier,  and  that,  the  passenger  being  himself  in 
the  exercise  of  due  care,  the  burden  then  rests  upon  the  car- 
rier to  show  that  its  whole  duty  was  performed,  and  that  the 
injury  was  unavoidable  by  human  foresight.  The  rale 
announced  in  those  cases  has  received  general  acceptance,  and 
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^vas  followed  at  the  present  term  in  Coasting  Co.  v.  Tolson,  139 
TJ.  S.  551,  II  Sup.  Ct.  653,  35  L.  Ed.  270;  Gleesonv.  Railroad 
Co.,  140  U.  S.  443,  II  Sup.  Ct.  859,  35  L.  Ed.  458.''  The  pres- 
ent case  is  readily  differentiated  from  that  of  Raihroad  v. 
Mitchell,  1 1  Heisk.  400,  upon  the  fact  that  here  the  injury 
resulted  from  a  derailment  of  the  coach  in  which  the  plaintiff 
was  riding,  while  there  the  injury  in  suit  resulted  from  the 
falling  of  the  plaintiff's  intestate  under  the  wheels  of  a  mov- 
ing car  as  he  was -attempting  to  alight  therefrom.  The  one 
occurrence  implies  nescligence  on  the  part  of  the  defendant ; 
the  other  does  not.  This  distinction  was  drawn  in  that  case. 
II  Heisk.  404,  405;  also  in  Sommers  v.  Railroad  Co.,  7  Lea, 
204,  205,  Young  V.  Bransford,  12  Lea,  237,  and  Railroad  Co. 
V.  Stewart,  13  Lea,  437.  The  very  nature  of  the  fact  that  a 
passenger  has  been  injured  by  derailment  of  a  train  or  car 
indicates  some  omission  of  duty  by  the  carrier,  and  creates  a 

? resumption  of  negligence  on  its  part.  2  Shear.  &  R.  Neg. 
516;  4  Elliott,  R.  R.  p.  2566,  §  1634;  Hutch.  Car.  §§  800, 
801;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  627.  Judge  Elliott, 
after  defining  the  high  degree  of  care  to  be  exercised  by 
passenger  carriers,  and  referring  to  derailments,  on  the  page 
cited  uses  this  language,  viz. :  *'As  such  so-called  accidents 
do  not  ordinarily  happen,  however,  unless  the  company  fails 
to  exercise  such  care,  and  as  it  is  better  able  to  explain  how 
they  happen,  proof  of  the  derailment  of  the  car,  and  injury 
thereby  caused  to  the  passenger,  generally  raises  a  presump- 
tion that  the  company  was  negligent.  But  the  presumption 
is  not  conclusive,  for  it  may  be  rebutted  by  showing  that  the 
injury  arose  from  an  unavoidable  accident,  or  an  occurrence 
which  could  not  have  been  prevented  by  the  highest  practi- 
cable degree  of  care  and  foresight."  For  the  same  reason, 
negligence  on  the  part  of  the  carrier  is  presumed  from  the 
fact  that  a  passenger  receives  injuries  in  a  collision.  Transit 
Co.  V.  Venable,  loq  Tenn.  460,  58  S.  W.  861 ;  Flaherty  v. 
Railroad  Co.  (Minn.)  i  L.  R.  A.  681,  note  (s.  c.  40  N.  W. 
160):  4 Elliott,  R.  R.  §1635;  5  Am.  &Ertg.  Enc.  Law  (2d  Ed.) 
625,  and  cases  cited.  The  rule  is  fully  stated  and  elaborately 
illustrated  in  section  q  16  of  2  Shearman  &  Redfield  on  Negli- 
gence, as  follows:  **The  mere  fact  of  an  injury  suffered  by  a 
passenger  while  on  his  journey,  without  any  evidence  connect- 
ing the  carrier  with  its  cause,  is  not  sufficient  to  raise  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier.  But  proof 
of  injury  suffered  from  contact  with  anything  for  which  the 
carrier  was  responsible,  or  which,  as  a  general  rule,  he  ought 
to  have  guarded  against,  or  from  the  absence  of  anything 
which,  as  a  general  rule,  he  ought  to  have  supplied,  is  sufficient 
to  put  him  upon  his  defense.  Having  established  so  much,  the 
plaintiff  is  entitled  to  recover,  without  proving  affirmatively 
that  the  surrounding  circumstances  were  of  that  character  to 
which  the  general  rule  was  meant  to  apply,  and  without  show- 
ing by  what  particular  acts  of  misconduct  or  negligence  the 
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injury  was  occasioned.  Thus,  for  example,  it  is  a  general  rule 
that  a  railroad  company  must  maintain  a  good  track  and 
roadbed.  Proof  of  a  breach  of  the  track,  by  which  the  cars 
were  thrown  off,  is  therefore  sufficient  evidence  of  negligence 
to  put  the  company  upon  its  defense  in  an  action  by  a  passen- 
ger. So,  in  general,  a  railroad  company  is  bound  to  keep  its 
track  clear;  and  therefore  the  presence  of  an  animal  or  other 
obstruction  upon  the  track,  causing  an  injury  to  a  passenger, 
is  presumptive  evidence  of  negligence.  On  the  same  prin- 
ciple, the  mere  fact  of  a  train  coming  into  collision  with 
another  train,  or  having  run  off  the  track,  or  being  several 
hours  behind  time,  or  the  breaking  of  an  axle  or  wheel,  or  the 
fall  of  a  bridge,  is  prima  facie  evidence  of  negligence.  So.  the 
overturn  of  a  car  or  stagecoach,  or  the  coming  off  of  a  wheel, 
or  the  breaking  of  a  steamboat's  paddle  or  propeller,  or  the 
bursting  of  its  boiler,  is  presumptive  evidence  of  negligence, 
in  favor  of  a  passenger  injured  thereby.  Indeed,  whenever 
it  is  made  to  appear  that  the  accident  resulted  from  defects  in 
defendant's  roadbed,  machinery,  appliances,  or  method  of 
operating  the  road,  the  presumption  of  negligence  arises,  and 
the  onus  then  rests  upon  the  defendant  to  show  that  the  inju- 
ries were  caused  without  its  fault. '  *  The  rule  and  the  reason 
for  it  are  similarly  expressed  and  exemplified  in  sections  800 
and  801  of  Hutchinson  on  Carriers. 

Immediately  after  the  present  disaster,  which  occurred  at 
night,  in  an  agricultural  district,  and  about  midway  between 
two  small  stations,  it  was  discovered  that  a  brick  culvert  and 
the  adjacent  embankment  of  earth  and  roadbed  had  been  so 
far  washed  out  as  to  weaken  the  foundation  of  the  track  to 
such  an  extent  that  it  gave  way.  and  thereby  derailed  and 
overturned  the  sleeping  coach,  after  the  preceding  part  of  the 
train  had  passed  over.  In  explanation  of  the  hurtful  portion 
of  these  undisputed  facts,  and  in  self-exoneration,  the  defend- 
ant introduced  testimony,  tending  to  show  that  the  culvert  had 
always  been  in  good  repair  up  to  that  night,  and  of  ample 
capacity  to  carry  away  all  water  coming  to  it,  and  that  the 
washout  had  just  been  caused  by  an  unprecedented  downpour 
of  rain,  or  waterspout,  so  sudden,  and  confined  to  so  limited  an 
area,  that  the  company's  agents  and  servants  at  neither  of 
the  neighboring  stations  or  elsewhere  had  been  able  to  antici- 
pate or  discover  it  before  the  wreck  actually  occurred.  The 
plaintiff,  on  the  other  hand,  introduced  testimony  tending  to 
show  that  the  culvert  had  been  out  of  repair  for  some  time, 
that  a  part  of  its  floor  and  lateral  support  had  been  washed 
away  previously  and  never  replaced,  and  that  the  rainfall  that 
night,  though  a  hard  one,  was  not  unprecedented  in  that 
locality. 

The  third  and  fourth  assignments  of  error  are   based  upon 

the  court's  declination   to  give  the   jury   the   instructions  fol- 

I  lowing,  to  wit :    **(i)  If  you  are  satisfied  from  the  evidence 

I  that  the  culvert  of  defendant  was  constructed  and  maintained 
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in  a  reasonably  safe  and  proper  manner,  and  had  successfully 
withstood  for  a  number  of  years  the  ordinary  floods  in  that 
immediate  neighborhood,  and  was  of  sufficient  size  and 
capacity  to  allow,  ordinarily,  all  the  accumulated  water  to 
pass,  but  on  the  night  of  the  accident  there  was  an  unprec- 
edented downpour  of  rain,  and  a  sudden  and  extraordinary 
flood,  resulting  in  the  sudden  impairment  of  said  culvert, 
whereby  the  track  and  embankment  sank  to  such  an  extent 
as  to  derail  the  car  in  which  plaintiff  was  a  passeneer,  and  all 
this  happened  in  the  nighttime,  before  defendant  had,  or 
reasonably  could  have  had,  notice  of  its  impairment  and 
repaired  the  same,  then  the  defendant  would  not  be  liable, 
and  plaintiff  cannot  recover.  The  dutv  of  the  defendant 
company  as  to  its  tracks  and  culverts  is  adequately  performed 
if  they  be  so  constructed  and  maintained  as  to  resist  the  ordi- 
nary and  probable  action  of  the  elements.  (2)  It  is  contended 
by  the  defendant  that  there  was  an  unprecedented  rainfall  in 
that  immediate  vicinity  and  to  f  he  west  of  the  culvert,  which 
defendant  claims  amounted  to  a  waterspout ;  that  the  water 
accumulated  at  the  fill  near  the  railroad  track  in  larger  quan- 
•  tities  than  could  be  carried  off  by  the  brick  culvert  which  had 
been  built  there  when  the  road  was  originally  constructed,  to 
wit,  20  years  or  more  prior ;  and  that  the  same  was  always 
regarded  as  safe,  and  had  always  been  of  sufficient  capacity. 
Defendant  further  claims  that  the  washout  and  break  in  the 
track  occurred  on  a  dark,  stormy  night,  and  that  the  sleeper 
in  which  the  plaintiff  was  a  passenger  was  precipitated,  with- 
out any  negligence  on  the  part  of  the  company,  from  the 
track,  injuring  plaintiff.  The  court  charges  you,  if  you  find 
the  facts  this  way,  then  the  railroad  company  would  not  be 
liable,  and  your  verdict  should  be  in  favor  of  the  defendant. 
(3)  If  you  find  from  the  proof  that  this  culvert  had  withstood 
all  ordinary  accumulations  and  flow  of  water  for  a  long  period 
prior  to  the  accident,  and  that  the  same  was  properly  con- 
structed and  maintained,  and  that  on  the  night  in  question  the 
culvert  had  proved  insufficient  to  carry  the  water  off,  and  a 
gpreat  pond  had  been  forced  above  the  fill,  and  the  water  bored 
the  fill  out,  leaving  the  rails  and  ties  of  the  track  unbroken, 
and  that  this  happened  at  a  time  of  night  and  under  circum- 
stances which  rendered  it  impossible  for  the  train  men  and 
track  men  to  know  exactly  the  situation ;  and  you  further  find 
that  there  had  been  no  considerable  rain  immediately  north  of 
the  accident  and  immediately  south  of  the  accident,  where 
the  defendant's  section  men  had  their  section  houses,  and 
nothing  unusual  either  north  or  south  of  said  place  called  their 
attention  specifically  to  this  downpour  of  rain ;  and  you  fur- 
ther find  that  the  engine,  machinery,  and  cars  were  in  good 
condition,  and  that,  under  these  circumstances,  the  engine 
and  train  were  moving  at  a  reasonable  rate,  and  that  the  car 
in  which  the  plaintiff  was  a  passenger  was,  under  these  cir- 
cumstances, derailed,  and  he  was  injured, — then  the  defend- 
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ant  would  not  be  liable,  and  your  verdict  would  be  in  favor  of 
the  defendant. ' ' 

The  charge  which  the  court  delivered  to  the  jury  before 
those  instructions  were  requested  and  declined  contained  these 
passages,  namely:  "In  this  cause,  if  you  believe  from  all  the 
evidence  that  the  sleeping  car  in  which  plaintifi  was  a  pas- 
senger was  derailed  and  overturned  as  a  direct  and  proximate 
result  of  a  rain  which  was  so  heavy,  unusual,  and  extraordi- 
nary that  it  could  not  have  reasonably  been  expected  or  antic- 
ipated by  defendant  railroad  compscny,  and  that  such  unusual 
and  extraordinary  rain  was  the  cause  of  a  portion  of  defendant's 
railroad  embankment  giving  way,  and  the  consequent  derail- 
ment of  said  sleeping  car  in  which  plaintifi  was  a  passenger, 
and  that  said  accident  could  not  have  been  prevented  by  the 
exercise  of  the  utmost  degree  of  care  and  vigilance  on  the  part 
of  the  defendant,    then  plaintifi   cannot  recover.     *  * 

Defendant  raihroad  company,  as  a  common  carrier,  does  not 
insure  the  absolute  safety  of  its  passenger,  and  is  not  respon- 
sible for  the  direct  and  violent  acts  of  nature,  which  could  not 
reasonbaly  have  been  foreseen  and  guarded  against  or  pre- 
vented by  the  exercise  of  a  high  degree  of  care,  skill,  and  pru- 
dence; and  if  the  defendant  railroad  company  maintained  its 
culvert  and  the  railroad  embankment  at  the  point  where  the 
accident  occurred  in  a  good  condition,  and  the  same  were 
safe  for  all  emergencies  which  could  reasonably  have  been 
anticipated  by  it,  and,  at  the  time  of  the  injury  complained 
of,  defendant  was  in  the  exercise  of  the  utmost  degree  of  care 
and  prudence  both  in  the  matter  of  the  maintenance  of  said 
embankment  and  in  the  operation  of  its  trains  over  the  same, 
then  said  defendant  is  not  liable.  ♦  *  ♦  jf  yQ^  g^d  from 
the  testimony  that  defendant  was  without  negligence  in  the 
construction  and  maintenance  of  the  culvert,  and  that  the 
injury  to  plaintifi  was  the  result  of  an  inevitable  accident,  and 
such  as  no  human  foresie^ht  could  avert,  then  the  defendant 
would  not  be  liable,  and  your  verdict  must  be  in  favor  of  the 
defendant.  *  *  *  Jhe  measure  of  diligence  required  in 
the  maintaining  of  bridees  and  culverts  by  railroad  companies 
is  that  the  character  and  size  of  the  stream,  the  extent  and 
situation  of  the  agricultural  land  about  it,  and  the  nature  of 
the  rainfalls  and  floods  afiecting  it  shall  be  ascertained  and 
provided  for  so  far  as  the  exercise  of  ordinary  foresierht,  care, 
and  skill  can  accomplish  them ;  but  there  is  no  requirement 
that  the  recurrence  of  cyclones,  cloudbursts,  and  the  like, 
shall  be  foreseen  or  guarded  against,  though  it  is  known  that 
they  have  many  times  happened.  And,  therefore,  if  you  find 
from  the  proof  that  the  culvert  was  of  sufficient  capacity  to  carry 
ofi  safely  all  ordinary  accumulations  of  water,  and  that  the 
defendant  constructed  and  maintained  the  same  with  due  care, 
and  frequently  inspected  the  same,  and  it  appeared  to  be  amply 
sufficient  for  all  purposes,  then  the  court  charges  you  that  the 
company  would  not  be  liable  for  the  injury  suffered  by  the 
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plaintifi  from  such  extraordinary  downpour  of  rain  or  cloud* 
burst  as  overtaxed  the  capacity  of  said  culvert,  and  caused  a 
washout  in  same. ' " 

These  propositions  are  sound,  pertinent,  and  ample  to 
present  the  defendant's  theory  of  the  catastrophe;  and, 
though  different  in  phraseology,  they  really  cover  all  material 
points  in  the  declined  instructions.  It  was  not  incumbent  on 
the  court,  therefore,  to  add  these  instructions,  nor  error  to 
decline  them.  Kaufman  v.  Fye,  99  Tenn.  14^,  42  S.  W.  25 ; 
Railroad  Co.  v.  Pugh,  97  Tenn.  624,  37  S.  W.  555;  Railroad 
v.  Reagan,  q6  Tenn.  129,  33  S.  W.  1050.  It  is  not  a  matter 
against  the  charge,  in  point  of  legal  soundness,  that  the  part 
just  quoted  carries  the  necessary  implication,  and  another 
part  actually  states,  in  substance,  that  the  defendant,  to  avoid 
liability  for  the  natural  consequences  of  the  derailment,  must 
show  not  only  that  it  resulted  from  an  unprecedented  rain, 
as  a  proximate  cause,  but  also  that  the  defendant  was  free 
from  proximate  negligence  in  connection  with  the  condition 
and  capacity  of  the  culvert,  track,  and  roadbed,  and  in  the 
equipment  and  operation  of  the  train.  For,  if  the  defendant's 
omission  of  duty  in  respect  of  any  of  those  things  concurred, 
as  a  proximate  cabse,  with  an  unprecedented  rain,  in  produc- 
ing the  derailment,  the  defendant  would  be  guilty  of  action- 
able negligence,  notwithstanding  the  occurrence  and  harmful 
operation  of  such  a  rain,  as  an  ^^ act  of  God,"  in  the  legal 
sense.  ''It  is  universally  agreed  that,  if  the  damage  is  caused 
by  the  concurring  force  of  the  defendant's  negligence  and 
some  other  cause  for  which  he  is  not  responsible,  including 
the  'act  of  God,'  or  superior  human  force  directly  inter- 
vening, the  defendant  is  nevertheless  responsible;  if  his 
negligence  is  one  of  the  proximate  causes  of  the  damage, 
within  the  definition  alreadv  given.  It  is  also  agreed  that,  ijf 
the  negligence  of  the  defendant  concurs  with  the  other  cause 
of  the  injury  in  point  of  time  and  place,  or  otherwise  so  di- 
rectly contributes  to  the  plaintiff's  damage  that  it  is  reasonably 
certain  that  the  other  cause  alone  would  not  have  sufficed  to 
produce  it.  the  defendant  is  liable,  notwithstanding  he  may  not 
have  anticipated,  or  been  bound  to  anticipate,  the  interference 
of  the  superior  force  which,  concurring  with  his  own  negli- 
gence, produced  the  damage.  But,  if  the  superior  force  would 
have  produced  the  same  damage  whether  the  defendant  had 
been  negligent  or  not,  his  negligence  is  not  deemed  the  cause 
of  the  injury. "  i  Shear.  &  R.  Neg.  §39;  Hutch.  Carr.  §§  179, 
180,  513,  515;  Beopple  V.  Railroad  Co.,  104  Tenn.  427,  ^S  S. 
W.  231;  2  Thomp.  Neg.  1085,  1087;  Express  Co.  v.  Jackson, 
92  Tenn.  327,  21  S.  W.  666;  4  Elliott,  R.  R.  §  1457. 

Nor  was  it  error  for  the  court  to  tell  the  iury  that,  as  to  pas- 
sengers, the  defendant  was  legally  bound  to  exercise  **the 
utmost  degree  of  care  and  prudence,  both  in  the  matter  of  the 
maintenance  of  said  embankment,  and  in  the  operation  of  its 
trains  over  the  same, "  and  that  "any   neglect  to   use"    such 
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subject  them  to  damages.    McFee  v,  Vicksburg",  S.  &  P.  R.  Co.,  42  La. 
Ann.  790,  7  So.  Rep.  720. 

2.  Not  an  Insurer,  but  Must  Use  High  Degree  of  Skill. — While  a  com- 
pany is  not  an  insurer  of  the  safety  of  its  passengers,  it  is  bound  to  use 
a  high  degree  of  skill  and  vigilance  to  guard  against  accidents.  This 
vigilance  is  to  be  exercised  in  seeing  that  its  road  and  the  appliances 
used  in  operating  it  are  and  remain  in  good  condition  and  free  from  de- 
fects. A  latent  defect  which  will  relieve  it  from  liability  is  such  only 
as  no  reasonable  degree  of  skill  and  foresight  could  guard  against  or 
discover.  Palmer  v.  Delaware  &  H.  Canal  Co.,  44  Am.  &  Eng.  R.  Cas. 
298,  120  N.  Y.  170,  24  N.  E.  Rep.  302,  30  N.  Y.  S.  R.  817. 

3.  Erroneous  Instruction  Making  Carrier  insurer  of  Roadbed. — 
An  instruction  in  an  action  for  injuries  received  by  a  passenger 
that  '*it  was  the  duty  of  defendant  to  keep  its  roadbed  in  such 
repair,  and  its  cars  in  such  condition,  as  to  transport  those  traveling 
upon  its  trains  safely  over  its  road,  and,  if  it  negligently  failed  to  do 
so,  and  an  injury  resulted  from  such  failure  without  such  want  of  care 
on  the  part  of  the  party  injured  as  a  prudent  person  would  have  used 
under  like  circumstances, '*  then  defendant  would  be  liable,  is  erroneous, 
as  it  makes  the  railroad  company  an  insurer.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Killebrew  (Tex.  June  21,  1892),  20  S.  W.  Rep.  182. 

4.  Selection  of  Materials  Used. — A  company  employed  in  transport- 
ing passengers  exercises  a  sufficient  degree  of  care  in  the  selection  of  the 
plans  and  materials  for  the  construction  of  its  road  and  appliances  if  it 
selects  such  plans  and  materials  as  are  in  use  and  have  been  found 
sufficient  by  the  best  and  most  skilfully  conducted  roads  of  the  country. 
Pershing  v.  Chicago,  B.  A  Q.  R.  Co.,  34  Am.  &  Eng.  R.  Cas.  405.  71 
Iowa  561,  32  N.  W.  Rep.  488. 

A  company  must  do  all  that  human  care,  vigilance,  and  foresight 
reasonably  can,  consistent  with  the  mode  of  conveyance  and  the  practi- 
cal operation  of  the  road,  in  providing  tracks,  and  roadbed,  and  to  keep 
the  same  in  repair ;  but  the  carrier  does  not  absolutely  insure  the  pas- 
senger against  injury,  and,  while  responsible  for  an  injury  resulting 
from  negligence,  is  not  responsible  for  an  accident  resulting  from  a  hid- 
den defect  in  materials  used  forties,  rails,  etc.,  if  such  defect  could  not, 
by  the  exercise  of  such  care,  vigilance,  and  foresight,  be  detected.  St. 
iJouis  Coal  R.  Co.  v.  Moore,  14  111.  App.  510. 

5.  Inspection. — To  relieve  a  railroad  company  from  liability  to  a  pas- 
senger for  injuries  sustained  by  reasons  of  defects  in  its  roadbed,  it  is 
not  enough  that  the  track  was  "apparently"  in  good  and  safe  condition, 
for  the  company  is  required  to  exercise  care  and  skill  to  discover  defects 
which  it  is  its  duty  to  discover.  Chicago,  Peoria  &  St.  Ix>ui8  R.  Co.  v. 
Lewis,  145  111.  67,  58  Am.  &  Eng.  R.  Cas.  126. 

It  is  the  duty  of  railroad  companies  to  keep  their  works  and  all  por- 
tions of  their  tracks  and  roadbed  in  such  repair  and  so  watched  and 
tended  as  to  insure  the  safety  of  all  who  may  lawfully  be  upon  them, 
whether  passengers  or  servants  or  others.  And  if  they  fail  to  do  so, 
they  will  be  held  liable.  Lewis  v.  St.  Louis  &  I.  M.  R.  Co.,  59  Mo.  495, 
8  Am.  Ry.  Rep.  450,  distinguished  in  Smith  v,  St.  Louis.  K.  C.  &  N. 
R.  Co.,  69  Mo.  32. 

Companies,  as  carriers  of  passengers,  are  liable  for  all  defects  in  its 
roadbed  of  which  they  have  knowledge,  or  which,  by  the  use  of  reason- 
able care  and  diligence,  they  might  ascertain.  Lewis  v.  St.  Louis  &  I. 
M.  R.  Co.,  59  Mo.  495,  8  Am.  Ry.  Rep.  450. 

II.  STORMS. 

I.  Providing  against  Ordinary  Rainfall.— A  company  is  required  to  so 
construct  its  roadbed  and  track  as  to  avoid  those  dangers  which  it 
could  be  reasonably  foreseen  by  competent  and  skilful  engineers  might 
result  from  the  ordinary  rainfall  and  freshets  peculiar  to  the  particular 
section  of  country  in  which  it  is  constructed.  International  &  G.  N.  R. 
Co.  V.  Halloren,  3  Am.  &  Eng.  R.  Cas.  343,  S3  Tex.  46,  37  Am.  Rep.  744  ; 
Libby  v,  Maine  C.  R.  Co.,  158  Am.  &  Eng.  R.  Cas.  81,  85  Me.  34,  23  Atl. 
Rep.  943. 
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2.  Providing  against  Extraordinary  Floods. — It  is  not  culpable  neg-li- 
g^-ence  on  the  part  of  a  company  in  the  construction  of  its  roadbed,  track, 
and  culverts  if  it  has  failed  to  provide  against  such  extraordinary  and 
unprecedented  storms,  floods,  or  other  inevitable  casualties  caused  by 
the  hidden  forces  of  nature,  unknown  to  common  experience,  and  which 
could  not  have  been  reasonably  anticipated  by  that  degree  of  engineer- 
ing skill  and  experience  required  in  the  prudent  construction  of  such 
railroad.  Libby  v.  Maine  C.  R.  Co.,  58  Am.  &  Eng.  R.  Cas.  81,  85  Me. 
34,  26  Atl.  Rep.  943  ;  International  &  G.  N.  R.  Co.  v.  Halloren,  3  Am. 
&  Eng.  R.  Cas.  343,  53  Tex.  46,  37  Am.  Rep.  744. 

The  overturning  of  a  railroad  train  was  caused  by  the  sudden  weaken- 
ing of  the  track  by  an  extraordinary  flood.  There  was  no  defect  in  any 
car  in  the  train,  or  in  the  track,  or  in  the  ditches  or  drains  at  the  side 
of  the  roadbed.  In  an  action  for  the  death  of  a  passenger  caused 
thereby,  held,  that  the  liability  of  the  company  depended  upon  the 
question  whether  or  not  the  engineer  of  the  train,  on  approaching  the 
place  where  the  track  had  been  so  weakened  by  the  flood,  had  reason  to 
believe  from  the  height  of  the  water  in  the  ditches,  etc.,  that  it  had 
previously  risen  so  as  to  soften  the  roadbed  and  render  the  track  unsafe. 
If  he  had,  it  was  his  duty  to  have  tested  the  track  before  taking  his 
train  over  it,  and  this  omission  would  amount  to  negligence  for  which 
the  company  would  be  liable.  Ellet  v,  St.  Louis,  etc.,  Ry.  Co.,  76"Mo. 
518,  12  Am.  &  Eng.  R.  Cas.  184. 

If  the  real  cause  of  the  personal  injury  sued  for  by  a  passenger  be  a 
sudden  and  extraordinary  rain  storm,  which  washed  away  the  ties  of 
the  railroad,  negligence  of  the  carrier,  which  only  remotely  and  indi- 
rectly contributed  to  the  injury,  will  not  make  the  carrier  liable. 
Gillespie  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  6  Mo.  App.  554. 

A  roadbed  which  was  safe  before  a  rainfall  was  undermined  by  a 
sudden  and  unusual'  rainfall  about  dark,  which  was  but  local  in  its  ex- 
tent. Plaintiff  was  injured  while  passing  over  it  on  a  train  run  at 
half  speed.  Another  train  had  safely  passed  over  the  track  two 
hours  before,  and  the  track  seemed  to  be  safe,  and  no  defect  was  visible 
at  the  time  of  the  accident.  The  track  had  been  inspected  after  the 
passage  of  the  former  train  and  before  the  accident,  and  was  apparently 
in  safe  condition.  Held^  that  the  company  was  not  liable  for  the  in- 
jury. International  &  G.  N.  R.  Co.  v.  Halloren,  3  Am.  &  Eng.  R.  Cas. 
343,  53  Tex.  46,  37  Am.  Rep.  744. 

Where  it  was  claimed  that  the  dangerous  condition  of  the  track  was  at- 
tributed to  unprecedented  rain,  snow,  andcold,and  the  testimony  showed 
that  the  wreck  was  on  December  26,  and  that  there  was  much  continuous 
rain  and  some  snow  for  a  considerable  time  before  the  accident,  while 
the  case  did  not  call  for  a  charge  upon  the  subject,  yet  it  was  not  im- 
proper to  charge  upon  the  subject  ''that  the  railway  company  would  not 
be  liable  if  the  defect  (a  broken  rail)  that  caused  the  accident  was 
brought  about  by  weather  unusual  and  unprecedented,  against  which 
the  company  could  not  have  guarded  by  the  use  of  proper  care  and 
skill."    Missouri  Pac.  R.  Co.  v,  Mitchell,  72  Tex.  I7l,  10  S.  W.  Rep.  411. 

In  Texas  &  Pacific  R.  Co.  v.  Barron  (Tex.  Nov.  17, 1890),  14  S.  W. 
Rep.  696,  which  was  an  action  for  an  injury  to  a  passenger,  it  appeared 
that  the  accident  was  caused  by  a  break  in  the  track  resulting  from  a 
flow  of  water  during  a  rain.  There  was  a  verdict  and  judgment  for  the 
plaintiff.  Held^  that  the  defendant  was  not  entitled  to  a  new  trial,  the 
evidence  being  conflicting  as  to  whether  the  rainfall  was  unusually 
great. 

3.  Storms  Which  May  Be  Expected. — A  railway  company  as  a 
carrier  of  passengers  is  bound  to  construct  its  roadbed  in  such  a 
manner  as  to  be  capable  of  resisting  all  violence  of  weather 
which,  in  the  climate  through  which  the  line  runs,  might  be  ex- 
pected, though  perhaps  rarely,  to  occur.  Great  Western  R.  Co.  v. 
Fawcctt,  1  Moore  P.  C.  C.  N.  S.  101,  9  Jur.  N.  S.  339, 11  W.  R.  444,  8  L. 
T.31. 

Companies  are  not  liable  for  injuries  resulting  to  their  passengers 
from  unexpected  and  unforeseen  contingencies,  which  could  not  rea- 
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sonably  have  been  provided  against ;  but  a  spell  of  wet  weather  with  a 
fall  of  snow  does  not  come  within  the  rule,  and  will  not  relieve  the  com- 
pany from  liability  for  failure  to  keep  the  track  in  repair.  Missouri  Pac 
R.  Co.  V,  Johnson,  37  Am.  &  ^ng,  R.  Cas.  128,  72  Tex.  95,  10  S.  W.  Rep. 
325.  I 

4.  Storms  as  Notice  of  Need  of  Repairs. — It  seems  that  the  happening  | 

of  a  violent  rainstorm  is  sufficient  to  put  the  foreman  of  a  section  of  i 

railroad  upon  notice  that  the  track  may  be  out  of  repair,  making*  it  his 
duty  to  proceed  to  inspect  it.  St.  Louis  A  S.  F.  R.  Co.  v.  George,  85 
Tex.  150. 19  S.  W.  Rep.  1036. 

A  violent  storm  occurring  near  the  sources  of  a  channel  or  water- 
way, ordinarily  dry,  was  observed  at  a  station  on  the  railway,  nine 
miles  distant  from  a  bridge,  by  which  the  road  crossed  the  channel  in 
question.  Held^  that  diligence  required  the  agents  of  the  company  to 
examine  the  bridge  after  the  storm  and  before  the  passage  of  trains. 
Kansas  Pac.  R.  C.  v.  Miller,  2  Colo.  442,  20  Am.  Ry.  Rep.  245. 

The  track,  and  especially  every  exposed  place,  ought  to  be  examined 
after  every  storm  before  a  train  is  allowed  to  pass  ;  and  if  that  is  not 
done,  and  injury  results,  whether  to  passengers  or  servants  on  the 
train,  the  corporation  is  liable.  Hardy  v.  North  Carolina  C.  R.  Co.,  74 
N.  Car.  734. 

Under  circumstances  of  more  than  ordinary  peril  the  company  should 
inspect  its  road  with  more  than  ordinary  promptitude,  particularly 
those  portions  which  are  the  most  liable  to  injury  by  storm  or  flood. 
Libby  v.  Maine  C.  R.  Co.,  58  Am.  &  Bng.  R.  Cas.  81,  85  Me.  34,  26  Atl. 
Rep.  943. 

III.  CUTS  AND  EMBANKMENTS. 

1.  Care  Required  to  Prevent  Derailment. — Where  a  company  builds 
its  road  on  an  embankment  or  side  hill  it  must  take  the  necessary  pre- 
caution to  prevent  its  cars  being  precipitated  down  the  declivity  by 
either  widening  the  crown  of  the  road  or  erecting  walls  or  other  safe- 
guards to  prevent  it.  So  a  company  was  held  liable  for  an  injury  to  a 
passenger  where  his  car  was  thrown  off  the  track  on  a  narrow  em- 
bankment and  precipitated  down  the  declivity,  as  the  company  had 
taken  no  precautions  to  prevent  the  car  being  thrown  down  the  side 
of  the  embankment.  Hanley  v.  Harlem  R.  Co.,  1  Edm.  Sel.  Cas.  (N.  T.) 
359. 

2.  Washing  Away  of  Embankment. — Proof  that  a  passenger  is  in- 
jured where  a  road  is  carried  over  an  embankment  and  bridge  across  a 
ravine,  caused  by  part  of  the  embankment  being  washed  away,  which  was 
so  constructed  as  not  to  resist  the  action  of  water,  is  sufficient  to  render 
the  company  liable  for  negligence  in  the  construction  of  its  road,  but 
not  for  wilful  negligence.    Kansas  Pac.  R.  Co.  v,  Lundin,  3  Colo.  94. 

Where  an  accident  occurs  by  reason  of  the  washing  away  of  an  em- 
bankment because  of  insufficient  drainage,  the  company  will  not  be  re- 
lieved of  liability  by  the  fact  that  the  road  was  constructed  under  the 
supervision  of  a  competent  engineer,  and  that  the  drainage  at  the  point 
of  the  accident  was  provided  for  in  a  manner  directed  and  approved  by 
him.  And  this  rule  applies  to  a  leased  road.  Philadelphia  &  R.  R.  ^ 
Co.  V,  Anderson,  6  Am,  &  Eng.  R.  Cas.  407,  94  Pa.  St.  351,  39  Am. 
Rep.  787. 

3.  Showing  Knowledge  of  Carrier. — In  an  action  for  injury  to  a  pas- 
senger, in  order  to  prove  negligence  on  the  part  of  the  company  in 
maintaining  its  line  in  an  insecure  state,  whereby  a  heavy  fall  of 
rain  washed  away  an  embankment,  it  must  be  shown  that  the  company 
knew,  or  ought  to  have  known,  that  its  line  was  in  an  insecure  state, 
and  in  the  absence  of  testimony  to  that  effect  a  verdict  for  the  plaintiff 
is  against  the  weight  of  the  evidence.  Withers  v.  Great  Northern  R. 
Co.,  1  F.  &  F.  165. 

4.  Landslide  in  Cut  Not  Act  of  God.— -A  landslide,  in  a  cut  through 
which  a  railroad  passes,  caused  by  an  ordinary  fall  of  rain  is  not  an 
*'act  of  God"  which  will  exempt  the  company  from  liability  for  injury 
to  passengers  caused  thereby.    The  failure  to  so  construct  the  banks 
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of  its  cuts  that  they  will  not  slide  bv  reason  of  the  action  of  ordinary 
causes  and  to  carefully  inspect  them  is  negligence  which  entails  liabil- 
ity for  injuries  to  passengers  caused  by  the  banks  giving  way.  Glee- 
son  V,  Virginia  Midland  R.  Co.,  47  Am.  &  Eng.  R.  Cas.  513,  140  U.  S. 
435, 11  Sup  Ct.  Rep.  859,  reversing  5  Mackey  (D.  C.)  3561,  28  Am.  & 
Eng.  R.  Cas.  202. 

IV.   CULVERTS. 

1.  Not  Relieved  from  Liability  by  Employment  of  Competent  Engineer. 
— Where  a  passenger  is  injured  by  reason  of  the  washing  away  of  an 
embankment  of  the  road  because  of  an  insufficient  culvert,  the  railroad 
company  will  not  be  relieved  of  liability  by  the  fact  that  its  road  was 
constructed  under  the  supervision  of  a  competent  engineer,  and  that 
the  culvert  was  constructed  in  a  manner  directed  and  approved  by  him. 
Philadelphia,  etc.,  R.  Co.  v.  Anderson,  94  Pa.  St.  351,  6  Am.  &  Eng.  R. 
Cas.  407,  39  Am.  Rep.  787. 

2.  Breaking  of  Dam  on  Adjoining  Property.— In  an  action  against  a 
railroad  company  for  injuries  to  a  passenger  resulting  from  a  washout  at 
a  culvert,  the  fact  that  the  culvert  would  not  have  given  way  but  for  the 
breaking  of  a  dam  on  adjoining  property  over  which  the  company  had 
no  control  will  not  prevent  recovery,  if  the  negligent  manner  in  which 
the  culvert  was  constructed  contributed  to  the  injury.  Bonner  v.  May- 
field,  82  Tex.  234. 

V.  BRIDGES  AND  TRESTLES. 

1.  General  Rule. — A  railroad  company  must  exercise  the  highest  de- 
gree of  care  for  the  protection  of  its  passengers  in  constructing  and 
maintaining  its  bridges  and  trestles.  Kansas  Pac.  R.  Co.  v.  Miller,  2 
Colo.  442,  20  Am.  Ry.  Rep.  245;  Toledo,  etc.,  R.  Co.  v.  Conroy,  68  111. 
560  ;  Wabash,  St.  L.  &  P.  R.  Co.  v,  Roenigsam,  13  111.  App.  505 ;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V,  Pedigo,  27  Am.  &  Eng,  R.  Cas.  310,  108  Ind. 
481,  8  N.  E.  Rep.  627;  Bedford,  etc..  R.  Co.  v,  Rainbolt  (Ind.).  21  Am.  & 
Eng.  R.  Cas.  466 ;  Louisville,  etc.,  R.  Co.  v.  Snyder,  117  Ind.  435,  10  Am. 
St.  Rep.  60,  37  Am.  &  Eng.  R.  Cas.  137;  Locke  v.  Sioux  City,  etc.,  R. 
Co.,  46  Iowa  109 ;  Union  Pac.  R.  Co.  v.  Hand,  7  Kan.  380, 1  Am.  Ry,  Rep. 
548;  Dallas,  etc.,  R.  Co.  v,  Spicker,  61  Tex.  427,  48  Am.  Rep.  297,  21 
Am.  &  Eng.  R.  Cas.  160 ;  Baltimore,  etc.,  R.  Co.  v,  Noell,  32  Gratt. 
(Va.)  394;  Carrico  v.  W.  Va.  C.  &  P.  R.  Co.,  52  Am.  &  Eng.  R.  Cas. 
393,  35  W.  Va.  389,  14 S.  E.  Rep.  12 ;  Grote  v,  Chester,  etc,  R.  Co.  (Eng.) 
■2  Exch.  251,  5  Railw.  Cas.  649. 

2.  Material. — Railroad  bridges  over  which'  trains  are  to  pass  should  be 
constructed  of  the  best  and  most  durable  materials  that  will  insure  the 
greatest  safety  to  the  traveling  public.  Toledo,  P.  &  W.  R.  Co.  v.  Con- 
roy, 68  111.  560. 

3.  Inspection  of  Material. — The  duty  of  a  carrier  of  passengers  is  not 
discharged  by  the  purchase  from  reputable  manufacturers  of  the  mate- 
rial used  in  the  construction  of  its  bridges,  it  being  incumbent  on  the 
company  to  carefully  and  skillfully  test  and  inspect  the  materials  used 
before  relying  on  their  sufficiency  and  to  continue  the  inspection  from 
time  to  time  whilst  the  bridges  are  in  use.  Louisville,  N,  A.  &  C. 
R.  Co.  V,  Snyder,  37  Am.  &  Eng.  R.  Cas.  137, 117  Ind.  435,  20 N.  E.  Rep. 
284,  3  L.  R.  A.  434.  And  see  also,  Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo. 
442,  20  Am.  Ry.  Rep.  245. 

4.  May  Be  Liable  for  Defects  in  Construction  by  Competent  Engineer. 
— In  an  action  for  injuries  to  a  passenger  caused  by  a  bridge  breaking 
down,  it  is  a  question  for  the  jury  whether  the  company  engaged  the 
services  of  competent  engineers,  who  had  adopted  the  best  methods  and 
had  used  the  best  materiad.  If  the  company  has  done  this  it  is  not  liable  ; 
but  the  mere  fact  that  it  has  engaged  the  services  of  such  a  person  will 
not  relieve  it  from  the  consequences  of  an  accident  arising  from  a  defi- 
ciency in  the  work.    Grote  v,  Chester  &  H.  R.  Co.,  2  Exch.  251,  5  Railw. 

.  Cas.  649. 

6.  Inspection. — l?ailroad  bridges  should  be  subjected  periodically  to  the 
closest  examination,  so  that  the  company  may  be  able  to  perform  its 
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duty  to  its  passengers  with  reference  to  keeping  them  in  good  condition 
and  repair.     Toledo,  P.  &  W.  R.  Co.  v,  Conroy,  68  111.  560. 

6.  Actual  Knowledge  of  Defect  Not  Required  to  Render  Company  Lia- 
ble.— Where  a  railroad  bridge  was  a  trestlework  constructed  of  timbers 
fifteen  years  before  an  accident  thereon,  resulting  in  the  loss  of  life,  and 
many  of  the  timbers  were  rotten  at  the  heart,  and  some  of  the  tenons 
had  rotted  off,  and  the  company  had  been  notified  of  its  unsafe 'condi* 
tion  before,  and  had  made  some  slight  repairs  at  one  end  only,  without 
thorough  examination — Ae/dj  that  the  company,  as  a  carrier  of  passen- 
gers, was  negligent  to  such  a  degree  as  to  merit  the  severest  censure. 
Actual  knowledge  of  the  defects  is  not  necessary,  but  it  is  sufficient  if 
the  company  might  have  been  informed  by  the  use  of  such  diligence  as 
the  law  requires.    Toledo,  P.  &  W.  R.  Co.  v.  Conrov,  68  111.  560. 

7.  Must  Be  Constructed  with  Reference  to  Accidents. — In  construct- 
ing and  maintaining  its  bridges  a  railway  company  is  bound  to  take 
into  account  the  fact  that  accidents  may  occur  in  the  operation  of  its 
road,  and  to  construct  its  bridges  with  reference  thereto  ;  and  it,  as  a 
carrier  of  passengers,  is  held  to  a  very  high  degree  of  care  in  that  re- 
spect. Pershing  v.  Chicago,  B.  &  Q.  R.  Co.,  34  Am.  A  Bng.  R.  Cas.  405, 
71  Iowa  561,  32  N.  W.  Rep.  488. 

8.  Unusual  Flood — Negligence— Burden  of  Proof. — When  an  injury 
occurs  to  a  passenger,  by  reason  of  the  giving  way  of  a  bridge  under 
the  passing  train,  proof  of  the  casualty  is  prima /acie  evidence  of  neg- 
ligence in  the  location  or  construction  of  the  bridge,  or  in  t>oth  its  loca- 
tion and  construction.  So,  too,  where  the  subversion  of  the  bridge 
appears  to  have  been  occasioned  by  an  unusual  flood  or  freshet.  Other- 
wise where  the  injury  occurs  from  causes  entirely  foreign  to  the  appara- 
tus or  operations  of  the  road.  Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo.  442, 
20  Am.  Ry.  Rep.  245. 

9.  Trestle  Damaged  by  Unusual  Rain. — A  passenger  cannot  recover 
for  an  injury  received  by  a  trestle  giving  way  under  a  train,  where  the 
evidence  shows  that  there  had  been  an  unusual  rain  just  before,  but 
fails  to  show  any  negligence  on  the  part  of  the  company  in  the  construc- 
tion of  the  trestle,  its  inspection,  or  in  the  operation  of  the  train. 
Wabash,  St.  h.  &  P.  R.  Co.  v.  Koenigsam,  13  111.  App.  505. 

10.  Not  Required  to  Provide  against  Extraordinary  Flood. — Where  a 
bridge  is  weakened  by  a  sudden  and  unprecedented  flood,  there  is  no  time 
or  opportunity  for  inspecting  it,  the  railroad  company  is  not  responsi- 
ble for  the  death  of  a  passenger  resulting  from  its  giving  way  beneath  a 
train  run  with  proper  care  and  skill ;  but  it  is  otherwise  if  its  unsafe, 
condition  may  reasonably  be  discovered  in  time  to  avoid  danger.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V,  Thompson,  27  Am.  &  Eng.  R.  Cas.  88,  107 
Ind.  442,  57  Am.  Rep.  120,  8  N.  E.  Rep.  18,  9  N.  E.  Rep.  357. 

11.  Ordinary  Means  for  Repairing  Bridge  May  Not  Be  Sufficient. — 
Where  a  passenger  sues  for  an  injury  received  by  being  precipitated 
through  a  bridge  which  was  being  repaired,  it  is  not  sufficient  to  rebut 
the  presumption  of  negligence  on  the  part  of  the  carrier,  to  show  that 
it  was  using  the  means  and  appliances  ordinarily  employed  by  prudent 
persons  in  making  such  repairs,  without  also  showing  that  they  are 
ordinarily  sufficient,  and  that  they  were  without  known  or  discoverable 
defect,  and  were  used  with  the  utmost  practical  care  and  diligence. 
Louisville.  N.  A.  &  C.  R.  Co.  v,  Pedigo,  27  Am.  &  Eng.  R.  Cas.  310,  108 
Ind.  481,  8  N.  E.  Rep.  627. 

12.  Using  Lift-Bridge  Owned  by  State— Liability  for  Defect  in  Balanc- 
ing Weight. — A  state  bridge,  the  plans  of  which  were  approved  and  its 
construction  thereunder  supervised  by  state  officers,  which  forms  part 
of  a  highway  and  is  used  by  a  street-railway  company  with' the  consent 
or  license  of  the  state,  but  over  which  it  has  no  control,  is  not  such  an 
appliance  of  the  company  by  adoption  as  will  render  it  liable  for  an  in- 
jury to  one  of  its  passengers  caused  by  a  defect  in  a  device  for  raising 
and  lowering  the  bridge,  which,  although  discoverable  in  the  manufac- 
ture, was  not  apparent  on  ordinary  observation.  Birmingham  v.  Roches- 
ter City  &  B.  R.  Co.,  58  Am.  &  Eng.  R.  Cas.  134, 137  N.  Y.  13,  32  N.  E. 
Rep.  995. 


Am  &  Eng  CARRIERS  OP  PASSBNGBRS  343 

RCas 

Notes 

13.  Acts  of  Public  Enemy. — Proof  that  a  railroad  bridg-e  was  down, 
causing  a  train  to  be  precipitated,  which  injured  a  passenger,  is  sufficient 
to  prima /acie  show  negligence  on  the  part  of  the  company;  but  proof 
on  the  part  of  the  company  that  the  bridge  was  down  by  reason  of  a 
sudden  inroad  and  hostile  act  of  the  public  enemy,  and  not  by  any  defi- 
ciency of  construction  or  repair,  is  sufficient  to  rebut  the  prima  facie 
case  ;  and  the  company  will  be  held  not  liable,  unless  there  be  further 
proof  that  those  in  charge  of  the  train  knew  that  the  bridge  was  down, 
and  failed  to  use  such  care  and  diligence  as  a  very  careful  and  prudent 
man  would  have  exercised.  Sawyer  v,  Hannibal  &  St.  J.  R.  Co.,  37  Mo. 
240 

14.  Lack  of  Means  No  Defense  for  Failure  to  Build  Better  Bridge. — 
The  inability  of  the  company,  for  want  of  means,  to  build  a  better  bridge 
constitutes  no  defense,  for  the  company  ought  not  to  have  undertaken 
to  carry  passengers  until  it  could  do  so  with  safety.  Oliver  v.  New  York 
&  E.  R.  Co.,  1  Edm.  Sel.  Cas.  (N.  Y.)  589. 

Vi.  TRACKS. 

1.  Liable  for  Slight  Negligence. — A  company  is  bound  to  furnish  for 
its  passengers  a  reasonably  safe  and  sufficient  track  and  equipments, 
and  to  maintain  them  in  a  reasonably  safe  condition,  so  far  as  can  be 
provided  by  the  utmost  human  skill,  diligence,  and  foresight,  and  is 
liable  to  a  passenger  for  slight  negligence  in  this  respect  causing 
injury.  St.  Louis  &  S.  F.  R.  Co.  v.  Mitchell,  57  Ark.  418,  21  S.  W.  Rep. 
883. 

2.  Care  That  Very  Cautious  Person  Would  Exercise. — ^A  company  is 
bound  to  furnish  for  its  passengers  a  reasonably  safe  and  sufficient 
track,  so  far  as  can  be  provided  by  the  utmost  human  skill,  diligence, 
and  foresight,  which  is  such  skill,  diligence,  and  foresight,  as  is  exer- 
cised by  a  very  cautious  person  under  like  circumstances.  Furnish  z/. 
Missouri  Pac.  R.  Co.,  102  Mo.  438, 13  S.  W.  Rep.  1044. 

3.  Must  Keep  Pace  with  Science. — A  street-railway  company  is  bound 
to  provide  suitable  tracks,  keeping  pace  with  science,  art  and  modem 
improvements  in  their  application  to  such  transportation.  Citizens'  St. 
R.  Co.  V,  Twiname,  30  Am.  &  Eng.  R.  Cas.  616,  111  Ind.  587,  10  West. 
Rep.  824, 13  N.  B.  Rep.  55. 

4.  Not  Required  to  Exercise  the  Utmost  Possible  Precaution  Imag- 
inable.— The  company  owes  a  higher  duty  to  its  passengers  than*  mere 
ordinary  care  and  foresight  in  the  construction  and  maintenance  of  its 
tracks ;  it  is  bound  to  exercise  the  highest  degree  of  practicable  care, 
not  the  utmost  possible  precaution  that  might  be  imagined,  but  the 
highest  care  and  best  precautions  known  to  practical  use,  and  which  are 
consistent  with  the  mode  of  transportation  adopted.  Southern  Kan.  R. 
Co.  V.  Walsh,  47  Am.  &  Eng.  R.  Cas.  493,  45  Kan.  653,  26  Pac.  Rep.  45. 

6.  Perfectly  Safe  Track  Not  Required.— It  is  only  required,  as  towards 
its  passengers,  to  furnish  a  reasonably  good  track,  and  not  one  that  is 
"perfectly  safe."  Patee  v,  Chicago,  M.  &  St.  P.  R.  Co.,  34  Am.  &  Eng. 
R.  Cas.  399,  5  Dak.  267,  38  N.  W.  Rep.  435. 

6.  Pecuniary  Condition  No  Excuse.— The  standard  of  care  and  dili- 
gence required  in  carrying  passengers  does  not  depend  upon  its  pecuni- 
ary condition  or  the  amount  of  its  revenues,  but  it  is  bound  to  provide 
a  track,  and  all  other  agencies  suited  to  the  nature  and  extent  of  the 
business  it  assumes  to  do.     Taylor  v.  Grand  Trunk  R.  Co.,  48  N.  H.  304. 

7.  Engine  Derailed  by  Reason  of  Depression  in  Track. — Where  an 
accident  is  the  result  of  the  derailment  of  an  engine,  and  the  evidence 
tends  to  show  that  there  was  a  depression  in  the  track  which  caused 
such  rocking  and  swaying  of  trains  passing  over  it  as  to  alarm  the  pas- 
sengers, and  that  the  defect  had  existed  for  at  least  three  days,  and  that 
a  conductor  had  called  the  attention  of  the  section  boss  to  it,  it  is  suffi- 
cient evidence  to  support  a  verdict  finding  the  company  negligent. 
Worden  v.  Humeston  &  S.  R.  Co.,  76  Iowa  310,  41  N.  W.  Rep.  26. 

8.  Defect  at  Other  Point  Than  Where  Car  Left  Track  May  Be  Shown. 
— Where  an  allegation  averred  that  an  injury  was  caused  by  a  defective 
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track,  and  it  appeared  that  the  car  left  the  track  where  it  was  in  good 
condition,  but  ran  a  considerable  distance  before  it  turned  over,  de- 
railed, it  was  competent  to  show  a  defect  in  the  track  anywhere,  if  it 
contributed  to  the  injury.  Union  Pac.  Co.  v.  Hand,  7  Kan.  380,  1  Am. 
Ry.  Rep.  548. 

9.  Passenger  on  Freight  Train. — While  a  passenprer  on  a  freig"ht  train 
takes  on  himself  additional  risks  necessarily  incident  to  such  travel, 
and  though  derailment  is  more  liable  to  happen  to  such  a  train  than  to 
a  regular  passenger  train,  yet  as  to  the  condition  of  the  ties  and  road- 
way for  moving  trains  safely  he  assumes  no  greater  risk  than  does  a 
passenger  on  an  ordinary  passenger  train.  Ohio  Valley  R.  Co.  v. 
Watson  (Ky.),  58  Am.  &  Eng.  R.  Cas.  418,  21  S.  W.  Rep.  244. 

10.  Inspection  of  Track. — In  order  to  be  assured  that  its  road  is  in  a 
reasonably  safe  condition  a  railroad  company  must  make  as  frequent 
inspection  of  its  track  as  can  be  done  consistently  with  the  conduct  of 
its  business.  Ivibby  v.  Maine  C.  R.  Co.,  58  Am.  &  Kng.  R.  Cas.  81,  85 
Me.  34,  26  Atl.  Rep.  943. 

The  duty  of  a  carrier  to  exercise  proper  care  to  discover  by  inspection 
a  defect  in  its  track  is  an  essential  part  of  its  obligation  to  its  passeq* 
gers.  Furnish  v.  Missouri  Pac.  R.  Co.,  102  Mo.  438,  13  S.  W.  Rep.  1044. 
And  see  also,  International  &  G.  N.  R.  Co.  v.  Halloren,  3  Am.  &  Kng. 
R.  Cas.  343,  53  Tex.  46,  37  Am.  Rep.  744. 

Carriers  of  passengers  are  bound  to  keep  themselves  informed  as  to 
the  condition  of  their  tracks,  and  to  know  whether  they  are  in  a  fit  con- 
dition for  the  safe  passage  of  their  trains  or  not.  Toledo,  W.  &  W.  R. 
Co.  V,  Apperson,  49  111.  480. 

A  company  is  guilty  of  negligence  when  it  attempts  to  run  its  cars 
over  a  palpably  defective  track,  when  by  the  use  of  such  increased  vigi- 
lance and  care  as  are  practicably  available  the  safety  of  its  passengers 
is  not  well  assured.  Citizens'  St.  R.  Co.  v,  Twiname,  30  Am.  A  Kng. 
R.  Cas.  616.  Ill  Ind.  587, 10  West.  Rep.  824, 13  N.  E.  Rep.  55. 

To  relieve  a  company  from  liability  to  a  passenger  for  injuries  sus- 
tained by  reason  of  defects  in  its  roadbed,  it  is  not  enough  that  the  track 
was  '^apparently"  in  good  and  safe  condition,  for  the  company  is  required 
to  exercise  care  and  skill  to  discover  defects  which  it  is  its  duty  to  dis- 
cover. Chicago,  P.  &  St.  Iv.  R.  Co.  v.  Lewis,  58  Am.  St  Kng.  R.  Cas. 
126, 145  111.  67,  33  N.  K.  Rep.  960. 

11.  Duty  to  Repair  Track. — A  carrier  of  passengers  is  held  to  the 
utmost  care  in  the  removal  of  obstructions,  repair  of  bridges  and 
switches,  and  all  other  matters  properly  pertaining  to  the  condition  and 
safety  of  its  track.  Carrico  v.  W.  Va.  C.  &  P.  R.  Co.,  52  Am.  &  Eng. 
R.  Cas.  393,  35  W.  Va.  389, 14  S.  K.  Rep.  12. 

It  is  the  duty  of  a  carrier  of  passengers  to  furnish  a  safe  road,  and  for 
this  purpose  to  keep  all  portions  of  their  track  in  repair  and  so  watched 
and  tended  as  to  insure  the  safety  of  all  persons  who  may  be  upon  their 
trains,  and  this  is  a  continuing  duty.  East  Tenn.,  V.  &  G.  R.  Co.  v, 
Gurley,  17  Am.  &  Eng.  R.  Cas.  568, 12  Lea  (Tenn.)  46. 

12.  Track  of  Another  Company. — A  company  is  bound  to  exercise  due 
care  in  carrying  the  passengers  and  property  intrusted  to  it.  It  is  there- 
fore its  duty  to  see  that  the  road  which  it  uses  for  such  transportation 
is  safe  and  in  good  repair,  whether  such  road  is  owned  by  it  or  not.  If 
it  uses  the  track  of  another  company  for  such  purpose  it  will  be  liable 
for  damages  to  its  passengers  or  freight  by  reason  of  defects  in  the  road 
so  used.  Wisconsin  C.  R.  Co.  i',  Ross.  53  Am.  &  Eng.  R.  Cas.  73,  142 
111.  9,  31  N.  E.  Rep.  412,  affirming  43  111.  App.  454;  Philadelphia  &  R. 
R.  Co.  V.  Anderson,  6  Am.  &  Eng.  R.  Cas.  407,  94  Pa.  St.  351,  39  Am. 
Rep.  787. 

Id.  Proximity  of  Tracks  Causing  Injury  to  Passenger  Standing  on 
Platform  of  Crowded  Car. — PlaintiflF  was  riding  upon  the  steps  of  a  car, 
carrying  an  excursion  party,  by  reason  of  its  crowded  condition,  and  was 
struck  by  another  car  passing  on  a  parallel  track.  The  tracks  were 
nearer  to  each  other  at  that  place  than  on  other  parts  of  the  road,  and 
the  inside  rail  of  one  of  them  was  sunken  so  as  to  throw  the  upper  por- 
tion of  the  cars  nearer  together.     Held^  that  it  was   the  duty  of  the 
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company  to  properly  construct  and  maintain  its  track,  and  it  was  liable 
for  any  injury  resulting*  from  a  failure  to  do  so.  Gray  v,  Rochester  City 
8l  B.  R.  Co.,  40  N.  Y.  S.  R.  715,  61  Hun  21.  IS  N.  Y.  Supp.  927. 

14.  Excavating  under  or  about  Track. — Plaintiff,  a  passenger  in  an 
open  car,  was  thrown  out  and  injured.  It  appeared  that  the  company 
was  repairing  its  track  at  the  place,  and  had  removed  the  paving  stones 
in  the  street,  and  some  of  them  had  not  been  replaced ;  and  there  was 
evidence  tending  to  show  that  the  absence  of  the  paving  stones  made 
the  passage  dangerous,  and  that  this  caused  the  injury.  Heldy  that 
there  was  evidence  of  defendant's  negligence  which  was  properly  sub- 
mitted to  the  jury.     Valentine  v.  Middlesex  R.  Co.,  137  Mass.  28. 

Defendant  company  had  dug  a  trench  some  six  inches  deep  under  its 
track,  and  a  car,  on  which  plaintiff  was  a  passenger,  approached  in 
broad  daylight.  The  workmen  gave  warning  of  the  danger,  but  the 
driver  drove  on  at  a  trot,  and  when  the  front  wheels  reached  the  exca- 
vation the  track  gave  way,  and  plaintiff  was  injured  by  the  dropping  of 
the  car.  Held^  such  proof  of  negligence  as  to  justify  the  court  in 
declaring  it  such.  Daub  v,  Yonkers  R.  Co.,  52  N.  Y.  S.  R.  527,  23  N.  Y. 
Snpp.  268,  69  Hun  138. 

16.  Rotten  Ties. — Where  a  train  has  been  derailed,  and  where  it 
appears  that  the  ties  on  a  three-degree  curve  were  rotten  and  insufficient 
to  hold  the  spikes  by  which  the  rails  were  fastened  to  them,  and  a  train 
running  thirty  miles  an  hour  pressed  a  rail  out  of  place,  left  the  track, 
and  went  down  an  embankment,  held^  that  the  company  is,  prima  facie  ^ 
guilty  of  negligence.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller  (Ind.),  58 
Am.  A  Eng.  R.  Cas.  304,  37  N.  E.  Rep.  343. 

16.  Ties  Not  Required  to  Support  Derailed  Train. — Where  a  train 
was  running  at  good  speed  at  the  time  it  left  the  track,  the  ties  giving 
way,  and  it  was  not  claimed  that  the  ties  were  not  strong  enough  to 
support  the  train  so  long  as  on  the  rails,  the  fact  that  they  were  not 
strong  enough  to  support  a  train  moving  at  twenty-five  or  thirty  miles 
an  hour  when  derailed  is  not  evidence  of  negligence.  Ward  z/.  Bonner, 
80  Tex.  168, 15  S.  W.  Rep.  805. 

17.  Failure  to  Place  Frogs  to  Prevent  Car  Going  in  Wrong  Direction 
from  Being  Derailed. — Upon  a  street  railway  a  separate  track  was  used 
for  the  cars  going  in  each  direction,  and  frogs  were  so  placed  as  to  pre- 
vent cars  going  in  the  proper  direction  from  being  thrown  from  the 
track  while  going  upon  or*  leaving  a  swing  bridge.  A  loaded  wagon 
having  broken  down  on  the  bridge  upon  one  of  the  tracks,  a  car 
approaching  thereon  was  necessarily  lifted  to  the  other  track,  and  being 
then  driven  rapidly  upon  the  bridge  was  thrown  from  the  track,  injuring 
a  passenger.  Held^  that  the  company  was  not  negligent  in  not  placing 
frogs  so  as  to  prevent  a  car  thus  going  in  the  wrong  direction  upon  the 
track  from  being  thrown  off,  but  that  the  question  whether  the  speed  at 
which  the  car  was  driven  upon  the  bridge  was  not,  under  the  circum- 
stances, negligent,  was  for  the  jury.  White  v.  Milwaukee  City  R.  Co.. 
18  Am.  &  Eng.  R.  Cas.  213,  61  Wis.  536,  21  N.  W.  Rep.  524,  50  Am.  Rep. 
154. 

18.  Ice  on  Track. — A  passenger  injured  by  the  derailment  of  a  train 
contended  that  the  track  was  defective  because  the  ties  were  rotten. 
The  company  claimed  that  the  accident  was  caused  by  ice  being  forced 
upon  the  track  from  the  high  waters  of  a  creek.  The  evidence  was  con- 
flicting. The  defendant  asked  the  court  to  charge  the  jury  that  if  the 
ice  was  the  sole  cause  of  the  accident  there  could  be  no  recovery.  The 
court  refused  to  give  this  instruction,  but  charged  that  no  recovery 
could  t>e  had  unless  the  accident  arose  from  the  negligence  of  the  com- 
pany in  failing  to  repair  its  track.  Held,  no  error.  Andrews  v.  Chicago, 
M.  &.  St.  P.  R.  Co.  (Iowa),  52  Am.  &  Eng.  R.  Cas.  252. 

19.  Rough  Roadbed  Causing  Window  Sash  to  Fall  on  Passenger's 
Hand. — A  railroad  company  may  be  liable  for  injury  to  a  passenger's  hand 
caused  by  a  window  sash  falling  on  it  by  reason  of  a  rough  place  in  its 
road.    Gulf,  C.  &  S.  F.  R.  Co.  v.  Killebrew  (Tex.),  20  S.  W.  Rep.  182. 

20.  Road  Not  Open  for  Regular  Passenger  Trains— New  Roadbed  — 
Assumption  of  Risk  by  Passenger. — In  an  action  by  a  passenger  on  a 
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railroacl  train  for  personal  injuries,  a  charg-e  that  *4f  defendant's  road 
had^not  yet  been  opened  for  the  running  of  regular  passenger  trains, 
and  only  mixed  trains,  such  as  plaintiff  was  on,  were  run  thereon,  and 
the  roadbed  was  new,  and  the  plaintiff  knew  at  the  time  he  entered 
said  train  that  such  was  the  case,  then  the  defendant  would  not  be 
expected  to  apply  all  the  checks  and  guards  that  are  in  use  upon  estab- 
lished passenger  lines,  and  the  passenger  would  be  presumed  to  take 
such  risks  as  were  necessarily  incident  to  the  new  condition  of  the 
track  and  the  train  upon  which  he  traveled,"  is  as  favorable  to  defend- 
ant as  it  has  the  right  to  expect,  and  it  was  not  error  to  refuse  a  special 
request  that  '*if  you  find  from  the  evidence  that  defendant's  road  was 
new  and  properly  constructed,  and  that  the  wrecked  train  was  properly 
run  by  its  employees,  and  if  you  further  find  from  the  evidence  that  the 
wreck  was  caused  by  the  washing  of  the  dirt  from  under  the  ties  by 
recent  rains,  and  that  defendant  did  not  know  of  the  fact,  and  had  no 
time  to  learn  of  the  fact  before  the  wreck  occurred,  by  the  exercise  of 
reasonable  diligence,  you  will  find  for  the  defendant.*'  San  Antonio 
&  A.  P.  R.  Co.  V.  Robinson  (Tex.  Feb.  17, 1891),  15  S.  W.  Rep.  584. 

VII.  RAILS. 

1.  Broken  Rail — Presumption  of  Negligence. — Where  a  passenger  is 
injured  by  reason  of  a  broken  rail,  sl  printa/acie  presumption  of  negli- 
gence on  the  part  of  the  company  is  raised  ;  and  it  is  therefore  error  to 
instruct  the  jury  that  ''there  is  no  presumption  that  the  rail  was  broken 
before  this  train  reached  it,  and  if  the  plaintiff  claims  it  was,  the  bur- 
den of  proof  is  upon  him.  Cleveland,  C,  C.  &  I.  R.  Co.  v.  Newell,  8 
Am.  &  Eng.  R.  Cas.  377,  75  Ind.  542. 

2.  Defective  Rail — Sanfie. — Proof  that  a  car  in  which  plaintiff  was 
riding  as  a  passenger  left  the  track  and  overturned,  injuring  him,  which 
was  caused  by  a  defective  T3.il— -held,  to  show  a  prima  facie  case  of  negli- 
gence on  the  part  of  the  company  and  make  it  liable,  where  there  is 
nothing  by  which  contributory  negligence  can  be  imputed  to  the  plain- 
tiff.    Brignoli  v.  Chicago  &  G.  E.  R.  Co.,  4  Daly  (N.  Y.)  182. 

3.  Same — Evidence  of  Negligence. — It  is  evidence  of  negligence  that 
the  train  was  run  over  a  rail  known  to  have  been  defective  and  frac- 
tured.   Pym  V,  Great  Northern  R.  Co.,  2  F.  &  F,  619. 

4.  Length  of  Rails. — It  is  the  first  duty  of  a  company  to  provide  for 
the  safety  of  its  passengers,  and  if  rails  of  twenty-one  feet  in  length 
will  not  pass  the  train  smoothly  over  the  joints,  unless  so  laid  as  to  be 
liable  in  hot  weather  to  displacement,  then  they  should  be  shortened, 
or  at  all  events  so  secured  as  not  to  be  subjected  to  such  derangement. 
Reed  v.  New  York  C.  R.  Co.,  56  Barb.   (N.  Y.)  493. 

5.  Rails  of  Different  Lengths. — In  a  case  in  which  it  is  shown  that 
after  an  accident  on  the  road,  causing  injury,  it  was  found  that  a  rail 
only  ten  feet  long  was  out  of  place,  and  the  track  was  very  bad,  the 
rails  much  worn,  and  were  of  all  lengths,  while  usually  they  are 
thirty  feet  long,  the  verdict  of  the  jury  finding  negligence  should  not 
be  disturbed.  Florida  R.  &  N.  Co.  v,  Webster,  25  Fla.  394,  5  So.  Rep. 
714. 

6.  Spread  or  Bent  Rail. — In  an  action  against  a  railway  company  for 
injuries  to  a  passenger  caused  by  the  derailment  of  a  car  the  court  in- 
structed the  jury  that  if  they  found  ''there  was  a  spread  or  bent  rail  at 
the  time  and  place  of  derailment"  they  might  "infer  negligence  from  that 
fact,"  and  that  the  burden  of  disproving  it  was  on  the  defendant.  It 
was  held  that  the  instruction  was  erroneous,  as  it  assumed  that  any 
spread  or  bend  in  a  rail  is  negligence  without  regard  to  its  sufficiency 
to  cause  the  derailment  of  a  car  or  otherwise  impair  the  safety  of  a 
train.     Arkansas  Mid.  R.  Co.  v.  Canman,  52  Ark.  517. 

7.  Pieces  of  Old  Rails  Used  as  Substitute  for  Broken  Rails. — Where 
a  track  is  out  of  repair,  pieces  of  old  rails  being  used  to  supply  the 
place  of  a  broken  rail,  and  laid  upon  rotten  ties,  and  a  train  is  run 
over  such  track  at  a  speed  of  from  twenty-five  to  thirty  miles  an  hour, 
and  an  accident  occurs  resulting  in  personal  injury,  the  company  will 
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be  liable.    Peoria,  P.  &  J.  R.  Co.  z/.  Reynolds,  88  111.  418,  21  Am.  Ry. 
Rep.  324. 

8.  Much  Worn  "U"  Rail  Next  to  "T."— An  accident  occurred,  caused 
by  the  breaking  of  a  rail  on  a  curve.  The  evidence  showed  that  the 
broken  rail  was  inside  the  curve,  and  that  it  was  old  and  very  much  worn 
and  battered  ;  that  it  was  a  "U"  rail  next  to  a  "T,"  and  that  the  train 
was  going-  not  over  twenty  miles  an  hour.  Heldy  that  the  use  of  such 
rail  was  sufficient  to  show  gross  negligence  on  the  part  of  the  company, 
though  it  offered  some  evidence  tending  to  show  that  the  break  was 
caused  by  a  hidden  defect  in  the  rail.  Taylor  z/.  Grand  Trunk  R.  Co., 
48  N.  H.  304. 

9.  Expansion  and  Contraction  of  Rails  Caused  by  Heat  and  Cold. — It  is 
negligence  for  a  company  to  so  lay  a  track  that  the  rails  become  pressed 
ont  of  place  by  the  expansion  and  contraction  caused  by  heat  or  cold, 
and  it  is  liable  to  a  passenger  for  personal  injuries  caused  thereby. 
Reed  v.  New  York  C.  R.  Co.,  56  Barb.  (N.  Y.)  493. 

Where  the  evidence  tends  to  show  that  ^n  accident  resulted  from  a 
defective  track,  and  does  show  that  the  contraction  and  expansion  of 
rails  in  extremes  of  heat  and  cold  is  from  three*fourths  to  one  inch 
to  the  rail,  and  that  defendant's  were  laid  down  with  only  one-fourth 
of  an  inch  between  them,  it  is  sufficient  evidence  of  negligence  to  justify 
a  jury  in  finding  against  the  company.  Reed  z/.  New  York  C.  R.  Co.,  56 
Barb.(N.  Y.)  493,  reversed  in  45  N.  Y.  575. 

10.  Rail  Breaking  Merely  Because  of  Cold. — When  a  personal 
injury  to  a  passenger  is  caused  by  a  break  or  sudden  fracture  of 
a  rail  brought  al)out  by  cold  weather,  which  the  company  did  not 
have  time  to  discover,  and  which  break  was  not  caused  by  defects 
in  the  track,  then  the  company  is  not  liable,  provided  the  rail 
before  the  accident  was  such  as  a  person  of  competent  skill  might 
reasonably  presume  upon  inspection  to  be  free  from  liability  to  such 
fracture.  Missouri  Pac.  R.  Co.  v,  Johnson,  37  Am.  &  Eng.  R.  Cas.  128, 
72  Tex.  95,  10  S.  W.  Rep.  325. 

While  it  is  the  duty  of  the  company  to  provide  a  safe  roadbed,  it  is  not 
liable  for  an  injury  to  a  passenger  caused  by  a  sound  rail  which  is 
broken  by  the  extreme  cold,  and  which  human  foresight  could  not  have 
anticipated  and  prevented.  McPadden  v.  New  York  C.  R.  Co.,  44  N. 
Y.  478,  reversing  47  Barb.  247. 

11.  Rails  Pushed  out  of  Position  by  Reason  of  Trains  Being  Run  Only 
One  Way  over  Each  Track. — Where  a  company  constructs  a  double 
track  so  that  it  knows  that  the  rails  must  be  pushed  out  of  position  by 
expansion,  caused  by  heat,  or  by  running  the  trains  only  one  way  over 
each  track,  it  is  its  duty  to  guard  against  it,  either  by  so  fastening  them 
that  they  will  not  be  pushed  out  of  place  or  by  running  the  trains  both 
ways  on  the  same  track.  Reed  v.  New  York  C.  R.  Co.,  56  Barb.  (N. 
Y.)  493. 

12.  Inspection  of  Rails. — Where  it  appears  that  ties  were  unsound  and 
the  rails  insecurely  fastened  thereto,  the  company  was  not  excused  from 
liability  because  its  servants  had  examined  the  rails  the  night  of  the 
casualty.  Chicago,  P.  &  St.  L/.  R.  Co.  v,  Lewis,  58  Am.  &  £ng.  R.  Cas. 
126, 145  III.  67,  33  N,  E.  Rep.  960. 

13.  Switches. — A  railway  switch  which  is  either  defective  in  con- 
struction or  out  of  repair  is  intrinsically  dangerous  to  the  lives  of  pas- 
sengers transported  over  that  portion  of  the  track  upon  which  the 
switch  is  situated,  and  where  it  must  be  used  in  order  to  regulate  the 
movement  of  passenger  trains.  Stodder  v.  New  York,  L.  E.  &  W.  R. 
Co.,  50  Hun  (N.  Y.)  221, 19  N.  Y.  S.  R.  772,  affirmed  in  121  N.  Y.  655. 

14.  Same — Injuries  to  Passenger  of  Another  Company. — A  company 
that  maintains  a  switch  and  employs  the  persons  who  tend  it  is  liable 
for  the  injuries  received  by  passengers  of  another  road  who  have  the 
privilege  of  running  over  it  for  a  certain  compensation  paid,  caused  by 
its  defective  condition.  Stodder  v.  New  York,  L.  E.  &  W.  R.  Co.,  50 
Hun  (N.  Y.)  221.  19  N.  Y.  S.  R.  772,  affirmed  in  121  N.  Y.  655  ;  Smith 
V.  New  York  &  H.  R.  Co.,  19  N.  Y.  127. 
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VIII.  OBSTRUCTIONS  ON  OR  NEAR  TRACK. 

1.  General  Rule. — The  duty  of  a  company  to  employ  the  utmost  care 
and  diligence  in  guarding'  their  road  against  obstructions  on  the  track 
is  clearly  embraced  within  its  warranty  to  carry  their  passengers  safely, 
so  far  as  human  care  and  foresight  can  go.  Virginia  C.  R.  Co.  v, 
Sanger,  15  Gratt.  ( Va.)  230  ;  Carrico  v.  West  Virginia  C.  &  P.  Co.,  52 
Am.  &  Eng.  R.  Cas.  393,  35  W.  Va.  389, 14  S.  E.  Rep.  12. 

2.  Postal  Clerk  Struck  by  Bridge  While  Catching  Mail  Bag.— While 
a  postal  railroad  clerk  was  attempting  to  catch  a  mail  bag,  his  head 
came  in  contact  with  a  bridge.  Held^  that  negligence  on  the  part  of 
the  company  was  not  established,  as  matter  of  law,  by  the  mere  hap- 
pening of  the  accident.  Weaver  v,  Baltimore  &  O.  R.  Co.,  3  App.  D. 
C.  436. 

3.  Passenger  on  Double  Decker  Street  Car  Injured  by  Bridge. — The 
plaintiff  was  a  passenger  on  one  of  defendant's  street  cars.  The  car 
was  of  the  kind  usually  called  a  double  decker,  having  two  compart- 
ments for  passengers,  one  above  the  other.  As  the  car  was  crossing  a 
bridge  the  plaintiff  arose  from  his  seat  in  the  forward  part  of  the  upper 
section,  and  walked  towards  the  rear,  for  the  purpose  of  descending  the 
platform,  desiring  to  leave  the  car  after  it  had  passed  the  bridge. 
While  walking  in  this  manner  his  elbow  came  in  contact  with  a  portion 
of  the  bridge,  which  caused  severe  injury.  The  evidence  showed  that 
the  portion  of  the  truss  which  struck  the  plaintiff  was  distant  at>out  two 
inches  from  a  perpendicular  line  drawn  from  the  floor  of  the  upper  deck 
at  the  side  next  the  bridge.  In  an  action  to  recover  damages  for  such 
injury  it  was  held,  that  the  defendant  was  guilty  of  negligence,  and 
was  liable  for  the  injury  ;  that  the  fact  that  the  passenger  was  injured 
while  moving  about  on  the  floor  of  the  car  when  it  was  in  motion  is  not 
presumptive  evidence  of  negligence  on  his  part  ;  and  that  the  company 
could  not  exempt  itself  from  responsibility  by  showing  that  its  tracks 
were  located  by  authority  of  the  city.  Baltimore,  etc..  Turnpike  Road 
V,  Iveonhardt  (Md.),  27  Am.  &  Eng.  R.  Cas.  194. 

4.  Coming  in  Contact  with  Column  of  Elevated  Railroad. — Plaintiff 
entered  one  of  defendant's  open  cars  on  the  easterly  side,  and,  with  the 
columns  of  an  elevated  railroad  in  full  sight,  crossed  to  the  westerly 
side  and  endeavored  to  pass  forward  on  the  step  on  that  side,  when  he 
was  injured  by  his  shoulder  coming  in  contact  with  one  of  the  columns, 
which  was  fourteen  inches  from  the  step.  There  was  evidence  that  a 
vacant  seat  could  have  been  reached  by  him  without  crossing  the  car. 
Heldy  that  defendant  was  not  negligent  in  continuing  to  run  its  cars  on 
its  own  tracks  after  the  erection  of  the  columns,  especially  in  view  of 
the  fact  that  it  made  its  open  cars  narrower  than  on  other  roads ;  that 
the  injury  was  either  the  result  of  an  accident,  or,  if  due  to  any  negli- 
gence, more  to  plaintiff's  own  negligence  than  that  of  defendant,  and 
that  a  refusal  to  dismiss  the  complaint  or  to  direct  a  verdict  for  defend- 
ant was  error.  Murphy  v.  Ninth  Ave.  R.  Co.,  6  Misc.  298,26  N.  Y. 
Supp.  783,  58  N.  Y.  S.  R.  140. 

6.  Passengers  on  Step  or  Running-Board.— It  is  inexcusable  in  a 
company  to  permit  an  obstruction  to  stand  so  near  its  track  as  to  render 
the  use  of  the  step  or  running-board  dangerous  to  life  or  limb,  inasmuch 
as  exceptional  cases  may  arise  where  it  is  lawful  and  proper  for  a  pas- 
senf;er  to  use  such  stepping-board.  North  Chicago  St.  R.  Co.  v. 
Williams,  52  Am.  &  Eng.  R.  Cas.  522,  140  111.  275,  29  N.  B.  Rep.  672, 
affirming  40  III.  App.  590. 

6.  Telegraph  Pole. — Where  a  company  places  its  track  so  near  a  tele- 
graph pole  or  other  obstruction  which  it  is  necessary  for  its  cars  to  pass 
that  its  passengers,  in  getting  on  and  off  the  cars  and  while  upon  them, 
are  in  danger  of  being  injured  by  contact  with  such  obstruction,  it  is 
a  fair  question  for  the  jury  whether  the  company  is  or  is  not  guilty  of 
negligence.  North  Chicago  St.  R.  Co.  v.  Williams,  52  Am.  8l  £ng.  R. 
Cas.  522,  140  111.  275,  29  N.  E.  Rep.  672,  affirming  40  III.  App.  590. 

7.  Car  Step  Broken  against  Pile  of  Stones. — Injury  to  a  passenger 
resulting  from  the  steps  of  a  car  being  broken  against  a  pile  of  stones 
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beside  the  track,  which  the  track  foreman  had  leveled  so,  as  in  opinion, 
not  to  be  an  obstruction  to  cars,  and  other  cars  had  passed  in  safety. 
Held^  that  a  finding  of  gross  negligence  on  the  part  of  the  carrier  was 
not  warranted  bj  the  evidence.  Chicago  B.  &  Q.  R.  Co.  v,  Mehlsack, 
44  III.  App.  124. 

8.  Track  Moved  near  Derrick.  —  Defendant's  track  having  been 
placed  near  a  derrick  on  the  morning  of  the  day  of  the  accident,  defend- 
ant must  have  known  of  its  proximity  to  the  cars,  and  was  bound  to  use 
all  reasonable  care  to  avoid  exposing  passengers  to  danger  ;  and  espe- 
cially is  this  true  in  view  of  the  fact  that  passengers  were  allowed  to 
stand  on  the  side  steps  of  the  cars.  Seymour  v.  Citizens'  R.  Co.,  58 
Am.  &  Bng.  R.  Cas.  395, 114  Mo.  266,  21  S.  W.  Rep.  739. 

9.  Coal  Bins. — It  is  negligence  to  allow  coal  bins  so  close  to  its  track 
that  persons  upon  an.  excursion  car  cannot  safely  stand,  while  passing 
them,  upon  the  running  board  that  stretches  along  the  side  of  such  a 
car.  Dickinson  v.  Port  Huron  &  N.  R.  Co.,  21  Am.  &  Bng.  R.  Cas. 
456. 53  Mich.  43,  18  N.  W.  Rep.  553. 

10.  Gates  across  Highway. — Where  a  railroad  maintains  a  gate  across 
a  highway  where  its  road  crosses,  in  such  a  manner  as  to  be  dangerous 
to  passengers  in  any  event  which  may  reasonably  be  expected  to  occur, 
the  company  is  liable  for  the  injury.  So  held,  where  a  heavy  team  be- 
came frightened  and  ran  against  such  gate,  and  so  threw  it  out  of  posi- 
tion that  one  end  of  it  ran  through  a  car  window  in  a  train  which  was 
passing  and  injured  a  passenger.  *  Tyrell  v,  Eastern  R.  Co.,  Ill  Mass. 
546. 

11.  Timber  and  Bushes  near  Track. — Railway  passenger  carriers 
bind  themselves  to  exercise  the  utmost  degree  of  human  care,  diligence, 
and  skill  in  order  to  carry  their  passengers  safely  ;  and  this  obligation 
makes  it  the  duty  of  the  company  to  remove  timber  and  bushes  along 
the  track  on  the  land  of  the  company,  so  as  to  keep  the  engineer's  view 
unobstructed.  Louisville  &  N.  R.  Co.  z/.  Ritter,  28  Am.  &  Eng.  R.  Cas. 
167,  85  Ky.  368,  3  S.  W.  Rep.  591. 

12.  Upright  Sewer  Plank. — Where  a  passenger,  while  in  the  act  of 
taking  his  seat,  rests  his  hand  on  and  partially  over  the  base  of  an  open 
window,  and  is  immediately  struck  and  injured  by  upright  bewer  planks 
standing  in  close  proximity  to  the  passing  car  the  question  of  contribu- 
tory negligence  is  for  the  jury.  Dahlberg  v,  Minneapolis  St.  R.  Co., 
18  Am.  &  Eng   R.  Cas.  202,  32  Minn.  404,  21  N.  W.  Rep.  545. 

13.  Upright  Plank  in  Trench.— Plaintiff  sat  in  a  street  car  in  the 
summer  time  with  his  arm  lying  on  the  window  sill,  wholly  within  the 
car,  as  he  testified,  but  partly  without,  as  the  conductor  and  driver 
testified,  when  he  was  injured  by  coming  in  contact  with  planks  that 
had  been  set  up  where  a  trench  was  dug  in  the  street.  There  was  noth- 
ing to  show  that  plaintiff  had  reason  to  anticipate  danger,  and  those  in 
charge  of  the  car  gave  no  warning.  Held^  that  the  question  of  his  con- 
tributory negligence  was  for  the  jury.  F^rancis  v.  New  York  Steam 
Co..  114  N.  Y.  380,  21  N.  E.  Rep.  988,  23  N.  Y.  S.  R.  543 

Negligence  of  Contractors  in  Piling  Stones  near  Track. — Contractors 
employed  by  a  railroad  company  to  deliver  stone  on  the  road  and  pre- 
pare it  for  ballasting  the  track  (the  ballasting  not  being  necessary  to 
the  s»ecurity,  but  being  intended  for  the  preservation  of  the  track), 
place  the  stone  in  ridges  so  near  the  rail  that  it  is  struck  by  the  step  of 
the  bairgage  car,  or  the  ridge  is  disturbed  and  a  stone  rolled  down  by 
the  hub  of  one  of  the  cars,  or  is  rolled  down  by  the  jarring  of  the  train 
as  it  passes  near  the  ridge,  or  it  is  loosed  from  its  place  and  rolled  down 
by  the  haste  of  one  of  the  hands  employed  by  the  contractors  in  getting 
off  the  ridge  to  avoid  the  train,  and  the  cars  run  against  it,  and  are 
thrown  off  the  track,  whereby  a  passenger  is  injured ;  it  is  for  the 
jury  t6  enquire  whether  there  was  not  danger  in  the  work,  arising 
from  the  mode  and  manner  in  which  it  was  done  ;  whether  the  com- 
pany did  not  know,  or  by  the  exercise  of  the  proper  diligence  might 
not  have  ascertained,  the  existence  of  such  danger  ;  and  whether  they 
had  used  due  care  and  foresight  in  guarding  against  it ;  and  if  they  have 
failed  in  this,  the  company  is  responsible  to  the  passengers  for  the  in- 
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jury  he  has  sustained.  Va.  Central  R.  R.  Co.  v»  Sanger  (Va.),  IS 
Gratt.   230. 

14.  Cars.— See  S  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  522  et  seq.\  9  Cent. 
Diff.,  col.  1107  et  seq. 

Animals.— See  9  Cent.  Dig.,  col.  1108  et  seg.;  5  Am.  &  Eng.  Enc 
Ivaw  (2d  Eld,)  522  et  seg. 

16.  Duty  to  Fence  Track.— See  2  Rap.  &  Mack's  Dig.  374  et  seg.;  5 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  522  et  seg. 


Western  &  A.  R.  Co.  v.  Ferguson. 

{Supreme  Court  of  Geor^a,  July  if,  igoi,) 
[39  S.  E.  Rep.  306.] 

Negligence — Duty  to  Avoid  Consequences  of  Another's  Negligence.— 
The  duty  imposed  by  law  upon  all  persons  to  exercise  ordinary  care  to 
avoid  the  consequences  of  another's  negligence  does  not  arise  until  the 
negligence  of  such  other  is  existing,  and  is  either  apparent,  or  the  cir^ 
cumstances  are  such  that  an  ordinarily  prudent  person  would  have  rea- 
son to  apprehend  its  existence. 

Same — Same — Contributory  Negligence. — Failure  to  exercise  ordinary 
care  on  the  part  of  the  person  injured  before  the  negligence  complained 
of  is  apparent  or  should  have  been  reasonably  apprehended  will  not  pre- 
clude a  recovery,  but  will  authorize  the  jury  to  diminish  the  damag^es  in 
proportion  to  the  fault  attributable  to  the  person  injured. 

Mitigation  of  Damages.* — ^The  evidence  authorized  the  verdict,  and 
the  discretion  of  the  trial  judge  in  refusing  a  new  trial  will  not  be  con- 
trolled. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  county;  A.  W.  Fite, 
Judge. 

Action  by  Georgre  D.  Ferguson  against  the  Western  & 
Atlantic  Railroad  Company.  Verdict  for  plaintiff.  Defend- 
ant brings  error.     Affirmed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 
Hoke  Smith  and  H.  C.  Peeples,  for  defendant  in  error. 

COBB,  J.  FerfiTuson  sued  the  railroad  company  for  dam- 
ages alleged  to  have  resulted  from  personal  injuries  received 
by  him  on  account  of  the  negligent  operation  of  one  of 
the  defendant's  trains.  The  plaintiff  recovered  a  verdict, 
and  the  defendant's  motion  for  a  new  trial,  based  on  the 
general  grounds  only,    having  been  overruled,  it  excepted. 

The  evidence  introduced  in  behalf  of  the  plaintiff  made 
substantially  the  following:  case :  On  October  7,  1899,  plain- 
tiff was  struck  and  injured  by  one  of  the  defendant's  trains. 
On  the  date  named  the  plaintiff  desired  to  take  this  train  for 
Atlanta,  which  was  due  at  Dalton  at  7:10  in  the  morning; 
plaintiff  knowing  that  the   train  was  due  to  arrive  at  that 

*As  to  whether  there  may  be  a  recovery  for  loss  or  injury  where  there 
existed  both  negligence  and  contributory  negligence,  see  Bolin  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.),  19  Am.  &  E^ng.  R.  Cas.,  N.  S., 
735,  Knd  foot-note. 

As  to  whether  contributory  negligence  may  be  shown  in  mitigs^tion  of 
damag-es,  see  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  702. 
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time.  A  short  time  before  the  train  was  due,  plaintiff  came 
out  of  a  barber  shop,  and  started  to  walk  obliquely  along  a 
footpath  towards  the  depot  to  take  the  train.  It  was  raining 
slightly,  and  plaintiff  was  carrying  a  raised  umbrella  over  his 
head.  There  was  a  side  track  along  bv  the  side  of  the  defend- 
ant's freight  depot,  between  the  barber  shop  and  the  main 
track,  and  extending  a  few  feet  beyond  the  freight  depot. 
It  was  necessary  to  cross  the  main  track  in  order  to  reach  the 
passenger  depot,  and  plaintiff  intended  crossing  the  main 
track  lower  down  than  the  end  of  the  side  track  beyond  the 
freight  depot.  Walking  in  an  oblique  direction,  plaintiff's 
face  was  in  a  direction  diagonally  across  the  track,  and  his 
side  was  towards  a  train  which  would  approach  from  the 
north.  There  were  some  freight  cars  on  the  side  track. 
When  plaintiff  reached  a  point  lo  or  12  feet  beyond  these  cars, 
from  which  he  could  see  150  to  200  feet  up  the  main  track, 
he  looked  up  the  track,  and  saw  no  train  approaching.  His 
watch  indicated  that  it  would  be  four  minutes  before  the  train 
was  due,  though  plaintiff  was  unable  to  sav  whether  the 
engineer  had  the  same  time  he  did.  After  looking  up  the 
main  line,  and  seeing  no  train  approaching,  plaintiff  walked 
casually  along  towards  the  main  track,  at  the  rate  of  2i  to  3 
miles  an  hour,  8  or  10  steps,  or  about  30  feet,  and,  without 
looking  further  to  see  if  a  train  was  approaching,  stepped 
upon  the  main  track  at  a  place  where  it  was  usual  and 
customary  for  foot  passengers  to  cross,  and  was  struck  by  the 
train,  which  had  run  150  or  200  feet  while  plaintiff  walked  30. 
There  was  an  ordinance  of  the  city  of  Dalton  prohibiting  the 
running  of  trains  at  the  place  where  the  plaintiff  was  struck 
at  a  greater  speed  than  4  miles  an  hour,  and  the  train  which 
struck  the  plaintiff  was  running  at  a  speed  greatly  in  excess 
of  that  limit.  Had  the  train  been  run  at  4  miles  an  hour,  the 
plaintiff  could  have  gotten  safely  across  the  track  before  the 
train  reached  the  point  where  he  was  injured.  Plaintiff  was 
given  no  warning  of  any  kind  of  the  approach  of  the  train. 
In  the  case  of  Railroad  Co.  v.  Luckie,  87  Ga.  7.  13  S.  E. 
105,  Mr.  Justice  Lumpkin  used  the  following  language  :  '4t 
seems  to  be  the  clear  meaning  of  our  law  that  the  plaintiff 
can  never  recover  in  an  action  for  personal  injuries,  no 
matter  what  the  negligence  of  the  defendant  may  be,  short 
of  actual  wantonness,  when  the  proof  shows  he  could,  by  ordi- 
nary care,  after  the  negligence  of  the  defendant  began  or  was 
existing,  have  avoided  the  consequences  to  himself  of  that 
negligence."  This  language  can  convey  no  other  impression 
than  that,  in  cases  of  the  character  referred  to,  the  duty  on 
the  part  of  the  plaintiff  to  use  ordinary  care  for  his  protection 
against  the  consequences  of  the  defendant's  negligence  does 
not  arise  **until  after  the  negligence  began  or  was  existing." 
The  ruling  in  the  Luckie  Case  was  approved  in  terms  in  the  case 
of  Railroad  Co.  v.  Gibson.  97  Ga.  497,  21;  S.  E.  484.  where 
Mr.  Chief  Justice  Simmons  used  the  expression  above  referred 
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to,  saying:  that  ''the  plaintiff  in  an  action  against  a  railroad 
company  for  personal  injuries  cannot  recover,  even  though 
the  company  may  have  been  negligent,  if,  after  the  negligence 
of  the  defendant  began  or  was  existing,    the  person  injured 
could,  by  ordinary  care,   have  avoided  the  consequences  to 
himself  of  that  negligence.*'     In  the  case  of  Railroad  Co.  v. 
Attaway,  90  Ga.  661,  16  S.  E.    gqS,  the  present  chief  justice 
used  the  following  language:    **The  rule  which  requires  one 
to  avoid  the  consequences  of  another's  negligence  does  not 
apply  until  he  sees  the  danger,  or  has  reason  to  apprehend 
it.*'     In  the  case  of  Comer  v.  Barfield,  102  Ga.  489,  31  S.  E. 
90,  Mr.  Justice  Fish  says,  in  substance,  that  if  one   who  was 
injured  by  the  negligence  of  another  used  proper  diligence, 
as  soon  as  his  peril  was  apparent,    to  avert  the  catastrophe, 
it  could  not  be  said  that  by   ordinary  care  he  might  have 
avoided  the  consequences  of  the  other's  negligence.     In  Rail- 
way Co.  V.  Holmes,  103  Ga.  658,  30  S.   E.   565,   Mr.  Justice 
Lewis  says:    ** A  party  cannot  be  charged  with  the  duty  of 
using  any  degree  of  care  or  diligence  to  avoid  the  negligence 
of  a  wrongdoer  until  he  has  reason  to  apprehend  the  existence 
of  such  negligence.     No  one  can  be  expected  to  guard  against 
what  he  does  not  see  and  cannot  foretell.     The  rule,  therefore, 
which  requires  one  to  exercise  ordinary  care  and  diligence  to 
avoid  the  consequences  of  another's  negligence,   necessarily 
applies  to  a  case  where  there  is  opoortunity  of  exercising 
this  diligence  after  the  negligence  has  begun  and  has  become 
apparent."     From  the  expressions  used  and  the  rulings  made 
in  the  cases  cited, — and  there  are  many  others  where  similar 
expressions  are  used  and  similar  rulings  made, — the  rule  of 
force  with  reference  to  the  subject  under  investigation  seems 
to  be  well  settled,  and  may  be  thus  stated:     The  duty  imposed 
bv  the  law  upon  all  persons  to  exercise  ordinary  care  to  avoid 
the  consequences  of  another's  negligence  does  not  arise  until 
the  negligence  of  such  other  is  existing,   and  is  either  apoar- 
ent,  or  the  circumstances  are  such  that  an  ordinarily  prudent 
person  would  have  reason  to  apprehend   its  existence.     In 
such  cases,  and  in  such  cases  only,  does  the  failure  to  exercise 
ordinary  care  to  escape  the    consequences    of    negligence 
entirely  defeat  a  recovery.     In  other  cases   (that   is,   where 
the  person  injured  bv  the  negligence  of  another  is  at  fault 
himself,  in  that  he  did  not,  before  the  negligence  of  the  other 
became  apparent   or  before  the  time  arrived  when,  as  an 
ordinarily  prudent  person,  it  should   have  appeared   to  him 
that  there  was  reason  to  apprehend   its  existence,   observe 
that  amount  of  care  and  diligence  which  would  be  exercised 
under  like  circumstances  by  an  ordinarily  prudent  person) 
such  fault  or  failure  to  exercise  due  care  and  diligence  at  such 
a  time  would  not  entirely  preclude  a  recovery,    but  would 
authorize  the  jury  to  diminish   the  damages  **in   proportion 
to  the  amount  of  default  attributable  to"   the  person  injured. 
Comer  v.    Barfield,    supra ;  Railroad  Co.    v.    Holmes,  supra ; 
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Railroad  Co.  v.  Johnson,  38  Ga.  409.  In  some  jurisdictions 
the  mere  failure  to  stop,  look,  and  listen  by  one  who  is  about 
to  cross  a  railroad  track  is  negligence  per  se ;  and  this  is  true 
notwithstanding  that  at  the  place  where  the  person  was 
about  to  cross  there  is  imposed  upon  the  railroad  company,  by 
statute  or  otherwise,  the  duty  of  giving  signals  as  to  the 
approach  of  trains  to  such  places.  In  other  jurisdictions  it 
is  held  that  the  mere  failure  to  stop,  look,  and  listen  will  not 
amount  to  negligence  per  se,  but  the  question  whether  it  is 
such  negligence  as  will  defeat  a  recovery  is  one  of  fact,  to  be 
determined  by  a  jury,  after  taking  into  consideration  all  of 
the  circumstances  of  the  case.  2  Am.  &  Eng.  Enc.  Law,  42Q 
et  seq.  Even  in  the  jurisdictions  last  referred  to— among 
them  being  our  own  state — the  rule  is  settled  that  one  about 
to  cross  a  railroad  track  must  use  his  senses  in  the  way  that  an 
ordinarily  prudent  person  would  under  similar  circumstances 
use  them,  in  order  to  determine  whether  it  would  be  safe  to 
cross  at  that  time  and  place;  and  this  is  true  notwithstand- 
ing the  company  may  be  by  law  required  to  give  signals, 
slacken  speed,  or  do  such  other  acts  as  would,  if  faithfully 
performed,  render  improbable,  if  not  impossible,  injury  to 
any  one  crossing  the  track.  At  common  law,  if  the  negligence 
of  the  plaintiff  contributed  to  the  injury,  he  could  not  recover. 
This  doctrine  referred  to  usually  as  that  of  **  contributory  neg- 
ligence" is  not  the  law  of  this  state;  but  the  doctrine  referred 
to  often  as  that  of  ^'comparative  negligence"  is  the  rule  of 
force  here.  This  rule  authorizes  a  recovery  by  the  plaintiff, 
although  he  was  at  fault,  provided  he  was  injured  under  cir- 
cumstances where,  by  the  exercise  of  ordinary  care  on  his 
part,  he  could  not  have  avoided  the  consequences  of  the 
defendant's  negligence.  See  Civ.  Code,  §§  2322,  3830.  If 
the  plaintiff  knows  of  the  defendant's  negligence,  and  fails  to 
exercise  that  degree  of  care  and  caution  which  an  ordinarily 
prudent  man  would  exercise  under  similar  circumstances  to 
prevent  an  injury  which  will  result  from  such  negligence, 
it  is  well  settled  that  he  cannot  recover.  See  Railroad  Co. 
v.  Neely,  56  Ga.  544;  Railroad  Co.  v,  Harris,  76  Ga.  508; 
Railroad  Co.  v.  Luckie,  87  Ga.  6,  13  S.  E.  105;  Briscoe  v. 
Railway  Co..  103  Ga.  224,  227,  28  S.  E.  638;  Railroad  Co.  v. 
Dorsey,  106  Ga.  826,  828,  32  S.  E.  873 ;  Hopkins  v.  Railway 
Co.,  no  Ga.  85,  88,  35  S.  E.  307. 

If  the  negligence  of  the  defendant  was  existing  at  the  time 
that  plaintiff  was  hurt,  and  he,  in  the  exercise  of  that  degree 
of  care  and  caution  which  an  ordinarily  prudent  person  would 
exercise  under  similar  circumstances,  could  have  discovered 
the  defendant's  negligence,  and  when  discovered  could,  by 
the  exercise  of  a  like  degree  of  care,  have  avoided  the  same, 
then  he  cannot  recover.  See  Railroad  Co.  v.  Loftin,  86  Ga. 
43,  45.  12  S.  E.  186;  Railroad  Co.  v.  Luckie,  supra;  Rail- 
road Co.  V.  Gibson,  Q7  Ga.  489,  497,  25  S.  E.  485;  Cain  v.  Rail- 
way Co.,  97  Ga.  298,  22  S.  E.   918;  Raib-oad  Co.  v.    Bradford 

22  (N  s)  A  &  B  R  Cas— 23 
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(Ga.)  38  S.  E.  823.     If  at  the  time  of  the  injury  an  ordinarily 
prudent  person,  in  the  exercise  of  that  degree  of  care  and 
caution  which  such  a  person  generally  uses,  would  have  rea- 
sonably apprehended  that  the  defendant  might  be  negligent  at 
the  time  when  and  place  where  the  injury  occurred,  and,  so 
apprehending  the  probability  of  the   existence  of  such  negli- 
gence, could  have  taken  steps  to  have  prevented  the  injury, 
then  the  person  iniured  cannot  recover,  if  he   failed  to  exer- 
cise that  degree  of  care  and  caution   usually  exercised   by  an 
ordinarily  prudent  person  to  ascertain  whether  the  negligence 
which  might  have  been  reasonably  apprehended  really  existed. 
See  Railroad  Co.  v.  Bloomingdale,  74  Ga.  604,  61 1 ;  Smith  v. 
Railroad  Co.,  82  Ga.  801,  10  S.  E.   11 1;  Jenkins  v.   Railroad 
Co.,  8g  Ga.  756,  15  S.  E.  655;  Railroad  Co.  v.   Attaway,  90 
Ga.  657,  661,  16  S.  E.  956;  Railway  Co.   v.  Holmes.  103  Ga. 
655,  30  S.  E.  563;  Lloyd  V.    Railway  Co.,  no  Ga.  167,  35  S. 
E.  170.     If  there  is  anything  present  at  the  time  and  place  of 
the  injury  which  would  cause  an  ordinarily  prudent  person  to 
reasonably  apprehend  the  probability,    even  if  not  the  possi- 
bility, of  danger  to  him  in  doing  an  act  which  he  is  about  to 
perform,  then  he  must  take  such  steps  as  an  ordinarily  prudent 
person  would  take  to  ascertain  whether  such  danger  exists,  as 
well  as  to  avoid  the  consequences  of  the  same  after  its  exist- 
ence is  ascertained;    and  if  he  fails  to  do  this,  and  is  injured, 
he  will  not  be  allowed  to  recover,  if  by  taking  proper  precau- 
tions he  could  have  avoided  the  consequences  of  the  negligence 
of  the  person  inflicting  the  injury.     Railroad  track  is  a  place 
of  danger,  and  one  who  goes  thereon  is   bound  to  know  that 
he  is  going  into  a  place  where  he  is  subject  to  the  dangers 
incident  to  the  operation  of  trains  upon  that  track.     See,  in 
this  connection.  Comer  v.  Shaw,  98  Ga.    545,    25  S.   E.  733; 
Lloyd  V.  Railway  Co.,  no  Ga.    167,    35  S.    E.    170.     This  is 
true,  without  regard  to  the  place  where  the  track  is, — whether 
in  the  country,  where  pedestrians  are  not  expected  to  be.  or 
at  a  public  road  crossing,  or  at  a  street  crossing,    or  at  the 
stations  and  depots  of  railroad  companies,  where  persons  are 
expected  and  invited  to  be  present.     No  matter  where   the 
track  is  located,  any  person  who  goes  upon  the  same  is  bound 
to  know  that  he  is  going  upon  a  place   where  his   presence 
would  be  attended  with  more  or  less  danger.     What  would  or 
would  not  amount  to  negligence  in  the  manner  in   which  a 
person  entered  upon  a  railroad  track  would  depend  to  a  liarge 
extent  upon  the  peculiar  location   of  the   place  at  which  he 
went  upon  the  track.     An  ordinarily  prudent  person   in  the 
possession  of  all  his  faculties  would  not  attempt  to  cross  a  rail- 
road track  at  any  place  without  using  at  least  his  sense  of  sight, 
if  not  that  of  hearing,  to  determine  whether  at  the  time  and 
place  he  was  about  to  cross  the  same  there  were  present  any 
of  those  dangers  which  a  person  of  ordinary   intelligence 
would  reasonably  apprehend.     In  Railroad   Co.  v.  Smith,  78 
Ga.  700,  3  S.  E.  399,  it  was,  in  effect,  held  that  one   is  not 
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bound  to  anticipate  negligence  when  the  law  commands  dili- 
gence for  hi^  protection  at  the  hands  of  another ;  Mr.  Chief 
Justice  Bleckley,  in  the  opinion  in  .that  case,  saying:  ''If 
[the  plaintiff]  had  been  on  the  crossing,  or  at  any  place  he 
was  by  right  entitled  to  be,  he  would  have  been  warranted  in 
assuming  that  the  whole  world  would  be  diligent  in  respect  to 
him  and  his  safety.'*  We  do  not  understand  this  rule  to  mean 
that  it  is  an  act  of  ordinary  prudence  for  a  person  to  go  blindly 
into  a  place  which  may  or  may  not  be  dangerous,  simply  be- 
cause the  law  has  commanded  those  in  charge  of  such  place 
to  do  certain  things,  which,  if  faithfully  performed,  would 
render  improbable,  if  not  impossible,  injury  to  any  one  at  that 
place.  Ordinary  care  would  itself  require  the  use  of  the  senses 
to  ascertain  whether  there  was  at  the  particular  time  any 
danger  in  going  into  the  place.  An  ordinarily  prudent  person 
would  necessarily  apprehend  the  possibility  of  danger,  and 
would  always  act  on  such  apprehension,  and  use  his  senses  to 
determine  whether  or  not  it  was  safe  to  go  into  the  place  at 
the  time  that  he  was  seeking  to  enter  the  same. 

Applying  the  principles  above  referred  to  to  the  facts  of  the 
present  case,  we  find  that  the  plaintiff  was  about  to  cross  a 
railroad  track  at  a  place  where  he  was  entitled  to  cross;  that 
he  knew  that  it  was  near  the  time  for  a  train  to  approach ; 
that  he  looked  up  the  track  in  the  direction  from  which  the 
train  was  expected,  and  saw  no  train  approaching ;  that  he 
could  see  such  a  distance  along  the  track  that  it  would  be  im- 
possible for  a  train,  if  running  within  the  limit  of  speed  pre- 
scribed by  the  ordinance  of  the  city  in  which  the  track  was 
located,  to  reach  the  place  at  which  the  plaintiff  intended  to 
cross  the  track  before  the  plaintiff  reached  that  point;  that, 
acting  upon  the  assumption  that  the  train  would  approach  in 
the  manner  prescribed  by  the  ordinance,  he  walked  a  very 
short  distance,  being  occupied  only  a  few  moments  in  doing 
so,  and,  without  looking  again  to  see  if  the  train  was  approach- 
ing, stepped  upon  the  track,  and  was  struck  by  a  train  running 
at  a  high  rate  of  speed.  While  there  was  a  conflict  in  the 
evidence  on  some  points,  there  was  evidence  from  which  the 
jury  could  find  the  facts  to  be  as  above  stated,  and  we  must 
deal  with  the  case  in  its  most  favorable  light  for  the  plaintiff. 
It  was  the  duty  of  the  plaintiff,  before  he  attempted  to  cross 
the  railroad  track,  to  at  least  use  his  senses  to  determine 
whether  there  was  any  danger  in  such  act.  He  complied  with 
this  duty,  and  the  circumstances  surrounding  him  were  such 
that  if  the  employees  in  charge  of  the  train  had  operated  it 
as  they  should  have  done,  in  conformity  to  the  city  ordinance, 
injury  to  the  plaintiff  at  the  time  and  place  that  he  stepped 
upon  the  track  was  an  impossibility.  After  having  looked  up 
the  track,  and  being  able  to  see  the  distance  that  he  said  he 
could  see,  the  plaintiff  (there  being  no  evidence  showing  that 
he  had  any  reason  to  anticipate  the  contrary)  had  a  right  to 
assume  that  the  persons  in  charge  of  the  train  would  not  vio- 
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late  the  city  ordinance  regulating  the  rate  of  speed;  and,  in 
acting  upon  this  assumption,  it  would  seem  that  he  was  not 
guilty  of  negligence  when  he  stepped  upon  the  track.  But, 
even  if  it  cannot  be  .said  that  he  was  entirely  free  from  fault, 
neither  can  it  be  said  that  he  failed  entirely  to  exercise  the 
care  and  prudence  which  an  ordinarily  prudent  person  would 
exercise  for  his  own  protection  under  similar  circumstances. 
There  was  no  error  of  law  complained  of.  and  the  verdict 
in  the  plaintiff's  favor  has  met  with  the  approval  of  the  trial 
judge,  and  we  cannot  say  that  it  is  entirely  unsupported  by 
evidence.  For  this  reason,  we  will  not  interfere  with  the 
discretion  of  the  trial  judge  in  refusing:  to  grant  a  new  trial. 
Judgment  affirmed.     All  the  justices  concurring. 


Illinois  Cent.  R.  Co.  v.  Commonwealth. 

{Court  of  Appeals  of  Kentucky ^  June s,  1901,) 
[63  S.  W.  Rep.  448.] 

Charging  More  for  Long  Than  Short  Haul— Liability  to  Indictnnent.— 
A  railroad  company  may  be  indicted  for  charging  more  for  a  short  haul 
than  for  a  long  haul,  in  violation  of  Const.  §  218,  and  Ky.  St.  §  820, 
without  recommendation  by  the  railroad  commission. 

Sanne — Whether  State  Constitution  in  Conflict  with  Federal  Con- 
stitution or  Statutes.— Const.  §  218,  andKy.  St.  §820,  prohibiting  a  com- 
mon carrier  charging  more  for  a  short  haul  than  for  a  long  haul,  where 
the  shorter  distance  is  included  in  the  longer  distance,  are  not  in  con- 
flict with  the  constitution  of  the  United  States  or  any  act  of  congress. 

Railroad  Commissioners — Acts  Not  Retrospective — Past  Offences.— 
The  action  of  the  railroad  commissioners,  in  exonerating  a  common 
carrier  from  the  operation  of  those  sections  of  the  constitution  and  stat- 
utes, is  not  retrospective,  and  does  not  relieve  the  carrier  of  punishment 
for  past  ofPences. 

Same — Authority  to  Relieve  from  Operation  of  Penal  Provisions  as  to 
Discrimination  in  Rates.* — The  railroad  commissioners  may  consider 
the  application  of  a  railroad  company,  and  determine  that  for  the  pres- 
ent and  future  it  shall  be  relieved  of  the  operation  of  those  provisions 
of  the  constitution  and  statutes  in  the  transportation  of  a  particular 
commodity  between  certain  points. 

Appeal  from  circuit  court,  Hardin  county. 
"To  be  officially  reported." 

The  Illinois  Central  Railroad  Company  was  convicted  of 
the  offence  of  charging  more  for  a  short  haul  than  for  a  long 
haul,  and  it  appeals.     Affirmed. 

Pirtle  &  Trabue,  W.  H.  Marriott,  and  J.  M.  Dickinson,  for 
appellant. 

R.  J.  Breckinridge.  L.  A.  Faurest,  and  W.  S.  Chelf,  for  the 
Commonwealth. 

GUFFY,  J.  The  appellant  was  indicted  by  the  grand  jury 
of  Hardin  county  for  a  violation  of  the  provisions  of  section 

*See  generally,  6  Rap.  Sl  Mack*s  Dig.  1137  et  se^. ;  9  Cent.  Dig.,  col. 
23  etseg. ;  10  la,,  col.  816  et  seg. 
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2i8  of  the  constitution,  and  section  820  of  the  Kentucky 
Statutes,  which  are  generally  known  as  the  Ions:  and  short 
haul  clauses  of  the  constitution  and  statutes.  A  demurrer  was 
filed  to  the  indictment,  and  overruled.  A  jury  trial  resulted 
in  a  verdict  and  judgment  against  the  appellant  for  the  sum  of 
$200,  and,  its  motion  for  a  new  trial  having  been  overruled, 
it  prosecutes  this  appeal. 

Eight  grounds  are  relied  upon  for  a  new  trial,  which  are,  in 
substance,  as  follows:  First,  error  of  the  court  in  refusing  to 
instruct  the  jury  peremptorily  to  find  for  the  defendant; 
second,  that  the  court  should  have  instructed  the  jury  that  sec- 
tion 218  of  the  constitution  of  Kentucky  and  said  section  of 
the  Kentucky  Statutes  were  in  conflict  with  section  i  of 
article  14  of  the  constitution  of  the  United  States,  and  sub- 
section I  of  section  10  of  article  i  of  the  constitution  of  the 
United  States,  and  subsection  3  of  section  8  of  article  i  of  the 
constitution  of  the  United  States,  and  the  act  of  congress  of 
February  4,  1887,  entitled  **An  act  to  regulate  commerce**; 
third,  error  of  the  court  in  giving  instructions  to  the  jury,  and 
not  instructing  the  jury  as  to  the  whole  law  of  the  case ;  fourth, 
because  the  verdict  is  against  the  law;  fifth,  because  the 
verdict  and  judgment  are  based  upon  a  construction  of  the 
law  of  Kentucky,  which  necessarily  makes  the  latter  contrary 
to  the  said  constitution  of  the  United  States,  as  aforesaid ; 
sixth,  error  in  admitting  incompetent  evidence;  seventh, 
in  refusing  competent  evidence;  and,  eighth,  because  the 
verdict  is  not  sustained  by  the  evidence. 

It  is  contended  by  appellant  that  the  demurrer  ought  to 
have  been  sustained  to  the  indictment  because  it  failed  to 
show  that  the  same  was  recommended  by  the  railroad  com- 
mission, or  that  the  question  of  the  legality  of  the  charge  had 
been  investigated  by  the  railroad  commission.  This  conten- 
tion is  evidently  not  tenable.  There  is  nothing  in  section  218 
of  the  constitution,  nor  is  there  anything  in  section  820  of  the 
Kentucky  Statutes,  which  sustains  the  contention  of  appellant. 
In  fact,  the  provisions  of  section  819,  by  inference  at  least, 
tend  to  contradict  appellant's  contention;  for  it  will  be  seen 
that  for  various  violations  of  the  constitution  it  is  provided 
that  indictments  may  be  found,  but  it  is  provided  that  indict- 
ments under  this  section  (819)  shall  be  made  only  upon  the 
recommendation  and  request  of  the  railroad  commission, 
filed  in  the  court  having  jurisdiction  of  the  offence.  No  such 
provision  is  found  in  section  820,  This  question  was  not 
before  this  court  for  decision  in  Louisville  &  N.  R.  Co.  v. 
Com.  (Ky.)  46  S.  W.  707,  47  S.  W.  210.  598.  43  L.  R.  A.  549; 
for  the  indictment  in  that  case  was  made  upon  the  recom- 
mendation of  the  state  railroad  commission,  and  all  that  was 
said  in  that  case  that  could  by  any  means  be  so  construed  was 
in  the  way  of  argument,  or  in  answer  to  some  objections  by 
the  appellant.  The  same  may  be  said  of  the  case  of  the  same 
appellant  aeainst  the  same  appellee.     51  S.  W.   164,  1012.     It 
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has  been  conclusively  settled  bv  this  court  that  sections  of 
the  constitution  and  statute  under  consideration  are  not  in 
conflict  with  any  part  of  the  constitution  of  the  United  States 
nor  act  of  congress,  and  we  still  adhere  to  that  decision,  and 
shall  not  undertake  a  discussion  of  that  question  here. 

The  evidence  shows  clearly  that  appellant  charged  less  for 
the  transportation  of  coal  from  Deanfield  to  Louisville  than 
it  charged  from  Deanfield  to  Stephensburg,  which  is  on  the 
same  line,  and  is  between  the  points  aforesaid,  and  that  the 
conditions  and  surroundings  were  not  at  all  dissimilar.  The 
instructions  given  by  the  court,  in  our  opinion,  properly  pre- 
sented to  the  jury  the  law  applicable  to  the  case  on  trial. 

It  is,  however,  earnestly  contended  for  appellant  that  the 
railroad  commission,  prior  to  the  trial  of  this  case,  had,  under 
the  authority  of  section  820,  supra,  exonerated  the  appellant 
from  the  prohibitory  provisions  of  said  section  as  to  charging 
more  for  a  shorter  haul  than  a  longer  one,  and  that  the  court 
ought  to  have  permitted  the  finding  of  the  commission  to  have 
been  admitted  as  evidence,  and  instructed  the  iury  accord- 
ingly. The  attorneys  on  both  sides  have  argued  at  great  length 
as  to  the  constitutionality  of  section  820,  supra,  and  especially 
as  to  the  latter  portion  thereof,  and  also  as  to  its  true  effect 
and  meaning.  We  think  a  careful  consideration  of  section  218 
of  the  constitution  and  section  820  of  the  Kentucky  Statutes 
will  make  the  meaning  of  both  clear,  and  entirely  eliminate 
from  consideration  the  constitutional  questions  so  elaborately 
discussed  by  counsel.  The  first  part  of  section  218  makes  it 
**  unlawful  for  any  oerson  or  corporation  owning  or  operating 
a  railroad  in  this  state,  or  any  common  carrier,  to  charge  or 
receive  a  greater  compensation  in  the  aggregate  for  the  trans- 
portation of  passengers,  or  property  of  like  kind,  under  sub- 
stantially the  same  circumstances  and  conditions,  for  a  shorter 
than  for  a  longer  distance  over  the  same  line, ' '  etc.  The  latter 
part  of  this  section  reads:  ** Provided,  that  upon  application 
to  the  railroad  commission  such  common  carrier,  or  person, 
or  corporation,  owning  or  operating  a  railroad  in  this  state  may, 
in  special  cases,  after  investigation  by  the  commission,  be 
authorized  to  charge  less  for  longer  than  for  shorter  distances 
for  the  transportation  of  passengers  or  property;  and  the 
commission  may,  from  time  to  time,  prescribe  the  extent  to 
which  such  common  carrier,  or  person,  or  corporation,  owning 
or  operating  a  railroad  in  this  state,  may  be  relieved  JFrom  the 
operations  of  this  section. "  It  will  thus  be  seen  that  this  sec- 
tion absolutely  prohibits  a  common  carrier  from  charging  more 
for  a  shorter  haul  than  for  a  longer  one,  but  the  latter  clause 
provides  that  such  common  carrier,  etc..  upon  application  to 
the  railroad  commission,  may  be  relieved  from  the  operations 
of  the  section.  This  manifestly  refers  to  future  transactions, 
and  is  to  be  obtained  by  application  upon  the  part  of  the 
common  carrier,  and  only  can  be  obtained  after  an  investiga- 
tion and  in  special  cases,  and  the  common  carrier  thereby  be 
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authorized,  as  the  constitution  expresses  it,  to  charge  less  for 
longer  than  for  shorter  distances,  and  the  commission  may 
from  time  to  time  prescribe  the  extent  to  which  such  common 
carrier  may  be  so  authorized  to  discriminate.  There  is  noth- 
ing in  this  section  to  indicate  that  the  commission  can  pardon 
or  exempt  a  common  carrier  for  any  past  violation  of  this 
section.  The  first  portion  or  paragraph  of  section  820  of  the 
Kentucky  Statutes  provides,  after  reciting  substantially  the 
first  clause  of  section  218  of  the  constitution,  that  any  one 
violating  it  shall  be  fined  not  less  than  $100,  not  more  than 
$500,  to  be  recovered  by  indictment  in  the  Franklin  circuit 
court,  or  any  circuit  court  of  any  county  into  or  through  which 
the  railroad  or  common  carrier  so  violating  runs  or  carries 
on  its  business.  There  can  be  no  question  as  to  the  power  of 
the  legislature  to  fix  the  punishment  for  the  violation  of  sec- 
tion 218  of  the  constitution,  for  the  reason  that  said  section 
does  not  fix  any  penalty  for  its  violation. 

The  second  clause  of  section  820  of  the  Kentucky  Statutes 
provides  that,  ''upon  complaint  made  to  the  railroad  com- 
mission that  any  railroad  or  common  carrier  has  violated  the 
provisions  of  this  section,  it  shall  be  the  duty  of  the  com- 
mission to  investigate  the  grounds  of  complaint,  and  if  after 
such  investigation,  the  commission  deems  it  proper  to  exon- 
erate the  railroad  or  common  carrier  from  the  operation  of  the 
provisions  of  this  section,  an  order  in  writing  to  that  effect 
shall  be  made  by  the  commission,  and  a  copy  thereof  delivered 
to  the  complainant  and  the  railroad  or  common  carrier,  and 
the  same  shall  be  published  as  part  of  the  report  of  the  com- 
mission ;  and  after  such  order,  the  railroad  or  common  carrier 
shall  not  be  prosecuted  or  fined  on  account  of  the  complaint 
made."  It  is  further  provided  that,  if  the  commission  fails 
to  exonerate  the  railroad  from  the  provisions  aforesaid,  that 
also  shall  be  published  as  part  of  the  report,  and  that  it  shall 
then  be  the  duty  of  the  commission  to  furnish  a  statement  of 
the  facts,  with  a  copy  of  its  order,  to  the  grand  jury  of  any 
county,  the  circuit  court  of  which  has  jurisdiction,  in  order 
that  the  railroad  company  or  common  carrier  may  be  indicted 
for  the  offense,  and  it  is  made  the  duty  of  the  commission  to 
use  all  proper  efforts  to  see  that  such  company  is  prosecuted 
and  indicted.  It  is  earnestly  contended  for  appellant  that 
inasmuch  as  the  railroad  commission  had  investigated  certain 
cases  of  complaints  made  by  parties  other  than  the  prosecu- 
ting witness  in  this  case,  and  had  decided  that  the  appellant 
should  be  permitted  to  charge  less  for  shipping  coal  from 
McHenry  and  Deanfield  to  Louisville  than  it  did  to  certain 
other  points  on  the  same  line  and  between  the  points  afore- 
said, such  decision  of  the  commission  had  the  effect  to  pre- 
vent the  further  prosecution  of  this  indictment,  although  the 
indictment  had  been  found  before  any  complaint  had  been 
made  to  the  commission,  or  any  action  taken  in  respect  to 
any  charge  of  violation  of  the  constitution  or  statute. 
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It  will  be  seen  from  the  indictment  in  this  case  that  the 
offense  for  which  appellant  was  indicted  was  for  charging  W. 
H.  Oliver  more  freight  on  a  car  load  of  coal  shipped  from  Dean- 
field  to  Stephensburg  than  appellant  charged  for  shipping  coal 
from  Deanfield  to  Louisville,  a  further  distance  on  the  same 
line.  It  will  be  seen  from  the  decision  of  the  railroad  commis- 
sion, which  appears  to  have  been  made  Tune  30,  1889,  or,  at  any 
rate,  not  earlier  than  June  28,  1899,  that  complaints  had  been 
made  to  the  commission  by  James  M.  English,  of  Stephens- 
burs:,  and  J.  W.  Mercer,  of  Long  Grove,  Ky.,  against  appel- 
lant, charging  it  with  having  violated  section  218  of  the 
constitution,  and  section  820  of  the  Kentucky  Statutes,  in  the 
matter  of  charging  and  receiving  a  greater  compensation  in 
the  aggregate  for  the  transportation  of  coal  by  it  from  the  coal 
mines  at  Deanfield,  Ky.,  and  McHenry,  Ky.,  to  Stephensburg 
and  Long  Grove,  Ky.,  than  it  charged  and  received  on  a 
like  commodity  transported  from  said  coal  mines  to  Louis- 
ville, Ky.,  a  greater  distance,  the  shorter  being  included  in  the 
longer  distance.  The  commission  then  proceeds  to  discuss 
the  proposition  at  some  length,  giving  reasons  why  sections 
218  of  the  constitution  and  820  of  the  Kentucky  Statutes 
should  be  suspended,  and  deciding  as  follows:  *^ Having 
investigated  the  reasons  and  grounds  for  the  application  of  the 
defendant  company  in  these  special  cases,  and  being 
sufficiently  advised,  the  commission  does  now  grant  said 
application,  and  hereby  authorizes  the  Illinois  Central  Rail- 
road Company,  for  the  present  and  until  further  action  of  this 
commission,  to  charge  less  per  ton  for  the  transportation  of 
coal  from  Deanfield,  Ky.,  and  McHenry,  Kv.,  to  Louisville, 
Kv.,  than  it  charges  and  receives  for  transporting  coal  from 
said  mines  to  Stephensburg,  Ky.,  and  Long  Grove,  Ky., 
and  other  points  between  said  mines  and  Louisville,  Ky. ;  and 
defendant  company  is  hereby  exonerated,  for  the  present  and 
until  further  action  by  this  commission,  from  the  provisions 
of  section  218  of  the  constitution  of  Kentucky,  and  section 
820  of  the  Kentucky  Statutes,  and  from  acts  complained  of." 

It  will  be  seen  from  the  decision  of  the  commission  which 
appellant  desired  to  offer  as  testimony,  and  which  it  was  not 
allowed  to  do,  and  of  which  it  complains,  that  it  nowhere 
undertakes  to  exonerate  the  company  from  anything  except 
from  acts  complained  of,  and,  as  before  stated,  the  acts  com- 
plained of  were  for  charging  English  and  Mercer  more  for 
transporting  coal  from  Deanfield  and  McHenrv  to  Stephens- 
burg and  Long  Grove  than  was  charged  by  appellant  for  trans- 
porting coal  from  the  same  points  to  Louisville,  a  greater 
distance  on  the  same  line,  and  there  is  no  reference  whatever 
made  to  Oliver,  the  prosecuting  witness  in  this  case.  It  is 
true  that  the  conclusion  of  the  order  seems  to  implv  that  appel- 
lant had  also  made  application  for  authority  to  make  the 
charges  complained  of,  but  the  expression  in  the  order  is  **for 
the  present,    and  until  further  action  by  this  commission." 
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We  are  unable  to  see  how  this  decision  can  be  construed 
under  the  very  wording  of  the  document,  to  apply  to  anything 
except  the  present  and  future  of  the  complaints  which  the 
commissioners  were  then  considering.  If  we  take  the  literal 
reading  of  section  820,  supra,  it  is  perfectly  clear  that  it 
refers  only  to  the  cases  of  which  complaint  is  made,  because 
the  wording  is,  **and  after  such  order  the  railroad  or  common 
carrier  shall  not  be  prosecuted  or  fined  on  account  of  the 
complaint  made.'*  Therefore  the  decision  could  only  affect 
the  particular  transactions  complained  of  which  were  under- 
taken to  be,  and  were  in   fact,   investigated  and  determined. 

It  might  be  that  a  party  who  thought  himself  illegally 
charged  could  go  before  the  railroad  commission  and  have  the 
question  determined,  in  preference  to  proceeding  by  way  of 
indictment  as  a  punishment,  and  if  the  party  so  elected  it 
mie:ht  be  no  more  than  just  to  him  that  the  decision  of  the 
commission  should  be  conclusive  as  to  his  complaint ;  but  it 
will  be  seen  at  once  how  great  an  injustice  might  happen  if 
A.,  B.,  C,  and  D.  had  been  illegally  charged,  and  E..  who 
had  been  in  like  manner  charged  the  same,  but  really  did  not 
desire  the  common  carrier  disturbed  or  prosecuted,  could  go 
and  make  a  complaint  to  the  railroad  commission,  and  let 
the  matter  then  go  by  default,  and  thus  exonerate  the  com- 
pany from  liability  for  the  wrong  done  the  other  parties, 
without  any  notice  to  the  latter,  or  any  opportunity  to  make 
good  such  complaint.  And  not  only  is  this  so,  but  it  might 
happen,  as  in  this  case,  the  result  of  the  investigation  of  two 
complaints  would  relieve  the  railroad  all  along  its  line,  from 
McHenry  and  Deanfield,  both,  to  Louisville,  from  the  opera- 
tion of  the  sections  supra. 

We  are,  however,  of  opinion,  after  a  careful  consideration 
of  the  law,  that  the  true  meaning  and  intent  of  section  820  of 
the  Kentucky  Statutes  and  section  218  of  the  constitution  is  to 
authorize  the  commission  to  investigate  a  complaint  upon  the 
part  of  a  citizen,  or  consider  the  application  of  the  carrier, 
and  determine,  as  to  the  future,  that  there  shall  be  no  prose- 
cution or  punishment  on  account  of  any  such  complaint  or 
charge  made.  This  construction  is  in  harmony  with  our  gen- 
eral system  of  laws,  and  must,  as  we  think,  of  necessity  be  the 
true  construction  of  section  820,  supra,  the  latter  clause  of 
which  simply  provides  that  when  a  complaint  is  made  by  the 
shipper,  and  decided  adversely  to  the  carrier,  it  is  then  the 
duty  of  the  commission  to  assist  in  procuring  an  indictment 
and  prosecuting  the  offender.  This  is  in  harmony  with  our 
laws,  which  require  such  duty  of  many  officers  who  become 
aware  of  the  violation  of  the  laws  of  the  land,  and  in  no  wise 
raises  the  presumption,  or  authorizes  the  conclusion,  that  an 
indictment,  under  the  section  in  question,  cannot  be  found 
without  the  recommendation  or  decision  of  the  railroad  com- 
missioners. 

It  appears  from  the  report  of  the  commissioners  aforesaid 
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that  they  did  consider  whether  or  not  the  appellant  should  be 
allowed,  for  the  present  and  future,  to  charge  more  on  coal 
from  McHenry  to  Stephensburg  and  from  Deanfield  to  the 
same  place  than  it  did  to  Louisville  in  certain  cases,  and, 
having  decided  in  the  affirmative,  we  are  of  opinion  that  from 
the  30th  of  June,  1899,  until  the  further  order  of  the  com- 
mission, appellant  has  the  right  to  charge  less  for  the  loneer 
haul  than  the  shorter  from  and  to  the  points  indicated  in  the 
report  of  the  commission.  For  the  reasons  given,  the  judg- 
ment is  affirmed,  with  damages. 


Gbrmain  Fruit  Co.  v.  California  3.  R.  Co.      (L.  A.  834.) 

{Supreme  Court  of  California,  July  24^  igoi,) 

[65  Pac.  Rep.   948.] 

Carriers — Railroads — Contracts — Construction.* — Plaintiff  delivered 
a  shipment  of  oranges  to  the  defendant  to  be  transported  to  C,  a  place 
beyond  the  terminus  of  defendant's  road.  The  bill  of  lading  provided 
that  the  goods  were  to  be  transported  over  defendant's  road  to  the  com- 
pany's freight  station,  **as  designated  below,"  and  the  only  place  men- 
tioned in  the  bill  was  C,  though  this  was  in  connection  with  a  guaranty 
of  the  freight  rate.  The  contract  also  limited  the  liability  of  the  defend- 
ant to  its  own  road.  Held,  that  the  defendant  contracted  to  transport 
the  goods  to  C,  and  was  liable  for  delivering  them  to  the  wrong  parties 
at  such  station. 

Department  i.  Appeal  from  superior  court,  Los  Angeles 
county;  M.  T.  Allen,  Judge. 

Action  by  the  Germain  Fruit  Company  against  the  Cali- 
fornia Southern  Railroad  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Affirmed. 

C.  N.  Sterry  and  Henry  J.  Stevens,  for  appellant. 
J.  S.    Chapman,  for  respondent. 

GAROUTTE,  J.  This  action  is  brought  against  defendant, 
a  common  carrier,  to  recover  as  damages  the  value  of  300 
boxes  of  oranges  consigned  by  plaintiff  at  Los  Angeles  to  itself 
at  Chicago.  Upon  the  arrival  of  this  fruit  at  Chicago,  a 
mistake  in  the  delivery  thereof  was  made,  and  negligence  in 
this  regard  is  charged  against  defendant.  The  case  is  here  upon 
an  agreed  statement  of  facts,  and  the  construction  of  the  con- 
tract entered  into  between  the  parties  is  the  real  question  before 
the  court.  The  aforesaid  contract  is  evidenced  by  a  writing, 
and  the  material  part  thereof  is  as  follows :  **  California  South- 
ern Railroad  Co.  Bill  of  Lading.  *  *  ♦  Los  Angeles,  CaL, 
May  6,  1887.  Received  from  Germain  Fruit  Co.  the  follow- 
ing described  packages  in  apparent  good  order,  *  *  ♦ 
consigned  as  marked  and  numbered  in  the  margin,  to  be  trans- 
ported over  the  line   of  this  road  to  the  company's  freight 

♦For  decisions  construing  bills  of  lading,  see  generally,  9  Cent.  Dig., 
ool.  147  el  seq, ;  1  Rap.  &  Mack's  Dig^.  601  et  seq,  ;  2  Id.  228  et  seq. 
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Station,  as  designated  below,  and  delivered  in  like  good  order  to 
the  consiemee  or  owner,  or  to  the  order  of  said  consignee  or 
owner,  at  said  station,  or  to  such  company  or  carriers  (if  the 
same  are  destined  to  a  point  beyond  said  station)  whose 
line  may  be  considered  a  part  of  the  route,  to  the  place  of 
destination  of  said  goods  or  p«ickages,  it  being  distinctly  under- 
stood that  the  responsibility  of  this  company  as  a  common 
carrier  shall  cease  at  the  station  where  delivered  to  such  per- 
son or  carrier,  the  company  being  liable  as  warehousemen 
only ;  but  it  guaranties,  upon  the  conditions  expressed  herein, 
*  '  *  *  that  the  rate  of  freight  for  the  transportation  of  said 
packages  from  the  place  of  shipment  to  Chicago  shall  not  ex- 
ceed $1.15  per  cwt.  and  charges  advanced  by  this  company/' 
The  important  question  presented  from  a  construction  of  the 
foregoing  writing  is,  did  the  defendant  agree  to  transport  this 
fruit  to  Chicago?  It  is  contended  upon  the  part  of  defendant 
that  it  only  agreed  to  transport  it  to  Barstow,  the  terminus  of 
its  road.  It  needs  but  a  glance  at  the  entire  writing  to  justify 
the  declaration  that  it  is  somewhat  vague  and  indefinite ;  and, 
as  pointed  out  by  this  court  in  the  case  of  Colfax  Mountain 
Fruit  Co.  V.  Southern  Pac.  Co.,  n8  Cal.  649,  50  Pac.  77^^ 
40  L.  R.  A.  78,  the  indefiniteness  and  ambiguities  in  this 
character  of  contract  arise  largely  from  the  fact  that  railroad 
companies  use  the  same  form  of  shipping  contract  for  the 
transportation  of  freight  upon  their  own  lines  alone  as  they 
do  for  the  transportation  of  freight  upon  their  own  lines  in 
conjunction  with  connecting  lines.  Litigation  of  the  character 
here  involved  would  be  to  a  great  degree  avoided  if  different 
forms  of  shipping  contracts  were  used  for  these  different  classes 
of  transportation.  It  will  also  be  borne  in  mind  that  in  the 
consideration  of  the  question  before  us  it  is  a  material  ele- 
ment that  this  form  of  contract  \yas  prepared  by  defendant. 
A  railroad  company,  as  a  common  carrier,  may  contract  to 
carry  freight  beyond  the  terminus  of  its  own  line  of  road, 
thereby  making  connecting  lines  its  agents  for  that  purpose 
(Colfax  Mountain  Fruit  Co.  v.  Southern  Pacific  Co.,  supra); 
and  we  have  concluded  that  such  was  the  character  of  the 
contract  made  in  this  case.  As  already  suggested,  by  reason 
of  a  sinerle  printed  form  being  used  in  all  of  its  contracts  for 
the  carriage  of  freight,  apparent  inconsistencies  show  them- 
selves in  the  context  of  this  instrument;  yet  that  it  was  the 
intention  of  both  parties  defendant  should  transport  this  fruit 
to  Chicago  is  made  plain.  It  is  recited  in  the  agreed  state- 
ment of  ifacts ''that  the  California  Southern  Railroad  Com- 
oany,  the  California  Central  Railway  Company,  and  the 
Atlantic  &  Pacific  Railroad  Company  are  all  parts  of  a  general 
system  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany,'* and  it  was  upon  the  respective  lines  of  this  general 
system  that  this  fruit  was  transported  to  Chicago.  The  fruit 
was  consigned  to  plaintiff  at  Chicago.  Freight  was  paid  upon 
it  to  Chicago.     It  was  carried  to  Chicago   without  change  of 
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cars;  and  the  defendant  agreed  to  transport  the  fruit  ** over 
the  line  of  this  road  to  the  company's  freight  station,  as 
designated  below."  Upon  examination  of  this  contract 
** below."  we  find  the  following:  **But  it  guaranties  ♦  *  * 
that  the  rate  of  freight  for  the  transportation  of  said  packages 
from  the  place  of  shipment  to  Chicago  shall  not  exceed," 
etc.  Thus  it  appears  that  Chicago  is  the  station  designated. 
It  is  not  only  the  station  designated  ''below,"  but  it  is  the 
only  station  designated  in  any  portion  of  the  instrument.  If 
the  word  **  Chicago"  had  been  used  in  the  body  of  the  writing 
in  lieu  of  the  words  ** designated  below,"  then  there  could 
be  no  question  whatever  as  to  the  proper  construction  to  be 
given  the  language.  Yet.  if  these  words  ''designated  below" 
mean  anything,  they  must  be  held  to  refer  to  the  word 
"Chicago."  If  this  be  not  so,  then  there  was  no  express  con- 
tract to  carry  the  fruit  to  any  designated  place  or  station,  for 
no  other  place  or  station  is  suggested.  Barstow,  a  station 
claimed  by  appellant  to  be  the  terminal  point  of  its  road, 
is  not  mentioned  anywhere  in  the  instrument. 

Appellant  attaches  importance  to  the  clause  in  the  agree- 
ment limiting  its  liability  as  a  common  carrier  to  its  own  line 
of  road.  It  is  only  necessary  to  say  that  if  appellant  agreed 
to  deliver  this  fruit  to  a  named  consignee  in  Chicago,  and 
delivered  it  to  some  one  else  there,  then  a  breach  of  its  con- 
tract was  committed,  and  a  clear  lesral  liability  established. 
The  court  is  satisfied  that  the  complaint  is  sufficiently  broad 
to  justify  a  recovery  upon  that  theory. 

For  the  foregoing  reasons  it  is  ordered  that  the  judgment 
and  order  appealed  from  be  affirmed. 

We  concur:    VAN  DYKE,  J. ;  HARRISON,  J. 


Gbist  v.  Missouri  Pac.  Ry.  Co. 

{Supreme  Court  of  Nebraska,  June  /p,  igor,) 

[87  N.  W.  Rep.  43.] 

Accident  to  Child  at  Crossing — Contributory  Negligence  in  Fail- 
ing to  Give  Signals — Obstructed  View— Instructions. — The  plaintiff, 
a  child  of  six  years,  in  crossing  the  defendant's  tracks  on  Nicholas 
street,  in  the  city  of  Omaha,  was  run  over  by  an  eng'ine  operated  by  the 
defendant,  and  one  of  her  legs  was  cut  off  above  the  ankle.  The  court 
instructed  the  jury  as  follows:  **If  you  find  from  the  evidence  that 
I^ena  Geist  was  of  sufficient  age,  intelligence,  and  experience  to 
know  and  realize  the  danger  of  being  where  she  was,  and  of  attempt- 
ing to  cross  in  front  of  an  approaching  train,  then  she  would  be 
chargeable  with  contributory  negligence."  The  evidence  was  undis- 
puted that  the  track  over  which  the  engine  approached  the  crossing  was 
obstructed  from  the  plaintiff's  view  by  the  box  cars  standing  on  another 
track,  and  the  plaintiff's  evidence  tended  to  show  that  no  bell  or 
whistle  was  sounded  or  other  signal  given,  and  that  the  plaintiff  did 
not  know  of  the  approach  of  the  engine  until  she  had  reached  the 
middle  of  the  track  where  the  accident  occurred.  Held^  that  the  in- 
struction was  erroneous,   in  that  it  excluded  from  the  consideration  of 
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the  jury  all  evidence  that  the  plaintiff  was  without  fault  in  attempting 
to  cross  the  track,  and  that  she  was  lured  into  her  dangerous  position 
by  the  negligence  of  the  defendant  in  failing  to  give  any  warning  by 
bell,  whistle,  or  otherwise  that  the  engine  was  approaching  the  street 
crossing,  and  that  her  view  of  the  approaching  engine  was  obstructed 
by  the  box  cars. 

Same — Same — Apprehension  of  Danger — Instruction.* — The  defend- 
ant's evidence  tended  to  show  that,  when  the  plaintiff  discovered  the 
engine,  she  had  not  yet  reached  the  track  of  the  defendant  where  the 
accident  occurred,  and  that  if  she  had  remained  in  the  position  she 
occupied  she  would  not  have  been  injured.  On  this  phase  of  the  case 
the  court  instructed  as  follows :  "In  this  'case,  if  you  find  from  the 
evidence  that  Lena  Geist  knew  of  the  approach  of  this  engine  in  time 
to  avoid  a  collision,  and  at  the  time  she  obtained  this  knowledge  she 
was  in  a  position  of  safety  if  she  had  remained  there,  then  it  is  immate- 
rial whether  warning  or  signals  of  the  approach  of  the  train  was  given  or 
not."  Held  error,  as  it  excluded  from  the  consideration  of  the  jury  the 
question  of  whether  she  occupied  a  position  of  apparent  danger 
when  she  first  discovered  the  engine,  and  that  it  required  her  to  remain 
in  a  position  of  apparent  danger  if  such  was  the  case,  regardless  of 
what  persons  of  her  age,  intelligence,  and  experience  would  ordinarily 
do  under  the  same  circumstances. 

Same — Same — Proximate  Cause — Instruction. — The  court  refused  an 
instruction  asked  by  the  plaintiff  to  the  effect  that  if  the  jury  found  that 
no  signal  was  given,  and  that  under  all  the  circumstances  of  the  case  it 
was  negligence  in  the  defendant  to  run  its  engine  onto  the  crossing  at 
Nicholas  street  without  signaling  its  approach  by  bell  or  whistle,  and 
that  such  negligence  was  the  proximate  cause  of  the  injury,  and  that 
the  plaintiff  was  damaged  thereby,  that  then  she  could  recover,  unless 
they  further  found  that  by  her  own  negligence  she  contributed  to  the 
injury.    Held  a  proper  instruction,  and  error  to  refuse  it. 

(Syllabus  by  the  Court.) 

Elrror  to  district  court,  Douglas  county ;    Fawcett,   Judge. 

Action  by  Lena  Geist,  by  Anton  Geist,  her  father  and  next 
friend,  against  the  Missouri  Pacific  Railway  Co.  From  a 
judgment  in  favor  of  defendant,  plaintiff  brincrs  error. 
Reversed. 

T.  J.  Mahoney,  for  plaintiff  in  error. 

James  W.  Orr  and  John  F.   Stout,   for  defendant  in  error. 

DUFFIE,  C.  This  case  was  before  the  court,  under  the 
title  of  ^'Missouri  Pacific  Railway  Company  v.  Lena  Geist," 
at  the  September,  1896,  term,  the  former  opinion  being  found 
in  49  Neb.  489.  68  N.  W.  640.  On  the  second  trial  judgment 
went  for  the  defendant,  and  the  case  is  now  brought  here  by 
the  plaintiff,  and  we  are  asked  to  review  certain  instructions 
given  by  the  trial  court  and  other  instructions  asked  by  the 
plaintiff  and  refused.  The  issues  made  by  the  pleadings  are 
fully  set  out  in  the  former  opinion,  but  a  statement  of  the 
facts  which  the  evidence  tends  to  establish  is  necessary  to  an 
understanding  of  the  objections  made  to  the  instructions 
given,  and  to  the  exceptions  taken  to  the  refusal  of  the  court 
to  give  those  requested  by  the  plaintiff. 

The  brief  of  the  defendant  contains  quite  a  complete  state- 

*As  to  the  degree  of  care  required  of  children  for  their  own  pro- 
tection, see  Trudell  i^.  Grand  Trunk  Ry.  Co.  (Mich.),  20  Am.  &  En g. 
R.  Cas.,  N.  S.,  316,  Sind  noies,  322. 
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ment  of  the  facts  which  it  claims  are  established  by  the  testi- 
mony g:iven  on  the  trial,  and,  as  this  statement  contains  a  fair 
deduction  of  the  facts  to  be  drawn  from  the  evidence,  we  copy 
it  into  this  opinion,  remarking,  however,  that  as  to  one  or 
two  of  the  points  about  which  there  was  conflicting  testimony 
we  will  hereafter  call  attention  to  the  evidence. 

** Nicholas  street,  in  the  citv  of  Omaha,  runs  east  and  west, 
and  the  tracks  of  the  Missouri  Pacific  cross  this  street,  running 
north  and  south,  between  Fourteenth  and  Fifteenth  streets. 
On  the  dav  of  the  accident  complained  of,  about  three  o*clock 
in  the  afternoon,  Lena  Geist,  in  company  with  four  other  girls, 
was  returning:  home  from  school,  going  east  on  Nicholas 
street.  It  seems  one  of  the  girls,  Bessie  Hilkner,  was  slightly 
in  advance  of  the  other  four  when  they  arrived  at  the  point 
where  Nicholas  street  crosses  the  Missouri  Pacific  tracks. 
The  other  four  girls  were  going  along,  as  children  will,  hav- 
ing hold  of  each  others*  hands,  Lena  Geist  being  furthest 
north,  and,  as  some  of  the  witnesses  say,  were  running  along. 
Nicholas  street,  where  it  crosses  the  tracks  of  the  railroad 
company,  is  planked  in  the  center  about  .^2  feet  in  width. 
There  was  no  sidewalk  on  this  street  across  the  tracks,  but  foot 
travelers  would  leave  the  sidewalk  when  going  east  on  arriving 
at  the  most  westerly  track,  and  bear  off  to  the  center  of  the 
street,  and  cross  the  tracks  on  the  planking.  The  defend- 
ant company  at  that  time  had  about  six  tracks  crossing  this 
street,  the  most  westerly  of  which  was  called  the  *  House 
Track,'  the  next  track  east  (and  which  was  about  25  or  30  f^et 
east)  of  the  house  track  was  called  *  Green's  Track,  *  and  the  third 
track  from  the  west  was  called  the  *West  Side  Track,*  and  was 
located  perhaps  six  to  eight  feet  east  of  Green*s  track.  At  the 
time  of  the  accident  there  were  several — perhaps  five  or  six — 
box  cars  standing  on  Green's  track,  south  of  Nicholas  street, 
the  most  northerly  of  which  cars  came  up  about  flush  with 
the  south  side  of  the  planking.  The  cars  were  set  close 
together,  but  it  does  not  appear  whether  they  were  coupled  to 
each  other  or  not.  A  few  moments  before  the  accident 
occurred,  switch  engine  No.  296  was  backed  south  across 
Nicholas  street  to  a  point  about  80  feet  south  of  the  south 
line  of  the  street,  and  stopped,  where  it  remained  stationary 
for  a  few  moments,  while  the  foreman  received  orders  from 
the  yard  master,  and,  after  receiving  his  orders  (his  engine 
being  headed  north),  he  signaled  the  engineer  to  move  north- 
ward on  this  third  track  from  the  west,  the  purpose  being  to  eo 
the  north  part  of  the  yard,  in  the  discharge  of  some  duty.  The 
uncontradicted  evidence  is  that  before  starting  northward  the 
engine  bell  was  rung  for  the  purpose  of  notifying  two  of  the 
crew  that  the  engine  was  about  to  start,  and  as  the  engine 
moved  forward,  at  a  rate  of  speed  of  three  or  four  miles  an 
hour,  on  the  east  side  of  this  string  of  box  cars,  the  engineer, 
being  in  his  proper  place,  was  on  the  right  or  east  side  of  the 
engine,  the  fireman  on  the  left  or  west  side.     The  engineer's 
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I>osition  was  such  as  to  prevent  his  seeing  any  one  coming 
from  the  west  on  Nicholas  street,  and  for  that  reason  the  fire- 
man kept  a  lookout  from  his  side,  and  when  within  about  25 
or  30  feet  of  the  south  side  of  the  crossing  of  Nicholas  street 
the  fireman  saw  the  girl  (Bessie  Hilkner)  crossing  the  track 
upon  which  the  engine  was  moving,  she  going  east,  and  sig- 
naled the  engineer  to  stop  or  slow  up,  which  he  did ;  and  after 
the  little  girl  was  seen  by-  the  engineer,  having  crossed  the 
track,  the  engineer  started  forward  again  at  about  two  miles 
an  hour,  when  the  remaining  four  of  the  party  of  srirls  came 
up  to  the  track,  going  east,  and,  as  has  been  said,  Lena  Geist 
was  furthest  north,  and  consequently  furthest  from  the 
engine*  or  coming  from  the  south.  She  was  perhaps  slightly 
in  advance  of  the  other  three,  but  all  had  hold  of  hands.  It 
seems  when  they  first  saw  the  engine,  according  to  the  testi- 
mony of  plaintiff's  witness,  the  one  nearest  the  engine.  May 
Aylesbury,  was  thirteen  feet  from  the  engine,  and  about  six 
feet  west  of  the  track  upon  which  it  was  moving,  and  Lena 
Geist  was  full  further  north.  Lena  Geist  attempted  to  run 
across  the  track  in  front  of  this  approaching  engine,  and  pull 
the  other  girls  with  her,  and  they  attempted  to  prevent  her 
doing  so,  when  she  either  let  eo  of  the  hand  holding  her  or  the 
hand  hold  was  broken,  and  she  either  ran  or  fell  in. front  of 
the  approaching  engine,  the  wheels  of  the  engine  passing  over 
her  left  foot,  cutting  it  ofF  above  the  ankle.  She  was  taken 
out  from  under  the  locomotive  at  about  the  place  where  the 
tank  or  the  tender  is  coupled  to  the  engine,  and  was  about  six 
or  eight  feet  south  of  the  north  side  of  the  planking,  and  on 
the  planking.  The  engineer  did  not  see  Lena  Geist  until  after 
he  had  stopped  his  engine,  and  was  not  in  a  position  where 
he  could  have  seen  her.  Indeed,  it  is  admitted  in  the  record 
that  'the  plaintiff  announces  to  the  court  for  the  second  time 
that  she  makes  no  claim  of  negligence  against  the  defendant 
for  failure  to  discover  the  perilous  situation  of  the  plaintiff, 
or  for  failure  to  do  anything  to  prevent  the  accident  after 
the  defendant's  employees  did  discover  her  situation.'  John 
Swift,  the  crossing  watchman,  seeing  these  four  girls  approach- 
ing when  he  was  about  40  or  50  feet  ea^t  of  them,  started 
towards  them  running,  shaking  his  flag,  and  attempting  to 
stop  them  from  going  on  the  track  upon  which  the  engine  was 
moving;  and  the  engineer,  seeing  the  flagman  making  these 
gestures,  concluded  something  was  wrong,  and,  without  know- 
ing what  it  was,  stopped  his  engine,  as  he  says,  in  the  distance 
of  five  or  six  feet,  and  then  discovered  the  accident  had 
occurred. '  * 

The  evidence  for  the  plaintiff  tends  to  establish  the  follow- 
ing as  the  circumstances  under  which  the  accident  occurred : 
The  plaintiff,  with  three  companions  but  little  older  than  her- 
self, was  returning  home  from  school,  goine  east  on  Nicholas 
street.  Their  view  of  the  railroad  track  south  of  the  Nicholas 
street  crossing  was  obstructed  by  a  number  of  box  cars  stand- 
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ing  on  one  of  the  tracks  west  of  the  track  on  which  the 
accident  occurred.  The  engine  in  question  approached  the 
crossing  from  the  south.  The  four  little  girls  were  walking:  side 
by  side,  holding  each  other  by  the  hand,  the  plaintiff  being 
furthest  north,  and  slightly  in  advance  of  her  companions. 
When  the  engine  was  first  discovered,  the  plaintiff  was  be- 
tween the  rails  of  the  track  over  which  the  engine  was  pass- 
ing, and  her  companions  just  outside  of  the  west  rail  of  said 
track.  The  engine  was  at  the  time  close  to  them.  Under  the 
testimony,  the  jury  could  well  have  found  the  facts  as  above 
stated,  or,  on  the  other  hand,  there  was  evidence  which  would 
support  a  finding  by  the  jury  that  the  facts  were  as  given  above 
in  the  statement  taken  from  the  defendant's  brief.  In  this 
condition  of  the  case,  we  proceed  first  to  examine  the  instruc- 
tions given  by  the  court  and  excepted  to  by  the  plaintiff.  The 
eighteenth,  twenty-third,  and  twenty-fourth  instructions  of 
the  court  are  as  follows: 

**(i8)  The  jury  are  instructed  that  persons  of  immature  or 
tender  years  are  not  necessarily  exempt  from  the  charge  of 
contributory  negligence,  and  while  as  a  rule  infants  are  not 
chargeable  to  the  same  degree  adults  are  with  acts  of  negli- 
gence contributing  to  an  injury,  yet  every  person  is  held,  of 
any  age,  chargeable  with  that  degree  of  precaution  for  his  own 
protection  that  his  intelligence,  experience,  and  discretion 
enable  them  to  exercise ;  and  if  in  this  case  you  find  from  the 
evidence  that  Lena  Geist  was  of  sufficient  age,  intelligence, 
and  experience  to  know  and  realize  the  danger  oJF  being  where 
she  was,  and  of  attempting  to  cross  in  front  of  an  approaching 
train,  then  she  would  be  chargeable  with  contributory  negli- 
gence, if,  under  the  evidence  and  instructions,  you  find  that 
the  plaintiff  was  negligent*' 

**  (23)  The  jury  are  instructed  that  while  persons  of  imma- 
ture years  and  infants  are  not  held  to  the  same  degree  of 
care  for  their  own  protection  as  adults  are,  yet  they  are  held 
to  the  exercise  of  that  degree  of  care  and  prudence  for  their 
own  safety  that  their  knowledge,  experience,  and  intelligence 
teach  them  they  should  exercise;  and  in  this  case  if  you  find 
that  Lena  Geist  was  of  sufficient  age  and  intelligence  to  know 
and  appreciate  the  danger  of  attempting  to  cross  in  front  of 
a  moving  locomotive,  and  that  she  made  such  attempt,  and 
that  she  was  injured  while  making  such  attempt,  then  she 
cannot  recover  in  this  action,  and  your  verdict  must  be  for 
the  defendant. 

**(24)  The  jury  are  instructed  that  signals  of  warning  of  the 
approach  of  a  train,  and  th('.  service  of  fiagmen  or  crossing 
watchmen,  are  for  the  purpose  of  warning  persons  who  are 
about  to  cross  the  tracks  of  the  railroad  company  that  a  train 
or  an  engine  is  approaching,  and  that  it  is  dangerous  for  such 
persons  to  proceed  further  or  go  upon  that  track  where  such 
engine  or  train  is  moving;  but  if  such  person  is  aware  of  the 
approach  of  such  train,  and  at  the  time  she  becomes  aware  of 
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it  she  is  in  a  position  of  safety,  then  it  is  immaterial  whether 
such  waminRTS  are  given  or  not.  In  this  case,  if  you  find  from 
the  evidence  that  Lena  Geist  knew  of  the  approach  of  this 
engine  in  time  to  avoid  a  collision,  and  at  the  time  she 
obtained  this  knowledge  she  was  in  a  position  of  safety  if  she 
had  remained  there,  then  it  is  immaterial  whether  warnings 
or  signals  of  the  approach  of  the  train  were  given  or  not. '  * 

One  of  the  objections  made  to  these  instructions  is  that  they 
completely  eliminate  and  take  from  the  jury  the  question  of 
whether  Lena  Geist  was  in  a  position  of  apparent  danger  when 
she  first  discovered  the  engine,  and  whether  she  was  induced 
to  place  herself  there  by  the  negligence  of  the  defendant  in 
failing  to  ring  the  bell  or  sound  the  whistle  of  the  engine,  or  to 
take  other  precautions  which  ordinary  prudence  would  suggest 
to  warn  persons  about  to  cross  its  tracks  that  an  engine  was 
approaching.  The  law  is  well  settled  that  one  who  is  placed 
in  a  position  of  apparent  danger  by  the  negligent  act  of 
another  is  not  guilty  of  contributory  negligence  in  an  attempt 
to  escape  the  apparent  impending  peril,  though  he  does  not 
use  the  same  judgment  and  discretion  in  making  an  attempt 
that  one  of  ordinary  prudence  and  judgment  would  exercise 
under  other  circumstances.  The  question  in  such  a  case  is 
not  what  a  prudent  man  would  do  under  ordinary  circum- 
stances, for  the  suddenness  of  the  emergency  and  the  excite- 
ment of  the  influence  of  terror  must  be  taken  into  account. 
This  is  the  rule  even  in  case  of  adults,  who  are  chargeable 
with  a  higher  degree  of  diligence  and  prudence  than  a  child 
of  the  age  of  6  years.  Beach,  Contrib.  Neg.  44,  and  cases 
cited.  This  court  in  Railroad  Co.  v.  Hedge,  44  Neb.  448,  62 
N.  W.  887,  has  said:  **(6)  Independent  of  the  statutory  rule, 
a  passenger  who  is  placed  in  a  position  of  apparent  imminent 
peril  through  the  negligence  of  the  carrier  may  recover  for 
injuries  received  while  endeavoring  to  escape  in  obedience  to 
the  natural  instinct  of  self-preservation,  provided  he  exercises 
ordinary  prudence  in  view  of  the  circumstances  as  they  appear 
to  him  at  the  time.  (7)  And  such  is  the  rule,  although  it  subse- 
quently appear  that  the  danger  was  apparent  only,  and  not  real, 
since  the  carrier  whose  negligence  is  the  proximate  cause  of  the 
injury  cannot  complain  on  the  ground  that  passengers  err  in 
that  estimate  of  the  danger  confronting  them  or  the  choice  of 
means  to  insure  their  safety." 

The  circumstances  under  which  the  i  njury  occurred  to  the 
plaintiff  were  related  by  Louisa  Benson,  the  oldest  of  the  four 
school  children  who  were  together  at  the  time.  She  states 
that  she  had  to  cross  the  tracks  of  the  company  on  her  way  to 
and  from  school;  that  there  were  about  a  dozen  tracks  cross- 
ing Nicholas  street ;  that  there  was  no  sidewalk  along  the 
street  where  it  was  crossed  by  the  railroad  tracks,  but  the 
street  itself  was  planked  for  wagons  and  people  to  cross  on ; 
that  the  children  were  dismissed  from  school  about  3  o'clock 
on  the  day  of  the  accident,  and  were  going  home ;  that  when 
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they  came  near  the  tracks,  and  to  the  end  of  the  sidewalk, 
they  went  into  the  street,  and  were  walking  east  on  the  plank- 
ing, and  near  the  south  part  thereof,  when  they  first  saw  the 
engine.  From  this  point. her  evidence  continues  as  follows: 
**Q.  Did  you  see  any  engine  coming  along  there  while  you 
were  going  east?  A.  Yes,  sir.  Q.  Where  were  you  and  the 
other  girls  when  you  first  saw  the  engine?  A.  We  was  right 
near  the  track.  Q.  How  close  was  your  sister  Anna  to  the 
track?  A.  She  was  right  pretty  near  on  it.  Q.  Pretty  near 
on  the  track?  A.  Yes.  sir.  Q.  Did  you  have  hold  of  hands? 
A.  I  don't  think  so.  Q.  Where  was  Lena  Geist  at  the  time 
you  saw  the  engine?  A.  She  was  on  the  middle  of  the  track. 
Q.  And  where  was  May  Aylesbury?  A.  She  was  on  the  other 
side  of  Lena.  Q.  On  the  other  side  of  Lena?  A.  Yes,  sir. 
0-  Do  you  know  whether  May  and  Lena  had  hold  of  hands? 
A.  Yes,  sir.  Q.  They  had  hold  of  hands?  A.  Yes,  sir.  Q. 
Where  was  May  with  reference  to  the  tracks?  A.  Why,  she 
was  about  two  steps  away  from  it.  Q.  And  Lena  was  between 
the  rails?  A.  Yes,  sir.  Q.  How  close  was  the  engine  to 
Lena  when  you  first  saw  it?  A.  About  fifteen  feet.  Q.  When 
you  first  saw  the  engine,  it  was  about  fifteen  feet  from  Lena? 
A.  Yes,  sir.  Q.  And  at  that  time  Lena  was  between  the  rails? 
A.  Yes,  sir.  Q.  Which  way  was  Lena  goinc  at  that  time?  A. 
She  was  going  across  the  street.  Q.  That  is  east  or  west? 
A.  East.  Q.  Which  way  were  you  going?  A.  I  was  eoing 
east.  Q.  You  were  going  east  also?  A.  Yes,  sir.  Q.  Which 
way  was  Anna  eoing?  A.  She  was  going  with  Lena.  Q.  Your 
little  sister?  A.  Yes,  sir.  Q.  Which  way  was  May  going? 
A.  She  was  going  with  them.  Q.  Which  direction  was  the 
engine  going?  A.  North.  Q,  Would  that  be  towards  the 
little  girls  or  away  from  them?  A.  Towards  them.  Q.  Now, 
up  to  the  time  that  you  saw  them  in  that  position  was  there 
any  bell  sounded  by  that  engine  ?  A.  No.  sir.  Q.  Was  there 
any  whistle  sounded?  A.  No,  sir.  Q.  Was  there  any  flag- 
man or  person  there  watching  that  crossing  at  that  time?  A. 
No,  sir.  Did  you  know  anything  about  the  engine  coming 
until  Lena  got  on  the  track,  and  your  sister  up  against  the 
track?  A.  No,  sir.  Q.  How  was  the  engine  going?  A.  It 
was  going  fast.  Q.  Do  you  know  whether  it  had  any  cars 
attached  to  it?  A.  No,  sir.  Do  you  mean  that  you  do  not 
know  or  that  it  did  not  have  any?  A.  It  didn't  have  any. 
Q,  Then  what  did  you  do  when  you  saw  the  engine  in  that 
position  and  the  other  girls  in  that  position?  A.  I  told  them 
to  get  of!  the  track.  Q.  What  else  did  you  do?  A.  Began 
to  holler.  Q.  And  what  else  did  you  do  ?  A.  When  Lena  was 
knocked  down  and  my  sister  was  knocked  down  I  pulled  my  sis- 
ter off  of  the  track.  Q.  When  Lena  was  knocked  down,  your 
sister  was  knocked  down?  A.  Yes,  sir.  Q.  Where  did  your 
sister  fall  when  she  was  knocked  down?  A.  She  fell  on  the 
track.  Q.  That  is  on  the  rails  or  between  the  rails?  A.  I 
don't  just  remember.     Q.  What  did  you  do  with  your  sister? 
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A.  I  took  her  off  the  track.  Q.  Do  you  kriow  what  part  of  the 
engine  struck  your  sister?  A.  The  front  part.  Q.  And  what 
become  of  Lena  when  she  was  knocked  down?  A.  She  got 
under  the  engine,  I  thought  ^I  was.  Q.  How  far  did  the  engine 
eo  before  it  stopped?  A.  It  ran  across  the  street.  Q.  To 
which  side  of  the  planking?    A  The  north  side. ' * 

It  will  be  seen  from  the  foregoing  that  the  jury  might  have 
found  that  the  plaintiff,  at  the  time  she  discovered  the  engine, 
was  on  or  about  the  center  of  the  track  over  which  the  engine 
was  approaching.  Certainly  there  was  evidence  to  show  that 
she  was  already  crossing  the  track  before  she  knew  of  the 
approach  of  the  engine,  and  that  she  got  into  this  dangerous 
position  through  the  neglect  of  those  in  charge  of  it  to  give 
any  warning.  If  such  was  the  case,  then  she  was  not  negli- 
gent in  getting  into  the  dangerous  position  in  which  these 
witnesses  place  her;  but  the  court  ignores  this  testimony  in 
its  eighteenth  instruction,  and  charges  the  jury  *'that  if  you 
should  find  from  the  evidence  that  Lena  Geist  was  of  sufficient 
age,  intelligence,  and  experience  to  know  and  realize  the  dan- 
ger of  being  where  she  was,  and  of  attempting  to  cross  in 
front  of  an  approaching  train,  then  she  would  be  chargeable 
with  contributory  negligence,  if  under  the  evidence  you  find 
the  plaintiff  was  negligent. ' ' 

We  have  been  at  some  loss  to  determine  just  what  construc- 
tion to  put  upon  the  last  phrase  of  this  instruction,  and  we 
doubt  whether  it  expresses  the  true  meaning  of  the  court. 
Our  best  judgment  leads  us  to  believe  that  the  court  used  the 
word  "plaintiff'*  where  ^'defendant"  was  intended,  and  this 
construction  is  supported  by  the  fact  that  this  is  the  first  in- 
struction in  which  the  court  calls  the  attention  of  the  jury  to 
matters  that  would  constitute  contributory  negligence  on  the 
part  of  the  plaintiff.  In  the  preceding  instructions  the  court 
called  attention  to  facts  in  the  case  which  would  or  would  not 
make  the  defendant  negligent,  and  had  told  the  jury,  in  the 
absence  of  negligence  on  its  part,  the  plaintiff  could  not 
recover.  In  these  prior  instructions  it  had  been  stated  in  a 
general  way  that  the  plaintiff  could  not  recover  even  on  a 
showing  that  the  defendant  had  been  negligent,  provided  her 
own  negligence  had  contributed  to  the  injury,  and  the 
eighteenth  instruction  took  up  matters  which  the  iury  were 
told  would  constitute  contributory  negligence  on  her  part,  and 
prevent  a  recovery,  even  though  under  the  evidence  and  in- 
structions the  jury  believed  that  the  * 'plaintiff*'  (meaning 
defendant)  was  guilty  of  negligence.  Can  this  instruction  be 
supported  as  a  correct  rule  of  law  to  govern  in  such  cases? 
We  are  speaking  of  it  now  under  the  well-understood  rule  that 
each  party  has  a  right  to  have  the  case  presented  to  the  jury 
upon  his  own  theory,  provided  there  be  sufficient  evidence  to 
support  that  theorv.  There  was  evidence,  as  we  have  seen, 
sufficient  to  support  a  finding  that  the  plaintiff,  without  any 
warning  from  the  defendant,  reached  the  centre  of  the  track 
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before  discovering  that  she  was  in  any  danger  from  the  i>assins: 
engine.  That  this  was  a  dangerous  position  all  will  concede ; 
that  it  was  dangerous  ''to  attemot  to  cross  in  front  of  an 
approaching  train*'  is  not  a  question  for  dispute;  but  to  say 
that  she  was  chargeable  with  contributory  negligence  because 
of  this  situation  is  to  wholly  ignore  the  evidence  tending  to 
show  that  she  walked  to  the  center  of  the  track  and  attempted 
to  cross  in  front  of  the  approaching  train  because  of  the 
defendant's  failure  to  give  her  warning  of  the  danger  of  the 
attempt*  and  because  that  danger  was  not  visible  to  her  in 
consequence  of  the  box  cars  left  by  the  defendant  in  such  a 
position  as  to  shut  of!  her  view  of  the  approaching  engine. 
Under  this  instruction,  the  plaintiff  might  have  been  exer- 
cising the  highest  possible  degree  of  care  up  to  the  time  she 
found  herself  between  the  rails,  and,  though  she  may  have 
gone  as  far  as  she  did  in  consequence  of  the  defendant's  negli- 
gence, still  she  is  guilty  of  contributory  negligence,  and  this  is, 
in  the  words  of  the  plaintiff's  brief,  ''not  because  of  anything 
which  she  did,  or  anything  which  she  omitted  to  do,  but  because 
she  may  have  been  old  enough  to  know  that  it  is  dangerous  to 
dispute  the  right  of  way  with  an  approaching  engine. "  The 
vice  of  the  instruction  inheres  in  wholly  disregarding  the 
fact  that  the  plaintiff's  evidence  tends  to  show  that  the  plain- 
tiff's attempt  to  cross  the  defendant's  track  was  without  neg- 
ligence on  her  part,  and  that  the  dangerous  position  in  which 
she  found  herself  was  in  consequence  of  the  neglect  of  the 
defendant  in  failing  to  give  any  warning  of  the  approach  of  the 
engine.  It  left  to  the  jury  but  one  fact  to  pass  on,  viz. : 
"Was  the  plaintiff  of  sufficient  age,  intelligence,  and  expe- 
rience as  to  know  and  realize  the  danger  of  being  where  she 
was,  and  of  attempting  to  cross  in  front  of  an  approaching 
train.?" 

What  has  been  said  probably  sufficiently  disposes  of  instruc- 
tions i8,  23,  and  24,  and,  as  the  case  will  have  to  be  reversed 
because  of  the  errors  discussed,  it  will  not  be  profitable  to 
spend  time  in  an  examination  of  the  sixteenth  instruction,  to 
which  exceptions  are  taken  by  the  plaintiff.  The  error  com- 
plained of  arises  more,  we  believe,  from  a  use  of  words  not  aptly 
adapted  to  convey  the  idea  in  the  mind  of  the  court  than  in 
the  announcement  of  an  erroneous  legal  principle.  No  one 
can  doubt,  under  the  decisions  in  this  state,  that  the  statute 
requiring  the  ringing  of  a  bell  or  the  sounding  of  a  whistle 
was  intended  to  give  warning  to  those  approaching  a  railway 
crossing  as  well  as  those  actually  on  the  track  of  the  company, 
and  we  can  hardly  believe  that  the  jurors  would  understand 
that  because  the  court  told  them  in  this  instruction  "that  the 
defendant  company  has  a  right,  and  it  is  lawful  for  it,  to  cross 
Nicholas  street  with  its  engines  and  cars  upon  its  tracks  as  it 
was  doing  at  the  time  of  the  injury  complained  of,"  it  might 
negligently  run  over  any  one  who  might  be  upon  the  crossing. 
The  idea  in  the  mind  of  the  court,  and  intended  to  be  conveyed 
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by  this  language,  undoubtedly  was  that  the  defendant  had  a 
lawful  right  to  lay  its  tracks  across  the  street  and  operate  its 
engines  thereon. 

Error  is  also  alleged  on  account  of  the  refusal  of  the  court 
to  give  instruction  numbered  i,  requested  by  the  plaintiff. 
This  instruction  is  too  lengthy  to  be  copied  into  this  opinion, 
which  is  already  extended  beyond  what  is  desirable.  The 
material  part  of  the  instruction,  and  the  legal  principle  em- 
bodied therein,  is  fairly  set  out  in  the  following  paragraphs 
taken  therefrom:  **You  are  therefore  instructed  that,  to 
entitle  the  plaintiff  to  recover  in  this  case  on  account  of  failure 
to  give  signal  by  bell  or  whistle  in  approaching  the  crossing, 
the  following  facts  must  be  established  by  a  fair  preponderance 
of  the  evidence  :  First,  that  the  defendant  did,  at  the  time 
and  place  specified  in  plaintiff's  petition,  run  its  engine  onto 
the  said  crossing  of  Nicholas  street,  over  the  defendant's 
tracks,  without  giving  a  signal  of  the  approach  of  said  engine 
to  said  crossing  by  either  bell  or  whistle;  second,  that  said 
failure  to  give  signal  by  bell  or  whistle  was,  under  all  the  cir- 
cumstances shown  by  the  evidence,  negligence  on  the  part  of 
the  defendant;  third,  that  said  negligence  was  the  proximate 
cause  of  the  injury  to  said  Lena  Geist ;  and.  fourth,  that  said 
Lena  Geist  sustained  damages  by  reason  of  said  negligence. 
Unless  the  evidence  in  the  case  establishes  every  one  of  the 
foregoing  elements,  the  plaintiff  would  not  be  entitled  to  re- 
cover on  account  of  the  alleged  negligence  in  omission  to  give 
a  signal  of  the  approach  of  said  locomotive  to  said  crossing, 
but,  if  all  of  the  foregoing  elements  are  established  by  a  pre- 
ponderance of  the  evidence,  your  verdict  should  be  for  the 
plaintiff,  unless  the  said  Lena  Geist,  by  negligence  on  her 
own  part,  contributed  to  the  injury."  The  court  in  its  seven- 
teenth instruction  had  told  the  jury  "that  the  failure  to  ring 
the  bell  or  give  other  warning  of  the  approach  of  the  train 
to  the  crossing,  if  such  failure  there  was,  does  not  in  itself 
constitute  negligence  and  entitle  the  plaintiff  to  recover,  but 
such  circumstances  can  only  be  considered  by  you  in  connec- 
tion with  others,  as  tending  to  prove  negligence  on  the  part  of 
the  defendant  company."  Whether  this  announces  a  correct 
rule  of  the  law,  under  our  statutes,  cannot  now  be  considered. 
It  was  the  rule  adopted  by  this  court  in  Railroad  Co.  v. 
Metcalf.  44  Neb.  848,  63  N.  W.  51,  28  L.  R.  A.  824,  and  has 
been  followed  in  other  cases.  It  was  the  rule  applied  by  this 
court  on  the  former  appeal,  and  has  become  the  law  of  the 
case,  and  must  govern  the  case  to  the  end.  Hiatt  v.  Brooks, 
17  Neb.  33,  22  N.  W.  73;  Meyer  v.  Shamp,  26  Neb.  729,  42 
N.  W.  757.  While  a  neglect  of  the  statutory  duty  to  ring  the 
bell  or  blow  the  whistle  of  an  engine  on  the  approach  to  a 
crossing  may  be  only  evidence  of  negligence  on  the  part  of 
the  company,  the  rights  of  the  plaintiff  are  not  dependent  on 
the  statute  alone.  The  common  law  imposes  on  the  defend- 
ant the  duty  to  so  operate  its  trains  that   others  shall  not  be 
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injured  througrh  its  negligence.  This  court  has  often  been 
called  on  to  say  what  constitutes  negligence,  and  the  following, 
taken  from  the  headnotes  in  Brotherton  v.  Improvement  Co., 
48  Neb.  563,  67  N.  W.  479,  33  L.  R.  A.  5Q8,  58  Am.  St.  Rep. 
709,  is  probably  as  apt  and  brief  a  definition  as  can  be  foand : 
**  'Negligence'  is  the  failure  to  exercise  such  care,  prudence, 
and  forethought  as,  under  the  circumstances,  duty  requires 
should  be  given  or  exercised.  It  may  consist  in  the  omission 
to  do  something  which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do.  Foxworthy  v.  City  of  Hastings,  23  Neb. 
772,  ^7  N.  W.  657,  followed.**  Another  definition  is  this. 
''The  omission  to  do  something  which  a  reasonable  man. 
guided  by  those  considerations  which  ordinarily  regulate  the 
conduct  of  human  affairs,  would  do,  or  doing  something  which 
a  prudent  and  reasonable  man  would  not  do.  * '  Railway  Co.  v. 
Craig,  39  Neb.  601,  58  N.  W.  209.  Under  these  definitions  of 
"negligence,**  it  is  evident  that  if  ordinary  care  and  prudence 
required  the  defendant  to  give  warning  of  the  approach  of 
the  engine  to  the  crossing  at  Nicholas  street,  by  ringing  the 
bell  or  blowing  the  whistle,  a  neglect  to  do  so  would  be  neg- 
ligence. Under  the  instruction  asked  by  the  plaintiff,  it  was 
left  with  the  jury  to  say  whether,  under  all  the  circumstances 
in  the  case,  the  giving  of  these  signals  was  necessary  in  the 
exercise  of  ordinary  care,  and,  if  they  found  that  ordinary 
care  required  it,  then  a  failure  to  give  such  signals  would  be 
negligence.  In  the  seventeenth  instruction  given  by  the  court, 
the  jury  were  not  only  permitted  to  say  whether,  under  the 
circumstances,  the  giving  of  the  signal  was  necessary  in  the 
exercise  of  ordinary  care,  but  they  were  told  that,  even  if 
they  should  find  that  ordinary  care  required  the  giving  of  such 
warning,  even  then  the  omission  of  the  signal — that  is,  the 
omission  to  exercise  ordinary  care — was  only  evidence  of  neg- 
ligence. It  is  urged  by  the  defendant  that  the  instruction 
now  under  consideration  is  objectionable  as  selecting  out  a 
circumstance  or  eroup  of  circumstances  as  to  which  there  has 
been  evidence,  and  telling  the  jury  that,  if  proved,  they  con- 
stituted negligence.  The  facts  upon  which  the  jury  were  to 
determine  the  negligence  of  the  defendant,  under  this  instruc- 
tion, were  ultimate  facts,  viz. :  Was  a  signal  given,  and  did 
ordinary  care  and  prudence  require  that  one  should  be  given, 
under  the  circumstances  in  evidence  before  them?  If  these 
two  facts  were  found  as  claimed  by  the  plaintiff,  negligence 
of  the  defendant  was  established  as  a  matter  of  law.  The 
instruction  was  as  unobjectionable  as  would  be  a  charge,  in 
the  case  of  one  on  trial  for  theft,  that  if  he  feloniously  stole 
and  carried  away  the  property  of  another,  intending  thereby 
to  deprive  the  owner  permanently  of  his  property  and  to  con- 
vert it  to  his  own  use,  he  would  be  guilty  of  larceny.  We 
think  the  instruction  should  have  been  given.     We  recommend 
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that  the  judgment  of  the  district  court  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

AMES  and  ALBERT,  CC,  concur. 

PER  CURIAM.  For  the  reasons  above  given,  the  judg- 
ment of  the  district  court  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Southern  Pac.  Co.  v.  Harada. 

{Circuit  Court  of  Appeals,  Ninth  Circuit,  May  $1^  /po/,) 

[109  Fed.  Rep.  379.] 

Railroads — Injury  at  Crossing — Contributory  Negligence.* — Plaintiff, 
in  the  evening,  started  to  walk  across  the  tracks  of  defendant's  railroad 
at  a  street  crossing  with  which  he  was  unfamiliar,  and  where  there  were 
two  parallel  tracks.  Before  starting-  across  he  looked  in  each  direction, 
and  saw  the  headlight  of  an  engine  on  the  track  nearest  him  at  such  a 
distance  that  he  could  safely  cross  such  track.  He  crossed  it  in  safety, 
and  had  nearly  reached  the  curb  on  the  other  side  of  the  street  when  he 
was  struck  and  injured  by  the  train,  which  had  passed  onto  a  switch 
that  curved  sharply,  and  crossed  to  the  other  track  on  the  opposite  side 
of  the  street.  There  was  testimony  that  no  bell  was  rung,  nor  whistle 
blown.  Held  that,  under  the  rule  that  it  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  conclusion  from  them 
that  the  question  of  contributory  negligence  becomes  one  of  law  for  the 
court,  the  question  whether  plaintiff  was  guilty  of  contributory  negli- 
gence was  properly  submitted  to  the  jury. 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  lor  the 
Northern  District  of  California. 

Frank  McGowan  and  Forshay  Walker,  for  plaintiff  in  error. 
Bert  Schlesinger  and  Marshall  B.  Woodworth,  for  defendant 
in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and 
HAWLEY,  District  Judge. 

HAWLEY,  District  Judge.  This  is  an  action  to  recover 
damages  for  injuries  received  by  the  defendant  in  error  from 
the  negligence  of  the  plaintiff  in  error  in  running  its  train  at 
a  street  crossing  in  Alameda,  Cal.  The  jury  before  whom 
the  case  was  tried  found  a  verdict  in  favor  of  the  defendant 
in  error.  There  is  testimony  in  the  record  to  the  effect  that 
the  rai broad  crossing:  at  Everett  street  and  Railroad  avenue 
was  a  hazardous  and  dangerous  one:  that  the  south,  track 
extended  beyond  Everett  street,  and  finally  ran  into  the  north 
track;  that  it  curved  for  the  entire  distance:  that  on  account 
of  the  various  switches,  frogs,  and  the  sharpness  of  the  curved 
tracks,  it  was  known  to  and  designated  by  the  conductor, 
engineer,  and  other  employees  of  the  railroad  comoanv  as  the 
"Horn,'*  because  it  was  *'part  of  a  circle'* ;  that  the  instruc- 
tions of  the  company  to  its  employees  were  "to  run  carefully 

•See  generally,  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  427  et  seq.\  3  Rap. 
A  Mack's  Dig.  537  et  seq. 
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throug^h  that  crossing*' ;  that  the  defendant  in  error  had  never 
traveled  on  the  broad  gaufi:e  before;  that  he  was  not  familiar 
Avith  the  crossing,  and  did  not  know  of  the  habit  or  practice 
of  the  railroad  company  in  switching  its  trains  from  the  upper 
to  the  lower  track,  and  was  not  aware  of  the  existence  of  the 
numerous  frogs  and  switches  at  said  crossing;  that  there 
was  no  flagman  at  this  crossing;  that  no  whistle  was  blown 
or  bell  rung.  Upon  some  of  these  points  the  testimony  was 
undisputed,  and  upon  others  there  was  a  conflict  in  the  evi- 
dence. The  testimony  given  by  Harada  will  be  hereafter  re- 
ferred to. 

The  controlling  question   presented   by  the  assignments  of 
error  is  whether  or  not  the  defendant  in  error  is  shown  by  the 
evidence  to  have  been  so  clearly  guilty  of  contributory  negli- 
gence as  to  authorize  this  court  to  say,  as  a  matter  of  law,  that 
the  trial  court  should  have  instructed,  the  jur3'  to  return   a 
verdict  in  favor  of  the  plaintiff  in  error.     The  rule  is  well  set- 
tled that,  when  an  appellate  court  is  asked  to  set  aside  the 
verdict  of  a  jury  in  a  common-law  action  upon   the  facts,  all 
conflict  in  the  evidence  must  be  resolved  in  favor  of  the  party 
in  whose  favor  the  verdict  was  rendered.     In  other  words, 
if.  by  giving  credit  to  the  plaintiff's  evidence,  and  discrediting 
that  of  the  defendant,  the  plaintiff's  case  is  made  out,  the  ver- 
dict should  stand.     Railroad  Co.    v.   Teeter,  ii   C.  C.  A.  332, 
63  Fed.  ^27;  Railway  Co.  v.  Sharp,  11  C.    C.  A.  337,  63  Fed. 
532,    534,    and  authorities  there    cited.     The  facts  in   this 
case  are  essentially  different  from  the  facts  in  Railroad  Co. 
V.  Houston,  95  U.   S.  697,  24  L.  Ed.  542,   Elliott  v.  Railway 
Co.,  150  U.  S.  245,  14  Sup.  Ct.  8^,  37  L.  Ed.    1068,  and  Rail- 
road Co.  V.  Freeman,  174  U.  S.  379,    ig  Sup.   Ct.  763,    43  L. 
Ed.    1014,    upon   which  appellant    chiefly    relies.     In  those 
cases  it  affirmatively  appeared  that  the  person  injured  went 
UDon  the  railroad  track  without  stopping,  looking,  or  listening, 
to  see  whether  a  train  was  coming  in  either  direction.     In 
Elliott  V.  Railway  Co.,  Elliott  started  to  cross  the  track  when 
the  train  was  not  more  than  20  feet  distant  from  him,  without 
looking  to  see  whether  any  train  was  coming.     The  court, 
in  passing  upon  the  question  of  contributory  negligence,  said: 

^'This  is  not  a  case  in  which  one  placed  in  a  position  of 
danger  through  the  negligence  of  the  company,  confused  by 
his  surroundings,  makes,  perhaps,  a  mistake  in  choice  as  to 
the  way  of  escape,  and  is  caught  in  an  accident.  For  here 
the  deceased  was  in  no  danger.  He  was  standine  in  a  place 
of  safety  on  the  south  of  the  main  track.  He  went  into  a 
place  of  danger  from  a  place  of  safety,  and  went  in  without 
taking  the  ordinary  precautions  imperatively  required  of  all 
who  place  themselves  in  a  similar  position  of  danger.  The 
trial  court  was  right  in  holding  that  he  was  guilty  of  contribu- 
tory negligence." 

The  other  cases  were  substantially  the  same. 

In  the  present  case  Harada  testified,  among  other  things, 
as  follows: 
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*'My  age  is  i8  years.     I  live  in  Alameda,   and  have   been  a 
resident  of  Alameda  for  about   three  years.     By   occupation 
I  am  a  self-supporting  student.     *    *    *     On  the  evening  of 
the  4th  of  October,  1898,  I   was  at  Mrs.    Phillip's  house,  at 
the  comer  of  Lafayette  and  Encinal  avenue.     I  left  her  house 
a  little  bit  before  half  past  7  p.  m.,  and  went  to   Willow  sta- 
tion, where  I  took  the  train,  went  into  the  first  coach,  and  sat 
in  the  first  seat.     This  was  the   broad-gauge  road.     Mr.    Sato 
was  in  the  seat  with  me.     I  alighted  at   Park  street  station. 
We  arrived  there  about  ten  minutes  to  8  o'clock.     In  alighting 
from  the  car  I  went  from  the  first  door  and   from   the  right- 
hand  step.      I  alighted  at  about   Foley  street,  and  got  down 
from  the  right-hand   step  of  the  coach  and  walked  up  along 
Railroad  avenue,  parallel  to   the  track,  with  mv  friend  Sato. 
I  arrived  at  the  southeast   corner  of  Everett  and   Railroad 
avenue,  and  just  where  the   electric  pole  stands.     I  stopped 
there  and  looked  at  both  sides  and  listened.     To  the  right  I 
saw  darkness.     To  the  left  I  saw  the  headlight  of  an  engine. 
I  could  not  exactly  judge  where  the  engine  was  standing,  the 
headlight  of  which  I  saw.     I  thought   it  was  a  little  beyond 
the  water  tank.     I  heard  the  same  sound  that  the  engine  was 
making  when  I  alighted  from   the  coach   at  the  station.     I 
heard  no  sign  of  the  approaching  train, — no  bell  was  ringing, 
no  whistle, — so  I  thought   myself  safe,  and  I  started  to  cross 
from  the  southeast  corner  to  the   northeast   corner  of  Everett 
and  Railroad  avenue.     Just  when  I  crossed  the  second  rail  of 
the  upper  track  I  heard  some   puffing  of  an   engine,  and  the 
rumbling  sound  of  an   approaching  train.     I   looked  in  the 
direction,  and  I  saw  a  train  was  coming.     In   the  darkness  I 
could  not  exactly  locate  the  position,  but  I  thought  it  was  about 
opposite  the  water  tank,  or  a  little  nearer  to  me ;  that  is  to  say. 
between  the  water  tank  and  Everett  street,  on  the  upper  or 
right-hand  track.     I   thought  the  coming  train  was  on  the 
upper  track,  because  I  knew  I  left  the  train  at  the  station  on 
the  upper  track.     As  I  arrived  at  the  station   I   saw  another 
train  stationary  on  the  lower  track  at   the.  station.     That  led 
me  to  think  that  this  coming  train  was  not  on  the  left-hand 
track.     I  saw  a  train   stationary   on  the   lower  track.     The 
engine  was  pointed  in  the  direction  of  the   mole  towards  the 
west;  that  is  to  say,  when  I  alighted  at  the  Park  street  station. 
I  left  the  train  from  which  I  alighted  on  the   upper  track,  so 
I  thought  the  coming  train — that  is,  the  one  that  was  coming 
in  my  direction — was  on  the  upper  track.     Therefore  I  thought 
myself  safe,  because  I  had  iust  crossed   the   upper  track.     I 
kept  on  crossing,  and  crossed  the  last  rail  of  the  lower  track, 
and  was  one  foot  on  the  cement  sidewalk,  when   no  bell  was 
ringing,  no  whistle  blown,  but  the  rumbling  sound  of  the  com- 
ing train  made  me  look  in  this  direction  whence  it  came,  when 
I  saw  the  engine  was  upon  me,  and  so  near  that  I  had  no  time 
to  escape,  and  I  was  struck.     My  foot   was  on  the   pavement 
of  the  sidewalk.    When  I  was  struck   I  had  crossed  the   last 
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rail  of  the  lower  track,  and  one  foot  was  on  the  pavement  of 
the  sidewalk.  The  other  foot  was  on  the  ground  between  the 
rail  and  the  sidewalk." 

This  case  presents  the  question  whether  Harada  had  the 
right  to  act  upon  the  conditions,  situations,  and  surroundings 
as  they  appeared  to  him.  He  had  done  all  that  was  required 
of  him  to  be  done  before  he  entered  upon  the  railroad  track. 
He  had  stopped,  looked  in  both  directions,  and  listened.  It  is 
true  that  Harada  had  actual  notice  of  the  approach  of  the 
train  on  the  south  or  upper  track,  and  if  he  had  been  injured 
while  attempting  to  cross  that  track,  owing  to  any  miscalcu- 
lation he  had  made  as  to  the  time  it  would  take  for  the  train 
to  come,  or  the  distance  it  would  have  to  travel,  the  case 
would  then  come  within  the  rule  of  the  cases  above  referred 
to;  for,  so  far  as  that  track  was  concerned,  there  was  no 
warning  which  the  railroad  company  could  give  that  would 
have  been  any  more  effective  than  the  knowledge  Harada 
had  of  the  approach  of  the  train  on  that  track.  But  the  injury 
did  not  occur  on  that  track.  Harada  had  not  made  any  mis- 
take as  to  his  being  able  to  cross  that  track  in  safety.  He  did 
safely  cross  it.  But  when  the  railroad  company  switched  its 
train  of  cars  from  the  south  or  upper  track  to  the  north  or 
lower  track,  upon  which  the  injuries  were  received,  without 
giving  any  additional  warning,  it  presents  an  entirely  different 
question,  and  must  be  considered  and  governed  by  other  and 
different  rules.  We  must  take  the  facts  as  we  find  them,  and 
apply  the  law  to  such  facts.  Was  Harada  guilty  of  contribu- 
tory neeligence  after  he  had  safely  crossed  the  track  upon 
which  he  saw  the  train  moving,  and  upon  which  he  supposed 
it  would  continue  to  come.?  The  court,  in  its  charge  to  the 
jury,  with  reference  to  this  question,  said: 

**I  submit  for  your  consideration  whether  this  crossing  was 
not  extradangerous,  by  reason  of  what  amounts  practically 
to  three  tracks  at  that  point,  and  by  reason  of  the  practice 
of  switching  trains  from  one  track  to  the  other,  so  that,  while 
what  are  known  as  the  north  and  the  south  tracks  pass 
diagonally  through  the  street  crossing,  the  third  track  over 
which  trains  pass  runs  at  such  an  angle  that  one  of  two  men 
crossing  Railroad  avenue  at  Everett  street,  side  by  side,  may  be 
struck,  while  the  other  is  not.  And  in  this  connection  you 
are  to  consider  whether  the  plaintiff,  if  he  was  passing  along 
Everett  street  across  Railroad  avenue,  as  he  testifies,  and 
seeing  cars  upon  the  north  track  headed  in  the  direction  away 
from  him,  would  not  be  justified  in  assuming  that  he  was  in 
no  danger  from  cars  upon  that  track.  Assuming  that  he  heard 
and  knew  there  was  a  train  coming  in  his  direction,  you  may 
consider  whether  he  might  not  reasonably  suppose  that  such 
train  would  pass  along  the  south  track,  over  which  he  could 
safely  pass  before  a  train  could  reach  that  point.  Did  he 
know  or  have  reason  to  think  that  the  approaching  train  would 
cut  across  at  this  point  from  the  south  to  the  north  track,  and 
that  he  might  be  struck  at  the  edge  of  the  opposite  sidewalk?" 
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We  think  this  charge  was  correct,  in  view  of  all  the  existing 
conditions  at  the  crossing  where  the  accident  occurred.  In 
addition  to  this,  the  record  shows  that  the  court  and  jury 
visited  the  place*  and  viewed  the  premises,  where  the  accident 
occurred,  and  were  furnished  with  the  additional  lieht  of 
actual  observation,  which  enabled  them  to  virtually  put  them- 
selves in  Harada's  place,  and  from  that  standpoint  to  deter- 
mine whether  or  not  he  exercised  due  care  and  caution,  and 
acted  as  a  reasonable,  careful,  and  prudent  man  would  under 
such  circumstances  and  conditions.  The  supreme  court  of 
the  United  States,  in  determining  whether  or  not  the  party 
injured  was  guilty  of  contributorv  negligence,  or  had  exercised 
ordinary  and  reasonable  care  and  diligence,  has  frequently 
recognized  and  enforced  the  principle  that  persons  passing 
over  railroad  tracks  at  a  public  crossing  have  a  right  to' act 
upon  the  existing  conditions  and  surroundings  at  that  par- 
ticular place.  There  cannot  be  any  fixed  standard  by  which 
courts  are  enabled  to  say  in  every  case  what  conduct  shall  be 
considered  reasonable  and  prudent,  and  what  shall  constitute 
ordinary  care,  under  any  and  all  circumstances.  In  Railway 
Co.  v.  Ives,  144  U.  S.  408.  417,  12  Sup.  Ct.  679,  36  L.  Ed.  48*;, 
where,  within  the  limits  of  the  city,  the  street  was  crossed 
obUqnely  at  a  grade  by  the  defendant's  railroad  and  two  other 
parallel  roads  coming  up  from  the  southwest,  which  roads 
curve  away  from  a  person  coming  down  the  Holden  road,  it 
appeared  that  on  the  morning  of  the  accident  Mr.  Smith  and 
his  wife  were  driving  down  the  Holden  road  in  a  buggy,  with 
the  top  raised,  and  with  the  side  curtains  either  raised  or 
removed.  Opposite  the  Lawrence  house  they  stopped  several 
minutes,  presumably  to  listen  for  any  trains  that  might  be 
passing,  and  while  there  a  train  on  one  of  the  other  roads 
passed  by,  going  out  of  the  city.  Soon  after  it  had  crossed 
the  road,  and  while  the  noise  caused  by  it  was  still  quite  dis- 
tinct, thev  drove  on  towards  their  destination.  Just  as  they 
reached  the  defendant's  track,  and  while  apparently  watching 
the  train  that  had  passed,  they  were  struck  by  one  of  the 
defendant's  trains  coming  from  the  right  at  the  rate  of  at  least 
20  miles  an  hour,  and  were  instantlv  killed.  The  court,  in 
reviewing  certain  instructions  asked  in  that  case,  said : 

"What  may  be  deemed  ordinary  care  in  one  case  may  under 
different  surroundings  and  circumstances  be  gross  negligence. 
The  policy  of  the  law  has  relegated  the  determination  of  such 
questions  to  the  jury,  under  proper  instructions  from  the 
court.  It  is  their  province  to  note  the  special  circumstances 
and  surroundings  of  each  particular  case,  and  then  say  whether 
the  conduct  of  the  parties  in  that  case  was  such  as  would  be 
expected  of  reasonable,  prudent  men,  under  a  similar  state 
of  affairs.  When  a  given  state  of  facts  is  such  that  reason- 
able men  may  fairly  differ  upon  the  question  as  to  whether 
there  was  negligence  or  not.  the  determination  of  the  matter 
is  for  the  jury.     It  is  only  where   the   facts  are  such  that  all 
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reasonable  men  must  draw  the  same  conclusion  from  them 
that  the  question  of  negligence  is  ever  considered  as  one  of  law 
for  the  court'* 

Numerous  cases  are  cited  by  the  court  in  support  of  its 
decision  upon  this  point.  See,  also,  Solen  v.  Railroad  Co., 
13  Nev.  106,  128,  144;  Railway  Co.  v.  Netolicky,  14  C.  C.  A. 
615,  67  Fed.  665,  66q,  671 ;  Raihroad  Co.  v.  Powers.  149  U.  S. 
43,  13  Sup.  Ct.  748,  37  L.  Ed.  642;  Gardner  v.  Railroad 
Co.,  150  U.  S.  349,  361,  14  Sup.  Ct.  140,  37  L.  Ed.  1 1 10; 
Railroad  Co.  v.  Moore,  45  C.  C.  A.  21,  105  Fed.  725,  727; 
Beach,  Contrib.  Neg.  (2d  Ed.)  §§  449.  450,  454,  and  author- 
ities there  cited.  If  inferences  other  than  that  of  contribu- 
tory negligence  may  be  fairly  drawn  from  all  the  evidence  and 
facts  shown  to  exist,  then  the  question  is  one  of  fact  for  the 
jury  to  decide.  Railway  Co.  v.  Lowell,  151  U.  S.  20Q,  14 
Sup.  Ct.  281,  38  L.  Ed.  131;  Railway  Co.  v.  Sharp,  supra. 
In  Beach,  Contrib.  Neg.  §450,  the  author  said: 

**In  general,  it  cannot  be  doubted  that  the  question  of  con- 
tributory negligence  is  a  question  of  fact,  and  not  of  law. 
Whenever  there  is  any  doubt  as  to  the  facts,  it  is  the  province 
of  the  jury  to  determine  the  question ;  or,  whenever  there 
may  reasonably  be  a  difference  of  opinion  as  to  the  inferences 
and  conclusions  from  the  facts,  it  is  likewise  a  question  for  the 
jury.  It  belongs  to  the  jury  not  only  to  weigh  the  evidence  and 
to  find  upon  the  questions  of  fact,  but  to  draw  conclusions  as 
well,  alike  from  disputed  and  undisputed  facts." 

The  defendant  in  error,  notwithstanding  the  negligence  of 
the  plaintiff  in  error,  was  bound  to  exercise  ordinary  and 
reasonable  care  to  avoid  injury.  Did  he  do  so.^  In  consider- 
ing this  question,  it  must  be  borne  in  mind  that  the  same 
measure  of  justice,  the  same  rule  of  conduct,  and  the  same 
general  principles  of  law  apply  to  the  plaintiff  as  well  as  to  the 
defendant.  The  people  have  the  same  right  to  travel  on  the 
ordinary  public  crossings  over  railroad  tracks  as  the  railroad 
companies  have  to  run  their  trains  thereon.  Although  rail- 
road companies  have  the  right  of  way  and  of  precedence  at 
the  crossings,  they  must  be  held  to  be  on  equal  terms  with 
persons  having  the  right  to  cross  their  tracks.  It  is  the  duty 
of  each  to  exercise  the  same  care  and  diligence.  The  right  of 
precedence  in  favor  of  the  railroad  companies  does  not  impose 
upon  the  traveler  the  sole  duty  of  avoiding  any  collision. 
He  has  the  right  to  assume  when  he  sees  a  train  com- 
ing that  the  railroad  company  will  exercise  ordinary  and  rea- 
sonable care,  and  give  due  and  timely  warning  of  its  approach, 
especially  where  it  switches  off  upon  another  track  from  which 
it  is  seen  moving,  or  increases  its  rate  of  speed  as  it  nears  the 
crossing.  Railroad  Co.  v.  Griffith,  159  U.  S.  603,  609,16 
Sup.  Ct.  105,  40  L.  Ed.  274.  In  the  light  of  all  the  facts  con- 
tained in  the  record,  and  of  the  principles  of  law  announced 
in  the  decisions  to  which  we  have  referred,  we  are  irresistibly 
brouerht  to  the  conclusion  that  reasonable,    fair-minded,   im- 
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partial  men  might  honestly  differ  upon  the  question  whether 
or  not  the  defendant  in  error  was  guilty  of  contributory  neg- 
ligence. It  therefore  necessarily  follows  that  the  circuit  court 
did  not  err  in  submitting  the  case  to  the  jury.  We  have 
examined  all  the  other  questions  presented  by  the  record 
herein,  and  find  no  prejudicial  error.  The  judgment  of  the 
circuit  court  is  affirmed,  with  costs. 

ROSS,  Circuit  Judge  (dissenting).  This  was  an  action  for 
damages  for  a  serious  injury  sustained  by  a  Japanese  boy  of 
about  1 8  years  of  age,  named  Jiro  Harada,  about  8  o*clock  in 
the  evening  of  October  4f  1898,  at  the  crossing  of  Everett 
street  and  Railroad  avenue  in  the  city  of  Alameda.  At  this 
point  are  two  tracks  of  the  plaintiff  in  error  running  about 
east  and  west  along  Railroad  avenue, — one  called  in  the 
record  the  ** North  Track,'*  and  the  other  the  ** South  Track." 
There  is  also  at  the  intersection  of  the  streets  mentioned  a 
railroad  switch  connecting  the  two  tracks,  and  a  number  of 
frogs.  At  the  intersection  of  the  streets  there  is  also  a  decided 
curve  in  the  tracks.  At  the  southeast  corner  of  these  streets  is 
an  electric  light  pole,  to  which  there  is  attached  an  arm  extend- 
ing over  the  track,  from  which  there  was  suspended  an 
electric  lamp,  but  whether  or  not  it  was  lighted  at  the  time  of 
the  accident  is  a  matter  of  dispute  in  the  evidence.  About 
245  feet  from  the  crossing  is  a  water  tank,  along  which  is 
a  short  side  track,  on  which  a  train  was  standing.  Still  further 
from  the  crossing  and  about  300  feet  from  the  water  tank  was 
Park  street  station,  at  which  Harada  had  alighted  very  shortly 
before  his  iniury.  At  the  water  tank  the  train  also  stopped 
to  let  off  a  passenger.  The  switch  referred  to  is  between  the 
tank  and  the  Everett  street  crossing.  When  Harada  was 
struck  and  injured  by  the  train,  he  was  crossing  from  the  south- 
east to  the  northeast  corner  of  Everett  street  and  Railroad  ave- 
nue, and  in  doing  so  had  to.  and  did,  cross  both  the  north  and 
south  tracks  of  the  company.  He  was  struck  just  as  he  was 
leaving  the  north  track:  the  train  having,  at  the  intersection 
of  the  streets,  switched  from  the  south  to  the  north  track.  It 
is  insisted  on  behalf  of  the  defendant  in  error  that  the  crossing 
in  question  was  an  extrahazardous  one,  and  the  complaint  in 
the  case  alleges  that  it  could  only  have  been  made  safe  by  the 
railroad  company  stationing  a  flagman  there  to  give  warning 
to  persons  approaching  or  passing  thereon,  or  by  erecting 
gates  or  other  obstructions  along  Everett  street.  It  is  further 
alleged  in  the  complaint  that  the  railroad  company  did  not 
station  any  flagman  at  the  crossing,  nor  erect  any  gate  or  other 
obstruction  alone  Everett  street,  and  that  on  the  occasion  of 
this  injury  there  was  no  bell  rung,  nor  whistle  blown,  nor  other 
warning  given  of  the  approach  of  the  train.  The  answer  of 
the  defendant  admits  that  there  was  no  flagman  stationed  at 
the  crossing,  and  no  gates  or  other  obstructions  erected  across 
Everett  street,  and  admits  that  on  the  occasion  in  question 
DO  whistle  was  sounded,  but  alleges  that  the  bell  on  the  engine 
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was  rung  for  a  distance  of  80  roads  before  reachine  the  cross- 
inR,  and  kept  ringing  continuously  while  crossing  Everett 
street,  and  further  alleges  that  it  was  not  practicable  for  the 
defendant  company  to  have  maintained  gates  or  other  obstruc- 
tions at  the  crossing  in  question,  and  that  under  the  laws  of 
the  state  of  California  the  defendant  was  not  required  to 
sound  a  whistle  at  this  crossing,  but  only  to  ring  its  bell,  which 
it  did.     The  answer  further  sets  up  contributory  negligence 
on  the  part  of  the   injured  party.     In  respect  to  the  alleged 
negligence  of  the  defendant  companv  the  evidence  given  upon 
the  trial  was  conflicting,  and  therefore,  in  view  of  the  verdict, 
which  was  for  the  plaintiff,  it  must  be  assumed  that  the  alleged 
negligence  of  the  defendant  was  established.     The  real,  and, 
indeed,  the  only,  question  in  the  case  is  whether  or  not  the 
alleged  contributory  negligence  of   Harada  is  so  conclusively 
shown  as  to  require  a  reversal  of  the  judgment.     The  question 
of  the  failure  of  the  railroad  company  to  post  a   flagman  to 
give  warning  of  the  approach  of  its  trains,  or  to  erect  gates  or 
other  obstructions  along  Everett  street  for  a  similar  purpose, 
so  much  commented  upon  by  counsel  for  the  defendant  in 
error,  has  no  bearing  on  the  real  question  for  determination. 
Those  questions,  as  well  as  the  failure  of  the  company  to  ring 
the  bell  or  blow  the  whistle,  go  only  to  the  alleged  negligence 
of  the  railroad  company,  which,  as  has  been   said,  must  be 
assumed  to   have   been    established.     It    is  unquestionably 
thoroughly  established  that  ordinarily  both  negligence  on  the 
part  of  a  defendant  and  contributory  negligence  on  the  part  of 
a  plaintiff  are  questions  of  fact  to  be  passed  upon   by  a  jury. 
This  has   been   held    in   cases  almost   without  number.    A 
late  one  in  this  court  was  Thompson  v.    Railroad   Co.,  35  C. 
C.  A.  357,  93  Fed.  384.     But  the  rule  is  quite  as  well  settled 
that,  where  the  undisputed  evidence  is  so  conclusive  that  the 
court  would  be  compelled  to  set  aside  a  verdict  returned  in 
opposition  to  it,  it  should  withdraw  the  case  from  the  con- 
sideration of  the  jury  and  direct  a  verdict.     Elliott  v.  Railway 
Co.,  150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068;    Raih-oad 
Co.  V.  Freeman,  174  U.  S.    379,  19  Sup.    Ct.  763,    43  L.  EA 
1014.     The  evidence  of  Harada  himself  shows  him   to  be  a 
bright  young  man,  and  it  is  not  claimed  that  either  his  siKbt 
or  hearing  was  in  any  way  impaired.     His  account  of  the 
accident  is  given  in  this  extract  from  his  testimony : 

^*Myageisi8  years.  I  live  in  Alameda,  and  have  beea 
a  resident  of  Alameda  for  about  three  years.  By  occupation 
I  am  a  self-supporting  student.  In  the  month  of  October,  1898, 
I  was  a  self-supporting  student.  At  that  time  I  was  living  in 
Alameda,  on  the  corner  of  Lafayette  and  Encinal  avenue. 
On  the  evening  of  the  4th  of  October,  1898,  I  was  at  Mrs. 
Phillip's  house,  at  the  corner  of  Lafayette  and  Encinal  avenoe. 
I  left  her  house  a  little  bit  before  half  past  7  p.  m.,  and  went 
to  Willow  station,  where  I  took  the  train,  went  into  the  first 
coach,  and  sat  in  the  flrst  seat.     This  was  the   broad-gauge 
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road.     Mr.  Sato  was  in  the  seat  with  me.     I  alighted  at  Park 
street  station.     We  arrived  there  at  about  ten   minutes  to   8 
o* clock.     In  alighting  from  the  car  I  went  from  the  first  door, 
and   from  the  right-hand  step.     I   alighted  at  about   Foley 
street,  and  got  down  from  the  right-hand  step  of  the  coach  and 
walked  up  along  Railroad  avenue,  parallel  to  the  track,  with 
my  friend  Sato.     I  arrived  at  the  southeast  corner  of  Everett 
and  Railroad  avenue,  and  just  where  the  electric  pole  stands. 
I  stopped  there  and  looked  at  both   sides  and   listened.     To 
the  right  I  saw  darkness.     To  the   left  I  saw  the  headlight  of 
an  engine.     I  could  not  exactly  judge  where  the  engine  was 
standing,  the  headlight   of  which   I  saw.     I  thought  it   was 
a  little  beyond  the  water  tank.     I  heard  the  same  sound  that 
the  engine  was   making  when  I  alighted  from   the  coach  at 
the  station.     I  heard  no  sign  of  the  approaching  train ;  no 
bell  was  ringing;  no  whistle;  so  I  thought  myself  safe,  and  I 
started  to  cross  from   the  southeast  corner  to  the  northeast 
corner  of  Everett  and  Railroad  avenue.     Just  when  I  crossed 
the  second  rail  of  the  upper  track  I  heard  some  puffing  of  an 
engine,  and  the  rumbling  sound  of  an  approaching  train.     I 
looked  in  the  direction,  and  I  saw  a  train  was  coming.     In  the 
darkness  I  could  not  exactly  locate  the  position,  but  I  thought  it 
was  about  opposite  the  water  tank,  or  a  little  nearer  to  me ; 
that  is  to  say,  between  the  water  tank  and  Everett  street,  on 
the  upper  or  right-hand  track.     I  thought  the  coming  train  was 
on  the  upper  track,  because  I  knew   I   left  the  train  at  the 
station  on  the  upper  track.     As  I  arrived  at  the  station  I  saw 
another  train  stationary  on  the  lower  track  at  the  sFation. 
That  led  me  to  think  that  this  coming  train   was  not  on  the 
left-hand  track.     I  saw  a  train  stationary  on  the  lower  track. 
The  engine  was  pointed  in  the  direction  of  the  mole  toward 
the  west;  that  is  to  say,  when  I  alighted  at  the   Park  street 
station.     I  left  the  train  from  which  I  alighted  on  the  upper 
track,  so  I  thought  the  coming  train — that   is,  the  one   that 
was  coming  in  my  direction — was  on  the  upper  track.     There- 
fore I  thought  mvself  safe,  because  I  had  just  crossed  the  upper 
track.     I  kept  on  crossing,   and  crossed  the   last  rail  of  the 
lower  track,  and  was  one  foot  on  the  cement  sidewalk,  when 
no  bell  was  ringing,  no  whistle  blown,  but  the  rumbling  sound 
of  the  coming  train  made  me  look  in  this  direction   whence 
it  came,  when  I  saw  the  engine  was  upon  me,  and  so  near  that 
I  had  no  time  to  escape,  and  I   was  struck.     My  foot  was  on 
the  pavement  of  the  sidewalk.     When   I   was  struck   I   had 
crossed  the  last  rail  of  the  lower  track,  and  one  foot  was  on 
the  pavement  of  the  sidewalk.     The   other  foot  was  on   the 
ground  between  the  rail  and  the  sidewalk.'' 

On  cross-examination  he  testified,  among  other  things,  as 
follows: 

**Q.  Did  you  notice  whether  or  not  the  first  track  you 
crossed  was  covered  with  mud  and  dirt.^  A.  I  think  it  was 
not.     It  was  plain  to  me.     It  was  medium  dark.     I  know  what 
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is  considered  there  as  the  south  track.     That  is  the  lower 
track,  as  I  refer  to  it, — the  first  one  that  I  crossed.     I  did  not 
notice  that  this  track  was  covered  with  mud  and  dirt.     I  saw 
it  when  I  crossed  it.     I  saw  the  rails.     When  we  went  out  of 
the  cars  at  Park  street  station  a  few  people  went  ahead  of 
us,  and  I  walked  with  Mr.  Sato.     Mr.  Sato  walked  with  me 
up  to  the  point  of  accident,  and  he  was  with  me   at  the  time 
I  crossed. the  track  at  the  point  of  accident,  and  at  the  time 
the  accident  occurred.     He  was  on  my  left-hand  side,  and  he 
was  on  that  side  when  we  attempted  to  cross  the  track.     He 
was  also  on  that  side  when  we  were  at  the  electric  light  pole. 
I  think  Sato  and  I  were  almost  abreast  when  we  were  makiog 
the  crossing.     He  may  have  been  an  inch  or  two  ahead  of  me, 
but  I  think  we  were  abreast.     He  was  between  me  and  the 
locomotive,  and  we  were  walking  almost  abreast.     When  I 
got  to  the  electric  light  pole  I  stopped  a  moment  to  look  at 
both  sides.     I  think  Sato  stopped.     I  have  a  slight  recollec- 
tion that  he  did.     At  this  point  when  I  looked  west  along  the 
track  I  saw  the  headlight  of  the  engine.     The  enerine  was  a 
little  beyond  the  water  tank.     It  was  about  three  hundred  feet 
from  me  west, — beyond  the  water  tank.     It  was  then  that  I 
proceeded  to  cross  the  track,    thinking  myself  safe.     I  next 
observed  this  locomotive  when  I  was  just  over  the  second  rail 
of  the  upper  track  on  the  southerly  track.     I  was  just  over  the 
north  rail  of  the  southerly  track  when  I  saw  the  locomotive. 
The  locomotive  then,  when  I  was  in  that  position,  was  about 
opposite  the  water  tank,  or  a  little  nearer  tome;  that  is  to 
say,  between  me  and  the   water  tank.     It  being  in  the  dark- 
ness, I  could  not  locate  exactly  the   position   it  was  in,  but  it 
appeared  to  nie  to  be  about  the  water  tank.     When  the  loco- 
motive was  at  that  point, — the  water  tank, — I  could  see  the 
headlight  plainly  on  the  locomotive.     The  water  tank  referred 
to  is  about  two  hundred  feet  from  the  point  where  I  met  with 
the  accident.     When  I  was  at  this  point,  just  over  the  north 
rail  of  the  south  track.  I  could  hear  the  rumbling  sound  of  the 
moving  train.     Q.  In  which  direction  was  the  train  moving:? 
A.  Towards  me.     Q.  Towards  you .^    A.  Yes,  sir;  in  a   north- 
easterly direction.     (Witness  continuing:)     I  think  I  traveled 
about  thirty  feet  from  the  point  where  I  was  when   I  saw  the 
locomotive  at  the  tank  until  I  reached  the  point  of   accident. 
I  am  not  sure  that  the  distance   is  thirty   feet.     I   traveled 
from  the  north  rail  of  the  south  track  to  the  point  of  accident 
on  the  concrete  sidewalk.     I  traveled  in  rather  a  brisk  walk. 
Q.  Did  you  know  that  the  locomotive  was  coming?  A.  Yes, 
sir.     Q.  Is  that  the  reason  that  you  traveled  so   briskly?  A. 
In  the  same  speed  that   I   continued  to   travel.     Q.   Can  you 
explain  to  the  jury  how  that  locomotive  caught  you,  coming 
a  distance  of  two  hundred  and  forty-five  feet,  while   vou  were 
traveling  thirty  feet  at  a  brisk  walk?  Can  you  give  any  expla- 
nation of  it,  Mr.  Harada?     A.  No.  sir;  I  may  have  been  mis- 
taken   about   locating    the    engine,    or  how    it     happened. 
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Q.  After  you  crossed  the  north  rail  of  the  lower  track  and  saw 
the  locomotive  at  the  tank,  did  you  look  for  the   locomotive 
again?     A.  May  I  ask  for  your  question?     There  is  a  con- 
tradiction between  your  question  and  my  answer.     I  always 
call  it  the  'upper  track,'  and  you  call  it  the  *lower  track.*     Is 
it  the  southerly  track?     Mr.  McGowan:     The  southerly  track. 
Mr.  Schlesinger:  Designate  by  upper  and  lower.     He  is  more 
familiar  with   these  terms.     Mr.    McGowan :     No ;  designate 
by  north  and  south  track.     Mr.  McGowan :    What  did  you  do 
after  you  crossed  the  north  rail  of  the  south  track?     A.  I  kept 
on  crossing.     Q.  Did  you  look  for  the  locomotive  after  that? 
A.  No,  sir ;  I  did  not.     Q.  You  knew  it  was  coming,  didn't  you ? 
A.  Yes,  sir.    Q.  You  heard  the  sound?     A.  Yes,  sir.     Q.  You 
saw  the  light  of  the  locomotive  ?     A.  Yes,  sir.    0-  Why  did  you 
not  look?     A.  For  this  reason,    Mr.  Counselor:  I   knew  that 
I  had  left  the  train  at  the  Park  station  on  the  southerly  track, 
so  I  thought   it  was  not  coming  on  the  north  track ;  and, 
secondly,  I  saw  another  train  stationary  at  the   Park  station 
on  the  north  track.     That  made  me  also  think  that  this  com- 
ing train  was  not  on  the  north  track,  and  as  the   bell  did  not 
ring,  or  any  warning  was  given  me,  it  made  me  think  I  was 
not  in  danger.     Q.  You  knew  it  was  coming  in  that  direction? 
A.  Yes,  sir.     0-  And  after  you  crossed  this  north  rail  of  the 
south  track  you  never  looked  to  see  whether  it   was  coming 
or  not?     A.  No,  sir;  for  these  reasons.     Q.  Did  you  pay  any 
attention  to  any  noise  being  made?     A.  I  heard  a  noise;  yes. 
Q.  Did  you  not  know  that  the  train  was  coming  in  your  direc- 
tion?    A.  I  knew  that  train  was  coming  on  the  southerly 
track,  which  I  had  safely  crossed.     Q.   You  had  never   been 
there  before?     A.  No,  sir;  but  that   is  the  way  I  thought  it 
was.     Q.  You  'thought' !     You  never  had  seen  them  operating 
on  this  track?     A.  No,  sir;  not  at  that  point.     Q.  What  did 
the  company  ever  hold  out  to  you  to  induce  you  to  believe 
that  they  operated  on  that  track?     Anything?     A.    No,   sir. 
Q.  What  made  you  'think,'  then?     A.    For  these  reasons:  I 
knew  I  left  that  train  at  the  Park  station  on  the  south  track. 
(Witness  continuing:)     At  the  time  I  was  making  this  crossing 
I  am  positive  that  I  was  not  talking  to  my  friend  Sato.     The 
house  where  the  Japanese  lived  is  something  over  sixty  feet 
from  where  I  met  with  the  accident,  and   I  was  going  to  that 
house.     Q.  Are  you  quite  sure  that  you  paid  no  further  atten- 
tion to  the  train  ?     A.  No,  sir;  until  a   moment   before  I  was 
struck.     Q.  So  that  from  the  time  you  left  the  north  rail  of 
the  south  track  you  relaxed  your  vigilance?    A.  I  thought 
myself  so  safe,  and  walked  at  the  same  speed.     Q.  You  re- 
laxed your  vigilance,  did  you  not?     A.    Not  necessarily.    Q. 
After  you  crossed  the  north  rail  of  the  south  track  you  did  not 
look  in  the  direction  of  the  coming  locomotive?     A.  No,    sir; 
not  until  a  moment  before   I  was  struck.     Q.   Nor  did  you 
listen  to  determine  whether  or  not  the  locomotive  was  coming 
inTthe  direction  where  you  were  traveling?     A.  As  I  testified 
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before,  the  thing  that  made  me  look  in  that  direction  was  the 
sound  of  the  train.  Q.  Did  you  look  in  that  direction  after 
that  time?  A.  As  I  said,  just  a  moment  before  I  was  struck. 
Q.  But  from  the  time  that  you  crossed  the  north  rail  of  the 
south  track  until  the  time  that  you  were  struck,  or  immediately 
before  it,  did  you  look  at  the  coming:  locomotive?  A.  No, 
sir.  Q.  What  direction  did  you  turn  your  head?  A.  To  the 
place  where  I  was  eoing.  Q.  You  went  right  ahead?  A. 
Yes,  sir.  Q.  From  the  time  you  crossed  the  north  rail  of  the 
south  track  until  you  were  struck  by  the  locomotive,  did  you 
listen  to  determine  whether  or  not  the  locomotive  was  coming 
in  your  direction?  A.  As  I  said,  it  was  the  noise.  I  heard 
the  noise.  The  Court :  He  said  he  heard  it.  Mr.  McGowan : 
You  heard  it  coming?  A.  Yes,  sir.  Q.  Why  did  you  not  hasten 
your  speed  and  get  out  of  the  way?  A.  As  I  said  before,  this 
coming  train  I  thought  was  on  the  south  track,  which  I  had 
safely  crossed,  and  therefore  thought  myself  safe.  Q.  Did 
you  see  the  railroad  track  there?  A.  Yes,  sir.  Q.  Was  that 
any  indication  to  your  mind?  A.  Nothing  more  than  those 
were  for  use  by  the  trains.  Q.  Was  it  any  indication  of  dan- 
ger to  you?  A.  Naturally;  yes.  Q.  It  indicated  danger  to 
you  at  that  time?  A.  Yes.  Q.  About  what  time  elapsed  from 
the  time  that  you  saw  the  locomotive  at  the  tank  until  you 
were  struck?  A.  I  cannot  tell  about  that.  I  don't  know  that 
it  was  more  than  a  minute.  I  cannot  tell  what  length  of  time 
the  train  was  coming  from  the  tank  to  where  I  was  struck.  I 
have  no  idea.  Q.  Was  the  locomotive  moving  when  it  was 
opoosite  the  tank?  A.  As  I  conceive  it;  yes.  Q.  It  was 
moving?  A.  Yes,  sir;  that  is  what  I  thought.  Q.  When  you 
heard  the  puffing  of  the  locomotive,  what  did  it  indicate  to 
you?  A.  A  coming  train.  Q.  It  indicated  that  the  train  was 
approaching,  did  it  not?  A.  Yes,  sir.  Q.  When  you  saw  the 
locomotive  approaching  the  water  tank,  why  did  you 
not  look  again  when  you  went  across  the  second  track? 
A.  Because  I  thought  myself  safe  when  I  crossed  that  south 
track,  on  which  I  thought  the  train  was  coming.  Q.  Is  that 
the  only  reason?  A.  Yes,  sir.  Q.  You  were  examined  as  a 
witness  on  the  former  trial,  and  I  now  call  your  attention  to 
page  56  of  that  testimony.  You  were  then  asked:  *When 
you  saw  the  locomotive  approaching  at  the  water  tank,  why 
did  you  not  look  again  when  you  went  across  the  second  track. 
A.  I  went  briskly  ahead.  Q.  Why  did  you  not  look  again  ?  A. 
I  did  not  spend  time  to  look,'  Did  you  so  testify?  A.  I 
think  I  did;  yes." 

On  redirect  examination  Harada  further  testified: 
**Q.  Why  did  you  attempt  to  cross  after  you  had  safely 
crossed  the  southerly  or  upper  track?  A.  Because  I  never 
thought  that  the  coming  train  was  not  on  the  north  track. 
Therefore  I  thought  myself  safe,  so  I  went  on.  Q.  Were  you 
familiar  with  the  practice  of  the  company  in  switching  its 
7:30  train  from  the  upper  to  the  lower  track?     A.  No,  sir.  Q. 
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When  you  were  crossing  Everett  street,  did  you  take  any 
measurements  as  you  went  along?  A.  I  took  nothing;  no, 
sir.  Q.  You  did  not  measure  the  distance  between  you  and 
the  locomotive?  A.  No,  sir.  Q.  Nor  did  you  count  the 
number  of  switches  in  the  crossing?  A.  No,  sir.  Q.  Did  you 
know  that  there  were  any  switches  in  the  crossing?  A.  No, 
sir;  I  did  not.  Q.  You  did  not  know  that  the  company  was 
using  a  public  highway — the  middle  of  a  street  crossing — for 
switching  purposes,  did  you?  A.  No,  sir."  It  is  admitted 
by  counsel  for  defendant  in  error  that  the  witness  Sato,  who 
was  with  Harada  at  the  time,  corroborated  him  in  all  respects, 
and  there  is  nothing  in  the  evidence  conflicting  with  his 
testimony  as  to  what  he  saw,  heard,  and  did  at  the  time  of  the 
accident.  It  appears  from  the  evidence,  without  conflict,  that 
from  the  electric  light  pole  at  the  southeast  corner  of  Everett 
street  and  Railroad  avenue  to  the  north  rail  of  the  south  track 
is  32  feet,  and  from  that  point  to  the  sidewalk  about  15  feet. 
From  the  testimony  of  the  plaintiff  himself  it  clearly  appears 
that  when  he  was  at  the  electric  pole  at  the  southeast  corner 
of  the  intersection  of  the  two  streets,  he  stopped,  listened, 
and  looked,  and  then  saw  the  headlight  of  the  locomotive  at 
the  water  tank,  about  245  feet  away,  and  that  he  then  started 
across  the  street,  without  looking  either  way  or  paying  any 
further  attention  to  the  train,  until  he  reached  the  north  rail 
of  the  south  track,  at  which  time  he  saw  that  the  train  was 
approaching  him;  that  he  then  saw  the  headlight,  and  heard 
the  puffing  of  the  locomotive  and  the  rumbling  sound  made 
by  the  train,  but  he  did  not  accelerate  his  speed,  nor  again 
look  in  the  direction  of  the  approaching  train.  In  other 
words,  he  relaxed  all  vigilance  and  abandoned  the  usual  and 
ordinary  precautions  exercised  by  any  and  every  reasonable 
man  under  like  circumstances.  His  explanation  is  that  he 
thought  the  train  was  approaching  on  the  south  track,  which 
he  had  already  crossed.  In  that  calculation  he  was  mistaken. 
But  surely  the  law  cast  upon  him  the  duty  of  continuing  his 
vigilance  during  the  crossing  of  both  tracks.  His  failure  to 
do  so  was  not  only  the  grossest  sort  of  carelessness,  but  was 
almost  madness.  This  case  presents  a  far  stronger  one  of  con- 
tributory negligence  on  the  part  of  the  injured  party  than 
that  of  Railroad  Co.  v.  Freeman.  174  U.  S.  379,  19  Sup.  Ct. 
763,  43  L.  Ed.  I0J4,  in  which  the  supreme  court  held  that  the 
plaintiff  could  not  recover,  because  of  his  contributory  negli- 
gence, notwithstanding  negligence  on  the  part  of  the  defend- 
ant. In  that  case  one  Thomas  A.  Freeman,  whose  eyesight 
and  hearing  appeared  to  be  perfectly  good,  in  traveling  a  high- 
way undertook  to  drive  across  the  railroad  track  in  a  light 
wagon  drawn  by  two  horses.  The  evidence,  as  stated  by  the 
court,  was  practically  uncontradicted  that  for  a  distance  of 
40  feet  from  the  railway  track  he  could  have  seen  the  train 
approaching  at  a  distance  of  about  300  feet.     The  train  was  a 
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freight  train  going  at  a  speed  not  exceeding  20  miles  an  hour. 
The  court  said : 

"Judging  from  the  common  experience  of  men,  there  can 
be  but  one  plausible  solution  of  the  problem  how  the  collision 
occurred.  He  did  not  look,  or,  if  he  looked,  he  did  not  heed 
the  warning,  and  took  the  chance  of  crossing  the  track  before 
the  train  could  reach  him.  In  either  case  he  was  clearly 
guilt}'  of  contributory  negligence. '  * 

In  that  case,  as  in  this,  the  evidence  was  conflicting  in 
respect  to  any  warning  of  the  approach  of  the  train  having 
been  given  by  those  in  charge  of  it.  But  here,  assuming,  as  we 
have  done,  that  the  company  did  fail  to  give  any  warning 
of  the  approach  of  the  train  that  did  the  injury,  the  party 
injured  had  actual  notice  of  its  approach  in  ample  time  to 
have  kept  out  or  have  gotten  out  of  its  way ;  for  he  expressly 
states  in  his  testimony  that  he  saw  the  headlight  and  saw  and 
heard  the  train  approachine  him,  but  that  he  thought  it  was 
on  the  south  instead  of  the  north  track.  No  warning  that  the 
railroad  companv  could  have  given  would  have  been  any  more 
notice  to  him  than  he  already  had  by  means  of  his  eyes  and 
ears,  according  to  his  own  statement.  In  the  case  of  Rail- 
way Co.  V.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed. 
485,  so  much  relied  upon  by  counsel  for  the  defendant  in 
error,   the  facts  are  given  by  the  court  as  follows : 

''Elijah  Smith,  plaintiff's  intestate,  at  the  time  of  his  death 
in  May,  1884,  was  about  seventy-five  years  of  age,  and  had  been 
residing  on  a  farm,  a  few  miles  out  of  the  city  of  Detroit,  for 
several  years,  being  engaged  in  grape  culture.  It  was  his 
custom  to  make  one  or  more  trips  to  the  city  every  day  during 
that  period.  In  going  to  the  city  he  traveled  eastwardb'  on 
a  much-traveled  road,  known  as  the  *  Holden  Road, '  which, 
continued  into  the  city,  becomes  an  important  and  well-known 
street,  running  east  and  west.  Within  the  limits  of  the  city 
the  street  was  crossed  obliquely  at  a  grade  by  the  defendant's 
road  and  two  other  parallel  roads  coming  up  from  the  south- 
west, which  roads,  in  the  language  of  the  defendant's  engineer, 
curve  *away  from  a  person  coming  down  the  Holden  road.' 
At  the  crossing  the  Holden  road  is  sixty-five  and  one-half  feet 
wide.  The  defendant's  right  of  way  is  forty  feet  wide,  and 
the  right  of  way  of  all  the  parallel  railways  at  that  place  is 
one  hundred  and  sixty  feet  wide.  For  a  considerable  dis- 
tance— at  least  three  hundred  feet — along  the  right  side  of 
the  road  going  into  the  city  there  were  obstructions  to  a  view 
of  the  railroad,  consisting  of  a  house  known  as  the '  McLaughUn 
House,'  a  bam  and  its  attendant  outbuildings,  an  orchard  in 
full  bloom,  and,  about  seventy-six  feet  from  the  defendant's 
track,  another  house,  known  as  the  'Lawrence  House.' 
Then  there  were  some  scrub  bushes,  or,  as  described  by  one 
witness,  some  stunted  locust  trees  and  a  willow,  a  short  distance 
from  the  line  of  the  right  of  way.  So  that  it  seems,  from  all 
the  evidence  introduced  on  this  point,  it  was  not  until  a  trav- 
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eler  was  within  fifteen  or  twenty  feet  of  the  track,  and  then 
fiToinfi:  up  the  grade,  that  he  could  get  an  unobstructed  view  of 
the  track  to  the  right.  One  witness  testified  that,  if  he  was 
in  a  buggy,  his  horse  would  be  within  eight  feet  of  the  track 
before  he  could  get  a  good  view  of  it  in  both  directions.  On 
the  morning  of  the  fatal  accident,  Mr.  Smith  and  his  wife 
were  driving  down  the  Holden  road  into  Detroit,  in  a  buggy 
with  the  top  raised,  and  with  the  side  curtains  either  raised 
or  removed.  Opposite  the  Lawrence  house  they  stopped 
several  minutes,  presumably  to  listen  for  any  trains  that  might 
be  passing,  and  while  there  a  train  on  one  of  the  other  roads 
passed  by,  going  out  of  the  city.  Soon  after  it  had  crossed 
the  road,  and  while  the  noise  caused  by  it  was  still  ouite  dis- 
tinct, they  drove  on  towards  their  destination.  Just  as  they 
had  reached  the  defendant's  track,  and  while  apparently  watch- 
ing the  train  that  had  passed,  they  were  struck  by  one  of  the 
defendant's  trains  coming  from  the  right  at  the  rate  of  at 
least  twenty — some  of  the  witnesses  say  forty — miles  an  hour, 
and  were  thrown  into  the  air,  carried  some  distance,  and 
instantly  killed.  This  train  was  a  transfer  train  between  two 
junctions,  and  was  not  running  on  any  schedule  time.  The 
plaintiff's  witnesses  agree,  substantially,  in  saying  that  the 
whistle  was  not  blown  for  this  crossing,  nor  was  the  bell  rung, 
and  that  no  signal  whatever  of  the  approach  of  the  train  was 
given  until  it  was  about  to  strike  the  buggy  in  which  Mr. 
Smith  and  his  wife  were  riding.  The  train  ran  on  some  four 
hundred  feet  or  more  after  striking  Mr.  Smith  before  it  could 
be  stopped.  * ' 

Railway  Co.  v.  Ives  is  one  of  the  many  cases  referred  to  by 
the  supreme  court  in  Railroad  Co.  v.  Freeman,  supra,  as 
being  readily  distinguishable  from  that  case,  and,  I  may  add. 
with  still  more  reason,  from  the  present  one,  "either  by  rea- 
son of  the  proximity  of  obstructions  interfering  with  the  view 
of  approachincr  trains,  confusion  caused  by  trains  approaching 
simultaneously  from  opposite  directions,  or  other  peculiar  cir- 
cumstances tending  to  mislead  the  injured  party  as  to  the 
existence  of  danger  in  crossing  the  track."  In  my  opinion, 
the  judgment  should  be  reversed,  and  the  cause  remanded  to 
the  court  below  for  a  new  trial. 


SoNN  V.  Crib  R.  Co. 

{Supreme  Court  of  New  Jersey^  June  lOy  igoi,) 

[49  Atl.  Rep.  458.] 

Railroads — Defective  Crossing— Injury  to  Bicyclist.* — A  railroad  com- 
pany was  required  by  charter  *'to  construct  and  keep  in  repair,  good 
and  sufficient  bridges  over  or  under  the  said  railway,  where  any  public 

•See  generally,  4  Am.  &  Eng.  Enc.  Law  (2d  Ed. )  938  et  seq.  ;  1  Rap. 
&  Mack's  Dig.  697  et  seq. 
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or  other  road  shall  cross  the  same,  so  that  the  passag'e  of  carriages, 
horses  and  cattle  across  the  said  railway  shall  not  be  impeded  thereby.*' 
At  the  g^rade  crossing^  of  a  turnpike  by  the  single-track  railroad  of  said 
company  the  bridging  consisted  of  planks  4  inches  thick,  laid  parallel 
with  the  rails.  The  crossing  was  diagonal,  and  was  dangerous,  because 
the  view  of  the  trains  was  not  clear.  A  bicyclist  riding  over  the  track 
was  thrown  from  her  wheel  and  injured  by  reason  of  a  gap  in  the  bridge 
ing  just  inside  the  further  rail  in  her  course,  caused  by  the  removal  of 
six  feet  in  length  of  one  of  such  planks.  In  a  suit  against  the  company 
to  recover  resultant  damages,  held:  (1)  That  the  duty  enjoined  by  the 
charter  was  one  to  the  public  lawfully  using  the  highway,  including 
those  traveling  on  bicycles,  and  that  the  facts  recited  showed  a  breach 
of  such  duty  :  (2)  that,  considering  the  character  of  the  crossing,  and  the 
duty  of  travelers  to  look  for  approaching  trains,  the  failure  of  the  bicy- 
clist to  notice  such  a  gap  in  the  bridging  was  not  indisputably  negli- 
gent. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Essex  county. 

Action  by  Emma  R.  Sonn  against  the  Erie  Railroad  Com- 
pany. Judsrment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Argued  February  term,  1901,  before  DEPUE,  C.  J.,  and 
DIXON.  COLLINS,  and  HENDRICKSON,  JJ. 

Cortlandt  Parker,  for  plaintiff  in  error. 
Samuel  Kalisch,  for  defendant  in  error. 

COLLINS,  J.  Recovery  was  had  for  personal  injuries  sus- 
tained by  the  plaintiff  through  being  thrown  from  a  bicycle 
while  riding  upon  the  Pompton  turnpike  across  the  New 
York  &  Greenwood  Lake  Branch  of  the  Erie  Railroad.  This 
branch  is  a  single-track  road,  originally  constructed  under  the 
charter  of  the  Montclair  Railway  Company  (P.  L.  1867,  p. 
301),  and  at  the  time  of  the  accident  was  owned  and  controlled 
by  the  defendant,  upon  which  devolved,  therefore,  the  duty  im- 
posed by  section  9  of  said  charter, — **to  construct  and  keep  in 
repair,  good  and  sufficient  bridges  over  or  under  the  said  rail- 
way, where  any  public  or  other  road  shall  cross  the  same,  so 
that  the  passage  of  carriages,  horses  and  cattle  across  the 
said  railway  shall  not  be  impeded  thereby."  The  railroad 
crosses  the  turnpike  diagonally  at  grade,  running  northwest 
and  southeast,  while  the  turnpike  runs  nearly  north  and  south. 
The  bridging  of  the  track  bv  defendant  was  effected  by  means 
of  planks  four  inches  thick  and  eight  inches  wide,  laid  parallel 
with  the  rails  and  extending  across  the  whole  traveled  way  of 
the  turnpike.  The  planks  next  the  rails  on  the  inside  were 
two  inches  away,  in  order  to  allow  space  for  wheel  flanges. 
On  August  18,  1897,  the  plaintiff  and  a  Mr.  Van  Duyne,  to 
whom  she  ^as  then  engaged  to  be  married,  took  a  day's 
excursion  from  Newark.  They  went  by  way  of  the  Pompton 
turnpike  upon  a  tandem  bicycle.  On  the  outward  trio  noth- 
ing abnormal  at  the  railroad  crossing  mentioned  was  per- 
ceived. On  their  return  the  accident  occurred.  According 
to  the  plaintiff's  testimony,  it  was  caused  by  the  front  wheel 
of  the  bicycle  running  into  a  gap  in   the   bridging  caused  by 
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the  removal  of  about  six  feet  in  length   of  the   plank  next 
inside  the  farther  rail  in  her  course. 

The  defendant  contends  that  a  bicycle  is  not  a  carriage,  and 
that  therefore  its  statutory  duty  above  recited  does  not  extend 
to  bicyclists  usine  the  turnpike.  We  have  a  statute,  enacted 
in  1888  (3  Gen.  St.  p.  2940),  that  declares  that  bicycles  are 
carriages,  within  the  meaning  of  the  road  act.  It  is  plausibly 
argued  that  this  statute  imposes,  and  can  impose,  no  addi- 
tional burden  upon  the  railroad  company ;  and  we  are  asked 
to  take  judicial  notice  that  bicycles  were  unknown  in  1867; 
when  its  duty  was  defined.  Even  so ;  it  does  not  follow  that 
a  bicyclist  has  no  rights  against  the  railroad  company.  The 
dutv  imposed  is  to  the  public,  not  simply  to  those  using  car- 
riages or  owning  horses  or  cattle.  Every  person  using  the 
turnpike  has  a  right  to  assume  that  the  railroad  bridging  will 
be  constructed  and  kept  in  such  repair  as  to  be  good  and 
sufficient  for  the  safe  passage  of  carriages,  horses,  and  cattle ; 
and,  if  that  duty  is  not  performed,  resultant  damages  are 
recoverable  by  any  one  lawfully  and  carefully  using  the  high- 
way. A  gap  in  the  bridging  four  inches  in  depth  would  surely 
impede  carriages,  and,  in  case  of  those  of  light  weight  and 
slender  construction,  might  cause  great  injury  either  to  the 
vehicle  or  an  occupant.  That  a  bicyclist  using  a  highway,  and 
injured  by  some  disturbance  of  its  surface,  has  an  action 
against  the  disturber,  as  already  well  settled.  Our  court  of 
last  resort  has  vindicated  such  right.  Gillespie  Co.  v.  Gum- 
ming, 62  N.  J.  Law,  370,  41  Atl.  693,  868;  Morhart  v.  Rail- 
way Co.,  64  N.  J.  Law,  236,  4"?  Atl.  812. 

It  is  next  contended  that,  as  a  prerequisite  to  liability  of  the 
company  for  injury  resulting  from  the  gap  in  the  brideing, 
it  was  incumbent  on  the  plaintiff  to  show  that  the  company 
had  notice  of  the  gap,  or  that  it  had  existed  long  enough  to 
raise  a  presumption  of  notice.  As  against  a  railroad  company 
charged  by  law  with  the  duty  to  the  public  imposed  on  the 
defendant,  it  was  sufficient,  prima  facie,  to  prove  the  defect. 
Exculpation  was  for  the  defendant.  Worster  v.  Railroad 
Co.,  150  N.  Y.  203.  Besides,  there  was  evidence  from  which 
the  jury  might  fairly  infer  that  the  plank  was  removed  in 
the  course  of  the  company's  work  of  repair. 

It  is  lastly  contended  that  the  plaintiff  was  indisputably 
negligent,  in  such  manner  as  to  contribute  to  her  injury.  She 
sat  on  the  front  seat  of  the  bicycle,  and,  by  mutual  under- 
standing, its  guidance  was  left  to  her  companion.  It  is 
claimed  that,  had  either  of  the  two  looked  carefully,  the  gap 
in  the  bridging  would  have  been  seen,  as  it  was  daylight, — 
about  half  past  4  p.  m., — and  the  bicycle  could  have  been 
stopped,  or  so  deflected  as  to  go  clear;  but  it  must  be 
remembered  that  in  its  nature  the  crossing  was  dangerous  in 
reference  to  the  approach  of  trains  upon  the  railroad,  and  that 
the  necessary  looking  for  trains  might  distract  attention.  The 
plaintiff  testified  that  there   was  not  a  clear  view  along  the 
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track;  and  from  some  of  the  defendant's  evidence,  also,  that 
inference  may  be  drawn.  The  plaintiff  further  testified  that 
the  rail  cast  a  shadow  that  obscured  clear  vision  of  the 
adjacent  space  where  the  planking  should  have  been.  It  was 
proved  too,  that  oil  drippings  had  discolored  the  crossing 
planks  next  the  rail,  so  that  there  was  no  striking  contrast  in 
color  between  the  gap  and  the  planking:  on  either  side.  It  is 
argued,  from  an  expression  used  by  the  plaintiff  in  her  testi- 
mony, that  the  bicycle  was  not  under  proper  control  when  the 
crossing  was  attempted,  but  I  think  that  the  testimony  is  not 
open  to  that  construction.  It  is  as  follows:  **Who  was 
steering  the  wheel?  A.  Mr.  Van  Duyne  always  steered  the 
wheel.  He  requested  me  not  to  do  it.  Q.  I  mean  at  that 
time?  A.  Well,  no  one  was  steering  then. "  I  think  that  this 
means  that  at  the  time  of  crossing  the  bicycle  was  pursuing 
a  straight  course,  not  that  no  control  was  being  exercised  over 
it.  The  bicycle  was  runniner  on  the  right-hand  side  of  the 
turnpike,  and  was  kept  in  a  straight  course  when  the  railroad 
was  reached.  The  crossing  of  the  railroad  was  therefore 
diagonal,  and  this  is  put  forward  as  negligent.  Had  the  wheel 
caught  in  a  normal  flange  space,  there  would  be  force  in  the 
argument,  but  with  reference  to  the  defect  with  which  the  de- 
fendant was  chargeable  it  is  inconclusive.  A  careful  reading 
of  the  testimony  satisfies  me  that  the  court  would  not  have 
been  justified  in  holding  that  there  was  no  .case  for  the  jury  on 
the  question  of  contributory  negligence. 

Error  is  assigned  on  refusal  to  charge  certain  requests  pre- 
sented on  behalf  of  the  company,  but,  as  its  counsel  very  prop- 
erly says  in  his  brief,  the  argument  on  the  refusal  to  nonsuit 
covered  the  questions  arising  on  most  of  them.  If  the  court 
ought  to  have  charged  as  requested,  it  ought  to  have  nonsuited. 
We  find  no  request,  noncompliance  with  which  was  leeral 
error.  The  case  must  turn  upon  the  refusal  to  nonsuit,  upon 
which  exception  was  sealed.  Such  refusal  was  proper,  and 
the  judgment  will  therefore  be  affirmed. 


Indiana,  D.  &  W.  Rv.  Co.  v.  Hendrian. 

{Supreme  Court  of  Illinois ^  June  ig,  rgoj,) 
[60  N.  E.  Rep.  902.] 

Action  for  Wrongful  Death— Evidence  as  to  Who  Constituted  De- 
ceased's Next  of  Kin — Judicial  Discretion.* — In  an  action  for  the 
killing  of  plaintiff's  intestate,  the  fact  that  the  court  allowed  plaintiff 
to  prove,  after  the  argument  and  after  the  instructions  had  been  read  to 
the  jury,  what  persons  constituted  the  intestate's  next  of  kin,  did  not 
constitute  an  abuse  of  discretion. 

Bill  of  Exceptions. — Where  an  instruction  appeared  in  the  bill  of 

*As  to  the  admissibility  of  evidence  of  plaintiff's  or  deceased's  domes- 
tic relations,  number  of  children,  etc.,  in  actions  for  personal  injuries 
or  wrongful  death,  see  Youngblood  v.  South  Carolina  &  G.  R.  Co.  (S. 
Car.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  622,  and  note,  632  et  seq. 
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exceptions  with  a  word  erased,  it  must  be  presumed  that  the  word  was 
erased  when  the  instruction  was  read  to  the  jury. 

Same— Clerk's  Recital— Effect  of  Contradiction.— Defendant  alleged 
as  a  ground  for  new  trial  that  the  court  refused  to  give  an  instruction  as 
offered.  The  instruction  appeared  in  the  bill  of  exceptions  with  the 
word  "willfully"  erased,  and  the  bill  stated  that  defendant's  motion  to 
correct  the  instruction  so  that  it  would  appear  that  it  was  read  to  the 
jury  with  the  word  "willfully"  in  it  was  denied.  Held^  that  a  recital 
of  the  clerk  that  the  court  ordered  that  the  record  should  be  corrected  so 
as  to  show  that  the  instruction  was  read  to  the  jury  with  the  word  "will- 
fully" in  it,  and  that  it  was  afterwards  taken  to  the  jury  room  with  the 
word  "willfully"  erased,  was  not  sufficient  to  overcome  the  statement 
in  the  bill  of  exceptions,  and  the  latter  must  control. 

Appeal  from  appellate  court.  Third  district. 

Action  by  August  Hendrian,  as  administrator  of  the  estate 
of  Frederick  C.  Hendrian,  against  the  Indiana*  Decatur  & 
Western  Railway  Company.  From  a  judgment  of  the  appel- 
late court  (92  111.  Aop.  462)  afiBrming  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

This  is  an  action  on  the  case,  begun  at  the  October  term, 
A.  D.  1899,  of  the  circuit  court  of  Macon  county,  by  the 
appellee,  as  administrator  of  the  estate  of  Frederick  C.  Hen- 
drian, deceased,  against  the  appellant  railway  company,  to 
recover  damages  for  the  death  of  plaintiff's  intestate.  The 
trial  in  the  circuit  court  resulted  in  a  judgment  in  favor  of 
appellee  for  the  sum  of  $1,500.  This  judgment  has  been 
affirmed  by  the  appellate  court,  and  the  present  appeal  is 
prosecuted  from  such  judgment  of  affirmance.  In  deciding 
this  case  the  appellate  court  makes  the  following  statement : 
"The  deceased  was  a  boy  of  about  twelve  years  of  age.  He 
and  three  other  boys  about  the  same  age  got  upon  the  foot- 
board of  a  switch  engine  in  appellant's  yard  [at  Decatur]  to 
ride  to  a  brickyard  for  which  they  had  started.  The  engineer, 
on  discovering  the  boys,  and  while  the  engine  was  moving, 
started  toward  them.  The  three  boys  testified  that  he  ordered 
them  to  get  off;  that  he  kicked  one  of  them  in  the  back,  and 
kicked  the  deceased  with  such  force  that  he  fell  off  and 
was  run  over  by  the  engine.  The  engineer  denied  that  he 
ordered  the  boys  off,  or  kicked  either  of  them.  In  the  con- 
flict, it  was  the  province  of  the  jury  to  find  the  truth." 

R.  D.  Marshall  and  Outten  &  Roby,  for  appellant. 
Charles  M.  Borchers  and  Albert  G.  Webber,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts).  The  judgment 
of  the  circuit  court  in  favor  of  the  plaintiff,  and  the  judgment 
of  the  appellate  court  affirming  the  judgment  of  the  circuit 
court,  are  conclusive  as  to  the  facts  in  the  case,  so  far  as  this 
court  is  concerned. 

I.  After  the  attorneys  for  both  parties  had  made  their  argu- 
ments to  the  jury,  and  the  instructions  had  been  read  to  the 
jury,  the  plaintiff  asked  leave  to  introduce  another  witness. 
The  court  permitted  this  to  be  done,  and  allowed  the  witness 
to  testify  over  the  objection  of  the  appellant.     The  testimony 
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SO  admitted  was  that  of  one  of  the  boys  who  was  apon  the 
footboard  of  the  engine  with  the  deceased,  and  was  in  relation 
to  the  family  of  the  boy  who  was  killed,  showing  that  the 
deceased  left  surviving  him,  as  his  next  of  kin,  his  father, 
mother,  brothers,  and  sisters,  their  ages,  etc.  The  admission 
of  the  testimony,  under  the  circumstances  as  thus  indicated, 
was  a  matter  which  rested  within  the  sound  discretion  of  the 
trial  court.  It  is  true  that  the  discretion  vested  in  the  trial 
court  is  not  an  arbitrary,  but  a  judicial,  discretion.  There 
is  nothing,  however,  to  indicate  that  there  was  here  any  abuse 
of  this  discretion  by  the  trial  court.  The  exercise  of  such 
discretion  is  never  regarded  as  a  sufficient  ground  to  reverse 
a  judgment,  unless  some  injury  has  been  occasioned  to  the 
party  complaining.  Argo  v.  People,  78  111.  App.  246 ;  City 
of  Sandwich  v.  Dolan,  141  111.  4.^0,  31  N.  E.  416;  First  Nat 
Bank  v.  Lake  Erie  &  W.  R.  Co.,  174  111.  36,  50  N.  E.  1023. 
The  testimony  admitted  was  not  upon  a  disputed  question, 
and  it  does  not  in  any  way  appear  that  the  appellant  was 
injured  by  it.  We  do  not,  therefore,  regard  the  action  of  the 
court  in  this  matter  as  sufficiently  erroneous  to  justify  us  in 
reversine  the  judgment  on  that  account. 

2.  The  appellant  asked  the  trial  court  to  give  to  the  jury  the 
following  instruction,  known  as  appellant's  instruction  No. 
2:  "The  jurv  are  instructed  that,  in  determining  the  weight 
and  preponderance  of  the  evidence  in  this  case,  if  they  be- 
lieve any  witness  has  sworn  falsely  on  any  matter,  they  have 
a  right  to  take  such  fact  into  consideration  in  determining  the 
amount  of  credibility  to  be  given  to  the  evidence  of  such  wit- 
ness in  any  matter  about  which  he  may  have  testified.'* 
Appellant  contends  that,  when  giving  the  instructions  to  the 
jury,  the  court  inserted  in  instruction  No.  2,  as  above  quoted, 
after  the  word  **has."  and  before  the  word  "sworn/' the 
word  "willfully,"  and  read  the  instruction  to  the  jury  with 
the  word  "willfully"  in  it.  Appellant  further  contends  that, 
when  the  motion  for  new  trial  was  taken  up  for  argument,  this 
instruction  was  found  in  the  files  with  the  word  "willfully" 
erased.  Appellant's  position  upon  this  subject  is  thus  stated 
in  the  brief  of  its  counsel:  "It  appears  first  that  the  instruc- 
tion with  the  word  *  willfully'  inserted  was  read  to  the  jury, 
but  was  not  given  to  the  jury  in  writing.  It  was  therefore 
a  direct  violation  of  our  statute  requiring  that  all  instructions 
shall  be  in  writing.  *  *  *  Second,  a  written  instruction 
was  sent  to  the  jury,  which  was  never  publiclv  read  in  court, 
and  of  which  the  attorneys  for  the  respective  parties  were  not 
advised.  Such  instruction  was  not  given  to  the  jury  as  re- 
quired by  law. ' '  In  other  words,  the  contention  of  the  appel- 
lant is  that  the  court  inserted  the  word  "willfully"  in  the 
instruction,  and  so  read  it  to  the  jury,  but  had  erased  the 
word  "willfully"  when  the  instruction  was  taken  by  the  jury 
into  the  jury  room.  As  the  record  is  presented  to  us,  we  can 
come  to  no  other  conclusion  than  that  the  contention  of  the 
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appellant  is  not  correct,  as  matter  of  fact,  and  that  the  instruc- 
tion, both  as  read  to  the  jury  from  the  bench  and  as  given  to 
the  jury  to  be  taken  into  the  jury  room,  did  not  contain  the 
word  '^willfully."  The  bill  of  exceptions  contains  the  follow- 
ine  recital:  ** And  thereupon  the  court  gave  to  the  jury  on 
behalf  of  the  defendant  the  following  instructions."  Then 
follow  instruction  No.  i  given  for  appellant,  and  instruction 
No.  2  given  for  appellant.  Instruction  No.  2  appears  in  the 
bill  of  exceptions  to  have  been  given  without  containing  the 
word  ** willfully."  The  instruction,  as  it  appears  in  the  bill  of 
exceptions,  shows  that  the  word  ** willfully"  was  erased.  We 
can  only  know  what  instructions  were  given  by  the  trial  court, 
and  what  instructions  were  refused  by  the  trial  court,  from 
the  bill  of  exceptions.  Instructions  only  become  a  part  of  the 
record  when  they  are  incorporated  into  the  record  by  means 
of  a  bill  of  exceptions.  Drew  v.  Beall,  62  111.  164;  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  Harper,  128  111.  384,  21  N.  E.  561. 
The  bill  of  exceptions  here  shows  that  instruction  No.  2  was 
given  to  the  jury  without  the  word  ^'willfully"  being  in  it,  or, 
what  is  the  same  thing,  with  the  word  ** willfully"  erased 
where  it  is  interlined  between  the  word  **has"  and  the  word 
"sworn."  In  such  cases  every  intendment  will  be  indulged  in 
to  sustain  the  judgment  of  the  court  below.  Mullen  v.  People, 
138  111.  606,  28  N.  E.  988.  It  will  therefore  be  presumed  that 
the  word  ** willfully"  was  erased  when  the  instruction  was 
read  to  the  jury,  as  it  appears  in  the  bill  of  exceptions.  The 
bill  of  exceptions  does  not  show  that  any  instruction  was  given 
to  the  jury  with  the  word  ** willfully"  in  it,  and  our  only  guide 
as  to  what  took  place  in  the  trial  court  in  reference  to  this 
matter  is  the  bill  of  exceptions. 

Among  the  reasons  assigned  by  the  appellant  in  favor  of  its 
motion  for  a  new  trial  were  these:  "(3)  The  court  gave  im- 
proper instructions  to  the  jury  on  behalf  of  the  plaintiff, — 
particularly  the  second  instruction  as  modified;  *  *  *  (4) 
the  court  improperly  modified,  and  gave  to  the  jury  as  mod- 
ified, the  second  instruction  asked  by  the  defendant.  *  *  The 
bill  of  exceptions  then  recites  that  by  leave  of  the  court  the 
above  motion  for  new  trial  was  amended  to  show,  as  a  seventh 
ground  for  said  motion,  the  following:  **The  court  improperly 
refused  to  give  defendant's  second  instruction  as  offered." 
The  bill  of  exceptions  further  proceeds  as  follows:  **And 
also,  by  its  counsel,  the  defendant  filed  the  following  amended 
motion  for  a  new  trial:  *Now  comes  defendant,  by  its  attor- 
neys, and  moves  the  court  to  allow  said  defendant  to  amend 
its  motion  for  a  new  trial,  and  insert,  as  the  seventh  ground 
for  said  motion,  the  following:  **The  court  improperly  re- 
fuses to  give  defendant's  second  instruction  as  offered."  The 
defendant  further  moves  the  court  to  correct  said  second 
instruction  so  it  will  appear  in  the  record  as  it  was  in  fact  read 
and  admitted  to  the  jury. '  "  In  support  of  this  motion,  appel- 
lant read  the  affidavit  of  one  of  its  attorneys.     This  affidavit 
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states,  in  substance,  that  the  presiding  judge  read  said  instruc- 
tion to  about  the  word  ** falsely,**  when  he  stopped,  and  with 
his  pen  inserted  after  the  word  ^'has,'*  and  before  the  word 
"sworn,'*  the  word  "willfully.**  and  then  turned  to  the  jury 
and  read  the  instruction,  including  and  reading  the  word 
"willfully,**  which  he  had  so  inserted.  This  affidavit  further 
says  that,  when  the  affiant  obtained  said  instructions  in  order 
to  prepare  a  motion  for  a  new  trial  he  found  upon  exami- 
nation that  the  word  "willfully,**  as  written  therein  by  the 
judge,  had  been  erased.  Appellant  also  filed  the  affidavit  of 
another  attorney,  but  the  latter  affidavit  states  that  the  affiant 
did  not  know  what  was  inserted  in  the  instruction  by  the 
court,  and  is  mainly  taken  up  with  statements  made  to  the 
affiant  by  appellant's  attorney.  On  the  other  hand,  the  appel- 
lee filed  an  affidavit  of  his  attorney  in  which  the  latter  swears, 
in  substance,  that  the  instruction  was  read  to  the  jury,  leav- 
ing out  the  word  "willfully,"  which  had  been  erased  by  the 
court.  So  far  as  these  affidavits  are  concerned,  the  one 
neutralizes  the  other;  the  attorney  for  one  party  swearing  that 
the  instruction  was  read  to  the  lury  with  the  word  "willfully" 
in  it,  and  the  attorney  for  the  other  party  swearing  that  it  was 
read  to  the  jury  without  the  word  "willfully"  being  in  it. 
The  bill  of  exceptions  recites  that  "the  court  denied  the  motion 
and  grave  judgment  on  the  verdict  against  the  defendant.  * '  It  is 
claimed,  however,  on  the  part  of  the  appellant  that  a  motion 
was  made  to  have  the  record  corrected  so  that  the  instruction 
would  appear  as  it  was  in  fact  read  to  the  jury,  and  that  the  court 
ordered  that  the  record  should  show  that  the  instruction  was 
read  to  the  jurv  with  the  word  "willfully"  in  it,  but  was  after- 
wards taken  to  the  jury  room  with  the  word  "willfully**  erased 
The  record,  as  made  up  by  the  clerk,  does  recite  that  the 
defendant  "made  a  motion  to  correct  plaintiff's  instruction 
No.  2  so  as  to  conform  to  the  way  it  was  read  to  the  jury, 
which  motion,  being  heard  and  duly  considered,  is  by  the  court 
allowed,  to  the  extent  that  the  record  shall  show  said  instruc- 
tion was  read  with  the  word  'willfully,*  and  then  sent  to  the 
jury  room  with  the  word  *  willfully*  erased.'*  This  recital,  as 
made  by  the  clerk  in  the  record,  cannot  prevail  as  against 
what  is  shown  in  opposition  to  it  in  the  bill  of  exceptions.  It 
has  been  repeatedly  held  by  this  court  that  "unless  motions 
of  the  character  of  the  one  made  in  this  case,  and  the  action 
of  the  court  on  them,  are  preserved  in  the  bill  of  exceptions, 
they  cannot  be  considered  on  appeal.  Such  motions  and  ex- 
ceptions only  become  a  part  of  the  record  by  being  incor- 
porated in  the  bill  of  exceptions.**  Thompson  v.  White.  64 
111.  314.  "  Nor  is  there  any  mode  by  which  an  exception  to 
the  decisions  of  the  court  upon  said  motions  could  be  properly 
preserved,  so  as  to  make  the  action  of  the  court  reviewable 
upon  appeal,  except  by  bill  of  exceptions.  * '  Mullen  v.  People, 
supra ;  Hay  v.  Hayes,  56  111.  342 ;  Cromie  v.  Van  Nortwick, 
Id.  353;  Snell  V.  Trustees,  58  111.  200;  Gaddy  v.  McCleave, 
59  111.  182;  Insurance  Co.  v.  Vanduzor,  49  111.  489. 
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As  has  already  been  shown,  the  bill  of  exceptions  states  that 
the  motion  to  correct  the  .second  instruction  so  that  it  will 
appear  in  the  record  as  it  was  in   fact  read  and  admitted  to 
the  jury  was  overruled  by  the  court,  and   that   the  court  gave 
verdict   on   the  judgment  against  the  defendant,    to  which 
decision  of  the  court  in  denying  the  motion  defendant  below, 
by  its  counsel,  then  and  there  excepted.     It  thus  appears  that 
there  is  a  difference  between  the  statements  in  the  bill  of  ex- 
ceptions and  the  recital  made  by  the  clerk  upon  the  record  as 
to  the  disposition  which  was  made  by  the  court  of  the  motion 
in  question.     If  the  record,  as  certified   by  the  clerk,  states 
what  occurred  in  reference  to  such   matters  differently  from 
the  statements  embodied  in  the  bill  of  exceptions  and  certified 
to  bv  the  court,  the  latter  must  be  taken  as  correct.     In  Long 
V.  Linn,  71  111.  152,  where  the  record,  as  certified  by  the  clerk, 
gave  the  verdict  differently  from   that  copied  into  the  bill  of 
exceptions  and  certified  to  by  the  court,  we  said:     "We must 
regard  the  verdict  which  the  court  says  the  jury  found,  and 
which  was  signed  by  them,  rather  than  the  recitals  of  the  clerk. 
The  bill  of  exceptions,  when  signed  and  filed  in  the  case,  be- 
comes a  part  of  the  record,  and  imports  verity,  and  we  have 
no  right  to  presume  against  its  correctness."     Again  in Kessel 
V.  O* Sullivan.  60  111.  App.  548,  it  was  held  that,  in  the  matter 
of  errors  and  irregularities   in   impaneling  the  jury,  "the  bill 
of  exceptions  must  control,  and  not   the  record  made  by  the 
clerk." 

For  the  reasons  above  stated,  we  are  of  the  opinion  that  the 
court  below  committed  no  error  in  the  particulars  urged  upon 
our  attention  by  counsel  for  the  appellant  in  this  case. 
Accordingrly,  the  judgment  of  the  appellate  court  is  affirmed. 
Judgment  affirmed. 

Kansas  City  S.  B.  Ry.  Co.  v.  McElroy. 

(Supreme  Court  0/ Missouri,  Division  No,  /,  March  2g,  igoi.) 

[61  S.  W.  Rep.  871.] 

Eminent  Domain — Damages — Instructions.* — In  condemnation  pro- 
ceedings, by  a  railroad  the  company  claimed  that  defendant's  land  not 
appropriated  was  benefited  by  switch  connection.  The  court  chare-ed 
that  tlie  fact  that  other  abutting  railroad  lands  were  afforded  similar 
switch  connection  did  not  prevent  the  jury  from  considering*  such  con- 
nections as  of  peculiar  t)enefit  to  defendant's  lands,  and,  if  the  jury 
beUeved,  after  allowing-  the  value  of  the  land  taken,  and  the  peculiar 
benefits  to  that  remaining,  that  the  value  of  the  land  not  taken  was  as 
great  with  the  railroad  as  the  whole  tract  was  without  the  railroad,  they 
should  allow  no  damages.  Held,  that  it  was  not  error  to  refuse  to  charge 
that,  if  the  jury  believed  that  defendant's  land  had  been  enhanced  in 
value  by  the  railroad  so  as  to  make  switch  connections  possible,  such 
increase  was  a  benefit  to  be  deducted  from  any  damages  otherwise  sus- 
tained, and  that  the  phrase  ''peculiar  benefits"  meant  any  increase  in 

*As  to  what  are  special  t}enefits,  see  generally,  10  Am.  &  Engi  £nc. 
Law  (2d  £d.)  1176^/ 5^^.; 4  Rap.  &  Mack's  Dig.  709  Wj^^.  ;  18  Cent.  Dig., 
col.  1341  et  seq. 
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the  value  of  defendant's  land  caused  by  the  construction  of  the  railroad ; 
since  the  instructions  refused  were,  in  effect,  a  reiteration  of  those  given. 

Same — Same — Reassessment — Evidence — Report  of  CoiVtinissrohert. 
— In  a  proceeding  before  a  jury  to  reassess  damages  awarded  by  com- 
missioners for  the  condemnation  of  lands  by  a  railroad  company,  where 
the  amount  awarded  by  the  commissioners  had  been  paid,  and  posses- 
sion taken,  it  was  not  error  to  admit  the  report  of  the  commissioners  in 
evidence  when  the  jury  were  instructed  that  they  should  not  allow  the 
amount  awarded  bv  the  commissioners  to  influence  their  judgement  as 
to  the  measure  of  damages,  since  it  was  necessary  for  the  jury  to  know 
the  amount  of  the  commissioners'  award  in  order  that  credit  might  be 
given  plaintiff  for  the  amount  paid,  and  interest  might  be  awarded  de- 
fendant for  the  excess  in  case  the  damages  found  by  the  jury  should  ex- 
ceed those  awarded  by  the  commissioners. 

Trial — Remarks  of  Counsel — Review. — Where  improper  remarks  of 
counsel  to  the  jury  are  made  the  basis  of  an  application  for  a  new  trial, 
but  are  not  made  a  part  of  the  record  otherwise  than  by  reference  in 
affidavits  filed  to  support  the  motion,  which  is  opposed  by  counter  affi- 
davits by  the  counsel  alleged  to  have  made  the  improper  statements, 
denying  that  he  made  them,  the  trial  judge -has  had  such  superior 
opportunities  for  observation  and  knowledge  concerning  the  disputed 
facts  that  the  appellate  court  will  consider  itself  bound  by  the  decision 
of  the  trial  court  in  denying  the  motion  for  a  new  trial. 

Error  to  circuit  court,  Jackson  county ;  J.  H.  Slover,  Judge. 

Condemnation  proceeding  by  the  Kansas  City  Suburban 
Belt  Railway  Company  against  Hugh  L.  McElroy.  From  a 
judgment  awarding  defendant  damages,  plaintiff  brings  error. 
Affirmed. 

Lathrop,  Morrow,  Fox  &  Moore,  for  plaintiff  in  error. 
Holmes  &  Perry,  for  defendant  in  error. 

ROBINSON,  J.  This  proceeding  was  instituted  by  plain- 
tiff to  condemn  a  strip  of  land  36  feet  wide  for  its  railroad 
through  four  lots  in  Kansas  City  owned  by  defendant.  The 
condemnation  commissioners  appointed  by  the  court  filed 
their  report  assessing  the  sum  of  $8,000  as  damages  to  the 
defendant,  McElroy,  the  owner  of  the  lots,  to  which  report 
both  the  plaintiff  and  defendant  duly  filed  exceptions.  A  trial 
by  a  jury  was  had  in  the  circuit  court  in  April,  1896,  which 
again  resulted  in  a  verdict  assessing  defendant's  damages  at 
$8,000.  To  reverse  the  judgment  entered  upon  that  verdict, 
plaintiff  has  sued  out  a  writ  of  error  from  this  court. 

Although  numerous  formal  assignments  of  errors  have  been 
made,  the  brief  filed  by  counsel  for  plaintiff  in  error  shows  that 
all  have  been  abandoned  except  the  two  following:  First,  "the 
court  erred  in  refusing  to  instruct  that  benefits  to  the  prop- 
erty in  controversy  by  reasons  of  switch  facilities  were  special 
benefits";  and,  second,  **the  court  erred  in  admitting  in  evi- 
dence the  report  of  the  condemnation  commissioners,  and  in 
permitting  counsel  to  comment  upon  it  in  his  closine  argu- 
ment to  the  jury. ' '  Plaintiff's  first  assignment  of  error  is  based 
upon  the  action  of  the  trial  court  in  refusing  to  give  instruc- 
tions numbered  8  and  9  asked  by  it  at  the  close  of  the  testi- 
mony, a  copy  of  which  is  here  inserted:  **No.  9.  If  the  jury 
believes  from  the  evidence  that  all  or  any  portion  of  McElroy  *s 
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lands   between    Main    and     Delaware    streets    have    been 
enhanced  in  their  market  value   by  reason  of  abutting  upon 
the  railroad  as  built,  so  as  to  make  it  possible  to  run  switch 
tracks  from  the  railroad  to  different  portions  of  his  lands  with- 
out crossing  the  lands  of  other  people,  then  such  enhancement 
in  the  market  value  is  a  peculiar    benefit,   which   should  be 
deducted  from  any  damages  which   he  might  otherwise  have 
sustained.''     **No.  8.  The  court  instructs  the   jury   that  the 
phrase  ^peculiar  benefits,'  as  used  in  these  instructions,  means 
any  enhancement  of  or  increase  in  the   market  value  of  Mc- 
EIroy's  lands,  or  any  part  of  them,  by  reason  of  the  location, 
construction,  and  operation  of  the  railroad  over  them  as  it  is 
located,  which  is  not  shared  by  other  lands  in   that  vicinity 
which  are  not  touched  by  the  railroad."     While  the  instruc- 
tions, within  and  of  themselves,  announce  no  improper  rule  of 
law  that  would  make  them  for  that  reason  objectionable,  sev- 
eral other  instructions  were  given  to  the  jury  declaring  the 
law  announced  therein  in  substantial  terms ;  and  these  instruc- 
tions, if  given,  would  have  been  but  the  merest  repetition  of 
the  same  legal  proposition,   tending  by  their  reiteration  to 
confuse,  rather  than  to  assist,  the  jury  in  determining  the  real 
issues  involved.    The  court,  at  plaintiff's  instance,  gave  instruc- 
tions 3,  4,  5,  7,  and  1 1  below,  which  explain  themselves,   and 
make  further  comment  upon  them   unnecessary:    *'(3)  The 
court  instructs  the  jury  that  the  fact  that  other  lands  abutting  on 
this  railroad  may  be  afiorded  the  same  or  similar  opportunities 
of  switch  connection  as  are  afforded  to  the  lands  of  McElroy 
does  not  in  law  prevent  the  jury  from  considering,  in  connec- 
tion with  all  the  other  facts  and  circumstances  in  evidence, 
such  opportunities  for  switch  connections  as  of  peculiar  benefit 
to  NfcEIroy's  lands,  if  in  fact  they  increased  the  market  value 
of  his  lands,  or  any  part  of  them.     (4)  If  the  jury  find  from  the 
evidence  that  the  McElroy  lands  did  not  abut  on  Second  street, 
and  that  a  switch  track  could  not  be   built  to  his  lands  from 
Second  street  without  crossing  lands  belonging  to  some  other 
person  or  persons,  then  the  jury  must  consider  that  his  said 
lands  did  not  have  any  switch  privileges  from  the  railroad  on 
Second  street.     (5)  In  determining  whether  or  not  the  lands  of 
McElroy  not  taken  by  the  right  of  way  can  make  switch  con- 
nections with  the  railroad,  the  jury  should  not  confine  them- 
selves to  the  present  grade  or  elevation  of  the  propertv,   but 
should  consider  it  at  any  other  grade  or  elevation  to  which  it 
is  reasonabfy  susceptible  of  being  reduced."     **(7)  The  court 
instructs  the  jurv  that  if,  after  making  due  allowance  for  the 
value  of  the  land  taken,  and  after  deducting  therefrom  the 
said  peculiar  benefits,  if  any,  they  believe  that  the   market 
value  of  the  land  not  taken  was  as  great  with  the  railroad 
there  as  the  whole  tract  was  without  the  railroad,  then  the 
defendant,  McElrov,  is  not  entitled  to  any  damages,   and  the 
iurv  should  not  allow  any. "     **(i  i)  If  the  jury  find  that  the  pe- 
culiar benefits,  if  any,  to  this  property,  equal  or  exceed  the 
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valae  of  the  land  taken,  and  the  damage,  if  any,  to  that  not 
taken,  then  their  verdict  should  be  in  the  following  form : 
*We,  the  jury,  find  that  the  defendant,  McElroy,  is  not  dam* 
aeed  by  reason  of  the  location,  construction,  and  operation  of 
the  railroad  over  his  lands,  and  we  assess  no  damages  in  his 

favor  on  account  thereof.     ,  Foreman. ' '  *     In  view  of  the 

evidence  in  the  case,  and  the  general  conduct  of  the  trial, 
the  instructions,  as  eiven.  were  not  possible  of  misconstruc- 
tion, and  no  good  result  would  have  been  subserved  from  the 
further  instructing  of  the  jury  as  to  the  meaning  of  the  phrase 
**benefits,"  or  that  "switch  facilities'*  afforded  to  defendant's 
land  by  the  construction  of  plaintiff's  railroad,  whereby  it  was 
increased  in  value,  should  be  considered  as  special  benefits. 
** Switch  facilities"  constituted  the  only  claim  of  peculiar 
benefit  suggested  in  the  evidence  or  by  the  record.  In  no  other 
particular  was  it  suggested  that  defendant's  lands  not  taken 
were  benefited  by  the  plaintiff's  railroad  running  through  it. 
In  fact,  whenever  the  word  **  benefit"  was  used,  it  could  not 
have  been  understood  by  the  jury  as  referring  to  anything 
other  than  to  ** switch  facilities."  The  instructions,  as  given, 
when  taken  together,  and  considered  in  the  light  of  the  facts 
of  the  case,  declare  the  law  for  plaintiff  as  favorable  as  it  had 
the  right  to  ask.  They  correctly  define  peculiar  benefits,  and 
authorize  the  jury  to  consider  any  switch  facilities  afforded 
by  the  railroad  over  defendant's  property  as  ** peculiar  ben- 
efits";  and,  as  said  before,  no  especial  good  to  plaintiff  could 
reasonably  have  been  anticipated  from  a  repetition  of  the 
same  legal  propositions,  clothed  in  the  new  form  of  the  refused 
instructions  numbered  8  and  9  asked  by  plaintiff.  This  court 
has  repeatedly  held  that,  when  the  instruction  ffiven  fully  covers 
the  law  applicable  to  the  facts  of  a  case,  the  refusal  of  other 
instructions  asked  will  not  be  error,  although  the  refused 
instructions  may  have  stated  correct  applicatory  law.  Cer- 
tainly, no  harm  was  occasioned  to  plaintiff  in  this  case  by  rea- 
son of  the  court's  action  in  refusing  to  give  to  the  jury  its 
instructions  numbered  8  and  9  as  requested. 

To  appellant's  second  assignment  of  error — that  the  court  im- 
properly admitted  in  evidence  the  report  of  the  commissioners, 
and  in  permitting  defendant's  counsel  to  comment  upon  it  in 
his  closing  argument  to  the  jury — it  would  be  a  sufficient 
answer  to  say,  if  a  wrong  had  been  done  by  both  acts,  its  evil 
consequence  must  have  been  effectively  removed  by  the 
court's  clear  and  unmistakable  instruction  to  the  jury,  whereby 
they  were  charged  that,  **in  estimating  the  damages,  if  any, 
done  to  defendant's  land  by  reason  of  the  location  of  the 
plaintiff's  railroad  over  and  through  it,  you  will  not  consider, 
or  be  in  any  way  influenced  by,  the  fact  that  the  commis- 
sioners allowed  the  defendant  the  damages  stated  in  their  re- 
port read  to  you. "  While  realizing  that  the  effort  to  correct 
by  instruction  the  influence  produced  bv  prejudicial  facts 
improperly  communicated  to  the  iury  is  oftentimes  barren  of 
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proper  results,  there  is  nothing  in  the  character  of  the  facts 
disclosed  by  the  report  of  the  commissioners,  or  the  comment 
thereon  by  counsel  for  defendant,  calculated  to  produce  that 
ineradicable  influence  upon  the  minds  of  the  jury,  favorable 
to  defendant  or  his  cause,  or  unfavorable  to  plaintiff  or  its 
cause,  which  the  merest  suggestion  from  the  court  would 
not  remove.  Every  impropei:  fact  that  reaches  a  jury  during 
the  progress  of  a  trial  cannot  be  said  to  awaken  an  inextin- 
guishable prejudice  in  its  mind,  favorable  to  the  party  that 
injects  it,  for,  if  so,  then  the  only  remedy  for  the  trial  court, 
when  an  improper  fact  had  once  gotten  to  the  jury,  would  be 
to  grant  a  new  hearing, — a  proposition  so  productive  of  evil 
results,  and  so  easy  of  abuse,  that  it  could  not  be  sanctioned 
for  a  moment.  It  is  the  peculiar  character  of  the  fact, 
or  the  fact  at  a  peculiar  time,  that  causes  appellate  courts 
to  feel  and  say,  as  they  sometimes  do,  that  the  prejudicial 
fact,  although  instructed  against,  was  not  removed,  and 
for  that  reason  order  a  reversal  of  the  judgment  which  may 
have  been  influenced  by  the  improper  and  hurtful  fact.  But 
the  simple  fact  that  the  commissioners'  estimate  of  damages, 
read  from  in  cold  type,  was  given  to  the  jury  (called  upon  to 
reassess  the  damages  to  the  same  property),  is  not  a  fact  of 
a  character  calculated  to  awaken  that  unalterable  prejudice 
or  that  ungovernable  passion  in  the  minds  of  the  jurors  that 
an  instruction,  as  given  by  the  court  in  this  case,  would  not 
remove  it.  On  behalf  of  respondent  it  is  contended,  however, 
— and,  we  think,  properly, — that  for  particular  purposes  the 
reading  of  the  report  of  the  commissioner  to  the  jurv  is  not 
subject  to  the  criticism  leveled  against  it  by  appellant,  and 
was  not  of  itself  improper,  although  it  is  conceded  that  the 
jury  had  no  right  to  be  influenced  by  or  to  consider  the  amount 
of  the  commissioners'  award  as  a  basis  for  arriving  at  their 
estimate  of  the  damages  actually  sustained  by  defendant.  If 
it  be  borne  in  mind  that  the  plaintiff  had  paid  into  court,  in 
accordance  with  the  award  of  the  commissioners,  $8,000,  for 
the  use  of  defendant,  and  had  taken  possession  of  defendant's 
land,  and  that  defendant,  although  appealing  from  the  amount 
of  that  award,  had  received  same  from  the  clerk  pending  his 
appeal,  as  it  was  his  right  to  do.  and  that  at  the  retrial  in  the 
circuit  court  the  evidence  introduced  by  him  tended  to  show 
that  his  damages  were  largely  in  excess  of  the  award  of  the 
commissioners,  the  amount  of  that  award  might  become  a 
fact  that  the  jury  should  know  to  estimate  properly  the  amount 
of  verdict  they  should  return  for  the  defendant.  As  defendant 
would  be  entitled  to  interest  on  any  excess  of  damages  the  jury 
might  determine  he  was  entitled  to  receive  above  the  sum  which 
he  had  secured  on  account  of  the  commissioners'  award,  it  was 
proper  that  the  amount  of  that  award  be  given  to  them  for 
the  purpose  of  making  that  computation.  And  again,  as  the 
plaintiff  would  be  entitled  to  a  credit  for  the  amount  of  such 
award  so  received  b}^  defendant  against  any  damages  the  jury 
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might  believe  he  had  sustained  on  account  of  the  taking  of 
his  land  by  plaintiff  in  excess  of  the  amount  of  the  award,  it 
was  a  fact  alike  essential  to  plaintiff  as  the  defendant  that  the 
jury  be  informed  as  to  the  amount  of  the  commissioners' 
award,  that  a  verdict  be  entered  for  the  proper  amount,  and 
not  for  the  full  amount  of  the  estimate  made  by  them  of 
defendant's  damages.  The  court  in  this  case  not  only  in- 
structed the  jury  to  what  extent  it  was  improper  for  them  to 
consider  or  be  influenced  by  the  amount  of  the  award  of  the 
commissioners'  report,  but  by  the  following  instruction  it 
gave  to  them  explicit  directions  as  to  how  the  amount  of  that 
award  should  be  used  by  them  in  the  making:  up  of  their  ver- 
dict: ** The  court  instructs  the  jury  that  before  the  plaintiff 
took  possession  of  the  land  condemned  in  this  case  it  was 
required  to  pay  to  the  defendant,  McElroy,  the  amount  of 
damages  allowed  him  by  the  commissioners,  which  in  this 
case  was  $8,000;  and  it  is  admitted  that  said  McElroy  has 
received  the  same,  and  that  the  plaintiff  has  taken  possession 
of  said  land ;  and  if,  under  the  instructions  of  the  court,  you 
should  find  that  the  defendant,  McElroy,  has  sustained  dam- 
ages by  reason  of  said  taking  in  an  amount  in  excess  of  said 
sum  of  $8,000,  you  may  allow  interest  on  such  excess  at  the 
rate  of  six  per  cent,  per  annum  from  the  time  at  which  said 
land  was  taken,  in  September,  1892,  and  your  verdict  should 
be  for  the  total  amount  of  damages  thus  found  by  the  jury, 
after  deducting  the  said  sum  of  $8,000  so  paid  to  the  defend- 
ant, and  your  verdict  should  be  in  the  following  form:  *We, 
the  jury,  find  that  the  defendant,  McElroy,  has  sustained 
damages  by  reason  of  the  taking  of  his  land   in  controversy 

in  this  case  by  the  plaintiff,  in  the  total  sum  of dollars, 

and  from  this  sum  we  have  deducted  the  sum  of  $8,000  hereto- 
fore received  by  said  defendant,  McElroy,    leaving  a  balance 

still  due  him  on  account  of  said  damages  of  the  sum  of 

dollars. ,  Foreman.*  "     The  instructions  in   this  case, 

when  taken  together,  and  read  as  a  whole,  are  most  complete, 
and  it  is  difficult  to  conceive  how  a  jury  could  have  been 
misled  by  them. 

Appellant's  further  contention  that  one  of  defendant's 
counsel  was  permitted  to  comment  upon  the  report  of  the  com- 
missioners' award  before  the  jury,  unrebuked  by  the  court, 
is  not  very  satisfactorily  presented.  The  comment  of  the 
counsel  is  not  made  part  of  the  record  otherwise  than  by 
reference  to  it  in  the  affidavit  filed  to  support  appellants 
motion  for  a  new  trial,  and  against  the  correctness  of  the 
record  as  thus  presented  defendant's  counsel,  charged  with 
having  improperly  commented  upon  the  amount  of  the  com- 
missioners' award  to  the  jurv.  files  the  following  counter  or 
explanatory  affidavit :  "Affiant  says  that  he  made  an  ariru- 
ment  in  the  case  to  the  jury,  and  in  the  course  of  his  arerument 
he  alluded  to  the  fact  that  there  was  great  diversity  in  the  testi- 
mony of  the  experts  as  to  the   value   of  the   real  estate;  and 
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affiant  referred  especially  to  the  following  instruction,  which  had 
been  given  by  the  court:  *The  court  instructs  the  jury  that 
they  are  not  bound  by  the  opinion  of  the  witnesses  as  to  the 
value,  damages,  or  benefits,  but  should  consider  such  opinions 
in  connection  with  the  location  of  the  property,  its  facilities 
as  to  ingress  and  egress,  its  position  relative  to  the  abutting 
streets,  together  with  all  the  facts  and  circumstances  adduced 
in  evidence,  and  from  these  form  their  own  opinions  as  to  the 
values,  damages,  and  benefits. '  And  affiant  then  referred  to 
the  fact  that  the  witnesses  for  the  defendant  had  placed  a 
value  on  the  property  at  jfrom  $150  to  $200  per  foot,  while  the 
witnesses  that  had  been  introduced  on  the  part  of  the  plaintiff 
had  placed  it  very  much  lower,  and  in  many  instances  as  low 
as  $50  a  foot ;  and  affiant  then  referred  to  the  fact  that  the 
opinion  of  experts  could  not  be  much  relied  on,  and  he  then 
mentioned  the  fact  that  it  appeared  that  the  commissioners  had 
put  a  value  on  this  ground  of  $8,000,  and  he  referred  to  the 
fact  that  such  men  as  Henry  C.  Harper  and  others  constituted 
that  commission;  and,  when  objection  was  made  to  this, 
affiant  followed  it  up  immediately,  when  he  was  interrupted, 
and  said  that  his  purpose  in  referring  to  all  these  matters  was 
simply  to  illustrate  the  diversity  of  opinion  in  regard  to  values, 
and  that  for  that  reason  it  had  been  thought  wise  to  let  the 
jury  themselves  inspect  the  property.  Affiant  distinctly  re- 
ferred to  the  fact  that  the  court  had  instructed  the  jury  that 
they  were  not  to  be  controlled  by  the  amount  awarded  by  the 
commissioners;  and  affiant  distinctly  stated,  when  reference 
was  made  to  that  in  connection  with  the  other  values,  that  it 
was  simply  an  illustration  of  the  uncertainty  of  what  was  called 
*expert  testimony.*  *  *  *  Affiant  says  that  he  did  not 
use  the  language  that  the  jury  were  'bound  to  consider'  the 
report  of  the  commissioners  in  awarding  Mr.  McElroy  $8,000, 
but  that  he  did  distinctly  state  that  the  court  had  instructed 
them  that  they  were  not  to  consider,  or  be  in  any  way 
influenced  by,  such  report.*'  The  trial  court,  with  these 
affidavits  in  support  of  and  against  the  motion  for  new  trial 
upon  that  question  before  it,  and  with  its  knowledge  and 
observation  of  what  actually  took  place  during  the  closing  argu- 
ment by  defendant's  counsel,  determined  that  plaintiff's  rights 
had  not  been  prejudiced  by  anything  that  occurred  at  that 
time,  or  during  the  progress  of  the  case,  and  overruled  plain- 
tiff's motion  for  a  new  trial,  and  to  its  action  in  the  premises 
we  feel  bound  at  this  time.  In  the  determination  of  a  motion 
for  a  new  trial,  involving  the  consideration  of  conflicting  or 
discordant  facts,  we  must  be  bound  by  the  action  of  the  trial 
court,  as  upon  its  finding  and  determination  of  any  question 
of  fact  made  during  the  trial  of  the  cause.  But  if  it  be  con- 
ceded now,  as  in  the  discussion  of  the  other  features  of  appel- 
lant's second  assignment  of  error,  that  the  reading  to  the  jury 
the  report  of  the  commissioner  was  wrong,  and  that  the  com- 
ment of  defendant's  counsel  in   his  closing  argument  to  the 
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jury  upon  the  amount  of  that  award  was  made  as  appellant 
contends,  the  evil  of  both  these  errors  was  cured  by  the  court's 
instruction,  above  quoted,  whereby  the  jury  were  told  that 
in  estimating  the  damag^es,  if  any,  done  to  defendant's  land 
by  reason  of  the  location  of  plaintiff's  railroad  over  and 
through  it,  they  would  not  consider,  or  be  in  any  wav  in- 
fluenced by,  the  fact  that  the  commissioners  allowed  to  defend- 
ant the  damages  stated  in  this  report.  If  the  amount  of  the 
commissioners'  award  had  been  eliminated  by  proper  in- 
structions from  the  consideration  of  the  jury,  the  comment 
upon  the  existence  of  this  fact  by  the  counsel  of  defendant 
would  likewise  be  ignored  by  the  jury  in  following  out  the 
direction  of  that  instruction.  Finding  no  substantial  error 
committed  against  the  rights  of  appellant,  the  judgment  of  the 
trial  court  is  affirmed.  All  concur,  except  MARSHALL,  J., 
absent. 


Eureka  &  K.  R.  R.  Co.  v.  California  &  N.  Rt.  Co. 

{Circuit  Court  of  Appeals ^  Ninth  Circuity  May  6,  igoj.) 

[109  Fed.  Rep.  509.] 

Injunction — Grounds— Proceedings  to  Condemn  Right  of  Way.* — 
Where  a  railroad  compatiy  has  instituted  suit  under  Code  Civ.  Proc.  Cat. 
§§  1240-1247,  against  the  owners  of  property,  to  condemn  right  of  way, 
a  court  of  equity  will  not,  on  its  application,  enjoin  the  prosecution  of 
suits  begun  by  a  second  company  for  condemnation  of  the  same  land, 
since  the  statute  permits  all  parties  in  interest  to  appear  in  such  suits, 
and  authorizes  the  court  to  determine  the  respective  rights  of  different 
parties  seeking  condemnation  of  the  same  property. 

Equity  Jurisdiction— Preventing  Multiplicity  of  Suits. — Bquity  will 
take  jurisdiction  on  the  ground  of  preventing  a  multiplicity  of  suits 
only  where  it  appears  from  the  allegations  of  the  bill  that  the  rights  of 
all  the  parties  involved  in  the  subject-matter  of  the  controversy  can  be 
as  fully  and  completely  determined  in  such  single  suit  as  they  could  be 
in  the  several  suits. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California. 

The  Eureka  &  Klamath  River  Railroad  Company,  the  appel- 
lant above  named,  filed  in  the  superior  court  of  the  county  of 
Humboldt,  state  of  California,  its  bill  in  equity  against  the 
California  &  Northern  Railway  Company,  the  appellee,  alleg- 
ing, in  substance,  that  the  appellant  is  a  corporation  incor- 
porated under  the  laws  of  the  state  of  California  for  the  purpose 
of  constructing  and  operating  a  line  of  raikoad  in  Hum- 
boldt county,  in  that  state,  from  Eureka  by  ferry  to  Samoa, 
and  from  Samoa  by  rail  by  way  of  Areata  to  a  point  opposite 
the  mouth  of  Hunter  creek,  on  the  Klamath  river,  with  one 
branch  from  Areata,  around  the  east  shore  of  Humboldt  Bay, 

*See  generally,  4  Rap.  &  Mack's  Dig.  492  et  seq, ;  18  Cent.  Dig.,  col. 
1469  et  seq. ;  7  Enc.  PI.  &  Pr.  499  et  seq. 
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to  Eureka ;  that,  under  its  articles,  the  appellant  immediately 
began  the  construction  of  its  railroad,  and  has  put  in  opera- 
tion its  road  from  Eureka  by  ferry  to  Samoa,  thence  by  rail 
to  Areata,  etc. ;  that  in  February,  1899,  it  located  and  com- 
menced the  construction  of  its  branch  line  from  Areata  around 
and  upon  the  east  shore  of  Humboldt  Bay,  to  Eureka,  a  dis- 
tance of  about  eight  miles,  and  has  now  engaged  in  such  con- 
struction a  large  number  of  laborers,  and  has  expended  therein 
about  $100,000;  that,  at  the  expense  of  $60,000,  the  appellant 
has  purchased  and  acquired  a  parcel  of  land  in  the  city  of 
Eureka  for  railroad  purposes,  passenger  and  freight  depot 
grounds,  freight  yards,  roundhouses,  etc.,  and  that  it  is  nec- 
essary that  it  shall  acquire  a  certain  described  right  of  way, 
30  feet  in  width,  an^  nearly  a  mile  in  extent,  in  the  city  of 
Eureka,  to  its  said  terminal  grounds ;  that,  for  the  purpose  of 
acquiring  said  right  of  way,  it  began  in  said  superior  court  for 
Humboldt  county  on  January  30,  1899.  three  several  suits,  *Jby 
filing  complaints"  against  the  owners  of  the  lands  over  which 
said  right  of  way  runs,  which  suits  are  still  pending ;  that 
in  February,  1900,  the  appellee  was  incorporated  under  the 
laws  of  the  state  of  Nevada  for  the  purpose  of  constructing, 
owning,  and  operating  a  line  of  railroad  from  Eureka  to 
Crescent  City,  in  the  state  of  California,  and  that  on  March 
13,  1900,  with  the  object  of  hindering  and  delaying  and  pre- 
venting the  appellant  from  completing  its  said  railroad  from 
Areata  into  the  city  of  Eureka,  and  to  its  said  terminal 
grounds,  the  appellee  commenced  in  said  superior  court  three 
actions,  in  which  it  seeks  to  condemn  the  identical  parcels  of 
land  so  sought  to  be  condemned  by  the  appellant,  and  for  that 
purpose  it  is  conspiring  with  the  several  owners  of  said  lands 
to  hinder  and  delay  and  obstruct  and  prevent  the  appellant 
from  completing  its  said  road  into  the  city  of  Eureka,  and 
that  said  actions  are  fictitious  and  are  not  prosecuted  in  good 
faith ;  that  the  parties  in  said  conspiracy  are  pretending  to 
prosecute  said  actions  for  the  purpose  of  obtaining  judgment 
condemning  the  said  parcels  of  land  for  right  of  way  for  the 
appellee  for  its  intended  road ;  that  the  appellee  has  not  com- 
menced the  construction  of  any  railroad,  or  expended  any 
money  therein,  and  unless  it  be  enjoined  the  appellant  will 
be  irreparably  damaged,  and  its  franchise  to  complete  its 
road  to  its  depot  grounds  in  Eureka  will  be  lost;  that  all  said 
appellee's  acts  were  done  for  the  purpose  and  with  the  intent 
to  deprive  the  appellant  of  its  rierht  to  construct  its  road  into 
Eureka.  The  prayer  for  relief  is  that  the  appellee  be  enjoined 
from  prosecuting  any  of  the  three  actions,  and  that  it  be 
enjoined  from  building  a  railroad  or  instituting  suits  to  con- 
demn a  right  of  way,  or  exercising  any  of  the  rights  or  powers 
of  a  railroad  company  over  any  portion  of  the  appellant's 
located  right  of  way.  The  case  was  removed  by  the  appellee 
to  the  circuit  court  of  the  United  States  for  the  Northern  dis- 
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trict  of  California,  and  that  court  sustained  a  demurrer  to  the 
bill  for  want  of  equity,  and  dismissed  the  suit     103  Fed.  897- 

C.  M.  Wheeler  and  S.  M.  Buch,  for  appellant. 
Crothers  &  Crothers  and  Campbell,    Metson  &  Campbell, 
for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

Did  the  circuit  court  err  in  sustaining  the  demurrer  to  the 
bill.^  The  appellant  contends  that  a  case  of  equitable 
cognizance  is  presented,  for  the  reason  that  it  appears  from 
the  bill  that  the  appellee,  unless  enjoined  from  prosecuting  its 
condemnation  suits,  will  invade  the  vested  rights  of  the 
appellant ;  and  it  invokes  the  doctrine  that  where  a  railway 
company  locates  its  line  of  route,  and  proceeds  with  due  dili- 
gence in  the  construction  of  its  road,  it  acquires  a  vested  and 
exclusive  right  to  place  and  operate  its  road  upon  the  line  so 
located,  and  another  company  will  be  enjoined  from  inter- 
fering therewith.  The  bill,  however,  does  not  show  that  the 
appellant  has  acquired  title  to  the  right  of  way  of  the  road 
which  is  in  construction,  nor  that  the  appellee  is  trespassing 
thereon,  or  in  any  way  actually  interfering  with  the  appellant's 
occupation  thereof.  The  substance  of  the  averments  of  the 
bill  is  that  the  appellant  has  surveyed  and  located  its  right  of 
way,  and  has  filed  three  complaints  for  condemnation  of  a 
certain  specified  portion  thereof,  and  that  at  a  later  date  the 
appellee  has  commenced  three  actions  for  the  condemnation 
of  the  same  portions  of  the  right  of  wav,  and  that  nothing 
further  has  been  done  in  any  of  the  actions.  The  Code  of 
Civil  Procedure  of  California  (section  1246)  makes  the  follow- 
ing provisions  in  regard  to  such  actions: 

**A11  persons  in  occupation  of,  or  having  or  claiming  an  in- 
terest in  any  of  the  property  described  in  the  complaint,  or  in 
the  damages  for  the  taking  thereof,  though  not  named,  may 
appear,  plead,  and  defend,  each  in  respect  to  his  own  property 
or  interest,  or  that  claimed  by  him,  in  like  manner  as  if  named 
in  the  complaint." 

It  is  clear  from  this  provision  that  the  appellant  has  the 
right  to  intervene  in  the  actions  brought  by  the  appellee,  and 
therein  assert  all  its  rights  and  secure  all  the  protection  which 
could  be  afforded  by  the  present  suit.  The  remedy  at  law, 
therefore,  is  adequate  and  complete.  It  extends  to  every 
question  which  is  presented  in  the  bill. 

It  is  earnestly  contended  by  the  appellant  that  a  ground  of 
equitable  jurisdiction  is  presented  in  the  bill,  in  that,  accord- 
ing to  its  allegations,  a  multiplicity  of  suits  will  be  avoided. 
The  suits  which  are  sought  to  be  enjoined  have  already  been 
begun  by  the  appellee.     The  bill  does  not  state  whether  or 
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not  the  appellant  has  been  madQ  a  party  thereto.  If  it  ba 
not  yet  a  party,  it  has  the  right  to  intervene  and  be  made  a 
party.  Equity  in  certain  cases  will  entertain  a  suit  brought 
by  a  single  party  plaintiff  against  a  single  party  defendant, 
where  the  sole  ground  of  equitable  jurisdiction  is  the  preven- 
tion of  a  multiplicity  of  suits,  but  it  will  do  so  only  upon  alle- 
gations of  the  bill  which  show  that  in  such  single  suit  the 
rights  of  all  the  parties  involved  in  the  subject-matter  of  thet 
controversies  mav  be  determined  as  fully  and  completely  as 
if  the  several  suits  had  been  prosecuted  to  their  conclusion. 
Pom.  Eq.  Jur.  §  254.  The  bill  in  the  present  case  makes  no 
such  showing.  It  is  a  suit  by  one  corporation  to  enjoin 
another  from  prosecuting  three  several  actions  which  have 
been  begun  bv  the  latter,  not  against  the  complainant  in  the 
bill,  but  against  parties  none  of  whom  are  brought  into  the 
present  suit.  It  is  evident  at  the  first  glance  that  upon  the  case 
made  in  the  bill  the  court  may  not  be  able  to  do  full  apd 
complete  justice  in  the  premises,  and  in  the  one  suit  deter- 
mine all  the  matters  which  may  be  at  issue  in  the  three 
actions.  The  sole  object  of  the  bill  is  to  enjoin  the  appellee, 
from  proceeding  with  the  actions  at  law.  It  presents  reasons 
not  for  drawing  into  one  suit  in  equity  all  the  matters  that  are 
involved  in  those  actions,  but  reasons  for  denying  the  right  of 
appellee  to  prosecute  the  actions.  If,  upon  issue  joined  and 
proofs  taken,  the  appellant  should  fail  to  sustain  his  allega- 
tions, the  substantial  rights  of  both  parties  to  this  suit,  and  of 
all  the  parties  defendant  to  the  condemnation  suits,  would 
still  remain  to  be  adjudicated  in  the  several  actions  which  are 
pending.  It  is  in  the  verv  inconclusiveness  of  the  result  that 
may  be  attained  in  a  suit  such  as  this  that  the  objection  to  the 
jurisdiction  of  a  court  of  equity  on  the  ground  of  preventing 
a  multiplicity  of  suits  consists.  The  court  cannot  see  with 
certainty  that  the  suit  will  end  the  litigation.  The  condem- 
nation of  a  tract  of  land  for  a  right  of  way  by  a  railroad  under 
the  statutes  of  California  does  not  necessarily  exclude  another 
company  from  obtaining  rights  in  the  same  tract.  In  section 
1240  of  the  Code  of  Civil  Procedure  it  is  said  that  all  rights  of 
way  so  taken  shall  be  subject  to  be  connected  with,  crossed, 
or  intersected  by  any  other  right  of  way.  *They  shall  be 
also  subject  to  a  limited  use  in  common  with  the  owner  thereof 
when  necessary."  While  the  appellant  may  have  the  prior 
right  of  condemnation,  the  appellee  may  possibly,  neverthe- 
less, acquire  rights  in  the  same  premises,  or  a  portion  thereof. 
Southern  Pac.  R.  Co.  v.  Southern  Cal.  Ry.  Co.,  iii  Cal.  222, 
43  Pac.  602.  We  think  the  demurrer  to  the  bill  was  properly 
sustained.     The  decree  will  be  affirmed. 
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Baltimore  &  O.  S.  W.  Ry.  Co    v.  Board  of  Com*rs  of 

Jackson  County  et  al, 

{Supreme  Court  of  Indiana^  Dec,  ii^  igoo,) 

[59  N.  E;.  Rep.  856.] 

Drains — Eminent  Domain — Railroads- Right  of  Way— Inconsistent 
Uses.*— Under  Burns*  Rev.  St.  1894,  §§  5655,  5656,  5658-5661,  vesting  a 
county  board  with  jurisdiction  to  establish  public  drains,  the  board  has 
power  to  locate  such  ditches  as  are  necessary  on  the  right  of  way  of  a 
railroad  company  ;  and,  having  such  jurisdiction,  the  question  as  to 
whether  such  secondary  use  of  the  right  of  way  is  so  inconsistent  with 
the  former  use  as  to  supersede  the  latter  becomes  a  question  of  fact  for 
the  determination  of  the  board,  and  an  order  of  a  board  allowing  a  drain 
in  part  on  the  right  of  way  of  a  railroad  company  is  not  void  because  of 
absence  of  jurisdiction. 

Application  for  rehearing.     Denied. 
For  former  opinion,  see  58  N.  E.  837. 

JORDAN,  J.  Appellant,  under  its  petition  for  a  rehearing, 
strenuously  contends  that  we  erred  in  the  original  opinion  in 
holding  that  the  order  of  the  board,  under  which  the  ditch  in 
question  was  located  in  part,  upon  lands  embraced  in  its  rierht  of 
way,  was  not  absolutely  void.  The  conclusion  which  we 
reached  at  the  former  hearing  was  to  the  effect  that  the  stat- 
utes authorizing  the  establishment  of  public  ditches  by  pro- 
ceedings before  the  board  of  commissioners,  when  e:iven  a  fair 
and  reasonable  construction,  must  be  held  to  confer  upon 
such  boards  the  power  to  locate  such  ditches,  when  necessary, 
in  part,  at  least,  upon  or  over  the  lands  belonging  to  the  right 
of  way  of  a  railroad  company.  Consequently,  the  board  hav- 
ing such  jurisdiction  or  power,  the  proposition  as  to  whether 
the  secondary  use  of  the  right  of  way  by  the  location  and 
establishment  of  the  ditch  thereon  is  so  inconsistent  with  the 
use  to  which  it  had  already  been  subjected  as  to  necessarily 
supersede  or  destroy  such  latter  use  became  a  question,  under 
the  facts  and  circumstances,  in  the  first  instance,  for  the  deter- 
mination of  the  board  of  commissioners.  Inasmuch,  therefore, 
as  the  order  of  the  board  was  not  void  by  reason  of  the 
absence  of  jurisdiction  upon  the  part  of  that  tribunal,  it  was  not 
open  to  be  collaterally  assailed  by  injunction,  but  appellant's 
remedy  was  by  an  appeal  to  the  circuit  court.  We  conceded 
the  doctrine  for  which  appellant  contended, — that  its  right  of 
way  could  not  be  again  taken  for  a  second  public  use.  where 
the  two  uses  were  so  incompatible  with  each  other  that  the 
secondary  one  would  necessarily  supersede  or  destroy  the 
former,  unless  such  second  appropriation  was  either  expressly 
or  impliedly  authorized  by  the  legislature.  We  are  not  pre- 
pared, however,  to  hold  that  in  the  establishment  of  a  public 

*As  to  the  right  to  condemn  property  already  devoted  to  a  public  use, 
see  generally,  10  Am.  &  Eng.  Enc.  Law  (2d  EJd.)  1093  ei  seq,\  5  Rap.  & 
Mack's  Dig.  419  et  seg.;  18  Cent.  Dig.,  col.  869  et  seq. 
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drain  by  the  board  of  commissioners,  under  the  plenary  powers 
conferred  by  the  statutes  authorizing  the  same,  such  board 
has  no  jurisdiction  or  power  to  decide  as  to  whether  the  two 
uses  can  co-exist.  The  location  and  use  of  a  public  drain  upon 
a  part  of  a  railroad  company's  right  of  way,  and  the  location 
and  use  of  a  public  highway  or  street  thereon,  present  quite 
different  questions.  It  is  certainly  manifest  that  the  use  of 
such  erounds  for  a  ditch  cannot  be  held,  in  all  cases,  as  a  legal 
proposition,  to  necessarily  supersede  or  destroy  the  use  of  the 
same  grounds  by  the  railroad  company  in  the  maintenance  and 
operation  of  its  road.  A  public  drain,  as  stated  in  the  original 
opinion,  may  be,  when  deemed  necessary,  constructed  and 
used  as  a  ** blind  ditch.**  A  case  might  be  easily  conjectured 
where  the  location  in  part  of  a  drain,  under  the  statute,  upon 
or  over  the  right  of  way  of  a  railroad  would  not  even  work  an 
inconvenience  to  the  company  in  the  operation  of  its  road. 
Conceding  that  the  statute  does  not  by  an  express  provision 
authorize  the  establishment  of  a  drain  upon  or  over  the  right 
of  way  of  a  railroad,  still,  as  has  been  shown,  boards  of  com- 
missioners are  invested  thereunder  with  complete  or  full  juris- 
diction over  the  subject-matter,  without  any  express  or  implied 
restriction  against  locating  any  part  of  the  improvement  or 
work  over  or  upon  the  grounds  of  a  railroad  company.  The 
question,  then,  as  to  whether  the  two  uses  to  which  such  lands 
are  appropriated  can  co-exist,  without  the  second  one  super- 
seding or  destroying  the  former,  becomes  one  of  fact,  to  be 
determined,  as  we  have  said,  in  the  first  instance,  by  the 
board,  under  the  circumstances  in  each  case.  In  fact,  there 
are  authorities  which  affirm  that  the  grant  of  a  franchise  is  of 
no  higher  order,  and  confers  no  mure  sacred  title,  than  a 
grant  of  land  to  an  individual:  and,  when  public  necessity 
requires  it,  the  one,  as  well  as  the  other,  may  be  taken  for 
public  purposes  upon  making  the  necessary  and  proper  com- 
pensation. See  cases  cited  in  City  of  Terre  Haute  v. 
Evansville  &  T.  H.  R.  Co.,  14Q  Ind.  174,  180,  46  N.  E. 
77 \  Richmond,  F.  &  P.  R.  Co.  v.  Louisa  R.  Co.,  13  How. 
71,  14  L.  Ed.  5^;  Chicago  &  R.  I.  R.  Co.  v.  Town  of  Lake, 
71  111.  333;  Philadelphia,  W.  &  B.  R.  Co.  v.  City  of 
Philadelphia,  9  Phila.  563.  The  broad  doctrine  contended  for 
by  appellant  in  this  appeal  would,  in  our  opinion,  at  least  have 
a  tendency  to  impede  or  hinder  boards  of  commissioners,  in 
the  exercise  of  their  powers  conferred  by  the  statute,  in  loca- 
tine  and  establishing  public  drains,  which  are  so  essential  to 
the  improvement  of  the  country.  The  construction  we  have 
given  to  the  laws  pertaining  to  such  public  improvement 
tends,  in  our  judgment,  to  promote  equity  and  justice,  and 
will  work  no  injury  to  railroad  corporations.  Petition  over- 
ruled. 
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I^ouisviLLE  &  N.  R.  Co.  V.  Webster  et  al. 

{Supreme  Court  of  Tennessee ^  March  12,  igorJ) 
[61  S.  W.  Rep.  1018.] 

Fences — Contract  Releasing  Railroad  from  Damages  for  Killing  Stock 
— Covenants  Running  with  Land — Sufficiency  of  Description. — Ana^ree* 
ment  by  a  railroad  company  to  furnish  material  to  fence  land  owned  by 
H.,  of  G.  county,  Ohio,  and  "fronting  4,574  feet  on  the  line  of  the  rail- 
road on  mile  295  of  the  Henderson  Division,"  the  material  to  be  furnished 
at  G.,  Tenn.,  in  consideration  of  a  release  by  the  owner  of  damages  aris- 
ing from  stock  being  killed  by  the  railroad,  did  not  contain  a  sufficient 
description  of  the  land  to  convey  any  interest  therein,  so  as  to  support 
the  agreement  if  it  be  con&trued  as  creating  a  covenant  running  with 
the  land. 

Same— Same— Same — Easements.*— Where  a  contract  recited  that  a 
party  owning  certain  land  fronting  a  railroad  track  desired  to  build  "a 
fence  along  his  line,*'  and  that  in  consideration  of  the  railroad  furnish- 
ing the  material  the  owner  agreed  for  himselft  heirs,  and  vendees  to 
release  the  company  from  damages  arising:  from  killing  stock,  it  not 
appearing  that  any  part  of  the  fence  was  to  be  on  the  railroad's  land, 
the  contract  did  not  create  an  easement,  and  was  not  bin4ing  on  the 
owner's  grantees  as  a  covenant  running  with  the  land,  but  was  merely 
a  personal  contract. 

Appeal  from  circuit  court,  Robertson  county;  A.  H.  Mun- 
ford,  Judge. 

Action  by  Charles  Webster  and  another  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a  judgment  in 
plaintiffs'  favor,  defendant  appeals.     Affirmed. 

Chas.  N.  Burch,  J.  W.  Judd,  and  Louis  T.  Cobbs,  for  appel- 
lant. 
H.  T.  True  and  A.  E.  Garner,  for  appellees. 

McALISTER,  J.  This  suit  was  commenced  before  a 
justice  of  the  peace  to  recover  damages  for  the  wrongful  kill- 
ing of  plaintiffs'  mule  by  the  raihroad  company.  The  trial  in 
the  circuit  court  before  Hon.  Lytton  Taylor,  special  judge, 
and  a  jury,  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiffs  for  the  sum  of  $100.  The  company  appealed,  and 
has  assigned  errors. 

On  the  trial  below  there  was  evidence  tending  to  show  that 
the  defendant  company  had  not  kept  its  track  fenced  in  the 
manner  prescribed  by  law,  and  the  animal,  having  escaped 
from  its  owners'  premises,  strayed  upon  the  track,  and  was 
killed  by  a  passing  train.  Under  the  statute  the  failure  of  the 
company  to  keep  its  track  fenced  and  in  repair  makes  its  lia- 
bility absolute  for  the  killing  of  stock.  In  this  view  it  is  not 
seriously  denied  that  the  proof  makes  out  a  case.  The  real 
controversy,  however,  arises  upon  the  action  of  the  trial  judge 
in  excluding  two  written  instruments  offered  in  evidence. 
The  object  of  this  evidence  was  to  show  that  plaintiffs' 
grantor  had  entered  into  a  covenant  running  with  the 
land  with  the  defendant  company  by  which  the  company 


*See  generally,  5  Rap.  &  Mack's  Dig.  806. 
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was  to  be  exempt  from  liability  for  killing  stock  in  con- 
sideration of  furnishing  material  to  keep  up  the  fences. 
The  first  instrument  was  a  deed  dated  October  8,  i894»  from 
Dr.  J.  M.  Harris  to  Charles  and  Ben.  F.  Webster,  the  present 
plaintifFs»  conveying  in  fee  two  tracts  of  land  lying  in  the 
Twelfth  civil  district  of  Robertson  county.  The  second 
instrument  was  a  contract  entered  into  on  the  Qth  January, 
1892,  between  Dr.  J.  M.  Harris  and  the  defendant  railroad 
company,  which  contract  was  duly  acknowledged  and  recorded 
in  the  register's  office  of  Robertson  county,  viz. :  **This  con- 
tract entered  into  this  9th  day  of  January,  1892,  between  Dr. 
J.  M.Harris,  of  the  county  of  Greene,  state  of  Ohio,  of  the 
first  part,  and  the  Louisville  &  Nashville  Railroad  Company, 
of  the  second  part,  witnesseth :  That  whereas,  the  said  Dr. 
J.  M.  Harris,  the  first  party,  is  the  owner  of  certain  lands 
n'onting  4,574  lineal  feet,  more  or  less,  on  said  second  party's 
line  of  railroad,  on  mile  29;  of  Henderson  Division,  and  desires 
to  build  a  fence  along  his  line  next  to  said  railroad  fifty  feet 
from  the  center  of  track.  Therefore,  in  consideration  of  the 
second  party  furnishing  at  the  depot  at  Greenbrier,  Tennessee, 
station,  the  wire  and  the  staples  sufficient  to  construct  a  fence 
of  seven  strands,  the  said  first  partv  hereby  agrees  for  himself, 
beirs,  and  vendees  that  he  and  they  will  furnish  the  balance 
of  the  material,  erect,  and  perpetually  maintain  such  fence  at 
bis  and  their  cost  and  expense,  and  hereby  release  the  said 
second  party  from  all  claims  or  damages  by  reason  of  his  or 
their  stock  or  cattle,  or  any  stock  or  cattle  in  their  charge, 
straying  upon  said  railroad,  and  there  being  killed  or  injured. 
It  is  further  agreed  that  repairs  to  said  fence  shall  be  made  on 
same  basis,  the  railroad  company  furnishing  the  wire  and 
staples,  and  the  party  of  the  first  part  furnishing  the  balance 
of  the  material  and  doing  the  work.  Said  immunity  from 
claims  or  liability  for  damages  for  killing  or  injuring  such 
stock  or  cattle  shall  be  a  perpetual  charge  upon  said  land^  not 
only  as  against  its  present  owners,  but  also  as  against  all 
persons  who  may  hereafter  own  said  land.  In  testimony 
whereof  we  have  hereunto  set  our  hands  and  seals  the  day  and 
year  herein  written.  J.  M.  Harris.  Louisville  &  Nashville  R. 
R.  Co.,  by  J.  G.  Metcalf,  Gen'l  Mgr.  Witness:  George 
Cooper.  Charles  S.  Johnson."  In  connection  with  the  deed 
and  contract  the  defendant  company  offered  to  prove  that 
the  Dr.  T.  M.  Harris  who  executed  the  deed  to  the  plaintiffs 
was  the  same  person  who  executed  the  contract ;  and  the  land 
described  and  conveyed  in  the  deed  is  the  same  land  men- 
tioned in  the  contract.  The  court,  over  objection  from  plain- 
tiffs' counsel,  excluded  this  evidence.  It  is  insisted  on  behalf 
of  plaintiffs  that  the  action  of  the  court  in  excluding  the 
co^tract  between  Dr.  J.  M.  Harris  and  defendant  company 
was  correct  upon  two  grounds:  First,  that  it  contains  no 
description  of  the  land ;  second,  that  it  is  merely  a  personal 
covenant  between  Dr.  Harris  and  defendant  company,  and 
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does  not  ran  with  the  land,  so  as  to  bind  the  successors  in  title 
of  Harris.  It  is  insisted  on  behalf  of  plaintiffs  that  the 
description  and  location  of  the  land  is  not  sufficient  to  give 
actual  or  constructive  notice  of  what  particular  land  was 
referred  to  in  the  contract ;  that  it  does  not  recite  in  what 
state,  county,  or  civil  district  the  land  is  situated ;  and  that  an 
inspection  of  the  record  would  not  have  put  a  purchaser  upon 
inquiry.  The  only  description  given  in  the  contract  is  that 
**the  party  of  the  first  part  is  the  owner  of  certain  lands  front- 
ing 4,574  lineal  feet  on  said  second  party's  line  of  railroad  on 
mile  29I)  of  Henderson  Division.*'  It  is  insisted,  however, 
that  parol  proof  is  admissible  to  show  what  particular  land 
was  intended,  and  in  that  view  defendant  company  offered  to 
prove  that  the  land  described  and  conveyed  in  the  deed  from 
Dr.  J.  M.  Harris  to  the  plaintiff  is  the  same  land  mentioned 
in  the  contract.  The  court,  however,  excluded  this  offer  of 
evidence.  In  Dobson  v.  Litton,  5  Cold.  616,  the  court  stated 
the  rule  on  this  subject  as  follows:  ** Where  an  instrument  is 
so  drawn  that  upon  its  face  it  refers  necessarily  to  some  exist- 
ing tract  of  land,  and  its  terms  can  be  applied  to  that  one 
tract  only,  parol  evidence  may  be  employed  to  show  where  the 
tract  so  mentioned  is  located.  But  where  the  description 
employed  is  one  that  must  necessarily  apply  with  equal  exact- 
ness to  any  one  of  an  independent  number  of  tracts,  parol  evi- 
dence is  not  admissible  to  show  that  the  parties  intended  to 
designate  a  particular  tract  by  the  description."  The  rule  in 
that  case  was  announced  with  reference  to  the  following  writ- 
ing, viz. :  ''I  have  this  day  sold  to  W.  K.  Dobson  a  certain 
tract  of  land  containing  nine  acres  and  sixty>six  poles,  near 
the  junction  of  Broad  St.,  Nashville,  and  the  Hillsboro  turn- 
pike, Davidson  county.  Tennessee,  for  the  sum  of  four 
thousand  dollars."  In  Johnson  v.  Kellogg,  7  Heisk.  261;,  it  is 
said,  if  the  contract  be  for  the  sale  of  a  tract  of  land  well  known 
by  some  name  given  to  it  in  the  contract,  in  such  case  no 
doubt  that  would  be  a  sufficient  description,  and,  if  necessary, 
parol  proof  might  be  heard  to  show  where  the  property  is. 
**In  such  case,"  continues  the  court,  ** it  will  be  observed  that 
the  parol  proof  thus  resorted  to  is  not  to  introduce  any 
additional  evidence  as  to  the  terms  or  stipulations  of  the 
contract,  but  simply  to  ascertain  if  there  be  lands  or  property 
known  by  the  name  or  description  given  in  the  writing,  and 
where  that  property  is."  White  v.  Motley.  4  Baxt.  i;48. 
These  rules  were  applied  by  this  court  in  Dougherty  v.  Ches- 
nutt,  86  Tenn.  i,  5  S.  W.  444.  The  description  of  the  land 
given  in  the  lease  was,  viz. :  **A11  the  right  to  quarry  marble 
on  the  farm  of  Henderson  Fudge,  known  as  'Rose  Hill'  " 
The  court  held  that  this  farm  was  sufficiently  well  known  by 
the  name  of  **Rose  Hill"  to  furnish  an  identification  and 
description  of  the  land  in  the  writing  to  meet  the  requirements 
of  the  statute,  and  that  evidence  might  be  heard  to  show  the 
location  of  the  property.     The  court,  however,  was  careful  to 
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remark  that  the  instrument  showed  on  its  face  that  Hender- 
son Fudge,  the  lessor,  and  W.  F.  Wright,  the  lessee,  both 
lived  in  Hawkins  county,  Tenn.,  from  which  it  may  be  rea- 
sonably inferred  that  the  lands  lay  in  that  county.  The  con- 
tract in  the  case  at  bar  cannot  be  assimilated  to  the  case  last 
cited.  The  residence  of  the  vendor.  Dr.  J.  M.  Harris,  is 
stated  in  the  face  of  the  contract  to  be  in  Green  county,  state 
of  Ohio,  while  the  situs  of  the  railroad  company  is  not  stated 
at  all.  The  contract  does  state  that  the  material  for  building 
the  fence  to  be  furnished  by  the  railroad  company  shall  be 
delivered  at  Greenbrier,  Tenn.,  but  there  is  no  recitation  or  in- 
timation in  the  contract  that  this  farm  is  at  or  near  Greenbrier, 
Tenn.  The  whole  description  is  that  the  said  Dr.  J.  M.  Harris 
is  the  owner  of  land  on  mile  295  of  Henderson  Division.  We 
find  here  no  ereneral  description  of  a  particular  tract  of  land 
bv  which  it  is  known  and  can  be  identified.  But  this  descrip- 
tion would  equally  apply  to  the  land  on  both  sides  of  the 
railroad.  There  is  nothing  on  the  face  of  this  contract  that 
would  give  notice,  actual  or  constructive,  of  this  incumbrance 
to  a  purchaser  who  was  in  good  faith  investigating  the  title. 
The  latest  case  on  this  subject  is  Wood  v.  Zeigler,  99  Tenn. 
f;  1 5,  42  S.  W.  447.  In  that  case  it  was  held  that  a  memorandum 
of  a  sale  of  land  which  described  the  land  sold  as  the  ''Bald- 
win Place,*'  without  giving  the  name  of  the  state  or  county 
where  located,  or  the  name  of  the  owner,  is  void.  So  that, 
in  our  opinion,  if  this  contract  between  Dr.  Harris  and  defend- 
ant company  be  viewed  as  conveying  an  interest  in  land,  it 
is  void  for  insufficient  description.  But  the  important  inquiry 
remains  whether  this  instrument  d<5es  in  point  of  fact  convey, 
or  attempt  to  convey,  any  interest  in  land.  Touching  the 
latter  proposition,  Mr.  Jones,  in  his  work  on  Conveyancing 
(volume  I,  §  788),  says:  ''Though  a  covenant  be  made  by 
one  for  himself  and  his  assigns,  yet,  if  it  does  not  concern  the 
land,  his  assignee  is  not  bound  by  it.  The  covenant  in  such 
case  is  merely  collateral.**  At  section  703  the  author  says: 
**To  create  a  covenant  running  with  the  land,  it  is  essential 
that  with  the  making  of  the  covenant  there  be  a  transfer  of 
title  from  one  party  to  the  other,  unless  there  is  the  equivalent 
of  a  grant  of  an  easement  or  servitude,  which  may  attach  to 
the  possession  of  the  land,  and  run  with  it,  regardless  of  any 
change  of  ownership.  Where  one  partv  covenants  with 
another  in  respect  of  land,  and  at  the  same  time,  with  and  as 
a  part  of  the  making  of  the  covenant,  neither  parts  with  nor 
receives  any  title  or  interest  in  the  land,  nor  creates  an  ease- 
ment, nor  a  right  in  the  nature  of  an  easement,  for  the  benefit 
of  the  land,  such  a  covenant  is  at  best  but  a  mere  personal 
contract.'*  See  Jones,  Easem.  §  670.  It  is  conceded  bv 
counsel  for  the  company  that,  in  order  to  create  a  cove- 
nant running  with  the  land  so  as  to  bind  successors 
in  title,  two  things  must  concur,  namely:  First,  the  cove- 
nant to  be  done  or  performed  must  touch  and  concern 
the  land,  and  not  a  thing  collateral  to  the  land  conveyed ; 
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second,  there  must  be  between  the  original  covenantor  and 
covenantee,  the  conveyance  of  an  estate  to  which  the  cove- 
nant is  pertinent,  or  the  creation  of  an  easement  which  is 
equivalent  to  an  estate.  It  is  not  insisted  by  counsel  that 
there  was  any  transfer  of  title  in  this  case  from  one  party  to 
the  other,  but  the  insistence  is  that  there  was  the  creation  of 
an  easement  which  was  equivalent  to  an  estate.  This  con- 
tention presents  the  crucial  question  in  the  case.  It  is  con- 
tended that  this  contract  between  Dr.  J.  M.  Harris  and  the 
defendant  company  creates  both  an  easement  in  his  land  in 
favor  of  the  defendant  company,  and  a  servitude  which 
attaches  to  the  possession  of  it.  The  argument  is  that,  since 
the  fence  must  rest  equally  on  the  land  of  both  Harris  and 
defendant  company,  this  fact  gives  the  company  an  easement 
in  the  land  of  Harris.  It  was  held  in  Sanders  v.  Martin,  2 
Lea,  215,  that  ** if  two  adjoining  owners  build  a  wall  partly 
on  each  lot,  and  by  agreement  or  continuous  user  for  twenty 
years  treat  it  as  a  party  wall,  each  has  an  easement  of  support 
for  his  half.*'  The  position  of  counsel  is  that  we  have  here 
an  agreement  between  Dr.  Harris  and  the  railroad  company, 
two  adjacent  landowners,  to  build  and  perpetually  maintain  a 
fence  on  their  adjoining  lands.  Now,  in  answer  to  this  con- 
tention it  is  only  necessary  to  refer  to  the  contract,  and  we 
find  it  recited  that  Dr.  Harris  desires  to  build  a  fence  along  his 
(Harris*)  line  next  to  said  railroad  150  feet  from  the  center  of 
the  track.  It  does  not  appear  that  any  part  of  this  fence  was 
to  lie  on  defendant's  land,  but  it  was  to  be  built  on  Harris* 
line.  Hence  defendant  company  thereby  acquired  no  interest 
or  easement  in  plaintiffs*  land.  In  order  to  create  a  covenant 
running  with  the  land,  some  interest  in  the  land  must  pass 
from  the  grantor,  or  be  created  by  the  covenant.  **If  the 
covenant  is  not  of  a  nature  that  the  law  permits  to  be  attached 
to  the  estate  as  a  covenant  running  with  the  land,  it  cannot 
be  made  such  by  agreement  of  the  parties.  Where  the  agree- 
ment is  nothing  more  than  a  simple  contract,  which  in  law  has 
no  greater  force  than  a  license,  there  is  no  privity  of  contract  or 
estate  which  will  authorize  a  recovery  upon  it  in  an  action  at 
law.  The  contract  is  in  such  case  personal,  or  not  assignable 
at  law ;  and  the  right  to  enforce  it  and  the  liability  upon  it 
rests  with  the  parties  alone.  Jones.  Easem.  §§  670-674.  If 
one  taking  such  covenant  neither  parts  with  nor  receives  any 
interest  in  the  land  as  a  part  of  the  covenant,  this  is  at  best 
merely  personal,  and  does  not  bind  the  grantee.**  Jones, 
Easem.  §  676.  Whether  Dr.  Harris,  the  original  owner, 
might  not  have  been  bound  by  this  contract  by  way  of 
an  estoppel,  we  need  express  no  opinion.  The  question 
presented  upon  this  record  is  whether  a  purchaser  of  the 
land  is  bound  by  said  contract,  and  we  hold  he  is  not  so 
bound,  for  the  reason  that  the  exemption  from  liability  was 
merely  a  personal  contract  between  the  original  parties,  and 
not  a  covenant  running  with  the  land.  The  result  is  that  the 
judgment  of  the  circuit  court  is  affirmed. 
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SouTHBRN  Ry.  Co.  v.  Williams  (two  cases). 

[Supreme  Court  of  Georgia,  April  26,  1901.) 
[38  S.  E.  Rep.  744.] 

Evidence  of  Value. — While  proof  of  the  cost  of  an  article  or  thing-  is 
n  >t  the  criterion  which  fixes  its  value,  yet  such  evidence  is  admissible 
as  a  circumstance,  in  an  inquiry  instituted  to  ascertain  that  value. 

Fire  Set  by  Locomotive—Sufficiencyof  Evidence.*— Whether  a  house 
was  set  on  fire  by  sparks  emitted  from  a  locomotive,  and  whether  the 
railroad  company  was  neg^lig-ent  as  to  the  proper  equipment  of  the  loco- 
motive, and  whether  it  was  handled  in  such  a  neglig'ent  manner  as  to 
cause  the  fire,  were  questions  of  fact  for  determination  by  the  jury  ;  and, 
when  there  is  evidence  from  which  these  questions  may  be  affirmatively 
determined,  their  verdict  so  finding-  will  not  be  disturbed,  (a)  There 
was  evidence  in  the  cases  at  bar  which  supported  the  finding  against 
the  railroad  company. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  county;  A.  W.  Fite, 
Jude:e. 

Actions  by  W.  L.  Williams  and  Zoula  Williams  against  the 
Southern  Railway  Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.     Affirmed. 

Shumate  &  Maddox,  for  plaintiff  in  error. 
Hoke  Smith,  H.  C.  Peeples,  and  Jones  &  Martin,  for  defend- 
ants in  error. 

LITTLE,  J.  I.  These  two  cases  were  argued  together,  and 
present  the  same  questions  for  determination.  Zoula  Wil- 
liams instituted  an  action  against  the  Southern  Railway  Com- 
pany to  recover  damages  which  she  alleged  she  sustained  by 
the  burning  of  a  hotel  building  and  its  contents  at  Cohutta, 
in  Whitfield  county.  It  is  alleged  that  the  fire  was  caused  by 
sparks  emitted  from  an  engine  in  use  by  the  defendant  rail- 
way company,  the  railroad  track  of  defendant  being  within  a 
short  distance  of  the  hotel  building.  W.  L.  Williams  also 
brought  an  action  against  the  railroad  company  to  recover  the 
value  of  certain  goods  which  he  alleged  belonged  to  him,  and 
which  were  in  an  outhouse  on  the  premises  whereon  was  sit- 
uated the  building  for  the  burning  of  which  Zoula  Williams 
had  brought  suit ;  the  allegations  being  that  these  goods  were 
consumed  by  the  fire  caused  bv  sparks  emitted  from  a  loco- 
motive in  use  by  the  defendant  company.  Each  of  these 
plaintiffs  obtained  a  verdict  against  the  railroad  company,  and 
the  latter  submitted  motions  for  a  new  trial,  which  were 
overruled,  and  it  excepted.  In  defense  of  these  actions  the 
company  denied  that  the  fire  originated  from  the  cause 
alleged,  and  denied,  further,  that  the  respective  plaintiffs  were 
damaged  in  the  amounts  claimed.  In  the  case  of  W.  L.  Wil- 
liams the  grounds  of  the  motion  for  a  new  trial  were  that  the 
verdict  was  contrary  to  the  law  and  against  the  evidence,  and 
•was  excessive;  while  in  the  case  of  Zoula  Williams  the  same 
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grounds  were  relied  on,  with  the  additional  assignment  that 
the  court  erred  in  permitting  evidence  to  be  introduced,  over 
the  objection  of  the  defendant,  to  show  what  Mrs.  Williams 
paid  for  the   property, — the  objection  being  that  what  the 
property  cost  was  not  admissible  to  show  its  value  at  the 
time  it  was  destroyed.     There  was  no  error  in  the  admission 
of  this  evidence.     In  ascertaining  the  amount  which  the  plain- 
tiffs would,  respectively,  be  entitled  to  recover  if  the  evidence 
supported  a  verdict  in  their  favor,  the  cash  value  of  the  prop- 
erty destroyed  at  the  time  of  the  burning  was  to  be  determined. 
While  the  amount  that  the  property  cost  when  purchased  was 
not  the  absolute,  and  possibly  not  an  approximate,  criterion 
of  this  value,  yet  it  was  one  element  and  circumstance  in  rela- 
tion to  value  which  could  properly  go  to  the  jury,  to  be 
considered  with  the  other  evidence  in  determining  value.     Pre- 
sumably, what  an  article  cost  at  the  time  of  its  purchase  was 
its  value.     Likewise,  evidence  would  be  admissible  to  show 
in  this  connection  that  a  party  paid  more  than  its  value  for  it. 
Again,  it  might  be  shown  that  since  its  purchase  it  had  deterio- 
rated in  value  from  many  causes.     But,  notwithstanding  these 
things,  its  cost  is  a  circumstance,  the  proof  of  which  can  go  to 
the  jury,  not  as  proving  value  even  sufficiently  to  authorize 
a  recovery,  but  as  a  fact  relating  to  the  value ;  and  we  are  of 
the  opinion  that  the  objection  to  the  admission  of  this  testi- 
mony was  not  well  taken.     Allen  v.  Harris  (Ga.)  38  S.  E.  322. 
2.  We  are  not  prepared  to  say  that  the  verdict  in  this  case 
was  contrary  to  the  evidence.     It  is  a  matter  of  some  doubt 
whether  fire  was  in  fact  communicated  to  the   building  from 
sparks  emitted  from  the  locomotive  of  the  defendant.     Perhaps 
the  preponderance  of  the   evidence  would  lead  to  the  belief 
that  it  was.     In  the  case  of  Railroad  Co.  v.    Edmondson,    loi 
Ga.  751,  29  S.  E.  213,  this  court  said:    **It  is  always  incum- 
bent on  the  plaintiff  to  make  proof  that  the  fire  was  com- 
municated by  the  locomotive  of  the  defendant.     But  few  cases 
will  occur,  however,  where  the  fact  that  the  fire  was  communi- 
cated is  susceotible  of  direct  proof.     Consequently  such  proof 
must  be  more  or  less  circumstantial.     The  evidence,  however, 
must  be  sufficient  to  establish  a  reasonable  inference  that  the 
fire  originated  from  sparks  or  fire  emitted  or  thrown  out  by 
the  locomotives  of  the  company.'*    The  evidence  in  this  case 
that  the  fire  was  thus  communicated  is  entirely  circumstantial. 
It  was  shown  that  the  building  was  near  the  point  on  the  rail- 
road track  where  the  eneine  stopped.     Some  of  the  witnesses 
testified  that  the  wind  at  the  time  was  coming  from  the  direction 
of  the  point  where  the  engine  had  stopped,  and  others  that  the 
engine  emitted  sparks  of  fire  on  that  day,  and  that  it  was  with 
some  effort  that  the  train  started  after  it  had  stopped.     It  ap- 
peared to  one  witness  that  it  was  trying  to  start  and  could  not, 
and  that  the  wheels  were  sliding,  and  that  the  engine  made* 
several  attempts  before  it  got  off,  and  that  the  sparks  which  were 
emitted  from  the  locomotive  were  alive ;  one  witness  testify- 
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ing  that  a  spark  fell  down  his  collar  and  burned  him.  Again, 
it  was  shown  to  have  been  very  dry  weather  at  the  time. 
Some  1 5  or  20  minutes  after  the  train  left,  fire  was  discovered 
on  the  roof  of  the  hotel.  While  circumstantial  although  there 
was  a  contest  as  to  the  facts,  this  evidence  was,  we  think, 
su£Qcient  to  authorize  the  jury  to  determine  that  the  house 
was  fired  by  sparks  emitted  from  the  engine.  This,  as  was 
said  in  the  Edmondson  Case,  cited  above,  is  not  sufficient  of 
itself  to  authorize  a  recovery,  because  modern  science  and 
ingenuity  have  not  yet  reached  a  point  where  it  is  possible  to 
propel  locomotives  by  the  use  of  steam  in  such  a  manner  as 
to  absolutely  prevent  the  emission  of  sparks  of  fire  in  their 
operation,  and  that,  in  order  to  recover,  the  fire  must  have 
been  occasioned  by  some  act  of  negligence  on  the  part  of  the 
agents  of  the  company,  and  that  this  negligence  refers  either  to 
the  condition  of  the  locomotive  from  which  the  fire  originated, 
or  to  its  handling  and  management  at  the  time  the  fire  was  oc- 
casioned. As  to  whether  the  company  was  negligent  or  not  was, 
of  course,  a  question  of  fact ;  and  while  it  was  shown  by  certain 
witnesses  of  the  company  that  the  spark  arrester  attached  to  the 
engine  from  which  it  was  claimed  that  the  fire  was  emitted  was 
in  first-class  condition,  and  while  other  witnesses  testified  to 
the  proper  handling  of  the  locomotive,  it  was  also  in  evidence 
that  the  engine  was  ** exhausting'*  as  it  started  off,  and  that 
large,  hot  cinders  were  emitted,  which  must  have  passed 
through  the  spark  arrester.  The  engineer  who  was  in  charge 
of  the  locomotive  the  day  the  house  was  burned  testified  that  it 
was  the  exhaust  that  lifts  the  sparks  out  of  the  box  against  the 
netting,  and  that,  if  cinders  of  a  sufficient  size  to  set  fire  to 
a  building  some  60  or  80  feet  away  were  emitted,  the  spark 
arrester  was  in  doubtful  condition,  and  that,  if  the  cinders 
which  escaped  through  the  spark  arrester  retained  life  enough 
to  burn  people  100  feet  away,  he  would  not  think  that  the 
arrester  was  in  good  condition.  The  circumstances  which  in 
the  opinion  of  this  witness  would  cause  doubt  to  be  thrown 
upon  the  condition  of  the  arrester  were  testified  to  by  some 
of  the  witnesses  sworn  in  these  cases,  and,  taken  altogether, 
we  cannot  rule,  as  a  matter  of  law,  that  the  evidence  demanded 
a  finding  that  there  was  no  negligence  in  the  construction  and 
maintenance  of  the  spark  arrester,  and  in  the  handling  of  the 
engine  on  that  particular  occasion.  We  are  free  to  say  that 
the  evidence  greatly  preponderated  in  favor  of  the  conclusion 
that  there  was  no  negligence,  but  when  it  was  shown  that 
cinders  of  a  large  size,  and  capable  of  setting  fire  to  a  house 
at  some  distance  from  the  track,  were  emitted,  and  the  ex- 
haust, which  is  the  prime  cause  of  the  emission  of  sparks, 
was  used  when  there  was  no  occasion  for  it  to  be  done,  the 
question  of  negligence  was  in  issue,  and  therefore  for  the 
determination  of  the  jury;  and,  they  having  concluded  these 
questions  against  the  company,  we  will  not  disturb  their  ver- 
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diet.  While,  under  the  evidence,  the  amounts  returned  seem 
to  be  very  largre,  there  was  evidence  which  authorized  the 
finding.  The  court,  therefore,  did  not  err  in  overruling  the 
motion  for  a  new  trial.  Judgment  affirmed.  All  the  justices 
concurring,  except   Lewis,  J.,  absent  for  providential  cause. 


Southern  Ry.  Co.  v.  Rosenberg. 

{Supreme  Court  of  Alabama^  April  iS,  /go/,) 

[30  So.  Rep.  32.]  i 

Carriers — Contract  of  Shipment — Action  for  Breach,* — An  action 
against  a  railroad  as  a  common  carrier^  to  recover  damages  for  the  breach 
of  a  contract  of  shipment,  is  an  action  ^;r  contractu,  and  the  statute  of 
limitations  of  one  year  presents  no  defense  thereto. 

Appeal  from  circuit  court.  Hale  county ;  John  Moore,  Judge. 

This  was  an  action  brought  by  I.  Rosenberg  against  the 
Southern  Railway  Company  to  recover  damages  for  injury  to 
certain  household  furniture  of  the  plaintiff,  which  in  the  com- 
plaint is  alleged  to  have  been  received  by  the  defendant  as  a 
common  carrier,  to  be  delivered  to  the  plaintiff  at  Marion, 
Ala. ,  for  a  reward,  and  that  the  defendant  failed  to  so  deliver 
said  goods,  except  in  a  damaged  condition.  The  defendant 
pleaded  the  general  issue,  and  a  special  plea,  in  which  he  set 
up  that  the  injury  and  damages  for  the  recovery  of  which  the 
suit  is  brought  are  barred  by  the  statute  of  limitations  of  one 
year.  To  the  special  plea  of  the  statute  of  limitations  of  one 
year  the  plaintiff  demurred  upon  the  ground  that  the  suit  is 
for  the  recovery  of  damages  arising  from  the  breach  of  a  con- 
tract, and  is  not  barred  by  the  statute  of  limitations  of  one 
year.  This  demurrer  was  sustained.  Thereupon  the  cause 
was  tried  upon  issue  joined  on  the  plea  of  the  general  issue. 
The  evidence  introduced  was  without  conflict,  and  proved  the 
averments  of  the  bill.  Upon  the  introduction  of  all  the  evi- 
dence, the  court,  at  the  request  of  the  plaintiff,  gave  the  gen- 
eral affirmative  charge  in  his  behalf.  To  the  giving  of  this 
charge  the  defendant  duly  excepted.  There  were  verdict 
and  judgment  for  the  plaintiff.  The  defendant  appeals. 
Affirmed. 

F.  L.  Pettus  and  A.  M.  Tunstall,  for  appellant. 
Thos.  E.  Knight,  for  appellee. 

DOWDELL,  J.  There  are  only  two  questions  presented  by 
the  record.  One  is  the  action  of  the  court  in  sustaining  plain- 
tiff's demurrer  to  the  defendant's  plea  of  the  statute  of  limita- 
tions of  one  year.  The  other  is  the  giving  of  the  affirmative 
charge  requested  in  writing  by  the  plaintiff.  This  latter 
assignment  of  error  is  not  insisted  upon  in  argument.  More- 
over, the  evidence,  without  any  conflict,    made  out  a  prima 

•See  3  Enc.  PI.  &  Pr.  817  etseq, ;  2  Rap.  &  Mack's  Dig.  263  et  seq. 
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facie  case  in  favor  of  the  plaintiff,  which  authorized  the  giving 
of  the  charge  as  requested. 

The  present  action  is  one  ex  contractu,  and  the  statute  of 
limitations  of  one  year  presented  no  defense  to  the  action. 
It  was  well  brought  within  six  years,  and  consequently  there 
^was  no  error  in  sustaining  the  demurrer  to  the  defendant's 
plea.  Railroad  Co.  v.  Eichofer,  lOO  Ala.  224,  14  South.  i;6; 
McDaniel  V.  Johnson,  no  Ala.  526,  19  South.  35;  McCarthv 
V.  Railroad  Co.,  102  Ala.  193,  14  South.  370,  48  Am.  St.  Rep. 
29;  Holland  v.  Express  Co.,  114  Ala.  128,  21  South.  992. 
There  is  no  error  shown  by  the  record,  and  the  judgment  of 
the  circuit  court  is  affirmed. 


Smith  Bros.  &  Co.,  Limited,  v.  Nbw  Orleans  &  N.  E. 

R.  Co.  eiaL  (13,593.) 

{Supreme  Court  of  Louisiana^  Feb,  18 ^  igoi,) 

[30  So.  Rep.  265.] 

Carrying  Goods  in  Bond— Breach  of  Contract— Damages.*— Thip  is 
an  action  for  damages  for  the  breach  of  an  oblig-ation  of  the  carriers  to 
carry  goods  in  bond.  Plaintiff's  instructions  were  not  misleading,  but 
in  all  respects  were  clear  enough.  The  reasons  of  plaintiff  for  desiring 
the  goods  to  come  from  Charleston  in  bond  were  evident  enough  to  warn 
defendants  not  to  take  them  out  of  bond.  Proper  papers  were  delivered 
by  plaintiff  for  obtaining  the  goods  to  be  carried  in  bond.  The  goods 
were  taken  out  of  bond  without  authority,  and  were,  in  consequence,  of 
less  value  at  the  point  of  destination  than  they  would  have  been,  had 
they  been  brought  there  in  bond,  as  intended  by  plaintiff.  The  defend- 
ants are  liable  for  damages  which  might  have  been  foreseen.  They 
knew  that  plaintiff  is  a  merchant  who  would  seek  to  sell  his  goods  in 
the  most  favorable  market.  It  was  not  proper  for  them  to  assume  (al- 
though they  were  in  good  faith)  that  it  was  as  well  to  pay  the  duties  in 
Charleston,  and  there  take  the  goods  out  of  bond,  thereby  rendering  it 
no  longer  possible  to  export  them  from  New  Orleans.  Taking  the  goods 
out  of  bond  was  an  act  of  interference  with  plaintiff's  right,  rendering 
the  defendants  responsible  for  actual  damages. 

Same— Same — Liability  of  Connecting  Carriers. — Between  the  two 
defendants, — the  one  the  initial  line  and  the  other  the  continuing  line 
to  the  point  of  destination, — the  responsibility  is  solidary ;  both  having 
taken  part  in  the  taking  of  the  goods  out  of  bond,  and  the  carrying  of 
them  to  the  point  of  destination. 

( Syllabus  by  the  Court. ) 

Appeal  from  civil  district  court,  parish  of  Orleans ;  Fred  D. 
King,  Judee. 

Action  by  Smith  Bros.  &  Company.  Limited,  against  the 
New  Orleans  &  Northeastern  Railroad  Company  and  others. 
Judgment  for  plaintiff  against  all  the  defendants  except  the 
New  Orleans  &  Northeastern  Railroad  Company,  and  they 
appeal.     Reversed  and  remanded. 

♦See  eenerally,  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  233  et  seq,\  9  Cent. 
Dig.,  col.  379  ei  seq.\  2  Rap.  &  Mack's  Dig.  55  ei  seq. 
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Henry  J.  Leovy  and  Rice  &  Montgomery,  for  appellants 
Charleston  &  S.  Ry.  Co.,  Savannah,  F.  &  W.  Ry.  Co.,  and 
Alabama  Midland  R.  Co. 

Deriegre,    Blair  &  Denegre,  for  appellee  Smith  Bros.  &  Co. 

Harry  H.  Hall,  for  appellee  New  Orleans  &  N.   E.  R.  Co. 

BREAUX,   J.     Plaintiff  claims  damages    in  the    sam    of 
$2, 182.66,  growing  out  of  defendants'  failure  to  carry  a  con- 
signment of  rice  in   bond.  Plaintiff  avers,  substantially,  that 
218,260  pounds  of  rice  were  shipped  to  it  from  Hamburg  on  the 
steamship  Dalmetia,  due  to  arrive  in  Charleston,  S.  C,  in  May, 
1898:  that,    through  their  agents,    the    defendant  railroads 
applied  to  plaintiff  for  the  transportation  of  the  consignment 
over  their  line  of  railroads  from  the  port  above  named  to  New 
Orleans;  that  plaintiff  made  known   to  these  agents  that  it 
wanted  the  rice  carried  in  bond,  as  sanctioned  by  a  statute  of 
the  United  States  (without  custom   duty),    and  that  for  that 
reason  thev  were  not  willing  to  pay  the  custom  duty  of  2  per 
cent,  per  pound  at  the  port  of  Charleston ;  that,  after  having 
been  informed  of  plaintiff's  desire,  the  defendants*   agents 
advised  it  of  their  willingness  and  ability  to  transport  this  rice 
on  the  conditions  before  stated ;  that,    on  receiving  this  in- 
formation, plaintiff  delivered  its  bill  of  lading  to  the  agents  of 
the  Northeastern  Railroad  Company,   who  promised  to  make 
all  needful  arrangements  with  the  steamship   before  named, 
and  with   the   custom-house  authorities  at  Charleston,    and 
with  other  connecting  railroads,  for  the  transportation  of  the 
rice  through  to  New  Orleans  in  bond,    without   payment  of 
custom  duties;  that  the  said  railroad  company  bound   itself 
to  deliver  this  rice  in  bond  to  plaintiff  in  New  Orleans  for  25 
cents  per  100  pounds,    for  all  charges.     The   invoice,  dated 
May  10,  1898,  issued  in  Hamburg  for  the  1,000  bags  of  rice  in 
question,  which  in  due  time  was  placed   in  the  hands  of  the 
Plant  Railroad  System,    after  the  arrival  of  the  steamship 
Dalmetia  at  Charleston,  among  other  statements,  contained  the 
following:     ** To  be  shipped  per  Str.  Dalmetia  to  Charleston 
in  bond  for  New   Orleans.*'     On   May  25th   the   agent  here 
wrote  to  the  representative  of  the  Plant  System,  inclosing  the 
invoice  to  which  we  have  just  referred.     The  letter  contained 
the  following,  among  other,  statements:     **As   I   understand 
it,  the  Plant  System   is  a  bonded   line,  and  there  will  be  no 
difficulty  in  handling  the  business  to  New  Orleans.     All  custom- 
house duties  to  be  paid  here  by  Smith  Bros.  &  Co.,  Limited.** 
A  member  of  the  plaintiff  firm  testified  that  when  he  delivered 
the  bill  of  lading  to  the  agent  in  New  Orleans,  in  the  presence 
of  the  agent  of  the  Plant  System,  who  was  here  at  that  time, 
he  stated  to  them   that  it  was  necessary  for  the  rice  to  come 
in  bond.     He  also  stated,  as  a  witness,   that  he  declined  to 
turn  over  his  rice  to  a  rival  system  of  railroads,  to  be   hauled 
for  the  same  rate,  as  he  was   led  to  believe  that  the   Plant 
System  was  also  a   bonded  road.     As  relates  to  the   Plant 
System,  its  co-defendant,  the  New  Orleans  &  Northeastern 
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Railroad  Company,  charges  that  the  former  agent  falsely  rep- 
resented that  their  system  was  a  bonded  line,  and  also  repre- 
sented that  they  could  bring  the  rice  from  Charleston  to  New 
Orleans  without  the  payment  of  duty,  and  that  they  paid  the 
duty,  although  well  aware  that  they  ought  not  to  have  paid  it. 
This  defendant  avers  that  the  judgment  of  the  lower  court 
released  the  New  Orleans  &  Northeastern  Railroad  Company 
from  all  liability,  and  held  its  co-defendant  the  Plant  System 
for  the  damages,  because  it  had  not  committed  the  breach  of 
contract  of  which  plaintiff  complained;  that  it  was  pretended 
by  the  officers  of  the  Plant  System  that  their  officials  had  been 
mislead  by  a  letter  of  instructions  sent  by  the  agent  of  the 
New  Orleans  &  Northeastern  Railroad  Company, — a  position 
not  sustained  in  the  district  court ;  that  the  officers  of  the 
Plant  System  always  undertsood  that  the  rice  in  question  was 
to  be  shipped  in  bond ;  that  they  were  informed  by  the  cus- 
toms officials  in  Charleston  that  their  line  was  not  a  bonded 
road,  and,  instead  of  notifying  plaintiff,  they  purposely  with- 
held the  information  until  June  2d,  and  after  they  paid  the 
duties;  and  that  this  was  done  only  in  order  to  cover  the 
freight  upon  the  haul.  It  appears  that  about  June  the  rice 
arrived  in  New  Orleans,  but  not  in  bond,  in  violation  of  the 
agreement  to  which  we  have  just  referred.  The  New  Orleans 
&  Northeastern  Railroad  Company  refused  to  deliver  the  rice 
to  plaintiff  without  payment  to  it  of  the  custom  charges, 
amounting  to  $4,362. 12,  and  the  freight  charges  of  25  cents 
per  100  pounds.  To  prevent  loss  and  to  avoid  a  forced  sale, 
plaintiff  paid  these  amounts  under  protest,  and  reserved  all  of 
its  rights  to  sue  for  and  recover  the  amount  thus  paid  to  this 
railroad.  Plaintiff,  in  its  petition,  sets  out  at  some  length  the 
loss  it  incurred  in  consequence  of  defendant's  disregard  and 
violation  of  the  agreement  as  stated,  growing  out  of  the  fact, 
it  avers,  in  substance,  that  the  rice  could  have  been  more 
profitably  handled  and  sold  here  in  bond  than  with  the  custom 
duties  paid,  for  the  reason  that  if  it  had  been  in  bond  it  could 
have  been  exported  to  foreign  markets,  or  it  could  have  been 
sold  to  the  United  States  government,  which  at  the  ti.ne  was 
buying  large  quantities  of  such  food  for  its  armies,  and,  further, 
that  plaintiff  could  not  profitably  handle  so  large  a  quantity 
of  rice  not  in  bond,  owing  to  the  limited  sales  of  rice  in  the 
local  market  at  the  time.  Plaintiff  charges  that  all  these  facts 
were  well  known  to  the  defendants  when  they  promised  to 
transport  the  rice  in  bond.  Plaintiff  avers  that  it  had  to  sell 
this  rice  in  the  local  market  for  less  than  it  cost,  and  that,  if 
the  defendants  had  complied  with  their  contract  as  a  common 
carrier,  instead  of  losing  it  would  have  made  a  profit.  It 
claimed  from  the  defendants  in  solido  the  amount  of  loss  it 
alleges  it  has  sustained,  and  the  profits  it  would  have  made. 
The  final  balance  of  the  exhibit  annexed  to  the  petition  reads, 
"Actual  loss  per  pound  $.0156."  The  defendants  filed  sepa- 
rate answers.     The  New   Orleans  &  Northeastern   Railroad 


422  CARRIERS  OP  PRBIGHT  Vol  XXII 

(N8) 
Smith  Bros.  Sl  Co.  v.  New  Orleans,  etc.,  R.  Co 

Company  admits  that  a  consignment  of  rice  was  made  to  the 
plaintiff  as  alleged,  and  specially  avers  that  it  was  agreed  by 
its  agent  with  the  agent  of  the  Plant  System  that  the  rice  was 
to  come  from  Charleston  to  New  Orleans  over  the  Plant 
System  and  this  defendant's  road  in  bond,  and  that  it  was 
understood  that  the  customs  duty  of  two  cents  per  pound 
should  not  be  paid  in  the  port  of  Charleston.  This  defendant 
avers  that  it  was  in  no  wise  responsible  for  the  failure  of  the 
Plant  System  of  railroads  to  carry  out  the  instructions 
received,  or  to  fulfill  the  undertaking  it  had  assumed,  and 
that,  if  any  payment  of  the  duty  in  question  made  by  the 
Plant  Sytsem  has  violated  any  contract  with  plaintiff,  this  de- 
fendant is  not  responsible  for  its  violation.  The  other  defend- 
ant, the  Plant  System,  alleges,  in  substance,  in  its  answer,  that, 
if  anv  damaees  have  been  suffered  by  the  plaintiff,  it  alone 
was  at  fault,  in  communicating  its  instructions  and  purposes 
to  the  agent  of  the  New  Orleans  &  Northeastern  Railroad 
Company,  or  in  the  misleading  instructions  given  to  the  repre- 
sentative of  the  Plant  System  by  the  agent  of  the  New  Orleans 
&  Northeastern  Railroad  Company.  The  judgment  of  the 
district  court  was  in  favor  of  plaintiff  and  against  the  defend- 
ant the  Plant  System  for  the  sum  of  $2, 182.66,  with  legal 
interest  from  June  22,  i8q8,  and  sustained  the  writ  of  attach- 
ment sued  out  by  plaintiff.  As  relates  to  the  New  Orleans  & 
Northeastern  Railroad  Company,  the  district  court  rejected 
the  demand  of  plaintiff. 

There  is  no  question  but  that  the  plaintiff  desired  to  have 
the  rice  carried  from  Charleston  to  New  Orleans  in  bond,  and 
that  ample  notice  oi  plaintiff's  wish  in  this  respect  was  given 
to  the  agent  of  the  New  Orleans  &  Northeastern  Railroad 
Company  in  New  Orleans.  We  think  that  it  is  equally  as 
evident  that  the  Plant  System  was  aware  of  the  instructions 
given  by  plaintiff  for  hauling  the  rice  in  bond.  While  it  is 
true  the  testimony  is  conflicting,  one  of  the  members  of  the 
plaintiff  firm  who  testified  and  the  agent  of  the  New  Orleans 
&  Northeastern  Railroad  Company  agree  in  the  statement 
that  such  were  the  instructions  received  and  afterwards  com- 
municated to  the  officials  of  the  Plant  System.  The  agent  of 
the  Plant  System  admitted,  as  a  witness,  that  his  understand- 
ing and  that  of  the  agent  of  the  New  Orleans  &  Northeastern 
Railroad  Company  was  that  the  Plant  System  was  a  bonded 
line.  But  this  was  error,  as  the  Plant  System  was  not  a 
bonded  line  for  south-bound  freight  from  Charleston.  We 
will  not  dwell  upon  this  particular  issue  at  any  length.  Before 
passing  to  the  consideration  of  another  ground  of  the  decision, 
we  will  state,  however,  with  reference  to  one  of  the  defend- 
ants (the  Plant  System)  that  it  must  be  held  to  have  been 
informed  of  plaintiff's  intention  regarding  this  consignment. 

We  repeat,  the  defendants  knew  that  the  goods  were  to  come 
to  New  Orleans  in  bond.  But,  while  virtually  conceding 
this,  the  defendants  urged   that  they  did  not  know,  and  that 
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plaintifi  did  not  make  the  least  attempt  to  inform  them  of,  the 
fact  that  it  (plaintifi)  wished  to  sell  the  fi:oods  to  the  United 
States  government,  or  to  ship  them^  duly  unpaid,  to  another 
country.  This  defense  is  particularly  urged  by  the  Plant 
System.  The  contention  on  its  part  is  that  the  New  Orleans 
&  Northeastern  Railroad  Company  did  not  specifically  explain 
or  instruct  its  co-defendant  as  to  the  intention  of  plaintiff 
regarding  the  sale  to  the  United  States,  or  a  reshipment  of 
the  goods,  as  just  stated,  and  that  it  (the  Plant  System)  had 
the  right  to  infer  that  the  only  possible  damage  that  plaintiff 
could  suffer  would  arise  from  the  payment  at  Charleston  instead 
of  at  New  Orleans,  and  that,  as  no  damage  could  have  arisen 
in  that  case,  none  was  due.  This  is  the  important  question 
involved.  The  proof  is  that  the  grade  of  rice  in  question 
could  not  compete  in  New  Orleans  with  the  domestic  rice, 
and  that  it  was  quite  evident  that  the  rice  was  only  suitable 
for  exportation  from  the  port  of  this  city.  In  answer  to  the 
proposition  that  the  low  Quality  or  grade  of  the  rice  was  warn- 
ing enough  not  to  take  it  out  of  bond,  and  that  it  must  have 
been  evident  from  that  fact  that  it  was  intended  for  exporta- 
tion, defendants  deny  that  this  was  a  warning  or  notice  at 
all.  We  can  only  say,  in  deciding  the  question,  that,  whether 
that  fact  was  in  itself  a  warning  or  not,  defendants  should  not 
have  taken  the  goods  out  of  bond.  Viewed  in  the  most  favor- 
able light,  defendants'  action  was  hasty  and  ill  advised. 
They  must  or  should  have  known  that  the  owner  had  an  obiect 
in  importing  this  rice  in  bond.  A  member  of  the  plaintiff 
firm  testified  positively  that  one  of  the  agents  of  the  Plant 
System  had  been  informed  of  the  object.  There  are  circum- 
stances sustaining  the  correctness  of  that  statement.  The 
right  to  ship  in  bond  was  absolute,  and  one  should  have  been 
extremely  slow  in  interfering  with  the  right  without  special 
instructions.  In  the  presence  of  the  testimony,  and  in  view 
of  the  surrounding  facts  and  the  rights  of  the  parties,  we  do 
not  think  it  possible,  in  justice  and  reason,  to  arrive  at  the 
conclusion  that  defendants  were  justified.  The  rice  was 
intended  by  the  owner  for  exportation  or  for  sale  to  the  United 
States,  and  it  was  not  for  defendants  to  assume  that  it  was 
intended  to  be  sold  in  New  Orleans.  It  is  evident  that  on  re- 
ceipt of  the  rice  in  bond  the  plaintiff  would  have  exported  it,  if 
it  had  been  to  its  advantage.  It  appearing  that  it  would  have 
been  profitable  at  the  time  to  export  this  rice,  it  is  not  for 
defendants  to  set  up  the  defense  that,  if  it  had  been  sold  to 
the  United  States  govemme'nt,  the  receipt  in  bond  would  not 
have  been  of  any  benefit.  The  test,  as  relates  to  the  measure 
of  damages,  is  the  disposition  which  plaintiff  might  have  made 
of  it  by  exportation,  if  exportation  was  to  its  benefit.  On  this 
point  the  defendants  insist,  substantially,  that  no  consequence 
which  is  not  the  necessary  and  ordinary  result  of  a  breach  of 
the  obligation  can  be  supposed  to  have  been   contemplated* 
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unless  full  information  be  imparted  to  the  party  sought  to  be 
held  liable  at  the  time  of  entering  into  the  engagement ;  in 
other  words,  that  the  ** special  circumstances*'  rendering  it 
important  to  plaintiff  that  the  goods  should  arrive  in  New 
Orleans  in  bond  were  not  communicated  to  the  defendants, 
who  therefore  cannot  be  held  to  have  contemplated  or  to  have 
foreseen  the  damages  which  might  result  from  the  duties 
being  paid  in  Charleston;  citing  articles  1934-1943  of  the 
Civil  Code  and  a  number  of  decisions.  True,  in  this  case  the 
defendants  were  not  guilty  of  fraud  or  bad  faith,  and  in  con- 
sequence the  question  falls  within  the  meaning  of  the  articles 
just  cited.  We  are  inclined  to  the  opinion  that  these  articles 
are  not  as  restricted  in  their  scope  as  defendant  would  have 
us  take  them.  The  words  of  one  of  the  articles  are,  **such 
damages  as  were  foreseen  or  might  have  been  foreseen."  We 
think  that  the  special  condition  attached  was  directly  brought 
home  to  defendants  by  the  recital  contained  in  the  invoice  in 
their  possession.  The  damages  resulting  from  the  breach 
might  have  been  foreseen.  The  loss  in  the  value'of  the  goods 
was  a  direct  consequence  of  the  breach  of  the  obligation. 
Besides,  information  had  been  imparted  to  at  least  one  of  the 
defendants,  if  not  both,  ample  enough  to  warn  either  or  both 
not  to  pay  the  duty.  This,  as  we  think,  brings  the  case  within 
the  rule  furnished  by  the  cases  cited  by  the  defendants;  the 
leading  case  being  Hadley  v.  Baxendale,  9  Exch.  341.  The 
decisions  rendered  under  the  common  and  civil  law  systems, 
in  our  opinion,  do  not  hold  that  one  is  not  responsible  unless 
every  damage  possible  is  brought  home  to  him  in  express 
terms  at  the  time  the  obligation  was  assumed.  It  is  true  that 
the  loss  is  limited  to  the  thing  which  was  the  object  of  the 
obligation.  Pothier  (Dupin's  Edition,  vol.  i)  illustrates  the 
principle  thus:  Let  us  suppose  that  I  have  sold  a  thing  hav- 
ing a  well-known  value  in  the  market,  and  which  I  bought 
myself  to  deliver  within  a  certain  time,  and  that  I  failed  to 
comply  with  my  obligation.  If  in  that  time  the  article  had 
increased  in  value,  and  it  can  no  longer  be  purchased  at  the 
same  price,  the  increase  in  price  which  the  buyer  from  me  is 
oblige^  to  pay  is  a  damage  which  I  owe,  because  it  is  dam- 
age suffered  propter  rem  ipsam  non  habitam,  which  is  in 
touch  with  the  thing  which  is  the  obiect  of  the  contract,  and 
which  I  might  have  foreseen.  This  authority  then  gives  ex- 
amples of  damages  which  could  not  have  been  foreseen.  The 
latter  do  not  cover  defendants'  case.  Pothier's  view  has  the 
support  of  the  civil-law  authorities.  To  conclude  upon  this 
subject,  the  carrier  who  takes  goods  of  a  merchant  out  of 
bond,  without  instructions,  and  despite  the  circumstances 
indicating  thai  they  had  a  value  in  bond,  is  not  in  the  situa- 
tion of  one  who  could  have  foreseen  the  possibility  of  accruing 
damages. 
The  responsibility  of  the  defendants  between  themselves 
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gives  rise  to  the  next  question.  The  New  Orleans  &  North- 
eastern Railroad  Company  insists  that  the  breach,  of  the 
obligation  was  committed  by  the  Plant  System ;  and  the  Plant 
System,  on  the  other  hand,  contend  that  they  only  carried  oat 
instructions  communicated  by  the  agent  of  the  first-named 
road.  A  letter  was  introduced  in  evidence,  written  by  the 
agent  of  the  New  Orleans  &  Northeastern  Railroad  Company, 
instructing  the  Plant  System  to  pay  the  customs  duties.  This 
was  understood,  the  Plant  System  contend,  as  including  all 
customs  duties  paid.  There  were  two  or  more  different  state- 
ments in  this  letter ;  one  leading  to  the  inference  that  it  was 
the  carrier's  wish  that  the  duties  be  paid  in  Charleston,  and 
the  other  that,  in  compliance  with  its  desire,  they  must  not 
be  paid.  There  was  direct  contradiction  in  the  letter.  The 
writer's  testimony  was  admitted  to  explain  the  meaning  of  the 
letter.  To  this  explanation  counsel  for  the  Plant  System 
objected,  and  reserved  a  bill  of  exceptions  to  its  admissibility. 
For  the  reasons  just  stated,  the  letter  was  confusing  and  am- 
biguous. The  explanation  was  properly  heard.  This  witness 
said  that  by  the  words  in  the  letter,  **If  any  customs  duties 
accrued  at  Charleston,  please  have  same  paid  and  billed 
against  the  shipment, ' '  he  meant,  if  any  charges  accrued  while 
the  shipment  was  in  bond,  same  were  to  be  paid,  and  billed 
against  the  shipment.  The  other  testimony  of  this  witness  in 
this  connection  does  not  relieve  his  company  from  all  responsi- 
bility. It  remains  that  these  defendant  companies  acted 
together.  One  was  the  continuing  line  of  the  other  in  carry- 
ing this  freight.  They  both  obligated  themselves  as  carriers, 
and  each,  we  think,  took  a  part  in  securing  this  freight,  and 
to  that  end  in  taking  it  out  of  bond.  The  information  gained 
by  one  of  the  officials  at  one  end  of  the  line  was  communicated 
to  the  other  at  the  other  end.  The  errors  of  each  in  the 
interest  of  both  and  with  the  sanction  of  both  do  not  present 
issues  enabling  us  to  conclude  that  the  damages  were  all  due 
by  one  of  these  railroads.  As  relates  to  the  amount,  we  do 
not  think  that  the  testimony  would  justify  us  in  reducing  it 
lower  than  found  due  by  the  judgment  of  the  district  court. 
For  these  reasons,  the  judgment  of  the  district  court  is 
avoided,  annulled,  and  reversed,  and  it  is  now  ordered,  ad- 
judged, and  decreed  that  there  be  a  judgment  in  favor  of  plain- 
tiff against  defendants  in  solido  for  the  sum  of  $2. 182.66.  with 
interest  at  5  per  cent,  from  June  22,  1898,  until  paid.  It  is  fur- 
ther ordered  that  the  writ  of  attachment  herein  issued  be  main- 
tained with  plaintiff's  lien  and  privilege  on  the  property 
attached.  Costs  of  appeal  are  to  be  taxed  to  defendants 
and  appellants. 

MONROE,  J.,  concurs  in  the  decree. 
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Proctor  v.  Southern  Ry.  Co. 

{Supreme  Court  of  South  Carolina^  July  17,  igoi,) 

[39  S.  E.  Rep.  351.] 

Damages — Avoiding  Removal  to  Federal  Court — Instructions. — In  an 
action  for  personal  injuries  it  is  not  reversible  error  for  the  judgre  in  his 
charge  to  say  that  the  allefi^ation  of  damages  for  $1,995  was  made  only 
to  avoid  removal  to  the  United  States  court  where  the  jury  find  a  verdict 
for  $740. 

Frightening  Team  at  Crossing — Wantonness— Damages.* — Where  the 
complaint  in  an  action  against  a  railroad  company  alleges  that  defend- 
ant "willfully,  wantonly,  and  recklessly,"  with  intent  to  injure  plaintiff, 
let  off  steam  from  its  engine,  and  blew  the  whistle,  thereby  frightening 
plaiutiff^s  team  at  a  crossing,  an  instruction  that  the  jury  may  g'ive 
damages  arising  from  negligence  alone  was  erroneous. 

Appeal  from  common  pleas  circuit  court  of  Greenwood 
county;  Benet,  Judge. 

Action  by  John  M.  Proctor  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

The  following  complaint  was  filed : 

**John  M.  Proctor,  the  plaintiff  above  named,  by  Graydon 
&  Giles,  his  attorneys,  complaining  of  the  Southern  Railway 
Company,  the  defendant  aforesaid,  alleges: 

**(i)  That  the  said  defendant,  the  Southern  Railway  Com- 
pany, is  a  corporation,  duly  chartered  under  and  by  virtue  of 
the  laws  of  the  state  of  Virginia,  and  owns  and  operates  a 
certain  railroad  between  the  cities  of  Greenville  and  Columbia, 
in  this  state,  known  as  the  'Columbia  &  Greenville  Railroad 
Company, '  together  with  the  tracks,  cars,  locomotives,  and 
other  appurtenances  ^hereunto  belonging.  (2)  That  on  the 
13th  day  of  September,  1899,  while  the  plaintiff  was  returning 
from  the  city  of  Greenwood  to  his  home  in  the  county  of 
Greenwood,  in  the  state  of  South  Carolina,  and  while  travel- 
ing along  the  public  road  near  the  track  of  the  defendant, 
driving  two  mules  hitched  to  a  two-horse  wagon,  at  a  point 
near  the  oil  mill  in  the  town  of  Ninetysix,  said  comity,  the 
plaintiff  observed  an  engine  and  a  train  of  freight  cars  attached 
thereto  belonging  to  the  defendant,  and  operated  by  its  agents, 
servants,  and  employees,  on  the  track  of  the  defendant,  and 
moving  in  the  direction  of  the  said  town  of  Ninetysix,  and 
towards  the  plaintiff,  and  about  to  meet  the  plaintiff's  wagon 
and  team.  (3)  That  the  plaintiff,  to  avoid  meeting  the  said 
engine  and  train  of  freight  cars  attached  thereto,  drove  out  of 
and  off  of  the  said  public  road,  and  away  from  the  track  of  the 
defendant,  and  stopped  his  said  team  to  allow  the  said  engine 
and  train  of  freight  cars  attached  thereto  to  pass,  the  said 
plaintiff  being  then  and  at  all  times  in  plain  and  open  view  of 
the  defendant,  its  agents,  servants,  and  employees;  when 
the  defendant,  its  agents,    servants,  and  employees,  saw  that 

*See  notes  at  end  of  case. 
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the  plaintiff  had  moved  his  wagon  and  team  oS  from  the  pub- 
lic road,  and  away  from  the  noise  of  said  engine  and  train  of 
freieht  cars  attached  thereto,  then  the  defendant,  its  agents, 
servants,  and  employees,  caused  the  said  engine  and  train  of 
freieht  cars  attached  thereto  to  come  to  a  full  stop  on  the 
track  of  the  defendant's  road.  (4)  That  the  plaintiff,  seeing 
that  the  said  engine  and  train  of  freight  cars  attached  thereto 
had  come  to  a  full  stop,  then  drove  his  said  waeron  and  team 
back  into  the  said  public  road,  and  attempted  to  pass  the 
said  engine  and  train  of  freight  cars  attached  thereto  while 
standing;  but,  as  soon  as  the  plaintiff  approached  near  and 
opposite  to  the  said  engine,  he  being  in  the  said  public  road, 
the  defendant,  its  agents,  servants,  and  employees  who  were 
in  charge  of  the  said  engine  and  train  of  freight  cars  attached 
thereto,  and  being  in  full  and  plain  view  of  the  plaintiff  and 
his  wagon  and  team,  with  intent  to  frighten  and  scare  the 
plaintiff's  team  and  injure  the  plaintiff,  willfully,  wantonlv, 
and  recklessly,  and  not  regarding  the  rights  of  the  plaintiff 
in  that  regard,  let  off  steam  from  said  engine,  blew  the  whistle 
attached  to  said  engine,  so  that  the  said  team  of  mules  be- 
came frightened  and  unmanageable,  and  were  made  to  run 
away,  and  threw  the  plaintiff  out  of  said  wagon,  and  the 
wheels  of  said  wagon  were  made  to  pass  over  the  body  of  the 
plaintiff,  inflicting  serious  and  painful  wounds  and  bruises  on 
plaintiff's  back,  foot,  and  injuring  the  plaintiff  internally,  so 
that  he  became  ill  and  sick,  and  for  a  long  time  was  unable  to 
attend  to  his  business,  and  was  confined  to  his  bed,  and 
suffered  intense  pain  from  the  injuries  to  his  left  kidney;  and 
he  fears  that  from  the  effects  of  said  injuries  he  will  never  be 
strong  and  well  again.  (5)  That  by  reason  of  the  injuries  as 
aforesaid,  received  bv  the  willful,  wanton,  and  negligent  con- 
duct of  the  defendant,  its  agents,  servants,  and  employees, 
the  plaintiff  has  been  damaged  by  the  defendant  in  the  sum 
of  $i,QQ5.  Wherefore  the  plaintiff  demands  judgment  against 
the  defendant  in  the  sum  of  $1,995,  and  the  cost  of  this 
action. ' ' 
The  trial  judge  instructed  the  jury  as  follows: 
"The  case  you  have  been  trying,  and  have  now  about  reached 
the  conclusion  of,  is  an  action  for  damages  brought  by  the 
plaintiff.  Proctor,  against  the  Southern  Railway  Company, 
for  alleged  injuries  said  to  have  been  inflicted  upon  him  bv 
the  railroad  company  or  its  servants.  The  allegations  are 
of  such  a  character  as,  if  established  by  testimony,  by 
the  preponderance  of  proof,  would  Justify  a  jury  in  finding 
a  verdict  for  damages,  either  actual  damages  or  puni- 
tive, or  both,  or  only  actual  or  only  punitive.  It  depends 
entirely  on  the  testimony.  The  allegations  are  so  framed  that 
counsel  had  the  right  to  introduce  testimony  as  to  actual 
damages,  and  also  evidence  as  to  punitive,  vindictive  dam- 
ages; and  it  is  left  entirely  with  the  jury  to  say  from  the  testi- 
mony whether  the  plaintiff  has  made  out  his  case  for  damages 
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of  any  kind,  or  in  any  amount.  You  have  heard  counsel  on 
both  sides  speak  of  actual  and  compensatory  damages,  and  of 
punitive,  vindictive,  or  exemplary  damages,  and  perhaps  a 
word  or  two  of  explanation  may  help  you  so  that  you  may  the 
better  weigh  the  testimony.  When  a  man  seeks  only  actual 
damages,  called  also  ^compensatory  damages,'  he  seeks  at  the 
hands  of  the  jury  only  enough  money  to  place  him  where  he 
was  before, — to  pay  him  back,  to  compensate  him  for  the 
actual  injury.  But  when  he  seeks  and  obtains  punitive  dam- 
ages as  well  as  actual,  the  jury  in  the  case,  if  it  is  a  proper 
case,  are  allowed  in  law,  after  having  ascertained  how  much 
he  ought  to  receive  as  compensation,  to  add  another  amount 
of  money,  not  for  the  purpose  of  the  compensation  of  the 
plaintiff,  but  for  the  purpose  of  inflicting  a  penalty  upon  the  de- 
fendant for  the  wrongdoing  proved, — something  in  the 
nature  of  a  punishment,  very  similar  to  a  fine  imposed  in  a 
criminal  court  for  a  violation  of  the  law;  and  intended  not 
only  to  punish  for  the  wrongdoing  in  the  past,  but  to  act  as  a 
warning  for  the  future  not  to  repeat  such  wrongdoing.  Hence 
they  are  called  *  punitive  damages,'  the  word  *  punitive*  mean- 
ing of  the  character  of  punishment.  They  are  also  called 
'vindictive  damages,'  supposed  to  embody  the  righteous 
indignation  of  a  jury  at  wanton,  reckless,  willful  wrongdoing; 
and  they  are  also  called  *  exemplary  damages,'  because  thev 
are  supposed  to  operate  as  an  example  not  only  to  the  defend- 
ant who  suffers  the  penaltv,  but  to  others  in  the  same  line  of 
business,  who  will  take  warning. 

"Now,  in  this  case,  the  plaintiff  alleges  that  the  injuries 
which  he  alleges  in  his  complaint  were  inflicted  upon  him  be- 
cause of  the  willful,  wanton,  and  reckless  conduct  of  the  rail- 
way company  and  its  servants.  These  allegations,  if  they  are 
sustained,  bv  sufficient  proof,  by  the  preponderance  of  the 
testimony,  would  justify  a  jury  in  finding  punitive  damages, 
and  also  actual,  if  proved.  It  is  alleged  here  that  the  conduct 
spoken  of  as  willful,  wanton,  and  reckless  consisted  in  blow- 
ing the  whistle  of  the  engine  and  in  letting  off  steam  in  a  will- 
ful, wanton,  and  reckless  manner ;  and,  further,  that  those  acts 
were  done  with  the  intent  to  frighten  the  plaintiff's  team  of 
mules,  and  also  to  injure  him.  So  that,  under  the  allegations 
of  this  complaint,  the  plaintiff  charges  not  only  that  the  con- 
duct was  willful,  wanton,  and  reckless,  but  with  intent  to 
frighten  his  mules,  and  to  injure  him.  He  alleges,  further, 
in  his  complaint,  that,  as  a  consequence  of  that  conduct  on 
the  part  of  the  railroad  servants,  he  suffered  injurv ;  that  his 
team  ran  off,  having  been  frightened  by  the  blowing  of  *the 
whistle  and  the  letting  off  of  steam  in  the  manner  described; 
and  that  he  suffered  painful  wounds  and  bruises  in  his  back, 
and  he  also  suffered  internal  injury,  which  caused  him  to  be 
ill  and  sick,  and  unable  to  attend  to  business  for  a  long  time; 
and  that  he  was  confined  to  his  bed,  and  suffered  intense  pain 
from  injuries  to  his  left  kidney,  so  that  he  will  never  be  well 
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and  strong  asain ;  and  for  these  alleged  injuries  he  claims 
damages  to  the  extent  of  $i,Q95, — that  otherwise  odd  sum 
being  manifestly,  of  course,  to   come   within   the  amount  for 
which  a  suit  of  this  character  can  be  allowed  in   this  court, 
and  not  removed  to  the   federal  court.     If  they  had  asked  for 
more, — for  $2,000, — probably   the    railroad  company  would 
have  had  a  petition  to  remove  it  to  the   other  court ;  so  that 
the  amount  alleged  in  the  complaint  may  be  explained  in  that 
way.     $1,995  might  have   been   $1,999-09.  so  far  as  that   is 
concerned.     The  railwav  company,   answering,    denies  that 
the  plaintiff  is  entitled  to  any  damages  at  all;  denies  all  the 
allegations  of  the  complaint.     Therefore  the  burden  of  proof 
is  put  upon  the  plaintiff  to  establish  his  case  according  to  the 
measure  of  proof,  which   is  always  applied   in   the  court  of 
common  pleas  before  a  jury.     In  the   court  of  common  pleas 
he  is  not  required  to  prove  it  beyond  a  reasonable  doubt,  but 
by  the  preponderance  of  the  testimony.     So  that  you  will  take 
all  the  evidence  that  seems  to  favor,  tends  to  favor,  or  does 
favor  the  plainti9*s  claim   on  all  these  allegations,    and  put 
that  evidence  in  one  scale,  and  in  the  other  scale  over  against 
it  put  all  the  evidence,  no  matter   from   what  witness,  that  is 
against  the  plaintiff's  claim,  weigh  the  two  batches  of  testi- 
monv.  and,  if  the  testimony  in  favor  of  the  plaintiff's  claim 
clearly  weighs  more  than  the  testimony  against   it,  then  the 
plaintiff's  claim  has  been  established  by  the  preponderance  of 
the  testimony, — which   means    the  greater    weight   of  the 
testimony;  and  I  need   not  charge  this  intelligent^  jury   that 
'greater  weight  of  the   testimony*  cannot  and  should   never 
mean  the  greater  number  of  witnesses,  because  the  testimony 
of  one  good,  honest,  truthful   witness  should,   in  the  opinion 
of  an  intelligent  jury,  outweigh  the  testimony  of  a  dozen  or 
more  doubtful  or  untruthful   witnesses.     In   other  words,  the 
question  is,  how  much  truth  is  there  in  the  testimony.^     And 
if  the  jury  finds  more  truth  in  the  testimonv  of  one  man  than 
in  the  testimony  of  twenty,  then  that  man's  testimony  would 
outweigh  the  twenty  who   might   be  against  tim.     You  have 
heard  all  the  testimonv  in  the   case.     You  are  first  to  deter- 
mine, how  were  the  injuries  inflicted.^     That  is   one   of  the 
main  facts  first  to  be  ascertained.     Did  the  plaintiff  suffer  any 
injuries.?     If  so,  what  were  they,  and  to  what   extent  has  he 
been  injured  in  his   person,  and  are  the  injuries  temporary, 
cured  or  curable,  or  permanent.?     If  he  has,  according  to  the 
testimony,  and  that  is  your  view  of  it,   suffered  injuries,  then 
the  next  question  is,  who  is  to   blame?     He  charges  that  the 
railway  company  is  to  blame,  and  should  be  made  to  pav  him 
damages;  in  other  words,  he  charges  that  the  conduct  of  the 
railway  company  and  its  servants  was  the   direct,  proximate 
cause  of  the  injuries  he  suffered.     If  that   is  your  view  of  the 
case  by  the  preponderance  of  the  testimonv,  then,  if  you  are 
satisfied  that  the  injuries  were  due  directly  to  the  wanton  con- 
duct of  the  railway  company,  or  to  the  reckless  conduct  of  the 
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railway  company,  or  to  the  neeligcnce  of  the  railway  com- 
pany, the  plaintiff  would  be  entitled  to  damages.  If  simply 
to  the  neglieence — want  of  due  care — of  the  railway  company, 
he  would  be  entitled  to  actual  damages.  If  due  to  the  wanton 
conduct, — ^the  willful  conduct, — with  intent  to  injure  plaintiff 
(after  some  explanation  on  that  point  which  I  shall  give  you), 
he  would  be  entitled  to  punitive  damages. 

"The  plaintiff  alleges  that  the  blowing  of  the  whistle  and  the 
letting  off  of  steam  was  done  recklessly.  That  means  done  with- 
out care.  *  Recklessly'  generally  means  'gross  negligence.  *  It 
is  a  little  stronger  than  'carelessness*  in  its  usual  application, 
but  still  an  allegation  of  reckless  conduct  would  justify  a  jury  in 
finding  that  the  conduct  was  ordinary  negligence, — want  of  doe 
care, — if  the  plaintiff  failed  to  prove  gross  negligence,  wanton, 
willful  misconduct ;  and  what  is  meant  by  due  care  is  simply 
that  measure  of  caution  and  carefulness  which  was  proper 
under  the  circumstances.  That  measure  of  care  necessarily 
varies  in  the  different  cases,  just  because  the  circumstances 
developed  in  the  different  cases  vary.  A  man  who  is  driving 
a  team  of  horses  is  expected  by  all  people  of  intelligence  and 
common  sense  to  exercise  due  care, — just  that  amount  of  care 
which  he  should  exercise  in  proportion  to  the  probable  dan- 
ger in  driving  a  team  of  horses;  and  he  is  expected  to  exercise 
more  care  in  driving  that  team  of  horses  along  the  street  of 
a  town  than  out  in  the  country.  For  obvious  reasons,  the 
measure  of  care  varies.  So,  also,  the  man  who  is  driving  or 
operating  a  locomotive  and  train,  if  there  is  more  danger  in 
working  such  machinery,  from  its  weight,  and  the  speed  with 
which  it  moves,  and  the  tremendous  power  which  it  takes, 
then  common  sense  and  intelligence  would  expect  of  him  a 
greater  degree  of  care,  if  there  is  greater  danger  in  running  a 
train  than  in  driving  a  team  of  horses.  So,  also,  more  care  is 
expected  of  an  engineer  or  conductor  running  a  train  along  the 
streets  of  a  town,  where  there  are  numerous  traveled  places, 
than  out  in  the  country,  where  they  have  no  reason  to  expect 
the  presence  of  any  person,  may  be,  for  miles,  or  any  other 
obstruction  in  the  way.  You  see.  therefore,  that  the  measure 
of  care  necessarily  varies,  and  under  the  varying  circumstances 
just  this  amount  of  care  is  necessary:  that  amount  of  care 
which  would  or  should  have  been  exercised  by  a  person  of 
ordinary  intelligence  and  prudence.  A  jury  can  easily  apply 
that  in  every  case.  In  this  case,  therefore,  you  are  to  say 
what  amount  of  care  should  have  been  exercised  by  the  rail- 
way company *s  servants  in  operating  the  train  on  the  day 
mentioned  in  the  complaint,  at  the  place  mentioned  in  the 
complaint,  under  the  circumstances  detailed  in  the  testimony 

under  the  allegations  of  the   complaint.     So   much   for  doe 
care. 

ra!i3?^  plaintiff  goes  further,  and  says  that  the  conduct  of  the 

ntip^^^o^^"^^^"^/.^^^^"*^  w^s  wanton,  willful,   showing  an 
utter  disregard  of  the  rights  of  the   plaintiff,  and  it  was  done 


^*»  *  ®°^  FRIGHTENING  HORSES  431 

KCas 

Proctor  V.  Sottthern  Ry.  Co 

Mrith  intent  to  frighten  his  team,  and  to  injure  him.     Counsel 
for  the  defendant  has  submitted  to  the  court  as  matter  of  law 
that  a  principal  cannot  be  held  liable  in  punitive  damages  for 
the  wrongful  acts  of  his  agent  or  servant,  and  cited  authority 
from  the  supreme  court  at  Washington  in  other  cases ;  and,  as 
a  general  proposition,  that  is  good  law.     The  counsel  for  the 
railway  company  in  this  case  submitted  that  as  law,  arguing 
that  (as  those  cases  argued  in  the  cases  cited)  a  master  should 
not  be  subjected  to  a  penalty  or  a  punishment  for  the  willful 
and  wanton  misconduct  of  his  servant.     He  should  be  held 
liable  in  compensatory  damages  only ;  actual  damages  only. 
But,  like  all  general  statements,  they  are  not  always  applicable, 
not  applicable  to  all  cases.     What  is  good  law  in  one  case  would 
not  be  good  law  in  another  case ;  and  the  opinion  of  the  highest 
court  in  the  land,  while  good  as  to  that  particular  case,  might 
not  be  good  as  to  another  case,  where  the  facts  would  not  cor~ 
respond  sufficiently  with  the  facts  of  the  case  before  the  court ; 
because  whether  or  not  a  master  or  principal  should   be  held 
liable  in  punitive  as  well  as  actual  damages  for  the  wrongful 
act  of  his  servant  would  depend  on  whether  or  not  the  acts  of 
the  servant  or  agent  were  committed  while  he  was  conducting 
the  business  of  his  master  or  principal  within  the  scope  of  his 
agency,  actually  operating  within  the  limit  of  his  agency  as 
such  servant  of  the  master,    and  whether  the   principal  or 
master  had  either  expressly  or  impliedly  authorized  or  ratified 
or  adopted  the  acts  of  the  servant,    or  whether  the   master 
or  principal  had  been  guilty  of  negligence  in  selecting  or  em- 
ploying his  servant  or  agent.     For  example,    if  the  railway 
company  exercises  due  care   in  selecting  and  employing  its 
servants  to  operate  the  train,  and  if  those  servants,  in  operat- 
ing the  trains,  are  guilty   of  personal  acts  of  violence,    for 
instance,  upon  a  passenger,  not  in  the   line  of  the  business  as 
railroad  servants,  but  as  individuals,  why  the  railroad  com- 
pany would  not  be  held  responsible  for  such  violent  conduct 
on  the  part  of  the  servants;  but  in  conducting  the  business  as 
servants  they  mistreated  or  maltreated  a   passenger,    or  are 
guilty  of  any  wanton,  willful  misconduct  against  any  person, 
passengers,  or  other  people,  or  against  property,  if  doing  that 
in  the  line  of  the  business,  conducting  the  work  of  the  master, 
then  the  general  principle  laid  down  would  not  apply,  because 
the  railroad  companv  is  held  to  act  through   its  servants. 
That  is  all  that  the  public  sees  of  a  railway  company, — the 
servants  who  operate  the  trains.     They  stand  to  the  public 
as  the  railway  company,  and  if,  in  the  conduct  of  the  business 
as  the  railway  company's  servants  or  employees,    they  are 
guilty  of  willful,    wanton,   reckless   misconduct  towards  the 
public,   showing  an   utter  disregard   for  the   lives  and  prop- 
erty or  rights  of    the    public,  then  the  railway  companv, 
being  a  quasi  public  servant,  is  held  responsible  in  punitive 
damages.     So,  also,  if  the  railway  company  could  be  shown  in 
a  proper  cas.e  to  have  been  reckless  and  careless  in  employing 
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servants,  placing  incompetent,    inexperienced,    and  careless 
men  in  charge   of  dangerous  machinery,  like   a   locomotive, 
and  if  that  incompetent,  careless,  and  reckless  servant,    who 
should  not  have  been   employed  by  the  railway  company,  and 
who  would  not  have  been  employed  by  the  railway  company 
if  they  had  exercised  proper  care  in  selecting  and  employing 
a  servant,  is  guilty  of  conduct  which   causes  injury   to  the 
public  because  of  his  recklessness  and  incompetency,  why  then 
the  railway  company  would,  in  such  a  case,  be  properly  held 
liable  in  punitive  damages,    as  well  as  in  actual.     As  I  have 
said,  the  railway  company  is  a  quasi  public  servant.     It  does 
not  operate  its  railroad  just  as  a  private  corporation  operates 
its  factory  or  its  mills,  or  any  other  business  it  may  conduct. 
The  railway  company  owes  certain  duties  to  the   public.     It 
does  not  run  its  road  entirely  for  its  own  profit,  but  it  is  held 
bound  to  observe  certain  duties,  and  to  discharge  those  duties 
to  the  public,  and  among  them  is  that  they  should  employ  safe, 
competent  servants,  who  will  run  their  trains  with  due  care. 
So.  also,  it  is  very  properly  held  that,  while  whistling,   blow- 
ing the  whistle,  and  letting  of!  steam  may  be  necessary — must 
be  necessary — in  operating  a  railroad,  even  if  that,  however, 
is  done  unnecessarily,   and  wantonly   and  willfully,    for   the 
purpose  of  frightening  horses  or  other  cattle  near  the  track, 
that  is  an  infringement  of  the  railway  company's  duties  to 
the  public ;  and,  if   injury  results  therefrom,    the  railway   is 
properly  held  liable   in  damages,    either  in  actual  or  both 
actual  and  punitive,  as  the  testimony   in  a  proper  case  may 
justify.     It  is  for  you  to  say  in  this  case  whether  the  plaintiff 
has  proved  by  the  preponderance  of  the  evidence  that  he  was 
injured  in  the   manner  alleged.     If  he   was,    what  was  the 
extent  of  his  injury?     If  he  was   injured  to  a  certain  extent, 
whether  the  injuries  are  permanent  or  temporary  or  both.     If 
so,  was  the  railway  company  to  blame  directly  as  the  cause 
of  that  injury.^     If  so,  you  will  find  out  whether  he  is  to  obtain 
actual  damages  only,    or    actual    and   punitive.     With   my 
explanation  of  the  law,  I  think  you  will  be  able   to  say  from 
the  testimony  whether  he  is  entitled  to  either  or  both.     If  you 
come  to  the  conclusion  that   he   is  entitled  to  damages,  the 
amount  is  entirely  in  your  power  to  assess,  but  it  must  be.  of 
course,  in  accordance  with    the    testimony.     The    amount 
claimed  is  $i,9Q5.     You  cannot  go  beyond  that,    no   matter 
what  the  damages  proved ;  nor  can  you  go  to  that  extent  unless 
you  are  satisfied  that  the  proof  justifies  that  as  an  amount,  but 
any  amount  less  than  that.     If  you   come  to  the  conclusion 
that  he  is  entitled  to  any  damages,  you  will  assess  in  accord- 
ance with  the  testimony.     If  he  is  entitled  to  actual  damages, 
you  will  first   fix  that  amount.     Then  also  ask:     Is  he  also 
entitled  to  punitive  damages?    Was  the  conduct  of  the  railway 
company  wanton,  willful,  with   intent  to  injure — frighten  the 
team  and  iniure  the  plaintiff?     If  you  have  not  come  to  the 
conclusion,  then  you  can  only  grant  compensatory  damages; 
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actual,  not  punitive.  If  you  are  satisfied  that  the  injuries 
were  inflicted  by  the  railway  company,  and  were  due  simply 
to  a  want  of  due  care,  then  you  will  simply  award  actual  dam- 
s^es,  and  not  punitive  damages.  If  you  come  to  the  con- 
clusion that  the  plaintiff  is  entitled  to  a  verdict  for  damages  in 
any  amount,  you  will  write  the  verdict  out  in  words,  and  not 
in  figures,  and  say,  *We  find  for  the  plaintiff  so  manv  dollars 
damages. '  If  the  testimony  does  not  satisfy  you  that  the 
plaintiff  is  clearly  entitled  to  his  damages  by  the  preponderance 
of  the  testimony,  then  you  will  say,  *We  find  for  the  defend- 
ant' 

**I  am  very  glad  to  be  able  to  congratulate  you  and  the 
counsel  that  this  case  has  been  argued  without  any  reference 
at  all  to  wealthy  corporations,  or  any  attempt  being  made  to 
stir  up  any  prejudice  in  the  minds  of  the  jury  against  railway 
corporations,  which  always  seem  to  me  an  insult  to  the  intel- 
ligence of  the  jury,  and  altogether  apart  from  the  evidence 
in  the  case.  You  are  left  as  honest  men  in  this  case  by  the 
counsel  in  this  cause  to  judge  of  these  parties,  the  railway  on 
the  one  side  and  the  plaintiff.  Proctor,  on  the  other,  as  if 
they  were  two  individuals,  or  two  letters  of  the  alphabet,  A 
against  B ;  and  you  are  to  decide  from  the  testimony  whether 
the  plaintiff  has  made  out  his  case,  and  award  the  damages  if 
he  has.  If  he  has  not,  then  you  will  find  for  the  railway  com- 
pany. You  will  take  the  record,  and  write  your  verdict  on  the 
back  of  the  summons  and  complaint." 

From  judgment  for  plaintiff,  defendant  appeals. 

T.  P.  Cothran,  for  appellant. 
Graydon  &  Giles,  for  respondent. 

McIVER,  C.  J.  This  was  an  action  brought  by  the  plain- 
tiff to  recover  damages  for  injuries  sustained  bv  reason  of  the 
alleged  willful,  wanton,  and  reckless  conduct  of  the  servants 
and  agents  of  the  defendant  company.  The  allegations  of  the 
complaint  (which  should  be  fully  set  out  by  the  reporter  in 
his  report  of  the  case)  may  be  stated  briefly  as  follows :  That 
on  the  13th  day  of  September,  1899,  the  plaintiff,  while  driv- 
ing his  wagon,  drawn  by  two  mules,  along  the  public  road, 
which  ran  very  near  the  railroad  track  of  the  defendant  com- 
pany, seeing  a  freight  train  approaching,  drove  out  of  the 
public  road,  and  away  from  the  defendant's  track,  for  the 
purpose  of  allowing  the  said  train  to  pass  not  so  near  plaintiff's 
wagon  as  it  would  have  been  if  the  plaintiff  had  remained  in 
the  public  road,  when  the  officers  and  agents  in  charge  of  said 
freight  train  stopped  said  train ;  that  plaintiff,  seeing  that  the 
train  had  stopped,  drove  his  wagon  back  into  the  public  road, 
with  a  view  to  pass  said  train  while  it  was  stopped;  but,  as 
soon  as  the  plaintiff  had  approached  near  and  opposite  to  the 
engine  drawing  the  train,  he  being  in  the  public  road,  those  in 
charge  of  the  train,  being  in  full  and  plain  view  of  the  plain- 
tiff and  his  wagon,  with  intent  to  frighten  and  scare  plain- 
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tiff's  mules  and  injure  the  plaintiff,  willfully,  wantonly,  and 
recklessly,  and  not  regarding  the  rights  of  the  plaintiff,  let  off 
steam  from  the  engine,  blew  the  whistle,  so  that  the  mules 
became  frightened  and  unmanageable,  and  were  made  to 
run  away,  whereby  plaintiff  was  thrown  from  the  wagon, 
which  caused  serious  injuries  to  plaintiff  specified  in  the  com- 
plaint. The  defendant  answered,  denying  each  and  every 
allegation  in  the  complaint. 

The  case  came  on  for  trial  before  his  honor.  Judge  Benet, 
and  a  jury,  and,  after  the  pleadings  were  read,  his  honor,  as 
seems  to  be  his  custom,  delivered  a  preliminary  charge  to  the 
jury,  in  which,  as  we  understand  it,  he  stated  to  the  jury  fully 
and  clearly  the  issues  which  they  were  called  upon  to  try. 
but,  as  we  shall  see  presently,  in  his  general  charge  he  stated 
the  issues  differently,  and,  as  we  think,  erroneously,  in  one 
respect  at  least.  At  the  close  of  the  testimony,  and  after 
hearing  the  argument  of  counsel  and  the  general  charge  of  the 
circuit  judge,  the  case  was  submitted  to  the  jury,  who  found 
a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $740,  and  from 
the  judgment  entered  on  the  said  verdict  (a  motion  for  a  new 
trial  having  been  made  and  refused)  the  defendant  appeals 
upon  the  several  grounds  set  out  in  the  record,  which  need 
not  be  set  out  here,  as  it  is  claimed  by  counsel  for  appellant  in 
his  argument  here — justly,  we  think — that  the  various  grounds 
raise  practically  but  two  questions,  which  are  stated  by  coun- 
sel as  follows:  First.  Did  the  circuit  judge  err  in  declaring  to 
the  jury  that  the  plaintiff  had  fixed  the  amount  of  his  damages 
at  $1,995  to  avoid  a  removal  of  the  case  to  the  federal  court? 
Second.  Did  the  circuit  judge  err  in  charging  the  jury  that  the 
plaintiff  might  recover  upon  proof  of  ordinary  negligence? 
To  better  understand  the  first  of  these  questions,  it  will  be 
necessary  to  state  that  the  circuit  judge,  in  his  general  chaise 
to  the  jury,  after  stating  the  nature  and  extent  of  the  injuries 
which  the  plaintiff,  in  his  complaint,  alleged  he  had  received, 
proceeded  to  use  the  following  language:  "And  for  these 
alleged  injuries  he  claims  damages  to  the  extent  of  $i,Q95, — 
that  otherwise  odd  sum  being  manifestly,  of  course,  to  come 
within  the  amount  for  which  a  suit  of  this  character  can  be 
allowed  in  this  court,  and  not  removed  to  the  federal  court. 
If  they  had  asked  for  more, — for  $2.000, — probably  the  railroad 
company  would  have  had  a  petition  to  remove  it  to  the  other 
court ;  so  that  the  amount  alleged  in  the  complaint  may  be 
explained  in  that  way.'*  Why  such  a  matter  should  have  been 
injected  into  this  case,  we  are  utterly  at  a  loss  to  conceive.  It 
was  wholly  foreign  to  any  issue  which  the  jury  were  called 
upon  to  try.  It  was  not  mentioned  or  alluded  to  in  any  way 
either  in  the  pleadings  or  the  testimony,  and  we  do  not  see 
that  it  had  any  proper  place  in  the  case.  A  plaintiff  who 
brings  an  action  for  damages  may  fix  the  amount  which  he 
claims  at  any  sum  he  pleases,  and  the  only  legal  bearing  or 
effect  that  it  can  possibly  have  is  to  forbid  the  jury  from  giving 
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any  more  damages  than  the  amount  clai/ned  in  the  complaint. 
What  may  have  been  the  motives  of  the  plaintiff  in  fixing  the 
amount  mentioned  is  a  matter  solely  for  him,  and  is  not, 
properly,  to  be  inquired  into  by  any  one  else.  While,  there- 
fore, we  cannot  approve  of  the  practice  of  thus  injecting  into 
a  case  any  matter  which  is  wholly  foreign  to  the  issues  joined 
in  such  case,  the  question  to  be  determined  by  this  court  is 
whether  there  was  any  error  of  law  in  thus  incorporating  into 
a  charge  to  the  jury  matters  wholly  irrelevant  to  any  issue  in 
the  case.  It  is  contended  that  such  language  was  calculated 
to  prejudice  the  minds  of  the  jurors  against  the  defendant ;  but, 
while  this  may  be  the  effect  in  some  cases,  yet  in  this  case  it 
seems  pretty  clear  that  no  such  effect  was  produced,  for  the 
amount  found  by  the  jury  was  but  little  more  than  one-third  of 
the  amount  to  which  they  had  a  right  to  go,  provided  they 
thought  the  facts  proved  were  sufficient  to  warrant  such  a 
finding.  This  seems  to  negative  the  idea  that  the  jury  were 
prejudiced  against  the  defendant  by  the  language  used  by  the 
circuit  judge  in  reference  to  the  motive  which  probably  influ- 
enced the  plaintiff  in  fixing  the  amount  of  his  damages  at  the 
sum  stated  in  the  complaint.  We  cannot  say,  therefore,  that 
there  was  any  error  of  law  on  the  part  of  ^he  circuit  judge  in 
using  the  language  which  is  made  the  basis  of  the  exception 
raising  the  first  question. 

The  second  question  is  of  a  much  more  serious  character. 
In  every  system  of  pleading  with  which  we  are  acquainted — 
not  even  excepting  the  liberal  system  of  code  pleading — one 
fundamental  rule  has  always  been  acknowledged,  and  that  is, 
a  plaintiff  who  brings  an  action  for  damages  for  an  alleged 
wrong  done  to  him  must  state  the  facts  constitutine  such 
wrong  in  intelligible  language,  so  that  the  defendant  may  be 
able  to  understand  what  he  is  charged  with  having  done,  and 
thus  enabled  to  meet  the  charge  either  with  a  denial  or  some 
satisfactory  explanation.  This  rule  is  based  upon  common 
right  and  common  sense ;  and,  while  the  system  of  code  plead- 
ing is  designed  to  obviate  the  asperities  of  some  of  the  artificial 
and  technical  rules  of  the  former  system  of  pleading,  we  do  not 
understand  that  it  was  intended  to  abrogate  any  of  the  funda- 
mental rules  based  upon  common  right.  Hence,  when  a  per- 
son is  brought  into  court,  charged  with  having  done  certain 
acts  which  it  is  alleged  caused  wrong  and  injury  to  the  plain- 
tiff, he  cannot  be  called  upon  to  answer  for  other  acts  of  a 
different  character,  which  are  not  charged  in  the  complaint. 
Even  the  recent  act  of  i8q8  (22  St.  at  Large,  p.  693)  entitled 
^'An  act  to  regulate  the  practice  in  the  courts  of  this  state  in 
actions  ex  delicto  for  damages,  * '  was  not  designed  to  have,  and 
cannot  have,  the  effect  of  abrogating  the  rule  above  stated ; 
for  in  the  first  section  that  statute  simply  declares  that  in  such 
an  action  it  is  not  necessary  to  make  any  separate  statement  of 
the  facts  which  would  entitle  him  to  recover  actual  or  exem- 
plary damages,  and  he  shall  not  be  required  ''to  elect  whether 
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he  will  go  to  trial  for  actual  or  other  damages,  but  shall  be  en- 
titled to  submit  his  whole  case  to  the  jury  under  the  instructions 
of  the  court/*  And  as  is  well  said  by  Mr.  Justice  Pope  in 
Glover  v.  Railway  Co.,  57  S.  C,  at  page  234,  35  S.  E.  512,  the 
object  of  that  statute,  or  at  least  the  first  section  of  it,  was  to 
alter  'Hhe  practice  in  this  state  in  actions  ex  delicto  for  dam- 
ages; and  that  since  this  act  so  much  of  the  case  of  Spellman 
V.  Raihroad  Co.,  3^  S.  C.  486,  14  S.  E.  947,  28  Am.  St.  Rep. 
858,  as  indicated  that  the  pleadings  in  our  courts  in  damage 
suits  should  point  out  whether  punitive  or  actual  damages 
were  sought,  and  that  the  recovery  in  such  suits  should  cor- 
respond to  the  issue  thus  raised,  is  no  longer  authority  in  this 
state."  Indeed,  the  first  section  of  the  act  of  1898  has  no 
application  to  the  case  now  under  consideration,  for  that 
section  applies  only  to  the  manner  in  which  the  claims  for 
actual  and  exemplary  damages  should  be  made,  and  in  this 
case  no  such  question  is  presented.  The  second  section  of 
the  act  of  1898  does,  however,  apply,  and,  as  we  think,  so  far 
from  abrogating  the  rule  upon  which  we  rely,  does  in  fact 
recognize  such  rule  by  the  language  (which  we  italicize)  in  that 
section  which  reads  as  follows:  ''That  in  all  cases  where  two 
or  more  acts  of  negligence  or  other  wrongs  are  set  forth  in  the 
complaint^  as  causing  or  contributing  to  the  injurv  for  which 
such  suit  is  brought,  the  party  plaintiff  in  such  suit  shall  not 
be  required  to  state  such  several  acts  separately,  nor  shall 
such  party  be  required  to  elect  upon  which  he  will  go  to  trial, 
but  shall  be  entitled  to  submit  his  whole  case  to  the  jury  nnder 
the  instruction  of  the  court,  and  to  recover  such  damages  as  he 
has  sustained,  whether  such  damages  arose  from  one  or  another 
or  all  of  such  acts  or  wrongs  alUj^ed  in  thecomplcdnt.'*  It  is 
manifest  that  this  section  does  not  authorize  a  recovery  for 
any  act  of  wrong  not  ''alleged  in  the  complaint,"  but  plaintiff 
may  recover  for  any  act  or  wrong  which  is  alleged  in  the  com- 
plaint, although  such  acts  or  wrongs  may  not  be  separately 
stated.  It  is  clear  that  the  object  of  this  section  was  to 
obviate  the  necessity  of  alleging  acts  of  wrong  separately, 
and  to  relieve  the  plaintiff  from  being  required  to  elect,  where 
one  or  more  acts  of  wrong  are  alleged  in  the  complaint, 
upon  which  he  would  proceed  to  trial.  Now,  in  this  case, 
there  is  no  allegation  whatever  that  the  plaintiff  was  injured 
by  the  ordinary  negligence  (as  the  circuit  judge  terms  it  in  his 
charge)  of  the  defendant,  and  no  fact  is  alleged  which  would 
tend  to  show  such  negligence.  On  the  contrary,  the  allegation 
is  that  the  defendant  did  the  acts  complained  of  "with 
intent  to  frighten  and  scare  the  plaintiff's  team  and  injure  the 
plaintiff  willfully,  wantonly,  and  recklessly,  and  not  regarding 
the  rights  of  the  plaintiff  in  that  regard."  This,  so  far  from 
being  an  allegation  of  the  want  of  due  care  on  the  part  of  the 
defendant  which  would  constitute  "ordinary  negligence, "  is,  on 
the  contrary,  an  allegation  that  the  defendant  purposely — not 
negligently— -did  the  acts  complained  of  with  intent  to  injure 
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the  plaintiff.  So  that  the  practical  question  presented  is 
whether  there  was  error  on  the  part  of  the  circuit  judge  in 
instructing  the  jury  that,  even  if  they  were  not  satisfied  that 
the  defendant  did  the  acts  complained  of  in  the  manner  and 
with  the  intent  alleged  in  the  complaint,  they  still  might  find 
for  the  plaintiff,  if  they  were  satisfied  that  the  injuries  com- 
plained of  were  due  **to  the  negligence,  or  want  of  due  care,  of 
the  railroad  company.'*  It  seems  to  us  clear  that  such  an 
instruction  would  be  erroneous;  for  it  would  be,  in  effect, 
saying  that,  where  a  defendant  is  charged  with  one  wrong, 
the  jury  may  hold  him  liable  if  a  wholly  different  wrong  from 
that  charge  is  proved  against  him, — that  if  a  person  is  charged 
with  willful  and  intentional  wrong,  and  such  charge  is  not 
sustained  by  the  testimony,  still  he  may  be  held  liable  if  the 
jury  are  satisfied  that  he  has  committed  an  entirely  different 
and  distinct  wrong  with  which  he  is  not  charged.  In  other 
words,  that  a  person  who  is  brought  into  court  to  answer  to 
one  charge  may  be  held  liable  under  another  and  different 
charge,  for  which  he  has  not  been  called  upon  to  answer. 
This,  it  seems  to  us,  would  be  in  direct  violation  of  the  funda- 
mental rules  of  law,  as  well  as  of  common  justice  and  right, 
as  well  as  in  direct  conflict  with  the  analogies  of  the  law 
afforded  by  the  cases  upon  this  very  subject  of  negligence ;  for 
it  is  well  settled  that  in  an  action  to  recover  damages  for 
injuries  sustained  by  reason  of  the  alleged  negligence  of  a 
railroad  company  the  plaintiff  will  not  be  permitted  to  rely 
upon  any  act  of  negligence  not  alleged  in  the  complaint.  Fell 
V.  Railroad  Co.,  33  S.  C.  198,  11  S.  E.  691.  And  the  same 
doctrine  is  recognized  in  the  comparatively  recent  case  of 
Spires  V.  Railroad  Co.,  47  S.  C,  at  page  30,  24  S.  E.  993, 
where  Mr.  Justice  Gary,  in  delivering  the  opinion  of  the  court, 
uses  this  language :  '4f  the  complaint  had  alleged  specific  acts 
of  negligence,  *  ♦  ♦  then  the  plaintiff  would  be  restricted 
to  the  introduction  of  such  testimony  only  as  would  tend  to 
prove  the  acts  of  negligence  alleged  in  the  complaint."  This 
is  for  the  obvious  reason  that  it  is  neither  fair  nor  just  to  re- 
quire a  party  who  is  broueht  into  court,  and  called  upon  to 
answer  for  certain  specified  misconduct,  to  answer  for  other 
misconduct  of  a  totally  different  character  with  which  he  has 
not  been  charged,  as  he  cannot  reasonably  be  expected  to  be 
prepared  to  answer,  as  no  such  charge  has  been  brought 
against  him. 

The  view  which  we  have  adopted  is  specially  applicable  to 
a  case  like  the  present,  where  the  nature  of  the  wrong  charged 
in  the  complaint  is  not  only  different  from  that  for  which  the 
jury  were  erroneously  instructed  the  defendant  could  be  held 
liable,  but  is  also  attended  by  very  different  consequences ; 
for  in  a  case  where  the  wrong  charged  in  the  complaint  is 
willful,  and  done  with  intent  to  injure  the  plaintiff  (as  it  is 
here),  contributory  negligence  on  the  part  of  the  plaintiff 
cannot   be  pleaded  as  a    defense.     See,    in  addition  to  the 
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authorities  cited  by  appellant's  counsel,  7  Am.  &  Eng:.  Enc. 
Law  (2d  Ed.)  at  page  443,  where  it  is  said:  "The  doctrines 
of  contributory  negligence  have  no  application  in  cases 
where  the  injury  is  inflicted  by  the  willful  act  or  omission  of 
the  defendant.  In  such  cases  contributory  negligence  is  not 
a  defense,  and,  in  its  legal  sense,  cannot  exist."  And 
this  doctrine  has  been  expressly  recognized  in  this  state  in 
the  case  of  Darwin  v.  Railroad  Co.,  23  S.  C.  531,  55  Am.  Rep. 
32.  There  is  also  another  material  difierehce,  and  that  is, 
under  a  charge  like  that  made  in  this  complaint,  the  plaintiff 
may  recover  not  only  his  actual  damages,  but  also  punitive, 
vindictive,  or  exemplary  damages ;  whereas,  under  a  charge 
of  mere  ** ordinary  negligence,**  the  defendant  may  plead  con- 
tributory negligence  as  a  defense,  and  the  plaintiff  is  not 
entitled  to  recover  punitive,  vindictive,  or  exemplary  dam- 
ages, but  is  limited  to  a  recovery  of  his  actual  damages.  That 
the  circuit  judge  did  instruct  the  jury  that  they  might  find  for 
the  plaintiff  even  if  they  were  not  satisfied  that  the  charges  as 
stated  in  the  complaint  were  established,  but  were  satisfied 
that  the  plaintiff's  injuries  were  caused  simply  by  the  "ordi- 
nary negligence"  of  the  defendant,  may  be  seen  by  an  inspec- 
tion of  his  charge  (which,  for  this  purpose,  should  be  set  out 
by  the  reporter  in  his  report  of  the  case),  where  we  find  the 
following  language :  "If  you  are  satisfied  that  the  injuries 
were  due  directly  to  the  wanton  conduct  of  the  railway  com- 
pany, or  to  the  reckless  conduct  of  the  railway  company,  or  to 
the  negligence  of  the  railway  company^  the  plaintiff  would  be 
entitled  to  damages.  If  simply  to  the  negligence — want  of 
due  care — of  the  railway  company,  he  would  be  entitled  to 
actual  damages.  If  due  to  the  wanton  conduct, — the  willful 
conduct, — with  intent  to  injure  plaintiff,  *  *  *  he  would 
be  entitled  to  punitive  damages."  (Italics ours.)  Again,  the 
circuit  judge  used  this  language:  "The  plaintiff  alleges  that 
the  blowing  of  the  whistle  and  the  letting  off  of  steam  was  done 
recklessly.  That  means  done  without  care.  'Recklessly* 
generally  means  'gross  negligence.*  It  is  a  little  stronger 
than  'carelessness'  in  its  usual  application,  but  still  an  allega- 
tion of  reckless  conduct  would  justify  a  jury  in  finding  that 
the  conduct  was  ordinary  negligence, — want  of  due  care, — if 
the  plaintiff  failed  to  prove  gross  negligence,  wanton,  willful 
misconduct ;  and  what  is  meant  by  due  care  is  simply  that 
measure  of  caution  and  carefulness  which  was  proper  under 
the  circumstances. "  Here  it  is  clear  that  the  circuit  judge 
confounded  two  separate  and  distinct,  and  in  fact  opposite, 
things, — recklessness  and  the  want  of  ordinary  care;  and  this, 
we  think,  was  error.  In  16  Am.  &  Eng.  Enc.  Law,  392-39^ 
(a  passage  which  is  quoted  with  approval  by  Mr.  Justice  Gary 
in  Pickens  V.  Railroad  Co.,  «;4  S.  C,  at  page  «;o5,  32  S.  E. 
569),  it  is  said:  "The  element  which  distinguishes  actionable 
negligence  from  criminal  wrong  or  willful  tort  is  inadvertence 
on  the  part  of  the  person  causing  the  injury.     He  may  advert 
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to  the  act  of  omission  of  which  he  is  guilty,  but  he  cannot 
advert  to  it  as  a  failure  of  duty — that  is,  he  cannot   be  con- 
scious that  it  is  a  want  of  ordinary  care — without  subjecting 
himself  to  the  charge  of  having  inflicted  a  willful  injury,  be- 
cause one  who  is  consciously  guilty  of  a  want  of  ordinary  care 
is,    by  implication    of  law,   chargeable  with  an    intent  to 
injure;  malice  'being  but  the  willful  doing  of  a  wrongful  act. ' 
*    *    *    'Negligence'  and  'willfulness'  are  the  opposites  of 
each  other.     They  indicate  radically  different  mental  states. 
The  distinction  between  negligence  and  willful  tort  is  impor- 
tant to  be  observed,  not  only  in  order  to  avoid  a  confusion  of 
principles,  but  it  is  necessary  in  determining  the  question 
of  damages,  since,  in  the  case  of  an  injury  by  the  former  (neg- 
ligence), damages  can  only  be  compensatory,  while  in  the 
latter  (willful  wrong)  they  may  also   be  punitive,  vindictive, 
or    exemplary," — to  which  we    may  add    another    reason: 
that  in  the  one  case  contributory  negligence  may  be  pleaded 
as  a  defense,  while  in  the  other  it  cannot  be.     See,  also,  7 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  at  page  443,  where  it  is  said: 
**  'Willfulness'  and 'negligence'  are  the  opposites  of  each  other; 
the  one  signifying  the  presence  of  intention  or  purpose,  the 
other  its  absence.     This  distinction   has    not  always  been 
observed  ;  consequently  there  are  cases  that  use  the  terms 
'gross' or 'willful*   negligence  to  designate  willful  injuries." 
Now,  while  these  passages  refer,  in  terms,  to  "willfulness"  as 
contradistinguished  from  "negligence,"  yet  it  seems  to  us  that 
the  same  may  be  said  of  "recklessness,"  especially  where,  as 
in  this  case,  it  was  expressly  charged   in  the  complaint  that 
the  acts  of  wrong  complained  of  were  done  "with  intent  to 
frighten  and  scare  the  plaintiff's  team  and  injure  the  plaintiff, 
willfully,   wantonly,  and  recklessly,    and  not  regarding  the 
rights  of  the  plaintiff  in  that  regard."      Now,    it   is  quite 
true  that  negligence  may  be  so  gross  as  to  amount  to  reckless- 
ness ;  but,  when  it  does,  it  ceases  to  be  mere  negligence,  and 
assumes  very  much  the  nature  of  willfulness ;  so   much  so, 
that  it  has  been  more  than  once  held  in  this  state  that  a  charge  of 
reckless  misconduct  will  justify  the  jury,  if  the  same  be  proved, 
in  awarding  punitive,  vindictive,  or  exemplary  damages,  while 
it  never  has  been  held,  so  far  as  we  are  informed,  that  the 
jury,  under  a  charge  of  mere  negligence,  would  be  justified  in 
awarding  vindictive  or  exemplary  damages.     One  in  charge 
of  so  powerful  and  dangerous  a  piece  of  machinery  as  a  loco- 
motive is  bound  to  use  care  in  operating  it.  so  as  to  avoid,  as 
far  as  practicable,  doing  injuries  to  others;    and,  if  he  uses 
such  machine  recklessly  and  without  regard  to  the  rights  of 
others,  his  conduct  may  as  well  be  characterized  by  the  term 
"willful"  as  by  the  term   "reckless,"  for  the  difference,    in 
this  regard,  between  "reckless"  and  "willfulness"  is  scarcely 
appreciable. 

The  case  of  Glover  v.  Railway  Co.,  57  S.  C.  228,  35  S.  E. 
510,  and  Appleby  v.  Railroad  Co.,  60  S.  C.  48,  38  S.  E.  237, 
cited  by  respondent,  are  not  in  point ;  for  in   both  of  these 
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cases  negligence  and  carelessness  were  distinctly  alleged  in 
both  of  the  complaints,  while  here  there  is  no  allegation  of 
negligence,  and,  on  the  contrary,  the  allegation  is  that  the 
wrong  complained  of  was  done  purposely,  and  with  intent 
to  injure  the  plaintiff.  The  language  contained  in  the  fifth 
paragraph  of  the  complaint  cannot  be  regarded  as  an  allega- 
tion of  the  facts  constituting  plaintiff's  cause  of  action,  but 
simply  as  a  statement  of  the  cause  of  the  damages  sustained 
by  reference  back  to  the  facts  constituting  ("as  aforesaid") 
plaintiff's  cause  of  action.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be  reversed,  and  the 
case  remanded  to  that  court  for  a  new  trial. 

NOTES. 

Frightening  Horses. — See  generaUy,  extensive  noie,  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  283  et  seg. 

Punitive  or  Exemplary  Dannages  for  Acts  of  Employees. — See  lUinois 
Cent.  R.  Co.  v.  Steward  (Ky.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  874,  and 
foot-note. 

Liability  of  Master  for  Malicious  Acts  of  Employees. — See  noU^  20 
Am.  &  Eng.  R.  Cas. ,  N.  S. ,  442  ei  seq. 

WHBTHRR  RAILROAD  COMPANY  IS  LIABLB  FOR  INJURY 

RESULTING  FROM  MALICIOUS  CONDUCT  OF  ITS 

EMPLOYEES  IN  FRIGHTENING  TEAMS. 

HELD  LIABLE. 

Where  the  blowing'  of  a  locomotive  whistle  at  an  unusual  place,  for  the 
purpose  of  frightening  a  team  of  horses,  results  in  injury  to  the  team, 
the  railroad  is  liable,  even  if  the  owner  or  driver  of  the  horses  was  guilty 
of  contributory  negligence.  Brendlez/.  Spencer  (N.  Car.),  16  Am.  & 
Eng.  R.  Cas.,  N.  S.,  722. 

If  the  noise  which  has  occasioned  the  injury  be  made  maliciously  or 
wantonly,  it  seems  that  the  plaintiff  may  nevertheless  recover.  Chicago, 
etc.,  R.  Co.  V.  Dickson,  88  111.  431. 

A  railroad  company  will  be  liable  for  the  malicious  act  of  their  serv- 
ants, in  letting  off  steam,  where  done  in  the  course  of  their  service  and 
employment.     SeeStott  t/.  Grand  Trunk  R.  Co.,  24 U.  C.  C.  P.  347, 

In  Toledo,  etc.,  R.  Co.  v,  Harmon,  47  111.  298,  it  was  held  that  a  rail- 
road company  was  liable,  where  the  engineer  permitted  the  steam  to 
escape,  either  negligently  or  maliciously,  at  the  instant  a  person  was 
crossing  the  track  in  front  of  his  engine. 

If  the  acts  of  defendant's  servants  which  caused  the  fright  of  an 
animal  were  wanton  and  malicious,  and  were  done  in  the  discharge  of 
the  business  of  the  company,  the  company  will  be  liable.  Stanton  v, 
Louisville,    etc.,  R.  Co.,  91   Ala.    382,   49  Am.    &   Eng.  R.   Cas.   316. 

A  complaint  against  a  railroad  company,  alleging  that  its  servants 
and  agents  managed  and  operated  its  locomotive  and  cars  in  such  a 
recklessly  and  culpably  negligent  manner  as  to  wilfully  and  wrong- 
fully cause  a  team  of  horses  to  take  fright  and  run  away,  and  that 
because  of  such  fright,  and  while  unmanageable  and  running  away, 
they  ran  against  the  plaintiff*s  horse  and  caused  its  death,  contains 
facts  sufficient  to  constitute  a  cause  of  action.  Billman  v,  Indianapolis, 
etc.,  R.  Co.,  76  Ind.   166,  6  Am.  &.  Eng.  R.  Cas.   41. 

Wantonly  Sounding  Whistle — Injury  to  Horse  Grazing  near  Barbed- 
Wire  Fence. — When  a  horse  in  a  city,  town,  or  village  is  quietly  grazing 
on  an  unused  street,  between  the  railroad  track  and  a  barbed-wire  fence 
near  by,  in  plain  view  of  the  employees  of  the  railroad  company  having 
control  of  an  approaching  train,  the  company  is  liable  to  the  owner  of 
the  animal  for  injuries  it  sustained  in  consequence  of  being  frightened 
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by  the  wanton,  unnecessary,  and  unusual  blowing  of  the  locomotive 
whistle,  which  caused  the  animal  to  become  injured  by  running'  into 
the  fence.  Southern  Ry.  Co.  v.  Pool  (Ga.),  15  Am.  &  £)ng.  R.  Cas.,  N. 
S.,617. 

NOT  LIABLE. 

But  in  Philadelphia,  etc.,  R.  Co.  v,  Brannen  (Pa.),  2  Atl.  Rep.  429,  it 
was  held  that,  though  a  company  is  liable  for  the  act  of  its  engineer  in 
blowing  a  whistle,  and  thereby  frightening  a  horse,  if  the  act  was  care- 
lessly and  negligently  done ;  it  is  not,  if  it  was  wantonly  and  maliciously 
^one. 

A  railroad  company  is  not  liable  for  injuries  caused  by  a  horse  fright- 
ened through  the  negligent  and  wanton  act  of  its  employees  in  blowing 
the  whistle  on  a  locomotive  for  the  purpose  of  frightening  the  horse,  and 
not  in  the  furtherance  of  the  company's  business.  International  &  G.  N. 
R.  Co.  V.  Yarbrough  (Tex.  Civ.  App.),  7  Am.  &  Eng.  R.  Cas.,  N.  S., 
733. 

Railroad  Liable  unless  Act  Done  from  Personal  Motive  of  Employee. 
— In  order  to  render  the  master  liable  for  a  wrongful  act  of  his  servant, 
it  must  appear  that  the  act  was  done  either  at  the  master's  command,  or 
in  connection  with  'the  performance  of  some  service  or  the  transaction 
of  some  business  for  him.  But  an  engineer  in  charge  of  an  engine,  and 
engaged  in  moving  cars  over  the  railroad  of  his  employer,  acts  for  the 
master  in  sounding  the  whistle  and  in  giving  signals  at  road  crossings, 
as  well  as  in  moving  his  engine  and  train,  unless  it  appears  that  the  act 
is  done  for  some  personal  motive  of  the  engineer,  and  is  disconnected 
from  the  service  of  the  master ;  and  where  he  causes  a  team  crossing  a 
public  highway  in  close  proximity  to  his  engine  to  run  away,  by  negli- 
gently and  unnecessarily  blowing  the  whistle  of  his  engine  as  a  signal 
while  it  is  standing  still,  the  railway  company  is  liable  for  the  injury 
resulting  from  the  wrongful  act.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Parks 
<Kan.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  808. 

Contributory  Negligence. — In  an  action  for  personal  in  juries  to  the 
wife  of  the  plaintiff,  inflicted  by  his  team  running  away  and  overturning 
the  wagon  they  were  drawing,  thereby  injuring  his  wife,  the  team  being 
frightened  by  the  whistling  of  the  engine  near  by,  and  which  was 
approaching  a  public  crossing,  the  court  properly  charged  that  **the  law 
devolved  upon  the  plaintiff  the  duty  of  exercising  such  ordinary  care  in 
approaching  said  railway  with  his  family,  team,  and  cattle  as  would  be 
used  by  a  prudent  person  under  the  circumstances  ;  and  if  from  the  evi- 
dence yon  believe  he  failed  to  exercise  such  care,  and  that  thereby  he  con- 
tributed to  a  runaway  of  said  team,  then  the  plaintiff  would  be  guilty  of 
what  is  known  in  law  as  contributory  negligence  ;  and  if  you  so  find  you 
will  find  a  verdict  for  the  defendant,  although  you  may  also  believe  that 
defendant's  employees  blew  the  whistle  negligently  and  wantonly." 
Gulf,  C.  &  S.  F.  R.  Co.  V,  Box,  81  Tex.  670,  17  S.  W.  Rep.  375. 


Kansas  City,  P.  &  G.  R.  Co.  v,  Parkkr. 

{Supreme  Court  of  Arkansas ^  June  is,  /go/.) 

[63  S.  W.  Rep.  9%.] 

Garnishment — Foreign  Railroad  Corporation — Non-Resident  Em- 
ployee.*— A  citizen  can  garnish  a  foreign  railroad  corporation  operating 
its  road  within  the  state  for  a  debt  due  an  employee  for  services  rendered 
in  the  state,  though  the  employee  is  a  resident  of  a  foreign  state. 

Appeal  from  circuit  court,  Polk  county;  Will  P.  Feazel, 
Judge. 

*See  generally,  1  Rap.  &  Mack's  Dig.  494  etseg.;  14  Am.  &  Eng.  Enc. 
Law  (2d  Kd. )  816  ei  seq. 
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Action  by  Dora  Parker  against  B.  B.  Gilham,  in  which  the 
Kansas  City,  Pittsburg  &  Gulf  Raihroad  Company  was  served 
as  garnishee.  Juderment  for  plaintiff  against  the  defendant, 
and  also  against  the  garnishee,  and  the  latter  appeals. 
Affirmed. 

Read  &  McDonough,  for  appellant. 

WOOD,  J.  The  appellee  brought  suit  aeainst  one  B.  B. 
Gilham.  obtained  personal  service,  and  recovered  judgment 
against  him.  Gilham  was  a  citizen  of  Missouri.  Appellee 
also  garnished  the  appellant  for  a  debt  due  Gilham  for  work 
done  for  it  in  the  state  of  Arkansas,  and  recovered  judgment, 
from  which  this  appeal  is  taken.  The  question  is,  can  appel- 
lee, a  citizen  of  Arkansas,  garnish  a  foreign  railroad  corpora- 
tion operating  a  railroad  in  this  state  for  a  debt  due  one  of  its 
employees  for  labor  performed  in  the  state  of  Arkansas,  the 
employee  being  a  citizen  of  Missouri?  There  is  great  con- 
trariety of  judicial  opinion  on  the  question  of  the  situs  of  debt 
for  the  purpose  of  garnishment.  Prof.  Minor,  in  his  recent 
work  on  Conflict  of  Laws,  after  stating  and  reviewing  the 
various  theories  held  upon  the  subject,  states  the  true  theory 
to  be  that  the  situs  of  a  debt,  for  purposes  of  garnishment,  is 
not  only  at  the  domicile  of  the  debtor,  but  in  any  state  in 
which  the  garnishee  may  be  found,  provided  the  municipal  law 
of  that  state  permits  the  debtor  to  be  garnished,  and  provided 
the  court  acouires  jurisdiction  over  the  garnishee  through  his 
voluntary  appearance  or  actual  service  of  process  upon  him 
within  the  state.  We  concur  in  this  view.  For  a  full  dis- 
cussion of  the  question,  see  Minor,  Confl.  Laws,  p.  270,  c.  10; 
Wap.  Debt.  &  C.,  "Situs  of  Debt,"  and  authorities  cited  and 
reviewed  therein ;  14  Am.  &  Eng.  Enc.  Law,  p.  801  et  sea., 
and  cases  cited.  The  court  had  jurisdiction  of  the  person  of 
the  principal  debtor,  and  also  jurisdiction  of  the  railroad 
company,  which,  under  our  statute  (since  it  operates  a  railroad 
in  the  state,  and  is  presumed  to  have  complied  with  the  law), 
is  to  all  intents  and  purposes  a  domestic  corporation.  Sand. 
&  H.  Dig.  §§  6.^26,  6327.  So,  from  any  view  point,  the  judg- 
ment is  correct,  and  must  be  affirmed.     So  ordered. 


Williams  v.  Southern  Pac.  Co. 

{Supreme  Court  of  California^  Aug,  6,  igoi,) 

[65  Pac.  Rep.  1100.] 

Railroads — Collisions  —  Evidence  —  Res  Qestse.*— Conversation  be- 
tween an  engftneer  injured  in  a  collision,  after  he  has  been  removed 
from  the  engine,  and  the  division  superintendent,  as  to  the  accident,  is 
inadmissible  as  res  gestce  in  action  by  another  employee  to  recover  for 
injuries  sustained  in  the  collision. 

*As  to  what  does  and  does  not  constitute  res  gestae,  see  5  Rap.  A 
Mack*s  DifjT.  463  ei  seq.;  11  Am.  &  Euff.  Enc.  Law  (2d  Ed.)  523  etseq,\ 
21  Am.  &  Engr.  Enc.  Law  106;  20  Cent.  Digr.,  col.  465  ei  seq. 
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Department  2.  Appeal  from  superior  court,  city  and  county 
of  San  Francisco ;  Edward  A.  Belcher,  Judg:e. 

Action  by  John  H.  Williams  against  the  Southern  Pacific 
Company.  There  was  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  refusing  a  new  trial  defendant  appeals.  Re- 
versed. 

Foshay  Walker  (Mastick,  Van  Fleet  &  Mastick,  of  counsel), 
for  appellant. 

Rodders,  Paterson  &  Slack  (George  A.  Hurlbut  of  counsel), 
for  respondent. 

TEMPLE,  J.  This  is  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  received  in  a  collision  between 
two  trains.  Plaintiff  recovered  a  verdict  of  $14,000,  and  the 
appeal  is  by  defendant  from  a  refusal  of  a  new  trial.  The 
collision  was  on  the  Coast  Division,  a  little  west  of  San 
Ardo  station,  between  a  pay  train  and  a  freight  train.  The 
latter  was  going  north,  or,  in  railroad  vernacular,  west,  mean- 
ing towards  San  Francisco.  The  pay  train  was,  of  course, 
going  east,  or  from  San  Francisco.  The  collision,  accord- 
ing to  plaintiff's  evidence,  was  about  2,150  feet  west  of  the 
station;  according  to  defendant's  evidence,  2, 5 19  feet,  and  a 
little  over  200  feet  west  of  the  west  switch  at  the  station.  The 
freight  train  was  scheduled  to  arrive  at  San  Ardo  at  7 124  a. 
m.,  and  to  leave  that  station  at  7:35,  and  was  forbidden  by 
the  rules  of  the  company  to  arrive  or  leave  sooner  than  at  said 
times.  On  that  morning  the  freight  train  did  arrive  at  7:05, 
and  pulled  out  towards  San  Francisco  at  7:23,  12  minutes 
earlier  than  it  should  have  done.  The  pay  train,  being  a 
special,  had  no  time  limit,  but  was  bound  to  keep  out  of  the 
way  of  the  regulars,  and  to  that  end  was  required.to  be  at  the 
station  and  side-tracked  five  minutes  before  the  time  of 
departure  of  the  regular  train.  It  follows  that,  had  the  freight 
train  waited  its  time,  the  pav  train  had  ample  time  to  comply 
with  this  rule  before  the  freight,  by  the  rules,  was  allowed  to 
proceed.  There  was  evidence  tending  to  show,  however,  that 
the  pay  train  was  moving  at  an  unwarranted  speed,  and  was 
not  ** under  control,*'  as  the  rules  required  it  should  be,  on 
entering  the  station  yard,  the  limits  of  which  extend  from 
whistling  post  to  whistling  post  on  either  side.  The  train  had 
not  yet  reached  the  whistling  post,  and  it  is  contended 
that  the  post  was  at  least  a  quarter  of  a  mile  nearer 
the  station  than  it  ought  to  have  been,  and.  as  the 
morning  was  quite  foggy,  the  engineer  was  misled  by  the 
unusual  position  of  the  post,  and,  therefore,  not  knowing 
that  he  was  near  the  station,  did  not  slow  up.  It  is  contended 
that,  had  he  been  properly  informed  by  a  proper  location  of 
the  post,  he  would  have  put  the  train  under  control,  and  the 
accident  would  have  been  avoided.  Weight  is  added  to 
this  point  by  the  claim  that  the  engineer  was  unacquainted 
with  the  road,  and  had  to  rely  solely  upon   the   signal  posts 
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along  the  line,  especially  on  such  an  obscure  morning.  It  is 
made  an  independent  point  here  that,  the  engineer  being 
strange  to  the  road,  no  pilot  was  sent  with  him,  as  the  rules 
expressly  require  in  such  cases.  The  engineer  was  injured 
in  the  accident,  and  died  before  the  trial.  The  witnesses  for 
the  plaintifi,  who  were  train  hands,  only  remembered  seeing 
him  once  before  on  the  line,  and  on  this  point  the  defense 
produced  no  evidence.  The  plaintiff  also  complains  that  the 
engine  was  defective,  in  that  it  had  no  driving-wheel  brakes 
and  the  air  pressure  was  insufficient ;  also  that  there  were 
certain  misleading  marks  upon  certain  culverts  near  the 
station.  As  the  evidence  appears  in  the  transcript.  I  do  not 
think  these  last  points  can  help  the  plaintiff.  That  the  pre- 
mature departure  of  the  freight  train  from  the  station  was 
misconduct  which  contributed  proximately  to  the  injury  of 
plaintiff  may  be  considered  as  established  beyond  question. 
It  is  contended  by  the  plaintiff  that,  admitting  such  to  be  the 
case,  the  reckless  speed  of  the  pay  train,  whidi  he  contends 
was  caused  by  the  neglect  of  the  defendant,  mainly  in  mis- 
placing the  whistling  post,  and  in  failing  to  provide  a  pilot  for 
the  engineer,  contributed  also  proximately  to  the  injury,  and 
in  such  case  the  defendant  is  liable,  even  though  gross  negli- 
gence on  the  part  of  a  fellow  servant  also  contributed  prox- 
imately. In  its  opening  brief  appellant  contended  that  the 
engineers  on  both  trains  were  at  fault,  and  plaintiff  cannot 
recover  for  the  negligence  of  his  fellow  servants.  The  reply 
brief  charges  the  fault  upon  the  managers  of  the  freight  train 
alone.  As  to  the  absence  of  a  whistling  post,  and  the  em- 
ployment of  an  engineer  who  was  unacquainted  with  the  road, 
without  a  pilot,  it  is  said,  it  is  only  the  case  of  furnishing 
imperfect  appliances.  Whistling  posts  were  not  designed  to 
serve  any  such  purpose,  and,  if  they  were,  yet  the  injury  came 
directly  from  want  of  care  on  the  part  of  the  engineer  of  the 
freight  train;  and  in  such  case  the  employer  is  not  responsible, 
even  though  the  accident  might  not  have  resulted  if  better 
appliances  had  been  furnished.  But  I  think  the  jury  conld 
have  found  on  this  evidence  that  the  accident  would  not  have 
occurred  if  either  train  had  been  run  as  required  by  the  rules, 
and  also  that  the  reason  why  the  pay  train  was  not  under  con- 
trol, as  it  ought  to  have  been,  was  because  of  the  misplace- 
ment of  the  whistling  post,  or  that  an  engineer  new  to  the 
road  was  in  charge.  The  evidence  is  by  no  means  as  clear 
against  the  pay  train  as  it  is  against  the  freight  train,  bat 
the  verdict  is  for  plaintifi,  and  we  must  assume  the  facts  to 
be  as  found,  so  far  as  possible.  If  this  were  so,  there  was  no 
negligence  on  the  part  of  the  engineer  of  the  pay  train.  His 
failure  was  caused  entirely  by  the  failure  to  furnish  proper 
appliances.  And,  on  the  same  supposition,  the  negligence  of 
the  defendant  did  contribute  proximately  to  the  injury.  If 
the  position  of  the  appellant  upon  the  above  proposition  were 
sustained,  it  would  probably  end  the  case.     It  has,  therefore, 
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been   considered,  but  upon  other  points  it  is  clear  that  the 
judgment  must  be  reversed. 

The  witness  Oakes  was  allowed,  over  the  objection  and 
exception  of  appellant,  to  testify  that  soon  after  the  accident 
he  had  a  conversation  with   Keyer,   the   engineer  of  the  pay 
train.     The  witness,   as  conductor,    was  looking  about  to 
ascertain  the  facts,  as  he  was  required  to  report  to  the  company. 
Keyer  was  badly   injured,  and  had  been  removed  from  the 
engine,  and  was  lying  near  the  track.     Witness  asked  him  the 
cause  of  the  accident  and  the  engineer  replied  that  he  did  not 
know  he  was  coming  into  the  station.     He  was  lost.     Did  not 
see  a  whistling  post.     Did  not  know  where  he  was.     At  this 
point  Mr.  Haydock,  the  division  superintendent,  came  along, 
and  a  conversation  between   Haydock  and  the  engineer  was 
had  to  the  same  effect,  in  which  Mr.  Haydock  remarked  that 
there   ought  to  have  been  a    whistling    post.     The  ruling 
admitting  these  declarations    was  clearly  erroneous.     It   is 
contended  that  they  were  part  of  the  res  gestae.     This  phrase 
seems  clear  enough  in  itself,  and  it  is  strange  that  it  has  been 
so  diversely  understood  by  the  courts.     The  circumstances  or 
parts  of  an  event  which  is  under  proof  may  be  shown.     State- 
ments are  like  other  circumstances  when  they  are  a  part  of  it, 
and,  if  the  whole  affair  cannot  be  rightly  understood  without 
them,  they  are  competent.     Expressions  of  persons  who  are 
actors,  made  during  the  occurrence,  may  generally,   but  not 
always,  be  proved.     If  spontaneous  and  caused  by  the  event, 
they  may  nearly  always  be  shown.     But  if  afterwards,   no 
matter  how  shortly  afterwards,  there  is  an  attempt  to  explain 
what  has  happened,  or  to  account  for  it,  or  to  defend  one's  self, 
or  the  like,  it  is  incompetent  and  inadmissible  as  res  gestae.     A 
narrative,  even  if  given  during  the  occurrence,  is  inadmissible. 
Heckle  v.  Southern  Pac.  Co.,  123  Cal.  441,  56  Pac.  56.     There 
the  declaration  attempted  to   be  shown  was  made   by  the 
injured  person  while  under  the  car  wheels.     This  court  re- 
marked that  the  occurrence  had  not  been  ended,  and  yet,  if  it 
should  appear  that  the  remark  was  a  narration  of  what  had 
occurred,  rather  than  a  spontaneous  expression,  an  outgrowth 
of  the  occurrence,  it  was  not  competent.     See,   also,    Lissak 
V.  Estate  Co.,  119  Cal.  442,  51  Pac.  688;  i  Greenl.  Ev.  §  113. 
It  is  suggested  that  Haydock  represented  the  principal,  and 
therefore  the  statement  to  him  was  competent.     Had  there 
been  a  personal  principal  present,  a  remark  made  to  him 
under  the  circumstances  would  not  have  been  competent.     It 
is  contended  that  the  evidence  was  not  injurious,  but  clearly 
it  was  upon  a  vital  point,  to  wit,  whether  the   engineer  was 
misled  by  the  lack  of  a  whistling  post,   since  he  was  a  new 
man  on  the  road, — whether  he  was  **lost."     It  was  calculated 
to  aid  the  case  of  the  plaintiff  upon  the  most  doubtful  question 
for  him  in  the  case. 

I  do  not  think  it  of  advantage  to  review  the  many  instruc- 
tions excepted  to,   or  other  alleged  erroneous  rulings.     The 
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questions  as  to  the  instructions  do  not  involve  the  right  of 
plaintiff  to  maintain  the  action,  but  minor  matters  as  to  the 
degree  of  care  required,  and  points  of  like  character.  Counsel 
agree  upon  what  the  instructions  should  have  been,  but  differ 
in  their  understanding  of  what  was  given.  Probably  upon 
another  trial  such  supposed  defects  will  be  obviated.  The 
order  is  reversed,  and  a  new  trial  ordered. 

We  concur:     HENSHAW,  J. ;  McFARLAND,  J. 


Savannah  &  S.  Ry.  Co.  v.  Pughsi.bv. 

{Supreme  Court  of  Georgia^  July  20,  jgoi,) 
[39  S.  E.  Rep.  473.] 

Injury  to  Employee—Defective  Tools.* — The  evidence  for  the  plaintiff, 
which  was  believed  by  the  jury,  showing^  that  a  co-employee  of  the  plain- 
tiff was  furnished  with  a  defective  tool  by  the  master,  with  full  notice 
to  the  latter  of  the  defect,  and  that  by  reason  of  this  defect  and  of  the 
use  of  the  defective  tool  by  such  co-employee  the  plaintiff,  who  neither 
had,  nor  was  chargeable  with,  notice  of  the  defect  in  the  tool,  was  in- 
jured, a  verdict  finding  the  master  liable  for  the  injuries  thus  sustained 
will  not,  after  its  approval  by  the  trial  judge,  be  set  aside  by  this  court, 
as  contrary  to  law  and  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bryan  county ;  P.  E.  Seabrook, 
Judge. 

Action  by  Fred  Pug^hsley  against  the  Savannah  &  Statesboro 
Railway  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Affirmed. 

Groover  &  Johnston  and  Brannen  &  Moore,  for  plaintiff  in 
error. 

H.  B.  Strange,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 


HALI.KTT  etal,  V.  Nkw  York  Cent.  &  H.  R.  R.  Co. 

{Court  of  Appeals  of  New  York,  May  10^  1901,) 

[60  N.  E.  Rep.  653.  ] 

Master  and  Servant — Wrongful  Death — Fellow  Servants — Engineer 
— Switchman  and  Brakeman.f — A  railroad  company,  at  the  request  of  a 
telegraph  company,  selected  a  brakeman  to  guard  a  car  used  in  moving 
materials  while  constructing  its  line  along  defendant's  track  ;  it  being 
his  duty  to  flag  trains,  so  as  to  prevent  their  colliding  with  such  car. 
He  had  exclusive  charge  of  the  switches,  and  was  paid  by  the  telegraph 

*As  to  the  master's  duty  to  furnish  safe  machinery,  appliances,  etc., 
see  5  Rap.  &  Mack's  Dig.  67  et  seq. 

As  to  the  liability  for  injury  to  employee  resulting  from  concurrent 
negligence  of  master  and  fellow  servant,  see  12  Am.  &  Eng.  £nc. 
Law  (2d  Ed.)  905  et  seq, 

f  See  notes  at  end  of  case. 
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company  for  his  services  in  accompanying'  the  car.  While  thus  engaged 
he  ran  the  car  onto  a  side  track,  but  carelessly  left  the  switch  open  ; 
and  a  passing  engine,  running  into.it,  was  derailed  and  the  engineer 
killed.  Held^  that  such  brakeman  and  the  engineer  were  not  co- 
employees,  and  the  railroad  company  was  liable  for  his  death. 
Parker,  C.  J.,  and  Cui^i^bn  and  Wbrnbr,  JJ.,  dissenting. 

Appeal  from  supreme  court,  appellate  division,  First 
department. 

Action  by  Minnie  E.  Hallett  and  another,  as  administrators 
of  £dgar  A.  Hallett,  deceased,  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  From  a  judgment  of 
the  appellate  division  of  the  supreme  court  (58  N.  Y.  Supp. 
943)  affirming  a  judgment  in  favor  of  defendant  (57  N.  Y. 
Supp.  1 139),  plaintiffs  appeal.     Reversed. 

George  S.  Hamlin,  for  appellants. 
Charles  C.  Paulding,  for  respondent. 

O'BRIEN,  J.  On  or  about  the  3d  day  of  August,  1895,  the 
plaintiff's  intestate,  a  locomotive  engineer  in  the  employ  of 
the  defendant,  was  killed  by  the  derailing  of  a  train,  resulting 
from  an  open  switch,  through  which  the  train  passed  from  the 
main  track  while  running  at  a  high  rate  of  speed.  There  can 
be  no  doubt  that  the  negligence  of  the  person  who  had  charge 
of  the  switch  and  left  it  open  was  the  cause  of  the  accident.. 
The  plaintiff  was  nonsuited  at  the  trial  upon  the  ground  that 
the  person  in  charge  of  the  switch,  and  to  whose  negligent 
act  the  accident  is  to  be  attributed,  was  a  co-servant  with  the 
deceased,  and  the  judgment  has  been  affirmed  at  the  appellate 
division.  58  N.  Y.  Supp.  943.  The  facts  upon  which  the 
nonsuit  was  directed  are  substantially  these :  At  the  time  of 
the  accident  the  Western  Union  Telegraph  Company  was 
engaged  in  stringing  a  line  of  telegraph  wires  along  the 
defendant's  road  and  that  of  the  Boston  &  Albany  Railroad 
Company  from  Albanv  to  New  York.  The  telegraph  com- 
pany had  a  push  car,  by  which  it  moved  its  materials  from 
point  to  point,  placing  the  car  on  sidings  convenient  for  the 
purpose.  The  work  was  first  done  from  Albany  to  Chatham, 
which  is  the  northerly  terminus  of  this  road  of  the  defendant. 
The  foreman  of  the  telegraph  company  testified  that  when  the 
working  party  reached  the  defendant's  road  he  notified  the 
train  dispatcher  of  the  defendant  that  he  was  about  to  com- 
mence work,  and  requested  ''that  a  man  be  detailed  to  protect 
the  tracks."  In  pursuance  of  that  request  the  dispatcher  sent 
to  the  working  party  one  Miller,  who  was  in  the  general 
employ  of  the  defendant  as  a  brakeman,  and  had  served  in 
that  capacity  for  several  years.  He  was  paid  by  the  telegraph 
company  during  his  service  with  its  workmen.  He  procured 
the  key  to  the  switches,  and  was  the  only  person  who  could 
open  or  close  them.  On  the  occasion  of  the  accident  the  push 
car  of  the  telegraph  company  had  been  run  in  on  a  siding. 
Miller  neglected  to  close  the  switch,  and  the  train  on  which 
the  plaintiff's  intestate,  the  engineer,  was,  ran  into  the  open 
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switch,  collided  with  a  car  standing:  thereon,  was  derailed, 
and  the  engineer  killed.  If  Miller,  the  switchman,  was  at 
the  time  of  the  accident  in  the  service  of  the  defendant,  and 
the  co-servant  of  the  deceased,  the  judgment  below  is  right. 
If,  on  the  contrary,  he  was  not  at  that  time  in  the  defendant's 
service,  but  in  the  service  of  the  telegraph  company,  then  the 
nonsuit  was  improper. 

It  must  be  admitted  that  this  case  is  well  on  the  border  line, 
but  we  are  inclined  to  hold  that  the  switch  tender,  whose 
negligent  act  caused  the  death  of  the  plaintiff's  intestate,  was 
not  a  co-servant  of  the  latter,  within  the  meanine  of  the  rule 
that  exempts  the  master  from  liability  to  the  servant  for  per- 
sonal injuries.  The  negligent  switchman  was  undoubtedly  the 
general  servant  of  the  defendant,  but  the  latter  had  loaned 
him  to  the  telegraph  company,  that  was  eng:aged  in  independent 
operations  on  the  railroad  track  at  the  time  of  the  accident. 
The  switchman  was  then  taking  his  orders,  not  from  the  rail- 
road company,  but  from  the  telegraph  company.  He  was  paid 
for  this  work  by  the  latter,  and  he  opened  and  closed  the 
switches  as  it  needed  that  work  to  carry  on  its  operations  of 
stringing  wires  and  working  upon  the  telegraph  line.  In 
opening  and  closing  the  switch  he  was  not  doing  the  work  of 
the  railroad,  but  that  of  the  telegraph  company,  as  the  latter 
required  that  act  to  be  done  from  time  to  time  in  order  to 
move  the  push  car  whenever  and  wherever  it  became  nec- 
essary. The  defendant  had  permitted  the  telegraph  company 
to  carry  on  certain  work  of  its  own  on  the  railroad  track,  dis- 
tinct from  that  of  operating  the  railroad.  In  order  to  accom- 
plish what  it  set  about  to  do,  the  telegraph  company  was 
obliged  to  add  to  its  working  force,  and  it  procured  from  the 
defendant  one  or  more  of  the  men  employed  to  do  work  as 
railroad  employees.  Miller,  so  far  as  it  appears,  had  never 
been  employed  by  the  railroad  as  a  switchman,  but  had  been 
assigned  to  other  duties.  He  became  the  switchman  only 
when  the  telegraph  company  needed  him  for  that  work,  and 
procured  the  defendant  to  send  him  to  it  for  that  work,  to 
act  under  its  own  orders  and  directions,  not  in  operating  a 
railroad,  but  in  assisting  to  repair  the  telegraph  lines.  The 
fact  that  he  had  been  selected  and  taken  from  the  employees  of 
the  railroad  does  not  prove  that  he  still  remained  in  the  service 
of  the  defendant,  or  was  not  the  servant  of  the  telegraph  com- 
pany. Therefore,  for  the  time  being,  he  held  the  same  rela- 
tions to  the  telegraph  company  as  the  other  men  engaged  in 
repairing  the  line.  At  the  time  of  the  accident,  therefore,  and 
in  respect  to  the  very  transaction  out  of  which  the  injury 
arose,  the  switchman  was  not  in  the  defendant's  service,  but 
in  the  service  of  the  telegraph  company,  that  paid  him  his 
wages  and  directed  his  acts.  It  is  the  case  of  a  general  serv- 
ant of  the  defendant  employed  for  a  special  and  particular 
purpose  by  the  telegraph  company,  and  so  ad  hoc  the  servant 
of  the   latter.     The  facts   in   this  case  render  it   somewhat 
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difficult  to  designate  the  master  of  the  switchman  at  the 
moment  he  committed  the  negligent  act  which  resulted  in  the 
death  of  the  intestate,  but  we  think  it  should  be  held,  within 
the  doctrine  of  recent  cases  in  this  court,  that  he  was  then  in 
the  service  of  the  telegraph  company,   and  hence   not  the 
co-servant  of    the    engineer  who    was    killed.     Murray  v. 
Dwight,  i6i  N.  Y.  301,  55  N,  E.  901,  48  L.  R.  A.  673;  Higgins 
v.  Telegraph  Co.,  156  N.  Y.    75.  50  N.    E.  «;oo;  Mclnemey  v. 
President,  etc.,  151  N.  Y.  411,  45  N.  E.  848;  Wyllie  v.  Palmer, 
137   N.  Y,  248,  33  N.  E.    381,  19  L.  R.   A.  285.     Where  the 
person  injured  and  the  person  guilty  of  the  negligent  act  from 
which  the  injury  results  are  both   at  the  very  time,  and  with 
respect  to  the  very  transaction,  in  the  service  of  a  common 
master,  no  question  can  arise  with  respect  to  the  rule  that 
exempts  the  master  from   liability.     But  here  the  telegraph 
company,  with  the  defendant's  consent,  took  one  of  the  work- 
men of  the  latter  to  render  service  in  the  repair  of  the  tele- 
graph line,  which  was  a  different  service,   to   be  performed 
under  the  directions  of  another  master.     The  relations  of  this 
switchman  to  the  other  servants  of  the  railroad  were  thereby 
changed  for  the  time  being,  and  he  assumed  for  the  occasion 
new  relations  with  the  servants  of  the  telegraph   companv. 
Miller  had  charge  of  this  switch,  not  in  consequence  of  the 
direction  or  appointment  of  the  defendant,  but  by  reason  of 
the  orders  and  directions  of  the  telegraph  company.     The 
telegraph  company  needed  a  man  to  perform  that  service,  and 
the  fact  that  it  selected  a  man  who  had   been   in  the  general 
employ  of  the  defendant  in  another  capacity  does  not  change 
the  relations  of  master  and  servant  as  between  the  switchman 
and  the  telegraph  company.     The  defendant  gave  the  use  of 
its  track  and  the  control  and  management  of  the  switch  to  the 
telegraph  company,  and  it  was  when  the  latter  was  in  charge 
that  the  accident  happened,  in   consequence  of  the  neglect 
to  properly  manage  and  guard  the  switch.     That  was  a  duty 
that  the  telegraph  company  assumed  for  the  time  being  with 
the  consent  of  the  defendant,  and  Miller  was  the  agency   it 
employed  and  paid  to  perform  that  duty.     He  was  none  the 
less  the  servant  of  the  telegraph  company  when  so  employed 
and  paid  merely  because  he  was  selected  from  the  railroad 
force  at  the  request  of  the  foreman  of  the  telegraph  company. 
The  identity  of  the  master  at  the  time  of  the  negligent  act 
charged  must  always  be  determined  with  reference  to  the  par- 
ticular facts  of  each  case.     The  facts  of  this  case,  while,  per- 
haps, they  render  the  question  one  of  some  doubt  and  difficulty, 
I  think  warrant  the  conclusion   indicated.     The  judgment 
should  be  reversed,  and  a  new  trial  granted,    with  costs  to 
abide  the  event. 

BARTLETT,  J.  (concurring).  This  judgment  should  be 
reversed,  but  I  cannot  assent  to  the  grounds  stated  in  the 
prevailing  opinion.     The  judgment  dismissing  the  complaint 
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was  affirmed  by  the  appellate  division   on  the  ground   that 
Abraham  Miller  was  a  co-servant  of  the  deceased  intestate, 
and    that    the  raihroad  company  was   therefore  not  liable. 
It  is  now  proposed  to  reverse  this  judRfment  on  the  ground 
that  the    defendant  railroad  company  had  loaned    its  em- 
ployee   Abraham   Miller  to   the  Western   Union  Telegraph 
Company,  and  that  he  is  to  be  regarded  as  in  the  employ  of 
the  latter  company  at  the  time  of  this  accident.     A  number 
of  cases  are  cited  in  support  of  this  view,  and  among  them 
Mclnerney  v.  President,  etc.,  151  N.  Y.  411,  45  N.  E.  848.     In 
that  case  the  defendant  company  loaned  an  engine  and  its 
crew  to  one  Willard,  a  lumber  dealer,  who  had  private  tracks 
constructed  on  his  own   premises.     While  he  was  engaged  in 
switching  cars  on  said  tracks  in  the  prosecution   of  his  busi- 
ness, with  the  aid  of  the  engine  and  crew  he  had  thus  bor- 
rowed, the  plaintiS  was  injured.     It  was  held  that  the  railroad 
company  incurred  no  liability  in  such  a  situation,    and  that 
the  engine  and  crew  were  to  be  treated  for  the  time  being  as 
belonging  to  and  employed  by  Willard.     It  is  difficult  to  see 
what  possible  application  this  and  kindred  cases  have  to  the 
one  at  bar.     The  telegraph  company,    before  entering  upon 
the  work  of  stringing  wires  along  the  defendant's  road,  applied 
to  its  general  train  dispatcher  to   furnish  a  man   ''to  protect 
the  tracks. '  *     Thereupon  Abraham  Miller  was  sent  to  represent 
the  company  for  that  purpose.     Here  was  a  gang  of  men  in 
the  employ  of  the  telegraph    company,    engaged  in   work 
entirely  distinct  from  that  of  operating  a  railroad.     It  involved 
the  presence  of  a  car  loaded  with  materials  on  the  main  track 
of  the  defendant,  and  it  was  absolutely  essential  that  the  com- 
pany should  detail  a  representative  to  protect  the  running  of 
its  trains  and  the  general  operation  of  the  road.     In  view  of 
this  unusual  situation.  Miller  cannot  be  regarded  as  an  ordi- 
nary switchman,  whose  sole  duty  it  was  to  open  and  close  the 
switches  at  various  points.     It   is  equally  inaccurate  to  say 
that  Miller  was  engaged  in  the  work  of  the  telegraph  company, 
and  subject  to  the  control  of  its  foreman.     It  may  be  that, 
when  the  business  of  the  telegraph  company  required  the  car 
containing  the  materials  to  be  placed  upon  the  side  track  for 
its  own  purposes,  Miller  was  bound  to  operate  the  switch  and 
place  the  car  where  requested.     This,  however,    was  not  his 
chief  duty.     He  was  called  upon  to  represent  the  defendant 
company,  to  ''protect  the  track'*;  to  see  to  it  that  the  pros- 
ecution of  the  work  by  the  telegraph  company  did  not  inter- 
fere with  the  running  of  trains  upon  the  road  and  imperil  the 
lives  of  those  operating  them.     As  to  that  duty  he  was  the 
representative  of  the  company.       He  alone  carried  the  keys 
to  the  switches.     He  only  knew  the  running  time  of  the  trains, 
and  upon  him  solely  rested  the  responsibility  of  regulating  the 
movements  of  the  telegraph  company's  car  so  as  to  enable  the 
defendant  company  to  continue  in  the  discharge  of  its  duty  to 
furnish  a  safe  place  in  which  its  engineers  and  other  trainmen 
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miRht  work,  as  the  presence  of  this  alien  gang  of  workmen 
was  neither  an  ordinary  nor  obvious  risk  assumed  by  an  em- 
ployee. The  fact  that  the  telegraph  company  paid  Miller  for 
his  time  is  of  no  importance.  This  case  is  most  unusual  in 
its  facts,  and  is  to  be  treated  as  sui  generis.  Miller  filled  a 
position  which  is  to  be  distinguished  from  that  occupied  by 
any  other  employee  of  the  defendant  company.  He  was, 
quoad  hoc,  the  sole  representative  of  the  defendant.  It  fol- 
lows from  these  views  that  Miller  was  neither  a  co-servant 
of  the  deceased  nor  in  the  employ  of  the  telegraph  company, 
and  his  negligent  act  rendered  the  defendant  company  liable. 

CULLEN,  J.  (dissenting).  The  action  is  brought  for  dam- 
ages for  the  death  of  the  plaintiff's  intestate,  alleged  to  have 
been  caused  by  the  defendant's  negligence  under  the  following 
circumstances:  On  August  3,  1895,  the  deceased  was  in  the 
employ  of  the  defendant  as  a  locomotive  engineer.  At  that 
time  the  Western  Union  Telegraph  Company  was  engaged 
in  stringing  a  line  of  telegraph  wires  along  the  defendant's 
road  and  that  of  the  Boston  &  Albany  Railroad  Company  from 
Albany  to  New  York.  The  telegraph  company  had  a  push  car 
by  which  it  moved  its  materials  from  point  to  point,  placing  the 
car  on  sidings  convenient  for  the  purpose.  The  work  was  first 
done  from  Albany  to  Chatham,  which  is  the  northerly  terminus 
of  this  road  of  the  defendant.  The  foreman  of  the  telegraph 
company  testified  that  when  the  working  party  reached  the 
defendant's  road  he  notified  the  train  dispatcher  of  the  defend- 
ant that  he  was  about  to  commence  work,  and  requested 
''that  a  man  be  detailed  to  protect  the  tracks. "  In  pursuance 
of  that  request  the  dispatcher  sent  to  the  working  party  one 
Miller,  who  was  in  the  general  employ  of  the  defendant  as 
brakeman,  and  had  been  so  for  several  years.  He  was  paid 
by  the  telegraph  company  during  his  service  with  its  work- 
men. He  had  the  key  to  the  switches,  and  was  the  only  per- 
son who  could  open  or  close  them.  On  the  occasion  of  the 
accident  the  push  car  had  been  run  in  on  a  siding.  Miller  neg- 
lected to  close  the  switch.  The  train  on  which  the  plaintiff's 
intestate  was  the  engineer  ran  into  the  open  switch,  collided 
with  the  car  standing  thereon,  was  derailed,  and  the  engineer 
killed.  A  nonsuit  at  the  trial  term  was  affirmed  in  the  appel- 
late division  by  a  divided  court;  a  majority  of  the  members 
holding  that  Miller,  whose  negligence  caused  the  accident,  was 
a  fellow  servant  of  the  deceased,  while  the  minority  were  of 
opinion  that  he  was  the  servant  of  the  Western  Union  Tele- 
graph Company. 

There  can  be  no  question  that  the  negligence  which 
occasioned  the  injury  to  the  deceased  was  in  the  conduct  of 
the  work,  as  distinguished  from  a  failure  of  the  master  to  pro- 
vide for  his  servant  a  safe  place  to  work  and  safe  appliances. 
There  is  no  claim  that  the  switch  was  defective.  The  train 
was  derailed  because  Miller  left  the  switch  open.  The  opera- 
tion of  the  switches  along  the  line  of  a  railroad  is  a  detail  of  the 
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work  of  transportation,  and  switchmen  and   train  hands  are 
fellow  servants,  and  for  the  injury  caused  to  the  one  by  the 
negligence  of  the  other  the  master  is  not  liable.     Harvey  v. 
Raibroad  Co.,  88  N.  Y.  481;  Randall  v.    Railroad  Co.,  109  U. 
S.  478,  3  Sup.  St.  322,    27   L.  Ed.    1003.     Therefore,  had  the 
accident  occurred  in  the  ordinary  operation  of  the  road,  it 
would  be  clear  that  the  defendant  was  not  responsible.     It  is 
now  to  be  considered  how  far  this  rule  of  liability  is  affected 
by  the  presence  of  the  push  car  upon  the  defendant's  railroad. 
It  was  not  unlawful  or  negligent  in  itself  to  permit  the  tele- 
graph company  to  transport  its  material  along  the  road  on  a 
push  car,  or  to  place  that  car  upon  a  siding.     Materials  for 
construction  or  repairs  along  the  line  of  a  road  are  often  trans- 
ported in  that  manner.     Switches  to  connect  with  sidings  used 
wholly  for  private  purposes,  such  as  those  leading  to  coal  and 
lumber  yards,  to  elevators,  and  to  factories,  are  to  be  found 
on  the  line  of  every  railroad,  and  are  necessary  to  afford  proper 
facilities  in  the  transportation  of  freight.     It  is  conceded  that 
had  the  defendant,  by  its  own  servants,  transported  the  tele- 
graph company's  material  on  the  push  car,  the  defendant  would 
not  have  been  responsible  for  the  negligence  of  any  persons 
engaged  in  that  work.     The  defendant  cannot  be  liable  on  the 
mere  ground  that  the  party  whose  negligent  act  caused  the 
injury  was  not  its  servant.     Its  liability  must  result  from  some 
fault  on  its  own  part.     Doubtless  it  could  not  suffer  its  track 
to  be  invaded  by  third  parties  occupying  and  obstructing  it 
without  control,  and  so  endanger  the  safety  of  its  employees 
operating  the  trains.     It  was  therefore  incumbent  upon  the 
defendant  to  see  that  the  license  or  permission  which  it  had 
given  the  telegraph  company  to  use  its  tracks  was  so  exercised 
as  not  to  create  greater  danger  or  hazard  to  its  employees 
than  would  result  from  its  own  operation  of  the  road.     The 
accident  in  this  case  did  not  occur  from  the  movement  of  the 
push  car  along,  or  from  its  presence  upon,  the  main  tracks  of 
the  defendant,  but  from  the  failure  to  close  the  switch  after  the 
car  had  been  placed  on  the  siding.     It  is  true  that  the  use  of 
the  push  car  made  it  necessary  to  open  the  switch  to  enter  the 
siding,  but  the  use  of  the  siding  as  a  place  for  standing  cars 
was  a  proper  one,  and  the  case  cannot  be  differentiated   in 
principle  from  the  use  of  the  siding  for  defendant's  own  cars: 
much  less,  from  the  use  of  switches  to  connect  with  sidings 
belonging  to  private  parties.     What,    then,   was  the  precise 
duty  of  the  defendant  as  to  the  adjustment  of  the  switches  in 
the  present  case,  or  in  those  of   private  sidings?     It  was  to 
furnish  a  competent  servant  to  see  that  the  switches  were 
properly  set.     If  it  did  so,  the  negligence  of  the  employee  in 
the  operation  of  the  switches  was,  as  to  the  trainmen  on  the 
road,  the  negligence  of  a  co-servant.     If  it  did  not  furnish  a 
proper  switchman,  but  suffered  the  switch  to  be  operated  by 
an  employee  of  third  parties,  the  defendant  would  be  liable, 
not  because  the  employee  was  the  servant  of  another  master. 
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but  because  it  had  failed  in  its  own  duty  to  provide  a  switch- 
man. There  is  neither  allegation  nor  proof  that  Miller  was 
not  a  competent  and  proper  servant  for  the  work  to  which  he 
was  assigned.  So,  if  Miller  remained  the  servant  of  the 
defendant  during  his  connection  with  the  work  of  the  tele- 
eraph  company,  the  defendant  was  not  liable  for  the  injury 
done  to  the  plaintiff's  intestate. 

The  evidence  as  to  the  exact  status  of  Miller  is  somewhat 
meaner.  But  bearing  in  mind  that  the  burden  was  on  the 
plaintiff  to  affirmatively  show  the  misconduct  or  negligence 
of  the  defendant,  the  result  of  any  insufficiency  in  the  evidence 
must  fall  on  her.  It  appears  that  Miller  had  been  for  some 
years  in  the  eeneral  employ  of  the  defendant.  On  previous 
occasions  when  telegraph  work  was  being  done  along  the  line 
of  the  railroad,  he  had  been  assigned  to  service  with  the  work- 
men of  the  telegraph  company,  and,  on  the  termination  of  the 
work,  returned  to  his  ordinary  duties  with  the  defendant.  The 
request  made  by  the  foreman  of  the  telegraph  company  of  the 
train  dispatcher  was  'Hhat  a  man  be  detailed  to  protect  the 
tracks. '  *  The  foreman  testified :  **The  duties  which  he  [Mil- 
ler] performed  was  the  turning  of  switches,  if  it  became  neces- 
sary to  turn  on  the  switch.  He  had  keys.  He  was  the  only 
one  in  the  crowd  who  had  keys.  He  was  the  onlv  one  per- 
mitted to  turn  the  switches.  When  our  car  was  on  the  main 
track  he  was  the  flagman.  He  generally  flagged  ahead,  and  one 
of  my  men  flagged  from  behind.  He  knew  of  the  time  of  the 
approach  of  trains,  and  guarded  against  collision  between  our 
car  and  the  trains.**  ** Brownie  Miller  had  charge  of  this 
supply  car;  that  is,  protected  it  against  trains.  *  *  * 
Brownie  Miller  was  supposed  to  be  the  man  who  had  charge 
of  opening  the  switch  upon  this  track  at  that  time.  *  *  * 
That  was  the  way  the  car  was  driven.  It  was  pushed  by  the 
men.  Miller  was  not  one  of  those  men.  He  usually  was 
ahead  with  the  flag.  He  was  not  always  with  the  car.  He 
was  ahead,  as  a  general  thing;  sometimes  behind;  whichever 
would  be  necessary.  He  had  control  of  the  men  when  the  car 
was  moving.  It  was  under  his  care.  It  was  under  my  direc- 
tions that  the  car  was  transferred  to  the  side  track.  I  gave 
orders  to  put  the  car  on  the  side  track.  My  orders  were  the 
orders  to  be  obeyed  in  that  respect.  Q.  You  had  control  of 
the  management  of  that  car,  did  j'ou  not.?  A.  I  did,  and  I 
did  not.**  We  think  that  the  only  fair  inference  from  this 
testimony  is  that  the  foreman  of  the  telegraph  company  had, 
as  necessarily  he  must  have  had,  general  direction  as  to  what 
points  along  the  line  the  supply  car  was  to  be  moved  to,  but 
that  the  actual  movement  or  transportation  of  the  car  over  the 
defendant's  road,  and  the  turning  of  the  switches  necessary 
to  put  it  on  the  sidings,  were  under  the  direction  of  Miller, 
and  in  the  discharge  of  this  work  he  was  not  subject  to  the 
control  or  orders  of  the  telegraph  company  or  its  foreman. 
Though  he  was  paid  by  the  telegraph  company,  he  was  not 
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to  be  observed  that  the  helper  engines  which  were  stationed 
permanently  at  Hot  Springs  were  expected  to  run  regularly 
.from  Hot  Sprines  to  White  Plains,  a  distance  of  1 5  miles,  over 
the  main  track,  and  to  run  backward  as  often  as  they  ran  for- 
ward, since  there  was  no  turntable  or  Y  either  at  White  Plains 
or  Mirage.  There  was  as  much  need,  therefore,  that  these 
helper  engines  should  have  a  powerful  headlight  at  one  end 
as  at  the  other.  In  view  of  these  considerations,  we  accord- 
ingly hold  that  it  was  the  province  of  the  jury  to  say  whether 
the  absence  of  a  headlight  at  the  rear  end  of  the  tender  was 
or  was  not  a  proximate  cause  of  the  collision.  The  facts  and 
circumstances  attending  the  collision  were  not  of  such  a  nature 
as  authorized  the  court  to  determine,  as  a  matter  of  law,  what 
was  the  efficient  cause  of  the  accident. 

The  trial  court  was  further  asked  to  give  an  instruction  which 
embodied  the  following  proposition  of  law,  namely :  That  if 
the  deceased  knew,  or  had  been  in  the  defendant  company's 
employ  so  long  that  he  ought  to  have  known,  that  the  defend- 
ant's standing  rules  and  regulations  only  required  a  lantern 
showing  a  white  light  to  be  suspended  at  the  rear  end  of  the 
tender  of  an  engine  when  it  was  moving  backward  in  the 
nighttime,  then,  by  remaining  in  the  defendant's  service  with 
knowledge  of  such  regulation  and  the  danger  that  it  involved, 
he  assumed  the  risk  incident  to  the  fact  that  the  helper 
engines  stationed  at  Hot  Springs  were  not  provided  with 
headlights  at  the  rear  ends  thereof,  and  that,  having  assumed 
the  danger  incident  to  that  defect  of  equipment,  he  could  not 
recover.  Concerning  this  instruction,  it  may  be  said  in  the 
first  place  that  the  regulation  referred  to  was  not  intended, 
as  we  think,  to  apply  to  engines  of  the  defendant  company 
which  were  employed,  as  these  helper  engines  were,  to  run 
backward  regularly  for  long  distances  on  the  main  track.  It 
had  reference,  most  likely,  to  engines  employed  in  the  imme- 
diate neighborhood  of  stations.  As  before  remarked,  there 
was  as  great  need  of  a  headlight  at  one  end  of  these  engines 
as  at  the  other,  in  view  of  the  service  in  which  they  were  em- 
ployed. But  we  are  of  opinion  that  the  instruction  enunciated 
an  unsound  rule  of  law,  for  other  reasons.  If  the  doctrine 
which  the  defendant  company  invokes  was  applied  in  the  form 
proposed,  it  would  enable  employers  to  avoid  the  perform- 
ance of  the  duty  which  they  plainly  owe  to  their  employees  to 
exercise  reasonable  care  in  providing  them  with  tools, 
machinery,  materials,  and  appliances  which  are  in  an  ordi- 
narilv  safe  condition,  and  reasonably  adapted  to  the  uses  to 
which  they  are  to  be  applied.  If  the  rolling  stock  or  track 
of  a  railroad  company  or  the  machinery  of  a  large  man- 
ufacturing plant  gets  out  of  repair  in  some  respect,  the  em- 
ployees of  such  companies,  according  to  the  doctrine 
enunciated  in  the  instruction,  who  become  aware  of  such 
defects,  must  forthwith  retire  from  the  service,  although  the 
defects  in  such  tools,  appliances,  or  structures  are  not  so  great 
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as  to  render  them  altogether  unfit  for  use,  or  they  will  be  held 
to  have  assumed  all  risk  of  injury  by  remaining  in  service 
after  the  defects  become  known.  In  this  way,  by  simply 
declining  to  make  necessary  repairs  or  to  supply  suitable 
equipment  or  materials,  and  by  relying  on  the  necessity  of 
eaminc:  a  livelihood  for  themselves  and  their  families,  which 
will  ordinarily  compel  most  of  their  operatives  to  retain  their 
positions,  the  duty  which  the  law  devolves  on  the  master  can 
be  avoided  easily,  and  the  risk  of  injury  incident  to  defective 
tools  and  appliances  be  cast  upon  the  servant.  Such  a 
doctrine  is  not  only  unjust  to  employees,  but  it  might  prove 
a  source  of  great  inconvenience  to  employers.  The  exigencies 
of  business  sometimes  compel  the  temporary  use  of  machinery 
or  appliances  which  have  become  defective  through  the  fault 
of  the  master.  In  such  cases  it  would  be  unreasonable  to 
hold  that  a  servant  who  remains  at  his  post  with  knowledge 
of  the  defect,  and  continues  to  work  with  implements  which 
his  master  finds  it  necessary  or  convenient  to  use,  thereby 
absolves  the  master  from  all  liability  for  an  injury  which  he 
happens  to  sustain.  The  employees  of  a  railroad  company 
whose  track  is  out  of  repair,  but  not  entirely  unfit  for  use, 
might  decline  to  remain  in  service  at  their  own  risk  of  iniury, 
in  which  event  the  company  would  be  compelled  to  suspend 
operations  until  its  roadbed  was  made  safe,  or  until  it  could 
engage  a  new  force  of  operatives,  who  were  willing  to  work  at 
their  own  risk  of  life  or  limb.  It  is  manifest,  we  think,  that 
employees  ought  not  in  all  cases  to  be  regarded  as  having  vol- 
untarily assumed  the  risk  of  injury  merely  because  they  remain 
in  service  with  knowledge  that  certain  implements  or  appli- 
ances are  out  of  repair,  or  that  there  is  a  defect  in  equipment. 
If  the  danger  of  being  injured  by  the  use  of  defective  imple- 
ments, or  because  of  insufficient  equipment,  is  both  imminent 
and  obvious,  he  who  makes  use  of  the  same  should  not  be 
heard  to  complain.  So  if  an  employee  is  the  first  to  discover 
a  defect  in  a  machine  or  other  appliance,  and  he  continues 
to  use  it  without  advising  his  employer  of  its  condition,  and 
is  injured  by  so  doing,  it  may  well  be  said  that  he  elected  to 
assume  the  risk,  and  that  his  employer  is  not  liable.  But  if 
the  master  places  defective  tools  in  the  hands  of  his  servant, 
or  insufficient  appliances,  and  requires  him  to  use  them,  and 
the  risk  incurred  by  such  use  is  not  so  imminent  that  persons 
of  ordinary  prudence  would,  under  the  circumstances  of  the 
case,  decline  to  incur  it,  it  would  seem  that  the  master  ought 
not  to  be  absolved  from  liability  for  his  neglect  of  duty  merely 
because  the  servant  was  aware  of  the  defect  before  being  hurt, 
and  did  not  retire  from  the  service.  We  are  of  opinion,  there- 
forr.,  that  the  doctrine  respecting  the  voluntary  assumption  of 
known  risks,  as  counsel  for  the  defendant  company  sought  to 
apply  it  in  present  instance,  was  unsound,  and  not  applicable 
to  the  facts  as  developed  by  the  evidence;  for  even  if  the  evi- 
dence would  have  warranted  the  jury  in  finding  that   the 
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deceased  knew  that  the  tenders  of  the  helper  eng^ines  were  not 
provided  with  headlights,  and  that  they  ought  to  have  such 
equipment,  yet  such  knowledge  did  not  render  the  peril  of 
remaining:  in  the  defendant  company's  service  so  imminent 
that  he  should  have  thrown  up  his  job  and  sought  service 
elsewhere.  Whether  he  acted  with  ordinarv  prudence  in 
remaining  in  the  defendant's  service  with  the  knowledge 
which  he  had  acquired  of  the  insufficient  equipment  of  the 
helper  engines,  is  the  true  test  by  which  to  determine  whether 
he  assumed  the  particular  risk,  and  released  the  railroad  com- 
pany from  liability  for  the  nonperformance  of  the  duty  to 
supply  proper  equipment  which  the  law  devolved  upon  it. 
On  the  state  of  facts  disclosed  by  this  record,  the  trial  court 
had  no  right  to  withdraw  this  question  from  the  consideration 
of  the  jury,  as  it  was  asked  to  do  by  the  instruction.  Rail- 
road Co.  V.  Mares.  123  U.  S.  710,  720,  8  Sup.  Ct.  321,  31  L. 
Ed.  296;  Kane  v.  Raihroad  Co.,  128  U.  S.  91,  94,  g  Sup.  Ct. 
16,  32  L.  Ed.  339;  Patterson  v.  Railroad  Co.,  76  Pa.  389, 
394,  18  Am.  Rep.  412;  Ford  v.  Railroad  Co.,  no  Mass.  240, 
14  Am.  Rep.  598;  Francis  v.  Railroad  Co.,  127  Mo.  658,  669, 
28  S.  W.  842,  30  S.  W.  129:  Shear.  &  R.  Neg.  (5th  Ed.)  §  211. 
The  instruction  under  consideration  was  properly  refused. 

The  trial  court  directed  the  jury,  in  substance,  to  determine 
whether  the  defendant  company  had  exercised  ordinary  care 
in  providing  suitable  equipment  for  its  helper  engines,  con- 
sidering the  service  in  which  they  were  employed.  It  charged 
the  jury  that  Shriver  and  the  deceased  were  fellow  servants, 
and  that  the  defendant  could  not  be  held  accountable  for  the 
negligent  acts  of  Shriver.  It  further  charged  that  if  the 
equipment  of  the  helper  engines  was  found  to  be  insufficient, 
and  that  such  insufficiency  proximately  contributed  to  the 
injury  complained  of,  then  there  might  be  a  recovery.  There 
was  no  material  error  in  the  charge,  so  far  as  we  can  discover; 
and  all  the  relevant  facts  of  the  case  were  laid  bare  before  the 
jury,  notwithstanding  the  action  of  the  court  in  sustaining 
objections  to  certain  questions  which  were  asked  by  counsel 
for  the  defendant  companv.  We  think  that  the  record  discloses 
no  error  which  would  warrant  a  reversal  of  the  judgment,  and 
it  is  accordingly  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  It  is  conceded 
that,  if  there  was  any  substantial  evidence  that  the  negligence 
of  the  railway  company  was  the  proximate  cause  of  the  injury 
of  the  engineer  of  the  passenger  train,  that  question  was  for 
the  jury.  It  is,  however,  equally  true  that  if  there  was  no 
such  evidence  the  question  was  for  the  court,  and  it  was  the 
duty  of  the  latter  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant.  Railroad  Co.  v.  Elliott,  55  Fed.  949,  954,  5  C. 
C.  A.  347,  352,  12  U.  S.  App.  381,  390,  20  L.  R.  A.  582;  Rail- 
road Co.  V.  Reeves,  10  Wall.  176.  19  L.  Ed.  909;  Scheffer  v. 
Railroad  Co.,  105  U.  S.  249,  252,  26  L.  Ed.  1070;  Jenks  v. 
Inhabitants  of  Wilbraham,  1 1  Gray,  142 ;  Durham  v.  Mussel- 
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man*  2  Blackf.  96,  18  Am.  Dec.  133;  Morrison  v.  Davis,  20 
Pa.  171,  57  Am.  Dec.  695;  Denny  v.  Railroad  Co.,  13  Gray, 
481,  74  Ain.  Dec.  645;  Dubuque  Wood  &  Coal  Ass*n  v.  City  & 
County  of  Dubuque,  30  Iowa,  176;  Hoae  v.  Railroad  Co.,  85 
Pa.  293,  298,  299,  27  Am.  Rep.  653;  West  Mahanoy  Tp.  v. 
Watson,  112  Pa.  574,  3  Atl.  866,  s6  Am.  Rep.  336;  Read  v. 
Nichols,  118  N.  Y,  224,  23  N.  E.  468,  7  L.  R.  A.  130;  Rail- 
way Co.  V.  Mutch  (Ala.)  11  South.  894,  21  L.  R.  A.  316,  38 
Am.  St.  Rep.  179. 

I.  Conceding  for  the  moment  that  the  railway  company  was 
Cn^ilty  of  neerligence  in  failing  to  place  a  headlight  on  the  rear 
of  the  helper  engine  (and  this  was  the  only  negligence  charged), 
the  undisputed  facts  conclusively  prove  that  this  negligence 
vras  neither  the  proximate  nor  the  concurring  cause  of  the  acci- 
dent and  that  the  negligence  of  the  fellow  servant, — of  the 
engineer  of  the  helper  engine, — in  disobeying  his  rules  and 
placing  his  engine  on  the  track  on  the  time  of  the  passenger 
train,  was  the  sole  proximate  cause  of  the  injury.     This  is  the 
test:     If  the  failure  to  provide  the   headlight  could  not  have 
caused  the  accident  without  the  negligence  of  the  fellow  serv- 
ant, the  engineer  on  the  helper,  in  violating  his  rules,  then  the 
failure  to  provide  the  headlight  was  neither  the  proximate 
nor  the  concurring  cause  of  the  injury.     The  proximate  or 
concurring  cause  is  that  cause  which  will  naturally  and  prob- 
ably produce  the  accident  or  result  without  the  interposition 
of  any  new  and  independent  cause  which  turns  aside  the 
natural  sequence  of  events  and  produces  the  effect.     The 
absence  of  a  headlight  on  the  back  of  the  helper  engine  never 
could  have  produced  a  collision  between  this  engine  and  the 
passenger  engine  if  the  new  and  independent  cause,  the  neg- 
ligence of  the  engineer  in  disobeying  his  rules,  had  not  inter- 
posed to  place  the  helper  engine  on  the  track  on  the  time  of 
the  passenger  train.     As  long  as  that  negligence  failed  to 
intervene,  the  absence  of  the  headlight  was  as  harmless  in 
the  night  as  in  the  day  time,  on  the  side  track  as  in  the  round- 
house.    Railway  companies  establish  rules  which  require  their 
engineers  to  keep  the  headlights  of  their  engines  burning  while 
they  are  operating  them  in  the  night.     An  engineer  fails  to 
comply  with  these  rules,  and  the  absence  of  a  burning  head- 
light on  his  engine  causes  an  injury  to  his  fellow  servant.     But 
the  railway  company  is  not  liable  for  this  injury,    because  it 
had  the  right  to  rely  on  the  legal  presumption  that  the  engi- 
neer would  do  his  duty,  and  would  obey  the  rules  it  had  estab- 
lished, and  if  he  had  done  so  the  injury  would  not  have  been 
inflicted.     Such  an  accident  is  the  result  of  a  new  and  inde- 
pendent cause, — the  omission  of  the  engineer  to  obey  the 
rales, — ^which  the  company  could  neither  foresee  nor  antici- 
pate.    In  the  case  at  bar  the  company  established  positive  rules 
which  required  the  engineer  of  the  helper  engine  to  keep  his 
engine  off  of  the  track  and  of  the  time  and  out  of  the  way  of 
the  passenger  train,  and  it  informed  him  of  the  time  of  that 
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train.  If  he  had  obeyed  the  rules,  the  absence  of  a  headlight 
on  the  back  of  his  eng^ine  could  not  possibly  have  caused  or 
contributed  to  the  accident  which  resulted.  The  case  stands 
in  exactly  the  same  situation  in  which  it  would  have  been  if 
the  engineer  had  been  ordered  to  lock  his  engine  in  the  round- 
house, and  in  disobedience  of  that  order  he  had  placed  it  on 
the  track  in  the  way  of  the  passenger  train.  A  headlight  on 
the  rear  of  the  engine  was  no  more  necessary  to  protect 
against  a  collision  between  the  two  engines,  under  the  orders 
which  required  the  engineer  of  the  helper  to  keep  his  engine 
off  the  time  of  the  passenger  train,  than  it  would  have  been  if 
he  had  been  required  to  keep  it  in  the  roundhouse.  The  com- 
pany had  the  right  to  reckon  upon  an  obedience  to  its  rules, 
and  to  rely  upon  the  fact  that  while  these  rules  were  obeyed 
the  natural  and  probable  result  of  the  absence  of  a  headlight 
on  the  rear  of  the  helper  engine  could  not  produce,  nor  assist 
to  produce,  a  collision  between  that  engine  and  the  passen- 
ger train;  and  the  accident  which  happened  could  not  be 
anticipated  as  the  natural  and  probable  result  of  the  absence 
of  the  headlight.     Bish.  Noncont.  Law,  §  42,  says: 

''If  after  the  cause  in  Question  has  been  in  operation  some 
independent  force  comes  in  and  produces  an  injury,  not  its 
natural  or  probable  effect,  the  author  of  the  cause  is  not 
responsible." 

The  absence  of  the  headlight  had  been  in  operation  for 
years.  It  had  never  produced  an  accident  between  Mirage 
and  Hot  Springs,  and  it  never  could  have  produced  one  on  the 
tracks  of  this  raihoad  without  the  intervention  of  the  new  and 
independent  negligence  of  the  fellow  servant. 

Wharton  says: 

**  Supposing  that,  had  it  not  been  for  the  intervention 
of  a  responsible  third  party,  the  defendant's  negligence 
would  have  produced  no  damage  to  the  plaintiff,  is  the 
defendant  liable  to  the  plaintiff.?  This  question  must  be 
answered  in  the  negative,  for  the  general  reason  that  causal 
connection  between  negligence  and  damage  is  broken  by  the 
interposition  of  responsible  human  action.  I  am  negligent  on 
a  particular  subject-matter  as  to  which  I  am  not  contractually 
bound.  Another  person,  moving  independently,  comes  in» 
and  either  negligently  or  maliciously  so  acts  as  to  make  my 
negligence  injurious  to  a  third  person.  If  so,  the  person  so 
intervening  acts  as  a  nonconductor,  and  insulates  my  negli- 
gence, so  that  I  cannot  be  sued  for  the  mischief  which  the 
person  so  intervening  directly  produces.  He  is  the  one  who 
is  liable  to  the  person  injured.'*    Whart.  Neg.  §  134. 

The  following  authorities,  among  others,  sustain  the  fore- 
going propositions:  Railroad  Co.  v.  Barry,  84  Fed.  942I,  950. 
28  C.  C.  A.  644,  650,  56  U.  S.  App.  37,  47 :  Railroad  Co,  v. 
Elliott,  «;5  Fed.  949,  952,  5  C,  C.  A.  347,  350,  12  U.  S.  App. 
381,  386;  Finalyson  V.  Milling  Co.,  6j  Fed.  507,  512,  14  C. 
C.  A.  492,  496,  32  U.  S.  App.  143,  151;  Railway  Co.  v.  Ben- 
nett, 69  Fed.  525,  16  C.  C.  A.  300,  32  U.  S.   App.   621 ;  Rail- 
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way  Co.  V.  Callagban,  56  Fed.  988,  993,  6  C.  C.  A.  205,  210, 
12  U.  S.  App.  541,  550;  Railway  Co.  v.  Moseley,  57  Fed.  921, 
926,  6  C.  C.  A.  641,  646,  12  U.  S.  App.  601,  609;  Insurance 
Co.  V.  Melick,  65  Fed.  178,  184,  12  C.  C.  A.  544.  550,  27  U. 
S.  App.  547,  557;  Goodlander  Mill  Co.  v.  Standard  Oil  Co., 
63  Fed.  400,  II  C.  C.  A.  253,  24  U.  S.  App.  7,  27  L.  R.  A. 
583;  Laidlawv.  Sage,  158  N.  Y.  73,  98-102,  52  N.  E.  679; 
Trewatha  v.  Milling  Co.,  96  Cal.  494.  500,  28  Pac.  571,  31 
Pac.  561. 

2.  But  it  was  not,  in  my  opinion,  negligence  on  the  part  of 
the  railway  company  to  operate  this  helper  engine  without 
a  headlight  on  its  rear.  The  company  established  rules  which, 
if  obeyed,  rendered  it  impossible  for  the  presence  or  absence 
of  such  a  headlight  to  have  any  effect  whatever  upon  the  prob- 
ability or  possibility  of  a  collision  between  this  engine  and 
the  passenger  train.  It  had  the  right  to  presume  that  these 
reasonable  rules  would  be  complied  with,  and  it  is  not  negli- 
gence for  the  railway  company  to  fail  to  provide  means  for 
preventing  accidents  which  will  result  from  the  violation  of 
its  rules.     See  the  cases  cited  last  above. 

3.  A  Mr.  Smith,  a  witness  for  the  plaintiff,  testified  on 
direct  examination  that  he  had  been  an  engineer  of  the 
Southern  Pacific  Company  for  about  22  years:  that  he  could 
see  ^n  ordinary  white  light  from  such  a  sized  lantern  as 
that  placed  on  the  rear  of  the  helper  engine  a  mile  under 
ordinary  conditions,  but  that  it  would  be  very  hard  to  dis- 
tinguish this  light  on  the  night  in  question,  because  it  might 
be  on  something  else.  On  cross-examination  the  court  refused 
to  permit  him  to  answer  this  question : 

'*  You  speak  of  not  being  as  likely  in  looking  back  to  tell 
whether  this  is  a  white  light;  it  might  be  somewhere  else; 
it  might  be  some  other  thing.  But  if  you  were  perfectly 
familiar  with  the  road,  and  you  saw  that  light  upon  the  line  of 
road,  and  you  knew  where  the  road  ran,  would  it  be  a  warn- 
ing to  you  if  you  saw  that  light  there.?*' 

This  was  proper  cross-examination  upon  a  very  material, 
yea,  a  crucial,  point  in  the  case,  and  the  court  should  have 
permitted  the  question  to  be  answered. 

4.  A  witness  who  was  qualified  to  answer  the  question,  by 
knowledge  of  the  rules  and  of  the  condition  of  the  engine,  was 
asked  whether  the  helper  engine  was  equipped  according  to 
the  rules  of  the  company,  and  answered  that  it  was.  The  court 
struck  out  the  answer  because  it  called  for  the  conclusion  of 
the  witness.  In  my  opinion,  the  answer  should  have  been 
received,  and  constituted  proper  expert  testimony. 

For  the  reasons  which  have  been  stated,  but  chiefly  because 
there  was  no  evidence  that  the  railway  company  was  guilty 
of  any  negligence  which  was  either  the  proximate  or  concur- 
ring cause  of  the  collision,  the  court  below  should  have 
instructed  the  jury  to  return  a  verdict  in  its  favor,  and  the 
judgment  below  should  be  reversed,  and  the  case  remanded 
for  a  new  trial. 
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(Circuii  Court  of  Appeals^  Ninth  Circuit,  May  6,  igoi,) 

[109  Fed.  Rep.  532.] 

Master  and  Servant — Killing  of  Railroad  Engineer  in  Collision— Neg- 
ligence of  Fellow  Servants.* — Plaintiff*s  intestate,  who  was  engineer  on 
an  extra  train  on  defendant's  railroad,  consisting^  of  the  engine  and  a 
caboose,  was  killed  in  a  collision  between  his  engine  and  the  rear  of  a 
work  train,  which  was  ahead  of  him,  and  was  just  passing  onto  a  aide 
track  at  a  station.  The  train  orders  sent  to,  and  received  by,  the  con- 
ductors and  engineers  of  both  the  work  train  and  extra  were  proper,  and 
required  the  work  train  to  protect  against  the  extra.  Deceaseid  knew 
that  the  work  train  was  ahead  of  him,  and  the  evidence  showed  without 
conflict  that  he  could  and  should  have  seen  the  signal  made  by  a  brake- 
man  from  the  work  train  when  700  feet  distant,  within  which  distance 
he  could  have  stopped.  It  also  showed  that  he  was  running^  in  disregard 
of  an  order  which  required  him  to  run  slowly  and  carefully  at  the  place 
of  collision.  Held^  that  there  was  no  evidence  of  any  negligence  on  the 
part  of  defendant,  and  that  whether  the  collision  occurred  through  the 
negligence  of  deceased,  or  of  the  conductor  of  the  work  train,  who  were 
fellow  servants,  defendant  was  not  liable  for  the  death. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  District  of  Washington. 

J.  M.  Ashton  and  W.  L.  Sachse,  for  plaintiff  in  error. 
B.  S.  Grosscup  and  Chas.  S.  Fogg,  for  defendant  in  etror. 
Before  GILBERT  and  ROSS,  Circuit  Judges,  and   HAW- 
LEY,  District  Judge. 

HAWLEY,  District  Judge.  This  is  an  action  brought  by 
the  plaintiff  in  error  against  the  defendant  in  error  to  recover 
damages  for  the  alleged  negligent  killing  of  her  husband, 
James  Beaumont.  At  the  close  of  the  trial  the  court  directed 
the  jury  to  find  a  verdict  for  the  defendant.  The  jury  so 
found,  and  judgment  was  duly  rendered  in  defendant's  favor. 
The  only  question  raised  by  the  assignment  of  errors  is 
whether  or  not  the  court  erred  in  giving  this  instruction. 
The  material  facts  are  substantially  as  follows: 
James  Beaumont  was  an  engineer,  and  as  such  had  been 
employed  for  several  years  by  the  defendant.  Shortly  after 
midnight,  on  the  morning  of  September  29,  1898,  George 
Blew,  as  conductor,  and  James  Beaumont,  as  engineer,  were 
ordered  by  defendant  to  proceed  with  a  train,  consisting  of  an 
engine  and  caboose  only,  to  the  station  of  Lester,  66  miles 
east  of  Tacoma.  There  were  two  work  trains  on  the  Cascade 
Division  of  the  railroad  of  defendant, — one  in  charge  of  John- 
son, as  conductor;  the  other  in  charge  of  Hall,  as  conductor. 
Hall's  working  limits  were  between  Veazie  gravel  pit,  35 
miles  east  of  Tacoma,  and  Lester.  Palmer  is  43  7-10  miles 
east  of  Tacoma.     Veazie  is  about  4  miles  west  of  Palmer,  and 

*As  to  whether  employees  of  different  trains  are  fellow  servants,  see 
Benignia  v,  Pennsylvania  R.  Co.  (Penn.),  20  Am.  &  Eng.  R.  Cas.,  N. 
S. ,  486,  and  note,  488  et  seq. 
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Maywood,  near  where  the  accident  occurred,  is  ^9  2-10  miles 
east  of  Tacoma.  It  appears  from  the  evidence  that  prior  to 
the  accident  a  work  train  had  plowed  off  a  lot  of  gravel  from 
flat  cars  so  as  to  form  small  ridges  on  each  side  of  the  track 
at  the  place  of  the  accident;  that  immediately  after  Beaumont 
had  applied  the  emergency  air  brakes  to  his  engine  he  either 
jumped  or  was  thrown  out  of  the  cab  in  his  engine,  and  in 
alighting  jumped  or  fell  onto  one  of  the  ridges  of  the  gravel, 
above  referred  to,  and,  rolling  onto  the  track,  the  caboose 
attached  to  his  engine  ran  over  and  killed  him. 

The  following  telegraphic  train  orders  were  issued  by  defend- 
ant's train  dispatcher:  **Tacoma,  September  29,  1898. 
Order  No.  1;.  Blew  will  run  extra.  Meeker  to  South  Prairie, 
with  right  of  track  against  No.  53.  Second  section  of  No.  57 
and  Blew  extra  east  will  meet  at  Crocker.**  This  order  was 
received  bv  Beaumont  at  Meeker  at  12:55  a.  m.  **Train 
Order  No.  10.  For  So.  Prairie.  To  Blew  and  Engineer  Extra 
East,  for  Palmer,  to  Hall  and  Engineer:  Blew  will  run  extra. 
So.  Prairie  to  Lester,  and  second  section  No.  53  and  Blew 
extra  east  will  meet  at  Enumclaw.  Johnson  and  Hall,  two 
(2)  work  trains  between  Enumclaw  and  Lester,  will  protect 
against  Blew  extra  east  after  three  fifteen  (3:15)  a.  m.**  This 
order  was  received  by  conductor  Blew  and  Engineer  Beaumont 
at  South  Prairie  at  2:55  a.  m.,  and  bv  Hall,  conductor  of  the 
work  train,  at  Palmer,  at  2:54  a.  m.,   September  29,    1898. 

Defendant's  rule  201  provides  that  "each  order  must  be  given 
in  the  same  words  to  all  persons  or  trains  directly  affected  by 
it  so  that  each  shall  have  a  duplicate  of  what  is  given  to  the 
others.**  Under  this  rule,  the  order  was  sent  to  Hall,  Blew, 
and  Johnson,  and  their  engineers.  This  rule  and  practice  in 
sending  dispatches  was  well  known  to  Beaumont.  Each  con- 
ductor and  engineer  knew  that  the  other  conductors  and 
engineers  on  the  road  would  receive  the  same  dispatch. 

** Train  Order  No.  11,  for  Veazie  Station.  To  Blew  and 
Engineer,  Extra  East,  for  Johnson  and  Engineer:  No.  i  will 
run  one  (i)  hour  and  fifteen  (15)  minutes  late  from  Lester  to 
Enumclaw,  and  one  (i)  hour  late  from  Enumclaw  to 
Meeker.**  This  order  was  received  bv  Beaumont  at  Veazie, 
after  he  had  passed  second  section  of  No.  53  at  Enumclaw. 
At  the  same  time  and  place  that  the  conductors  and  engineers 
received  order  No.  10  they  received  order  No.  37,  which  was 
promulgated  August  26,  1898,  as  a  standing  order,  and  was 
delivered  from  day  to  day  to  the  conductors  and  engineers  of 
all  passing  trains.  It  reads  as  follows:  **To  All  Concerned: 
Run  slowly  and  carefully  at  following  points:  Over  bridge 
2n,  between  mile  posts  46  and  47,  at  Eagle  Gorge;  between 
mile  posts  54  and  55;  and  at  Maywood,  where  track  changes 
are  being  made.     *     *    **' 

The  following,  among  other,  transportation  rules  of  the 
defendant  were  introduced  in  evidence : 

''Rule  41.  Bulletins  will  be  kept  at  all  registering  stations. 


472  MASTBR  AND  SBRVANT  Vol 

(NS) 

Beaumont  v.  Northern  Pac.  Ry.  Co 

and  additions  to  same  must  invariably  be  timed.  Enidneers 
and  conductors  must  inspect  them  thoroughly  before  depart- 
ing on  their  runs." 

"Rule  53.  Each  train,  while  running,  must  display  two 
green  flags  by  day,  and  two  green  lights  by  night,  one  on  each 
side  of  the  rear  car  of  the  train,  as  markers  to  indicate  the  rear 
of  the  train.     ♦    *    ♦- 

"Rule  no.  All  trains  are  designated  as  regular  or  extra. 
Regular  trains  are  those  represented  on  the  time-table,  and 
may  consist  of  one  or  more  sections.  All  sections  of  a  train, 
except  the  last,  must  display  signals  as  provided  in  rule  56. 
Extra  trains  are  those  not  represented  on  the  time-table.  An 
engine,  without  cars,  in  service  on  the  road,  shall  be  con- 
sidered a  train.     (See  rule  57.)** 

"Rule  112.  Irregular  trains  will  be  distinguished  as  foUows: 
If  passenger,  special;  if  freight,  extra;  if  for  work,  work 
trains. ' ' 

"Rule  133.  When  a  train  is  stopped  by  an  accident  or 
obstruction,  the  rear  brakeman  must  immediately  go  back 
with  danger  sienals  to  stop  any  train  moving  in  the  same 
direction.  At  a  point  fifteen  telegraph  poles  from  the  rear  of 
his  train  he  must  place  one  torpedo  on  the  rail.  He  must  then 
go  back  at  least  thirty  telegraph  poles  from  the  rear  of 
his  train  and  place  two  torpedoes  on  the  rail,  ten  yards 
apart.     *    •    » 

"Rule  134.  When  a  flaeman  is  sent  out  to  signal  any 
approaching  train,  he  must,  if  possible,  avoid  stopping  on  a 
curve  or  behind  any  obstruction,  endeavoring  to  pass  beyond 
the  same,  should  such  exist,  and  reach  a  position  where  he 
can  be  clearly  seen  from  the  approachine  train  for  at  least  one- 
fourth  of  a  mile.  The  conductor  must  know  that  his  train  is 
fully  protected  in  both  directions,  and  he  will  be  held  respon- 
sible if  any  accident  occurs  from  want  of  any  precaution  that 
could  have  been  taken.'* 

"Rule  149.  The  maximum  rate  of  speed  for  passenger  trains 
is  one  and  a  half  (li)  minutes  to  the  mile;  freight  trains, 
three  (3)  minutes  to  the  mile,  except  as  provided  in  special 
orders. ' ' 

In  addition  to  the  rules,  the  following  testimony  was  given 
at  the  trial,  viz. : 

Hall,  conductor  of  the  work  train,  testified,  on  behalf  of 
plaintiff,  that  he  had  25  cars,  each  car  being  41  feet  long. 
That  he  "had  no  caboose  on  work  train  at  May  wood  when 
collision  occurred.  Passed  second  section  of  train  No.  53,  the 
through  west-bound  freight  train,  at  Palmer,  at  3:15  a.  m., 
September  29,  1898.  Second  section  of  No.  53  was  standing 
at  Palmer  when  I  left.  We  left  Palmer  at  3:35.  Arrived  at 
May  wood  at  4:50.  Accident  happened  at  4:50.  Intended  to 
go  into  May  wood  siding  for  No.  i,  the  regular  through  west- 
bound passenger  train.  Engine  and  three  and  one-half  cars 
of  my  train  were  inside  of  siding  when  the  collision  occurred. 


Am  &  Bng  MASTBR  AND  SBRVANT  473 

RCas 

Beaumont  v.  Northern  Pac.  Ry.  Co 

I  was  about  middle  of  work  train  when  collision  took  place. 
Did  not  send  out  flagman  at  Eagle  Gorge,  the  next  station 
^west  of  May  wood  and  about  eight  miles  east  of  Palmer.  I 
was  familiar  with  the  time-tables,  and  knew  the  time  required 
for  trains  running  on  that  part  of  the  road  in  either  direc- 
tion. *  ♦  ♦  Could  not  tell  from  order  No.  lo  that  Beau- 
mont's train  was  an  engine  and  caboose.  Order  No.  lo 
implied  that  it  was  an  extra  freight  train.  One  way  of  pro- 
tecting is  to  run  away  from  the  train  you  are  to  protect 
against;  tha!t  is,  keep  ahead  of  it, — keep  out  of  the  way  by 
running  away  from  it.  *  *  *  There  were  several  green 
lights  on  right  side  of  track  before  reaching  curve  at  May  wood. 
They  are  called  slow  flags.  One  of  these  lights  was  about  five 
hundred  feet  west  of  curve,  one  near  point  of  curve,  and  one 
near  point  of  collision.  Understood  Beaumont  was  following 
me.  Understood  I  was  to  protect  against  Beaumont.  *  ♦  ♦ 
Think  lanterns  on  rear  of  work  train  would  give  same  lights 
as  markers  on  caboose.  Do  not  think  flagman  could  have  got 
back  far  from  rear  end  of  work  train  before  collision.  Saw 
flagman  start  back  before  Beaumont's  engine  was  rounding 
curve.  He  was  swinging  his  lantern  when  Beaumont's  engine 
rounded  the  curve.  From  center  of  curve  to  point  of  col- 
lision is  about  seven  hundred  feet.  Think  Beaumont  could 
have  seen  red  light  over  seven  hundred  feet  ahead  of  him. 
Think  Beaumont  could  have  stopped  his  train  within  two 
hundred  feet,  running  twenty-five  or  thirty  miles  an  hour. 
*  *  *  Collision  was  but  slight,  and  did  no  practical  dam- 
age. Knocked  one  pair  of  trucks  off  rear  car  from  track.  Did 
not  do  much  damage  to  Beaumont's  engine.  I  think  we  made 
distance  between  Palmer  and  Maywood  in  about  time  of  ex- 
press freight.  We  were  running  pretty  lively  for  a  work  train. 
If  Beaumont  had  been  on  the  watch,  he  would  have  seen  our 
stop  signal  as  he  rounded  the  curve.  As  Beaumont's  engine 
approached,  my  brakeman  with  the  lantern  got  out  of  the  way 
by  eoing  down  on  the  side  of  the  track.  We  ran  the  distance 
from  Palmer  to  Maywood  in  little  less  than  ordinary  time, 
taking  into  account  the  length  and  load  of  our  train.'* 

Ramsey,  who  was  rear  brakeman  on  Hall's  train,  testified 
as  follows:  **Got  off  rear  end  of  work  train,  when  it  was 
running  four  or  five  miles  an  hour,  with  two  lanterns  in  one 
hand,  when  train  was  slowing  up  at  Maywood.  On  straight 
track  such  lights  could  be  seen  three  or  four  train  lengths. 
First  thing  I  saw  after  getting  off  and  starting  back  was  head- 
light rounding  curve  coming  at  twenty-five  or  thirty  miles 
an  hour.  Gave  them  stop  signals.  Was  back  three  or  four 
telegraph  poles  back  of  where  collision  occurred.  When 
locomotive  approached  me,  got  off  of  track.  ♦  ♦  ♦  Was 
over  ground  next  morning  with  local  claim  agent  of  defendant. 
Saw  that  place  of  collision  was  twelve  hundred  feet  from  west 
end  of  switch  at  Maywood,  forty  rail  lengths  from  west  end 
of  switch,  rails  thirty  feet  long.     From  point  of  collision  to 
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where  headlight  could  be  seen  was  aboat  seven  hundred  and 
fifty  feet.  I  reached  a  point  about  four  hundred  and  fifty  feet 
back  of  work  train  when  I  signaled.  *  *  *  We  made  good 
time  ourselves  between  Palmer  and  Maywood;  pretty  lively 
for  work  train.  Got  no  instructions  to  go  back  and  flag. 
Simply  did  it.  Had  two  lights, —  red  and  white  light.  Had  no 
bull's-eye  light.  They  were  back  at  Palmer  in  caboose.  Held 
both  lights  in  one  hand.  Such  lights  could  be  seen  on  dark 
nights.  Red  light  controls  white  light,  if  two  lights  are 
carried  together.  Left  torpedo  on  track  at  Eagle  Gorge. 
We  stopped  there  five  minutes.  Saw  green  lights — slow  flags 
— at  Maywood.     It  was  a  dark  and  rainy  night." 

George  Blew,  the  conductor  of  the  train  of  which  Beaumont 
was  engineer,  called  as  a  witness  upon  the  part  of  defendant, 
said:  "Do  not  remember  seeing  any  signals  or  slow  flags 
before  reaching  Maywood.  After  leaving  Eagle  Gorge,  and 
when  rounding  curve  at  Maywood,  saw  lights  ahead  of  us  on 
track.  Was  right  on  the  curve  when  first  saw  lights.  Could 
not  tell  where  the  lights  were,  whether  on  track  or  train  ahead 
of  us,  when  first  saw  lights.  Was  over  ground  next  morning. 
Rear  end  of  work  train,  when  collision  occurred,  was  about  sev- 
eral telegraph  poles  distant  from  curve.  Beaumont  turned  on 
air  about  same  time  I  saw  red  light.  We  had  orders  for  pro- 
tection against  us.  Could  not  tell  what  time  Hall  would  make 
from  Palmer  to  Maywood.  Talked  with  Beaumont  at  Palmer. 
Was  informed  at  Palmer  that  Hall  had  left  forty  minutes 
before  us.  Told  Beaumont  at  Palmer  to  be  careful  after  leav- 
ing Eagle  Gorge,  as  he  might  find  Hall's  work  train.  *  ♦  ♦ 
Could  not  say  we  ran  faster  between  Palmer  and  Maywood 
than  we  did  at  other  places.  Engineer  controls  speed  of  train. 
Do  not  remember  hearine  any  whistle  from  work  train  or  from 
Beaumont's  train  when  approaching  Maywood.  Think 
Beaumont  could  have  stopped  within  two  hundred  feet.** 

Harmon,  who  was  Beaumont's  fireman,  was  introduced  on 
behalf  of  plaintiff,  and  testified  that  "when  about  half  a  mile 
west  of  the  station  of  Maywood,  which  is  about  fifteen  and 
one-half  miles  east  of  Palmer,  the  said  James  Beaumont  sud- 
denly applied  the  emergency  air  brakes  to  his  train.  At  the 
moment  when  the  air  brakes  were  applied  I  was  putting  in  a 
fire;  that  is,  I  was  putting  coal  into  the  fire  box  of  the  boiler. 
As  I  looked  up,  I  saw  a  red  and  white  light  ahead  of  us 
getting  down  of!  of  the  track.  Did  not  notice  what  became 
of  Beaumont  after  he  applied  emergency  air  brakes,  but  im- 
mediately after  said  air  brakes  were  applied  our  train  ran  into 
the  rear  end  of  a  work  train.  Collision  took  place  about  half 
a  mile  west  of  Maywood.  *  *  *  Had  been  on  the  lookout 
just  before  I  put  in  the  last  fire.  Saw  no  lights,  and  did  not 
notice  any  torpedoes  on  the  track.  Saw  the  lights  after 
Beaumont  had  applied  the  emergency  air  brakes.  *  *  *  We 
were  running  what  I  consider  carefully.  *  *  *  j  think  we 
approached  and  rounded  curve  at  Maywood  at  about  twenty 
miles  an  hour.** 
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Riche,  a  witness  on  behalf  of  plaintiff,  testified  that  he  had 
been  a  freight  conductor  on  defendant's  road,  and  was  familiar 
with  the  transportation  rules  of  defendant,  and  with  the  form 
of  orders  issued  by  defendant  for  the  running:  of  trains.  That 
he  would  understand  No.  lo  to  mean  that  it  was  a  freight 
train  that  Hall  was  to  protect  against  Could  not  tell  from 
order  No.  lo  that  it  was  simply  an  engine  and  caboose  that 
Beaumont  was  running.  He  gave  his  opinion  ''that  it  would 
not  be  possible  to  stop  an  engine  and  caboose,  running 
twenty-five  or  thirty  miles  an  hour,  in  a  distance  of  two  hun- 
dred feet.  The  distance  in  which  it  could  be  stopped  would 
depend  upon  the  condition  of  the  track  and  the  prompt  work- 
ing of  the  air  brakes.  If  the  track  was  wet  and  slippery,  it 
would  take  a  longer  distance  to  stop  in  than  if  the  track  was 
dry.*' 

Did  the  court  err  in  refusing  to  submit  the  case  to  the  jury? 
Is  there  any  evidence  tending  to  show  that  the  defendant  was 
guilty  of  any  negligence.^  What  was  the  cause  of  the  collision.? 

The  plaintiff  in  error,  with  apparent  earnestness,  claims 
that,  inasmuch  as  the  witnesses  were  nearly  all  in  the  employ 
of  the  defendant,  the  case  ought  to  have  been  submitted  to  the 
jury,  in  order  to  determine  whether  the  testimony  given  by 
them  was  reasonable.  The  argument  seems  to  be  that  each 
witness  was  endeavoring  to  exculpate  himself,  and  fasten  the 
blame  on  somebody  else,  and  that  each  witness,  in  these  re- 
spects, is  unworthy  of  belief.  This  idea  permeates  the  entire 
brief.  The  general  tone  of  the  argument  of  counsel  can  be 
best  explained  by  a  quotation  from  their  brief: 

"The  court  knows  how  difficult  it  is  for  a  plaintiff  to  get 
testimony  in  a  case  of  this  kind,  where  she  has  to  depend  upon 
the  statements  of  persons  still  in  the  employ  of  defendant, 
who  are  compelled  to  give  their  testimony  under  the  watchful 
eyes  of  superior  officers  and  attornevs  for  the  defendant.  The 
court  knows  that  in  a  case  of  this  kind  the  testimony  of  em- 
ployees called  as  witnesses  for  plaintiff  should  be  closely 
scrutinized,  and,  if  the  same  is  not  in  accordance  with  com- 
mon sense  or  common  experience,  such  testimony  should  be 
rejected." 

The  testimony,  which  it  is  claimed  was  given  in  order  to 
fasten  the  blame  on  others  and  thereby  exculpate  themselves, 
principally  relates  to  the  question  whether  Hall  or  Beaumont 
was  guilty  of  negligence.  It  is  a  complete  answer  upon  this 
point  to  say  that  it  is  wholly  immaterial  whether  the  collision 
was  attributable  to  the  negligence  of  Hall  or  Beaumont,  because 
they  were  fellow  servants  in  the  employ  of  defendant,  and,  if 
either  was  guilty  of  the  negligence  which  caused  the  collision, 
the  plaintiff  could  not  recover.  This  principle  is  too  well 
settled  to  require  discussion  or  citation  of  authorities,  and  is 
admitted  to  be  correct  by  plaintiff's  counsel.  The  sole  ques- 
tion for  our  determination  is  whether  the  defendant  was  guilty 
of  any  negligence.     The  only  debatable  question   is  whether 


476  MASTKR  AND  SBRVANT  Vol  XXII 

(NS) 
Beaumont  v.  Northern  Pac.  Ry.  €k> 

order  No.  lo  was  so  worded  as  to  mislead  the  conductors  and 
engrineers. 

It  is  claimed  that  order  No.  lo  violated  at  least  two  of 
defendant's  rules — First,  by  using:  the  word**  extra"  as  applied 
to  Blew's  train,  which  was  simply  an  engine  and  caboose, 
while  by  rule  112  the  word  **extra**  implied  that  Blew's  train 
was  an  irregular  or  extra  freight  train ;  second,  that  said  order 
contained  information  not  essentially  a  part  of  the  order,  so 
far  as  Hall,  conductor  of  the  work  train,  was  concerned,  thus 
violating  rule  200;  that,  in  addition  thereto,  the  order  **  that 
second  section  No.  53  and  Blew  extra  will  meet  at  Enumclaw" 
was  misleading,  and  threw  Hall  ofi  his  guard  as  to  his  duty  to 
protect  against  Blew  extra  east,  as  he  ought  and  probably 
^* would  have  done  had  he  not  been  misled  by  this  order." 
The  witness  Riche  in  his  testimony  said:  **I  would  under- 
stand order  No.  10  to  mean  that  it  was  a  freight  train  that 
Hall  was  to  protect  against.  Could  not  tell  from  order  No.  10 
that  it  was  simply  an  enerine  and  caboose  that  vSeaumont  was 
running.  It  is  customary  and  usual  for  an  engine  and  caboose 
out  on  the  road  to  run  much  faster  than  a  freight  train. "  The 
question  is  not  whether  order  No.  10  might  be  considered  by 
others  as  misleading,  but  whether,  as  a  matter  of  fact,  either 
Hall  or  Beaumont  was  misled  thereby.  If  they  understood  it 
as  intended  by  the  train  dispatcher,  it  makes  no  difference 
what  other  interpretation  might  have  been  given  to  it  by  out- 
side parties.  W.  C.  Albee,  the  train  master,  testified  that  he 
thought  it  best  to  give  an  order  **in  the  way  that  train  order 
No.  10  was  given.  Beaumont  had  run  extras  and  work  trains.  * ' 
How  did  Hall  and  Beaumont  interpret  the  order.?  Would  it 
have  made  any  difference  in  the  result,  or  in  any  manner  have 
prevented  the  collision,  if  Beaumont's  train  had  been  desig- 
nated as  consisting  of  an  engine  and  caboose  instead  of 
**extra".?  Beaumont  is  dead,  and  his  understanding  must  be 
gleaned  from  his  acts,  and  from  his  general  knowledge,  which 
he  is  shown  to  have  had.  He  certainlv  knew  of  what  his 
train  consisted.  There  is  no  evidence  whatever  which  tends 
in  any  manner  to  prove  that  he  was  misled  by  order  No.  10. 

We  have  heretofore  quoted  some  of  the  testimony  of  Con- 
ductor Hall  with  reference  to  order  No.  10.  He  further 
testified  as  follows: 

** Under  the  rules  and  practice  of  the  company  for  the  dis- 
patching of  trains,  Beaumont's  train  would  be  called  an*  extra.' 
There  are  only  three  classes  of  irregular  trains:  First, 
a  special,  which  is  an  irregular  passenger  train ;  second,  an 
extra;  third,  a  work  train.  The  term  *  extra*  includes  all 
classes  of  irregular  trains  except  specials  and  work  trains. 
Question  by  the  Court :  If  you  had  actually  known  that  the 
train  behind  you — this  train  that  Beaumont  was  on  that 
collided  with  you — was  made  up  of  a  locomotive  and  caboose, 
would  you  have  taken  any  different  precaution  or  made  any 
further  effort  to  avoid  a  collision  than  you  did  make?  A. 
No,  sir;  I  would  not." 
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This  testimony  conclusively  shows  that  Hall  was  not  misled 
by  order  No.  lo.  The  record,  in  our  opinion,  shows  that 
Beaumont  did  not  exercise  usual  care  and  caution  in  sooner 
stopping  his  train  when  he  saw.  or  should  have  seen,  the 
lights  in  the  rear  end  of  HalFs  train,  and  the  signals  given  by 
Ramsey,  a  brakeman  on  Hall's  train.  The  testimony  also 
shows  that  Beaumont  disobeyed  order  No.  37  given  to  him 
at  South  Prairie,  which  is  a  registering  station,  directing  him 
to  run  slowly  and  carefully  **at  May  wood.*'  Moreover,  rule 
149  limits  the  speed  of  a  freight  train  to  one  mile  in  three 
minutes.  The  speed  he  made  with  his  train  was  far  in  excess 
of  this  limit.  Having  violated  this  rule  relative  to  speed,  and 
disobeyed  the  orders  of  defendant,  he  must,  under  the  prin- 
ciple announced  in  Railroad  Co.  v.  Poirier,  167  U.  S.  47,  17 
Sup.  Ct.  741,  42  L.  Ed.  72,  be  held  guilty  of  negligence. 

We  are  of  opinion,  upon  a  careful  review  of  the  whole  evi- 
dence, that  it  was  Beaumont's  negligence  that  caused  the 
collision.  The  case  may  be,  as  claimed  by  counsel,  a  hard 
one  for  plaintiff;  but  it  is  made  absolutely  clear  that  plaintiff, 
under  the  law,  upon  the  undisputed  facts,  is  not  entitled  to 
recover  any  damages.  It  therefore  necessarily  follows  that 
the  court  did  not  err  in  instructing  the  jury  to  find  a  verdict 
for  defendant.     The  judgment  of  the  circuit  court  is  affirmed. 


Lynch  v.  Florida  Cent.  &  P.  R.  Co. 

{Supreme  Court  0/  Georgia,  July  23,  ipoi,) 
[39  S.  E.  Rep.  411.] 

Carrier — Assault  by  Station  Agent— Liabilities.* — A  railroad  company 
ia  not  liable  for  damages  resulting  from  an  assault  and  battery  inflicted 
by  its  station  agent  and  another  upon  a  third  person,  when  it  appears 
that  the  difficulty  which  gave  rise  to  the  beating  arose  out  of  a  personal 
quarrel,  and  that  the  agent,  so  far  as  related  to  his  participation  therein, 
was  acting  upon  his  individual  responsibility,  and  not  within  the  scope 
of  the  business  of  his  agency  as  an  employee  of  the  company. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Efiingham  county ;  P.  E.  Sea- 
brook,  Jud^e. 

Action  by  W.  S.  Lynch  against  the  Florida  Central  &  Penin- 
sular Railroad  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

D.  H.  Clark,  for  plaintiff  in  error. 

Denmark,  Adams  &  Freeman,  for  defendant  in  error. 

LITTLE,  J.  It  cannot  be  denied  that  the.  plaintiff  was 
very  imprudent  in  his  actions  towards  the  agent  of  defendant, 
in  refusing  to  obey  his  instructions  in  reference  to  driving  into 

*As  to  the  liability  of  railroad  for  assaults  by  employee,  see  noie,  21 
Am.  A  Eng.  R.  Cas.,  N.  S.,  242. 
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the  cut  with  his  loaded  waRon,  and  it  is  apparent  from  the 
evidence  that  he  drew  the  difficulty  in  which  he  was  injured 
upon  himself.  The  station  ag:ent  presumably  represented  the 
railroad  company  in  an  attempt  to  enforce  against  the  plain- 
tiff certain  regulations  in  relation  to  the  loading  of  cars,  which 
the  agent  claimed  existed.  It  was,  as  will  be  seen  from  the 
report  of  the  evidence,  a  reprehensible  act  on  the  part  of 
the  plaintiff,  not  onlv  to  refuse  to  conform  to  such  regulations, 
but  also  in  denying  the  right  of  the  agent  to  enforce  them. 
It  was  not  becoming  in  him  to  question  the  authority  of  the 
agent  to  enforce  the  regulations  which  the  latter  said  existed. 
He  should  have  submitted,  and  made  his  complaint  to  the 
proper  and  superior  authority,  and  obtained  redress  in  that 
way. 

Two  other  things  are  also  apparent  from  the  evidence. 
The  first  is  that  the  injuries  from  which  the  plaintiff  really 
suffered  were  not  by  the  younger  Simmons,  who  was  the  com- 
pany's agent,  but  by  his  father,  and,  also,  at  the  time  he 
received  the  beating,  he  had  not  approached  the  agent  on  the 
business  of  the  company,  but  to  settle  a  personal  grievance. 
Surely,  no  one  can  entertain  such  a  distorted  view  of  the  law 
as  to  claim  that  the  railroad  company  was  responsible  to  the 
plaintiff  for  a  battery  inflicted  upon  him  by  the  elder  Simmons, 
who,  so  far  as  the  evidence  shows,  was  not  connected  with  the 
railroad  company  in  any  capacity.  Nor  can  it  be  successfully 
claimed  that  if  the  plaintiff  sought  the  defendant,  even  on  the 
premises  belonging  to  the  railroad  company,  for  the  pur- 
pose of  adjusting  a  private  grievance,  although  the  one  so 
sought  was  at  the  time  its  agent,  the  company  would  be  held 
liable  for  personal  injuries  inflicted  on  the  plaintiff  by  such 
agent,  as  the  result  of  an  unsuccessful  effort  to  adjust  their 
personal  differences.  The  rules  of  law  which  control  the  ques- 
tion of  the  liability  of  a  master  to  respond  in  damages  for  a 
tort  of  this  character,  committed  by  its  agent  on  a  third  per- 
son, have  been  repeatedly  considered  by  this  court.  In  the 
case  of  Christian  v.  Railway  Co.,  79  Ga.  460,  7  S.  E.  216,  it 
was  ruled  that  a  railroad  company  was  liable  in  damages  for 
the  wrongful  homicide  of  its  customer  committed  by  its  depot 
agent  in  its  office  while  the  customer  was  lawfully  there  for 
the  transaction  of  business  with  such  agent  pertaining  to  his 
agency.  When  the  same  case  was  for  the  third  time  before 
this  court,  as  reported  in  Railway  Co.  v.  Christian,  97  Ga.  56, 
25  S.  £.  411,  the  proposition  of  law  announced  in  the  first 
decision  of  the  case  was  more  fully  explained,  and  this  court 
ruled  that  **for  the  wrongful  act  of  an  employee  of  a  railroad 
company  resulting  in  injurv  to  another,  committed  while 
engaged  in  the  performance  of  the  company's  business  in  the 
line  of  his  duty,  the  company  is  liable.  But  if,  while  so 
engaged,  upon  some  private  feud  previously  existing  or  sud- 
denly arising,  wholly  disconnected  with  his  duties  as  such  em- 
ployee, and  not  pertaining  to  the  business  then  in  process  of 
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transaction  (the  company  then  not  owing  to  the  other  person 
the  duty  of  personal  protection),  he  commit  injury  upon  the 
person  of  another,  the  company  would  not  be  liable."     In 
delivering  the  opinion   in   that  case   Mr.    Justice   Atkinson, 
further  elaborating  the  proposition  of  law  then  in  question, 
said:    **If,  while  the  employee  is  engaged  about  the  business 
of  the  master,  upon  some  matter  or  some  provocation  wholly 
disconnected  with  the  performance  of  his  duties  as  a  servant, 
upon  some  private  feud,  in  an  altercation  with  a  third  person, 
he  should  commit  an   injury  upon  such   third  person,    such 
injury  would  not  fall  within  the  class  for  which  the  master  is 
liable,  unless  it  be  a  case  in  which,  by  reason  of  the  relation 
existing  between  the  person  thus  iniured  and  the  railroad  com- 
pany, the  latter  owed  to  the  former  the  special  duty  of  per- 
sonal protection,"  etc.     Again,  in  the  case  of  Banking  Co.  v. 
Richmond,  98  Ga.  495,  21;  S.  E.  ^65,  where  the  facts  brought 
into  consideration  the  principle  of  law  we  are  now  consider- 
ing, this  court  ruled  that  if  the  real  purpose  of  the  person 
assaulted,  in  returning  to  the  station,  was  not  to  look  after  or 
arrange  tor  checking  baggage,  or  to  attend  to  other  legitimate 
business  with  the  agent,  but  merely  to  upbraid  him  for  a  real 
or  supposed  breach  of  duty  occurring  at  an  earlier  hour  of  the 
day,  and  the  difficulty  thereupon  ensued,  the  two  met  as  ordi- 
nary citizens,  and  the  railroad  company  had  no  concern  in 
what  passed  between  them.     In  delivering  the  opinion  in 
that  case  Mr.  Justice   Lumpkin,  after  stating  the  proposition 
that  if  the  injured  person  went  to  the  station  to  attend  to  busi- 
ness connected  with  the  railroad  company,   and  conducted 
himself  properly,  he  was  entitled  to  respectful  treatment  from 
the  agent,  **and  if  the  latter,    under  these   circumstances, 
unlawfully  assaulted  and  beat  him,  it  was  his  right  to  hold  the 
company  responsible  in  damages,"  also  there  said:    ''It  may, 
in  this  connection,  be  proper  to  add,  however,   that,  even  if 
Richmond  went  to  the  station  for  the  lawful  purpose  of  attend- 
ing to  the   business  above  mentioned,   it  was  nevertheless 
incumbent  upon  him  to  treat  the  agent  with  the  same  respect 
due  him  by  the  agent.     Therefore,  if,    instead  of  so  doing,  he 
without  provocation  used. insulting  and  opprobrious  language 
to  the  agent,  which  naturally  enough  resulted  in  a  difficulty, 
the  company  should  not  be  held  responsible."     Mr.   Justice 
Lumpkin  also  said  in  the  case  of  Railway  Co.  v.  Shropshire, 
loi  Ga.  37,  28  S.  E.  508,  that  "one  who  voluntarily,  and  by 
his  own  misconduct,  places  it  beyond  the  power  of  a  master 
to  protect  him,  surely  cannot  complain  of  an  omission  so  to 
do.     Especially  is  this  true  where  he  practically   invites  the 
master's  servant  to  disregard  and  abandon  his  official  duties, 
and  enter  into  a  personal  encounter  on  his  own  account  and 
upon  his  individual  responsibility. "     See,  also.   Banking  Co. 
V.  Hopkins,  108  Ga.    324,  33   S.    E.   965.     According  to  the 
testimony  of  the  plaintiff  himself,  he  repeatedly  persisted  in 
driving  his  wagon  within  the  cut  next  the  side  track,  which 
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thereby.  Flora  v.  Carbean,  38  N.  Y.  11 1;  Witmark  v.  Rail- 
road Co.,  149  N.  Y.  393,  399,  44  N.  E.  7S.  The  reason  given 
for  the  rule  in  the  earlier  case  cited  is  that,  if  the  court  upon 
the  trial  should  exclude  the  evidence,  the  party  offering  it 
could,  by  his  exception,  have  the  ruling  reviewed,  and  he 
would  also  have  the  opportunity  to  supply  the  defect  by  other 
proof. 

We  think  that  the  books,  supported  by  the  testimony  of 
the  bookkeeper  who  kept  them,  and  the  experts  who  examined 
them,  established  a  prima  facie  case  against  the  defendants 
as  to  a  part  of  the  plaintiff's  claim.  There  appeared  upon 
the  iournal  the  following  entry :  "To  cash,  $3, 1 10,  for  ties  and 
poles  purchased  for  the  Union  Electric  Ry.  Company."  The 
bookkeeper  testified  that  both  of  the  defendants  told  him  to 
make  that  entry  in  order  to  force  a  balance  on  the  books,  and 
that  it  was  necessary  for  that  purpose.  He  had  no  knowl- 
edge of  any  such  transaction  with  the  Union  Electric  Railway 
Company  as  was  represented  by  the  entry,  and  the  only  pur- 
pose for  making  it  was  that  stated.  The  effect  of  the  entry 
on  the  side  of  the  cash  account,  where  it  was  made,  was  to 
reduce  the  balance  of  cash  on  hand.  This  fictitious  entry 
was  not  explained,  except  by  the  testimony  of  the  defendants 
themselves,  without  corroboration  from  any  source. 

When  the  defendants  resigned  and  turned  the  books  over  to 
the  new  management,  the  cash  account  on  the  ledger  had  not 
been  balanced,  but  when  balanced  it  called  for  cash  on  hand  to 
the  amount  of  $2,927.27,  although  the  amount  actually 
turned  over  to  the  new  officers  was  but  $1.52.  The  balance, 
amounting  to  $2,Q25.75,  was  not  accounted  for  upon  the 
books,  and  therefore  was  presumptively  in  the  defendants* 
hands.  They  were  unable  to  show  specifically,  by  the  books 
or  otherwise,  where  this  balance  went ;  but  they  attempted  to 
account  for  it,  and  to  meet  the  other  claims  of  the  plaintiff, 
apparently  established  against  them  by  the  books,  by  their 
own  testimony,  uncorroborated,  except,  to  a  slight  extent,  by 
the  evidence  of  the  bookkeeper.  They  testified,  in  substance, 
that  this  little  railroad  did  a  limited  business,  and  in  order  to 
enable  it  to  make  money  outside  of  its  chartered  powers,  with 
the  knowledge  of  the  directors  and  with  their  implied  approval, 
they  bought  telegraph  poles  with  its  money  and  for  its  benefit 
in  the  name  of  a  third  person;  that  the  receipts  from  the  sale 
of  the  poles  were  put  upon  the  books  as  cash  received  from 
freight,  but  the  amounts  paid  out  for  poles  were  put  down  in 
various  ways,  so  as  to  conceal  the  real  purpose  of  the  pay- 
ment ;  that  this  was  done  in  order  to  so  cover  up  the  irregular 
business  that  it  could  not  be  traced  upon  the  books,  and  to 
thus  keep  it  from  the  knowledge  of  the  railroad  commissioners; 
that,  while  they  were  unable  to  point  out  the  entries  upon  the 
books  which  covered  their  disbursements  in  the  purchase  of 
poles,  they  were  certain  that  the  sums  thus  disbursed  were  in 
fact  entered;  that  they  never  appropriated  any  of  the  plaintiff's 
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money  or  property  to  their  own  use ;  that  they  received  no 
salary,  and  that  their  only  profit  was  through  the  dividends 
declared  and  the  appreciation  in  the  value  of  their  stock;  that 
the  freight  earnings  were  at  the  rate  of  onlv  four  or  five  thou- 
sand dollars  a  year,  although  as  entered  upon  the  books  they 
'were  at  the  rate  of  over  $i«5,ooo  a  year,  the  difference  being 
money  received  from  the  sale  of  poles.  They  gave  other  testi- 
mony of  the  same  general  character,  but  called  no  witness  to 
corroborate  their  statements.  Even  the  person  in  whose  name 
the  pole  business  was  carried  on  was  not  produced.  The  book- 
keeper testified  that  the  receipts  supposed  to  have  been  derived 
from  the  sale  of  poles  were  entered  on  the  books  as  cash  received 
from  freight  "the  same  as  if  it  was  freight,'*  and  that  the  sums 
alleged  to  have  been  paid  for  poles  were  entered  under  differ- 
ent heads,  so  as  to  conceal  the  real  nature  of  the  transaction ; 
that  he  knew  nothing  about  any  purchase  or  sale  of  poles,  but 
made  the  entries  in  this  way  by  the  direction  of  the  defend- 
ants ;  and  that  he  was  unable  to  point  out  the  precise  entries 
which  embraced  the  sums  received  or  paid  out  in  the  pole 
business.  During  the  progress  of  the  trial  the  plaintiff  stip- 
ulated that  it  did  not  attack  "the  pole  transactions  as  ultra 
vires."  The  defendants  testified  that  they  also  were  unable, 
owing  to  the  peculiar  circumstances,  to  point  out  the  items  on 
the  books  showing  that  the  money  had  been  paid  out  as  they 
claimed.  According  to  the  by-laws,  no  money  of  the  plaintiff 
could  be  drawn  from  the  bank  where  its  deposits  were  made 
except  by  checks  signed  by  each  defendant  in  his  official 
capacity;  and,  with  one  unimportant  exception,  none  was 
drawn  out  in  any  other  way. 

As  the  books  were  in  the  nature  of  admissions  made  by  the 
defendants,  the  whole  of  the  admission  must  be  taken 
together,  by  considering  both  sides  of  the  account;  but  when 
thus  taken,  in  connection  with  all  the  evidence  in  the  case, 
the  amounts  represented  by  the  fictitious  entry  and  the  cash 
on  hand,  as  shown  by  balancing  the  books,  were  not  accounted 
for,  except  by  the  testimony  of  the  defendants  themselves. 
They  were  both  interested  witnesses ;  for  the  action  is  against 
them  alone,  and  any  recovery  by  the  plaintiff  must  be  paid 
by  them.  The  general  rule  is  that  where  a  witness  is  inter- 
ested in  the  question,  although  he  is  not  impeached  or  con- 
tradicted, his  credibility  is  a  question  for  the  jury,  and  the 
court  is  not  warranted  in  directing  a  verdict  upon  his  testi- 
mony alone.  Gildersleeve  v.  Landon,  73  N.  Y.  609;  Kavanagh 
V.  Wilson,  70  N.  Y.  177;  Elwood  v.  Telegraph  Co.,  45  N.  Y. 
549.  6  Am.  Rep.  140;  29  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  774. 
The  same  rule  applies  to  the  testimony  of  two  witnesses,  both 
equally  interested  and  testifying  to  the  same  facts.  While 
the  defendants  owned  substantially  all  the  stock,  they  did  not 
own  the  corporation  itself.  It  was  not  their  chattel,  but  was 
a  distinct  legal  entity,  with  the  right  to  own  property ;  and 
they  could  not  appropriate   its  property  to  their  own  use,  any 
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more  than  any  other  agent  or  trustee  can  appropriate  the 
property  of  his  principal.  Buffalo  Loan,  Trust  &  Safe-Deposit 
Co.  V.  Medina  Gas  &  Electric  Light  Co.,  162  N.  Y.  67,  76, 
56  N.  E.  505.  Through  their  voting  power,  they  could  man- 
age and  control  its  affairs,  but  only  as  trustees ;  and  they  were 
bound  to  observe  the  rule  of  meum  et  tuum,  and  to  be  as  true 
to  the  corporation  as  if  they  had  sustained  the  same  relation 
to  an  individual.  Hence,  if  they  took  any  of  the  plaintiff's 
money  or  property  for  themselves,  they  are  liable,  the  same 
as  if,  under  similar  circumstances,  they  had  taken  the  money 
or  property  of  an  individual.  The  books  apparently  show 
that  they  did,  and,  while  they  say  they  did  not,  owing  to  their 
interest  their  denial  presents  a  question  of  fact.  We  think  the 
case  should  have  been  submitted  to  the  jury,  and  that  the 
trial  court  erred  in  deciding,  as  a  question  of  law,  that  there 
was  nothing  for  them  to  pass  upon.  The  judgment  should  be 
reversed,  and  a  new.  trial  granted,  with  costs  to  abide  the 
event. 

BARTLETT,  MARTIN.    LANDON,   and  CULLEN,  JJ., 
concur.     PARKER,  C.  J.,  and  O'BRIEN,  J.,  dissent. 
Judgment  reversed,  etc. 


Orbgg  v.  Mbrcantilb  Trust  Co.  et  ai.  Adams  &  Wbst- 
LAKB  Co.  V.  Samb.  Coi^umbus  Tbrminai*  &  Transpbr 
R.  Co.  v.  Samb.  Harrison  et  al.  v.  Samb.  Stbwart  v, 
Samb.  Louisvillb  &  N.  R.  Co  v.  Samb.  Bai«timorb 
&  O.  S.  W.  R.  Co.  v.  Samb. 

{Circuit  Court  0/ Appeals,  Sixth  Circuit,  May  7,  /p^/.) 

[109  Fed.  Rep.  220.] 

Railroads— Foreclosure  Proceedings — Preferential  Debts.* — Claims 
against  a  railroad  company  for  the  price  of  cross-ties  essential  to  the 
replacement  of  ties  decayed,  and  of  small  quantities  of  hardware,  both 
needed  and  used  in  the  usual  and  ordinary  operation  of  the  road,  as  well 
as  for  traffic  balances  due  to  other  roads  on  current  account,  are  all 
within  the  class  of  current  operating  expenses,  which  may  properly  be 
given  a  preference  in  payment  from  the  net  earnings  of  the  road  under 
a  receivership  in  foreclosure  proceedings,  where  the  claims  accrued 
within  six  months  prior  to  the  receivership,  and  are  within  the  terms  of 
a  general  order  requiring  the  receiver  to  pay  claims  for  services,  mate- 
rials, and  supplies  accruing  within  that  time. 

Same— Rental  of  Terminals. —  Claims  against  a  railroad  company 
for  the  rental  of  terminal  facilities  accruing  under  a  perpetual  lease 
which  reserves  to  the  lessor  the  right  to  terminate  it  and  retake  posses- 
sion of  the  property,  with  all  additions  and  improvements  made  thereon 
by  the  lessee,  in  case  of  default  in  payment  of  rentals  for  30  days,  are 
not  debts  of  the  income,  entitled  to  preference  of  payment  over  mort- 
ga&re  debts  from  the  earnings  of  the  road. 

Same — Purchase  of  Locomotives. — A  debt  incurred  by  a  railroad  com- 
pany for  locomotives  acquired  to  give  it  additional  motive  power  is  not 
one  which  is  entitled  to  preference  over  mortgage  debts  merely  because 

*See  notes,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  818  etseq, ;  15  Id.  336  et  seq. 
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the  locomotives,  when  acquired,  passed  under  the  mortgage,  and  added 
to  the  security  of  the  mortgagees.  While  that  is  a  fact  to  be  considered, 
it  does  not  alone  warrant  a  displacement  of  the  mortgage  lien,  but  it 
must  further  appear  that  the  acquisition  was  reasonably  necessary  to 
the  usual  operation  of  the  road. 

Same — Claims  for  Legal  Services. — Claims  for  legal  services  rendered 
a  railroad  company  in  the  ordinary  course  of  its  business  under  special 
employment,  which  do  not  directly  contribute  in  some  way  to  the  advan- 
tage of  the  mortgagees,  do  not  stand  upon  a  plane  with  the  labor  of 
operatives,  or  the  claims  of  those  who  furnish  materials  or  supplies  to 
maintain  the  road  as  a  going  concern  in  respect  to  the  right  of  prefer- 
ence over  the  mortgage  debt. 

Same — Proceeds  of  Corpus  of  Property — Grounds  for  Displacing 
Mortgage  Lien. — A  mortgage  upon  the  corpus  of  the  property  of  a  rail- 
road company  can  only  be  displaced  in  favor  of  later  general  creditors 
on  the  ground  and  to  the  extent  that  there  has  been  a  diversion  of  cur- 
rent income  by  the  company  or  a  receiver,  by  which  the  mortgagees 
have  profited,  and  from  which  income  such  general  creditors  had  a  prior 
equitable  right  to  payment. 

Same — Diversion  of  Income — Payment  for  Equipment. — Payment  by 
a  railroad  company,  or  by  its  receiver,  from  the  current  earnings  of  the 
road,  of  trust  certificates  issued  for  cars  or  equipment  purchased,  which 
was  not  necessary  to  keep  the  road  a  going  concern,  and  which  certifi- 
cates did  not,  therefore,  create  a  debt  of  the  income,  is  a  diversion  of 
such  earnings  inuring  to  the  benefit  of  the  mortgagees,  under  whose 
mortgage  the  equipment  passed,  subject  to  the  lien  of  the  vendor ;  and 
unsecured  creditors  having  preferential  claims  against  the  income  are 
entitled  to  have  the  amounts  so  diverted  restored  from  the  proceeds  of 
the  corpus  of  the  property  when  sold  in  foreclosure  proceedings. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

These  seven  appeals  have  been  heard  together.  The  appel- 
lants are  all  general  creditors  of  the  Columbus,  Sandusky  & 
Hockine  Railroad  Company,  whose  claims  have  been  duly 
established,  but  who  appeal  because  they  have  not  been 
allowed  a  preference  over  the  mortgaere  debts  of  said  railroad 
company  in  the  proceeds  of  the  sale  of  the  mortgaged  rail- 
road property.  The  property  of  the  railroad  company  is  sub- 
ject to  two  mortsrages  securing  issues  of  bonds  aggregating 
some  $11,000,000,  and  the  property  mortgaged  is  confessedly 
insufiBcient  to  pay  these  mortgage  debts.  These  mortgages 
are  in  course  of  foreclosure  in  two  consolidated  causes  under 
the  style  of  '*The  Metropolitan  Trust  Co.  v.  The  Columbus, 
Sandusky  &  Hocking  Railroad  Company."  The  first  of  these 
foreclosure  bills  was  filed  June  2,  1897,  the  complainant  being 
the  Mercantile  Trust  Company,  trustee  under  the  first  of  the 
two  mortgages  mentioned.  Under  that  bill,  and  on  the  day 
of  its  filing,  S.  M.  Felton  was  appointed  receiver  by  an  order 
which,  among  other  things,  provided  that  he  should  **pay  the 
employees,  officials,  and  other  persons  having  claims  for 
wages,  services,  materials,  and  supplies  due  and  to  become 
due,  and  unpaid,  growing  out  of  the  operation  of  the  railroad 
of  the  defendant,  including  current  and  unpaid  vouchers; 
and  for  such  purpose,  as  well  as  for  the  purpose  of  meeting 
the  obligation  of  the  pay  rolls,  said  receiver  is  hereby  author- 
ized in  his  discretion  to  borrow  such  sums  of  money  as  may 
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be  necessary  for  such  purpose,  not  exceeding  $3  i;o,oo;  but  said 
receiver  will  pay  no  claims  against  the  said  railroad  company 
which  have  accrued  due  more  than  six  months  prior  to  the 
date  of  this  order.'*  June  7,  1897,  the  receiver  applied  for 
leave  to  borrow  $200,000  upon  certificates,  stating:  in  his  peti- 
tion that  the  railroad  company,  prior  to  his  appointment,  had 
incurred  indebtedness  'Sn  the  maintenance  and  operation  of 
said  railroad,  which  it  is  necessary  to  pay  in  order  to  further 
operate  and  maintain  said  railroad  in  the  performance  of  its 
duties  as  a  common  carrier,  etc. ,  and  that  a  part  of  said 
indebtedness  was  for  materials  and  supplies  furnished  said 
railroad  company,  and  for  obligations  necessarily  incurred  in 
the  maintenance  and  operation  of  said  raihroad  during  a  period 
of  six  months  preceding  the  appointment  of  said  receiver 
herein.*'  He  asked  authority  to  issue  $200,000 in  certificates, 
to  be  paid  out  of  the  earnings  of  the  railroad,  if  sufficient,  or, 
if  not,  then  out  of  the  proceeds  of  the  sale  of  said  railroad. 
An  order  was  made  accordingly ;  the  complainant,  the  trus- 
tee under  the  first  mortgage,  making  no  objection  to  either  of 
the  two  orders  already  mentioned.  July  7,  1897,  the  receiver 
seems  to  have  changed  his  mind  as  to  the  importance  of  pay- 
ing off  the  traffic  balances  and  supply  claims  due  from  the 
railroad  company,  and  accordingly  reported  to  the  court  that 
he  had  borrowad  $35,000  under  the  order  made  when 
appointed,  and  had  applied  it  altogether  in  the  payment  of 
one  class  of  claims  directed  to  be  paid,  namely,  to  the  pay- 
ment of  the  company's  pay  rolls  for  April  and  May,  1897.  He 
asked  to  have  the  order  of  June  7th  modified  so  as  to  allow 
him  to  use  the  certificates  therein  ordered  as  follows:  To  pay 
money  borrowed  to  pay  April  and  May  payrolls,  1897,  $35.ooo; 
to  pay  a  mortgage  lien  on  certain  terminal  property,  $30,000; 
and  that  the  balance  of  $135,000  be  applied  to  the  payment  of 
**car-trust  obligations*'  and  current  operating  expenses,  re- 
pairs, etc.  The  order  was  accordingly  modified.  The  labor 
and  supply  claims  proper  accrued  within  six  months  prior  to 
the  order  appointing  receiver  appear  to  have  somewhat 
exceeded  $100,000.  None  of  these  claims,  except  the  April 
and  May  pay  rolls,  were  paid  by  the  receiver,  and  there  is  not 
now,  nor  has  there  ever  been,  any  surplus  of  receiver's  earn- 
ings out  of  which  the  claims  of  appellants  can  be  paid.  The 
circuit  court  appointed  a  special  master,  and  directed  him  to 
hear  proof,  and  report  all  debts  due  for  labor  and  supplies 
furnished  within  six  months  which  were  within  the  purview  of 
the  order  of  June  2,  1897.  The  master  accordingly  reported 
that  the  claims  of  W.  S.  Gregg,  the  Adams  &  Westlake  Com- 
pany, a  part  of  the  claim  of  the  Columbus  Terminal  Company, 
the  claim  of  the  Louisville  &  Nashville  Railroad  Company,  and 
of  the  Baltimore  &  Ohio  Southwestern  Railroad  Company 
were  claims  which  had  accrued  within  six  months,  and  were 
claims  of  the  character  entitled  to  be  paid  preferably  out  of 
the  current  income  of  the  railroad  company  or  of  the  receiver; 


Am^Eng  PRBFBRENTIAL  CLAIMS  487 

RCas 

Greg-g-  V,  Mercantile  Trust  Co 

but  that  there  was  no  surplus  income  in  the  hands  of  the 
receiver,  and  that  there  had  been  no  diversion  of  income 
applicable  to  such  debts  by  either  the  company  or  the  receiver. 
For  these  reasons  he  reported  that  these  claims  were  not 
entitled  to  be  paid  in  preference  to  the  mortgag:ees  out  of  the 
proceeds  of  the  sale  of  the  corpus  of  the  raikoad  property. 
The  master  reported  that  the  claims  preferred  by  Gilbert  H. 
Stewart  and  by  Harrison,  Olds  &  Henderson  were  not  of  a 
preferential  character.  The  receiver  excepted  to  the  master's 
finding  in  favor  of  the  preferential  character  of  the  claim  of 
the  Columbus  Terminal  Company.  This  exception  was  sus- 
tained by  the  circuit  court.  The  terminal  company  excepted 
to  so  much  of  the  master's  report  as  excluded  a  part  of  its 
claim  as  not  being  of  a  preferential  character.  This  excep- 
tion the  court  below  overruled.  Gilbert  H.  Stewart  and 
Harrison,  Olds  &  Henderson  excepted-  to  the  report  against 
the  preferential  character  of  their  claims.  These  exceptions 
were  sustained  by  the  circuit  court.  All  of  the  appellants 
excepted  to  the  report  that  there  had  been  no  diversion  of 
income  by  the  railroad  company  applicable  primarily  to  the 
payment  of  their  debts ;  also  to  so  much  of  the  report  as  held 
that  appellants  were  not  entilled  to  be  paid  out  of  the  corpus 
of  the  raliroad  property  in  preference  to  the  mortgagees. 
These  exceptions  were  all  overruled,  and  all  of  the  claims  of 
the  appellants  disallowed,  and  their  petitions  dismissed,  so  far 
as  they  sought  payment  out  of  the  corpus  of  the  mortgaged 
property.  From  these  decrees  appellants  named  in  the 
caption  have  separately  perfected  appeals  and  assigned  errors. 

Harlan  Cleveland,  W.  O.  Henderson,  and  George  Hoadly, 
for  six  months'  creditors. 

Paul  D.  Cravath,  for  prior  lien  bonds,  general  mortgage 
bonds,  and  Felton  certificates. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  having  made  the  foregoing  state- 
ment of  the  case,  delivered  the  opinion  of  the  court. 

I.  The  claim  of  W.  S.  Gregg  is  for  cross-ties  essential  to  the 
replacement  of  ties  decayed  in  current  operation  of  the  rail- 
road. A  large  proportion  were  on  hand  when  the  receiver  was 
appointed,  and  were  used  by  him  in  the  maintenance  of  the 
roadway  They  were  all  purchased  within  six  months  before 
the  receivership,  and  under  circumstances  indicating  an  ex- 
pectation that  they  would  be  paid  for  out  of  current  income. 
The  claim  is  in  every  respect  a  highly  meritorious  one.  The 
claim  of  the  Adams  &  Westlake  Company  is  for  hardware 
needed  in  the  usual  and  ordinary  daily  operation  of  the  rail- 
road. It  is  for  a  small  amount,  and  comes  clearly  within  the 
rule  in  respect  to  supply  claims  proper  for  ordinary  operation 
of  a  railroad.  The  claims  of  the  Louisville  &  Nashville  Rail- 
road Company  and  of  the  Baltimore  &  Ohio  Southwestern 
Raihroad  Company  are  for  traffic  balances  in  current  account 
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between  those  railroads  and  the  defendant  company.  These 
balances  accrued  within  six  months,  and  are  such  traffic  bal- 
ances as  come  within  the  rule  of  the  decided  cases,  beginning 
with  Fosdick  v.  Schiall,  99  U.  S.  235,  25  L.  Ed.  33Q. 

2.  The  claim  of  the  Columbus  Terminal  &  Transfer  Rail- 
road Company  consisted  of  two  items. 

The  first  of  these  is  for  $8,  i;2^,  and  was  for  rentals  accruing 
within  six  months  under  a  perpetual  lease  of  certain  tracks 
and  terminal  facilities  at  Columbus,  Ohio.  The  claim  arises 
under  a  contract  between  the  terminal  company  and  two  oi  the 
original  companies,  to  whose  properties  and  contracts  the 
defendant  railroad  company  has  succeeded.  Under  that  con- 
tract the  terminal  company  leased  for  a  term  of  99  years,  with 
right  of  renewal  in  perpetuity,  certain  tracks  and  terminal 
facilities,  the  lessee  companies  agreeing  to  pay  as  rental  a  sum 
in  quarterly  payments,  in  advance,  equal  to  the  interest  for 
the  next  ensuing  quarter  upon  all  of  the  outstanding  first  mort- 
gage bonds  of  the  terminal  company,  provided  such  bonds 
should  not  exceed  $350,000  in  5  per  cent,  bonds.  The  lessee 
companies  also  bound  themselves  to  keep  the  property  in  re- 
pair and  pay  all  taxes,  ^assessments,  etc.  For  failure  to  pay 
rent  or  keep  any  of  the  other  •covenants  for  a  period  of  30 
days,  the  lessor  might,  at  its  option,  resume  possession,  and 
declare  the  lease  forfeited,  and  all  interest  and  estate  in  the 
property,  including  all  additions  and  improvements,  ter- 
minated. This  provision  for  the  protection  of  the  lessor  in  its 
rents  clearly  indicates  that  the  lessor  did  not  rely  upon  its  ren- 
tals as  constituting  an  equitable  charge  upon  the  current 
income  of  the  lessee  company.  The  right  to  enter  if  for  30 
days  its  rents  should  be  in  arrears,  and  to  forfeit  the  lease, 
together  with  all  improvements  which  the  lessor  company 
was  most  likely  to  make  in  view  of  the  perpetual  character  of 
its  term,  afforded  a  most  stringent  remedy.  Aside  from  this 
provision  for  its  security,  the  very  character  of  the  claim 
prevents  its  inclusion  among  that  class  of  claims  for  materials 
or  supplies  proper  and  reasonable  for  the  current  maintenance 
of  the  railroad  as  a  going  concern,  in  favor  of  which  a  special 
equity  exists.  The  claim  is  essentially  like  that  disallowed 
by  this  court  in  Louisville  &  N.  R.  Co.  v.  Central  Trust  Co., 
31  C.  C.  A.  89,  93,  87  Fed.  500,  ^04.  That  case,  as  this,  in- 
volved the  rentals  under  a  lease  for  a  track  by  which  the 
lessee  company  reached  its  station,  and  certain  terminal 
facilities.  Speaking  by  Judge  Severens,  this  court,  among 
other  things,  said : 

**The  nature  of  the  claim  is  of  a  kind  which,  upon  the  general 
current  of  authority  upon  the  subject,  disentitles  it  to  a  posi- 
tion of  priority  over  the  mortgage  debt.  It  appears  to  us  to 
stand  upon  no  higher  or  better  ground  than  claims  for  rentals 
of  rolling  stock,  which  are  quite  as  indispensable  to  the  daily 
operations  of  a  railroad  as  are  its  tracks;  and,  with  respect  to 
track  rentals  for  the   period  prior  to   the  accession   of  the 
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receiver,  they  are  not,  as  a  general  rule,  recognized  as  entitled 
to  priority.  Thomas  v.  Car  Co.,  149  U.  S.  95,  13  Sup.  Ct. 
824.  V  L.  Ed.  663. ' ' 

There  was  no  error  in  excluding  this  item  from  those 
claims  entitled  to  preference.  The  second  item  in  this  account 
is  for  $17,  627.45,  claimed  to  be  the  price  of  two  locomotives 
sold  May  20,  1897,  by  the  terminal  company  to  the  railroad 
company.  The  only  book  entry  or  other  writing  tending  to 
show  the  origin  of  this  claim  consists  in  a  resolution  adopted 
by  the  directors  of  the  railroad  company  tmder  date  of  May 
20.  1897,  in  these  words: 

**  Resolved,  that  the  Rogers  switching  engines,  Nos.  53  and 
54,  now  standing  in  the  name  of  the  Columbus  Terminal  & 
Transfer  Company,  be  transferred  to  the  account  of  the 
Columbus,  Sandusky  &  Hocking  Railway  Company,  and  the 
Columbus  Terminal  &  Transfer  Railroad  Company  receive 
credit  for  the  same  at  the  price  charged  them,  viz.  $17,627.4^, 
these  engines  being  held  by  the  Columbus  Terminal  &  Trans- 
fer Company  as  collateral  to  a  loan. ' ' 

On  the  same  day  an  entry  was  made  upon  the  books  of  the 
railway  company,  the  immediate  predecessor  of  the  railroad 
company,  in  the  title  to  the  property  of  the  railroad  company, 
which  was  in  these  words : 

'*  As  per  resolution  of  the  board  of  directors  under  date  of 
May  20,  1897,  the  two  Rodgers  switching  locomotives,  Nos,  53 
and  54,  which  were  transferred  to  the  Columbus  Terminal  & 
Transfer  Railroad  Company  July  31,  1893,  are  now  taken  into 
cost  of  property  account,  and  terminal  company  credited,  as 
these  locomotives  were  held  by  the  terminal  company  simply 
as  collateral  to  loan  made  June  23,  1893,  $60,709.16,  and  so 
could  not  hold  them,  as  the  title  had  not  been  transferred." 

It  was  also  in  evidence  that  the  railroad  company  had, 
through  foreclosure  sale,  acquired  the  title  to  the  entire  prop- 
ertv  oif  the  railway  company  and  its  predecessor  companies, 
and  had  assumed  the  floating  debts  of  such  predecessor  com- 
pany under  a  reorganization  agreement,  the  terms  and  legal 
effect  of  which  we  have  considered  and  determined  in  the 
principal  case  heard  upon  the  same  record,  and  reported  as 
the  Columbus,  Sandusky  &  Hocking  Railroad  Company 
Appeals,  109  Fed.  177.  Upon  the  whole  evidence  the  master 
reached  the  conclusion  that  the  railroad  company  did  not 
acquire  title  to  these  locomotives  by  a  purchase  from  the  ter- 
minal company  through  the  foreclosure  proceedings  mentioned, 
and  had  not  agreed  to  pay  the  terminal  compan}'  as  for  a 
purchase.  Upon  a  re-reference  certain  affidavits  were  intro- 
duced, tending  to  show  that  the  terminal  company  had  not 
held  these  locomotives  as  security  for  a  loan,  but  that  it  had 
taken  them  in  1893  from  one  of  the  defendant's  predecessor 
companies  at  a  valuation  of  $17,627.45.  and  credited  that  sum 
upon  an  obligation  of  that  company  for  money  loaned,  and 
had  taken  a  bill  of  sale.     These  affidavits  do  not  explain  how 
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that  predecessor  company  could  pass  the  title  to  these  loco- 
motives, subject,  as  thev  were,  to  the  existing  mortgraKcs  of 
that  company,  which  mortgage  rights  have  been  acquired  by 
the  present  company  throue:h  the  foreclosure  proceedings 
mentioned.  Neither  do  they  explain  why  the  transaction  is 
styled  a  ** transfer,"  and  not  a  sale,  or  why  they  are  transferred 
**to  the  account  of"  the  railway  company,  or  why  the  railwav 
company  should  credit  the  terminal  companv  with  their  origi- 
nal valuation.  The  inference  we  draw  is  that  the  terminal 
company's  title  was  subject  to  the  mortgages  of  the  old 
Shawnee  &  Hocking  Company.  The  railroad  company, 
through  its  purchase  of  the  property  covered  by  those  mort- 
gages, acquired  the  title  of  both  mortgagor  and  mortgagees 
therein.  In  this  situation  the  credit  originally  allowed  the 
Shawnee  Company  was,  by  consent,  revoked  so  as  to  allow  the 
terminal  company  to  stand  as  a  creditor  for  $17,627.45  on 
the  books  of  the  railway  company,  the  successor  to  the  Shawnee 
Company.  The  railroad  company,  having  assumed  the  debts 
of  the  railway  company,  would  thus  become  the  paymaster, 
though  only  secondarily  liable,  as  we  have  determined  on  the 
same  record  in  the  case  cited  above.  This  theory  accounts 
for  the  mysterious  entries  we  have  set  out.  We  conclude  that 
the  circuit  court  was  right  in  setting  aside  the  master's  sup- 
plementary report  that  the  claim  represented  an  out  and  out 
sale  to  the  railroad  company,  and  in  confirming  his  original 
report  that  the  claim,  in  effect,  was  a  debt  of  the  railway  com- 
pany, and  not  a  debt  incurred  in  the  purchase  of  property. 
The  relation  of  the  terminal  company  to  both  the  railway  and 
railroad  companies  was  very  intimate.  The  president  of  the 
terminal  company  was  the  assistant  secretary  and  assistant 
treasurer  of  each  of  the  railroad  companies.  He  is  the  prin- 
cipal af&ant,  upon  whose  evidence  the  master  modified  his 
report.  His  explaining  affidavits  do  not  explain  the  curious 
terms  of  the  resolutions  and  entries  we  have  set  out.  The 
whole  transaction  is  shrouded  in  darkness,  unless  the  deduc- 
tions we  have  drawn  furnish  an  explanation.  But,  upon  the 
assumption  that  this  claim  is  for  the  price  of  two  locomotives 
sold  out  and  out  by  the  terminal  company  to  the  railroad 
company,  it  is  not  a  debt  created  for  a  current  operating  ex- 
pense incurred  to  maintain  the  railroad  as  a  going  concern, 
or  its  railroad  in  condition  to  be  used  with  reasonable  safety 
for  the  transportation  of  persons  and  property.  No  evidence 
was  presented  to  show  that  the  condition  or  situation  of  this 
railroad  was  such  as  to  make  the  acquisition  of  two  additional 
locomotives  reasonably  necessary  to  the  usual  operation  of 
the  railroad.  The  case  stands  upon  the  single  fact  that  a  rail- 
road company  has  acquired  additional  motive  power.  Some 
showing  that  such  an  addition  of  this  kind  to  its  motive  power 
was  essential  to  enable  the  company  to  discharge  its  ordinary 
operations  as  a  carrier  is  necessary  to  constitute  such  a  claim 
one  for  current  supplies  or  materials.     This  conclusion  accords 
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Mrith  the  opinion  of  this  court  in  Rhode  Island  Locomotive 
Works  V.  Continental  Trust  Co.  (decided  November,  1900, 
and  not  yet  officially  reported)  108  Fed.  5.  That  these  loco- 
motives have  passed  under  the  mortgages,  and  added  to  the 
security  of  the  mort&ragees,  is  a  circumstance  which,  by  itself, 
does  not  entitle  the  appellant  to  displace  the  lien  of  the  mort- 
gages.    In  the  case  last  referred  to  we  said: 

''That  the  equipment  purchased  added  to  the  earning  power 
of  the  railroad  company,  and  has  augmented  the  security 
held  by  the  mortgagees,  is  an  element  to  be  considered  in 
passing  upon  the  claim ;  but  this  fact  has  never  been  regarded 
as  in  itself  justifying  the  displacement  of  an  antecedent  mort- 
grage.  International  Trust  Co.  v.  T.  B.  Townsend  Brick  & 
Contracting  Co.,  37  C.  C.  A.  396,  409,  95  Fed,  850,  where  the 
cases  are  collected  and  reviewed.  In  Southern  Ry.  Co.  v. 
Carneerie  Steel  Co.,  20  Sup.  Ct.  362,  44  L.  Ed.  475,  the 
supreme  court  took  care  to  avoid  throwing  doubt  upon  the 
earlier  adjudications  of  that  court  by  saying:  *We  must  not 
be  understood  as  saying  that  a  general,  unsecured  creditor  of 
an  insolvent  railroad  corporation  in  the  hands  of  a  receiver 
is  entitled  to  priority  over  mortgage  creditors  in  the  distribu- 
tion of  net  earnings  simply  because  that  which  he  furnished 
to  the  company  prior  to  the  appointment  of  the  receiver  was 
for  the  preservation  of  the  property,  and  for  the  benefit  of 
the  mortgage  securities.  That,  no  doubt,  is  an  important 
element  in  the  matter.  Before,  however,  such  a  creditor  is 
accorded  a  preference  over  mortgage  creditors  in  the  distri- 
bution of  net  earnings  in  the  hands  of  a  receiver  of  a  railroad 
company,  it  should  reasonably  appear  from  all  the  circum- 
stances, including  the  amount  involved,  and  the  terms  of  pay- 
ment, that  the  debt  was  one  fairly  to  be  regarded  as  part  of 
the  operating  expenses  of  the  railroad  incurred  in  the  ordinary 
course  of  business,  and  to  be  met  out  of  current  receipts.'  " 
3.  The  claims  of  Gilbert  H.  Stewart  and  of  Harrison,  Olds 
&  Henderson  are  claims  for  professional  services  rendered  to 
the  railroad  company  in  special  cases,  and  under  special  em- 
ployment. The  master  reported  that  neither  claim  was 
entitled  to  be  paid  out  of  the  corpus  of  the  mortgaged  prop- 
ertv  in  preference  to  the  mortgagees.  This  report  he  based 
upon  two  grounds :  First,  that  such  services  are  not  services 
of  the  class  entitled  to  preference;  second,  that  there  had 
been  no  diversion  of  income  either  before  or  after  the  receiv- 
ership. The  circuit  court  held  that  services  rendered  to  a 
railroad  company  in  special  cases,  and  without  regard  to  the 
benefit  received  by  mortgagees,  stood  upon  an  equal  plane 
with  claims  of  laborers  and  supply  men;  but  held  that  neither 
of  the  appellants  were  entitled  to  be  paid  out  of  the  corpus  of 
the  mortgaged  property  in  preference  to  the  mortgagees. 
These  claims  are  not  for  salaries,  but  for  special  fees  earned 
in  the  defense  of  various  actions  against  the  railroad  company, 
which  did  not  involve  the  rights  or  interest  of  the  mortgagees 
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of  the  appellee  railroad  company,  and  which,  so  far  as  is  shown, 
did  not  directly  contribute  to  the  advantage  of  the  mortgagees. 
If  the  order  made  when  the  receiver  in  this  cause  was  appointed 
be  construed  as  including  claims  for  services  of  the  kind 
rendered  by  these  appellants,  the  order  did  not  vest  in  the 
claimants  described  any  absolute  right  to  be  paid  out  of  the 
corpus  of  the  mortgaged  property  in  preference  to  the  mort- 
gagees. If  the  receiver  had  acted  under  that  order,  and  paid 
these  claimants  out  of  income,  it  would  doubtless  protect  him. 
But  he  did  not.  He  had  no  surplus  to  so  apply.  When  the 
claimants  sought  to  have  their  claims  paid  out  of  the  corpus 
of  the  mortgaged  property,  and  thereby  displace  fixed  liens, 
the  court  was  free  to  hear  the  objections  to  such  a  decree,  and 
to  decide  the  matter  upon  settled  principles  of  equity.  Rail- 
road Co.  V.  Wilson,  138  U.  S.  «;oi,  506,  11  Sup.  Ct.  405,  34 
L.  Ed.  1023.  So,  if  it  had  appeared  that,  after  requiring  the 
pavment  of  the  claims  described  in  the  order  as  a  condition 
to  the  appointment  of  a  receiver,  surplus  income  had  been 
appropriated  to  the  mortgagees,  or  in  the  permanent  improve- 
ment of  the  mortgaged  railroad,  the  court  might  treat  such 
uses  of  the  surplus  income  as  a  diversion,  which  the  mort- 
gagees should  make  good,  as  was  one  in  Trust  Co.  v.  Souther, 
107  U.  S.  591,  2  Sup.  Ct.  295,  27  L.  Ed.  488.  Claims  for  legal 
services  rendered  a  railroad  company  in  the  ordinary  course  of 
its  business  under  special  employment,  which  do  not  directly 
contribute  in  some  way  to  the  advantage  of  mortgagees,  do  not 
stand  upon  a  plane  with  the  labor  of  operatives,  or  the  claims 
of  those  who  furnish  materials  or  supplies  to  maintain  it  as 
a  going  concern.  This  seems  to  be  the  plain  deduction  from 
the  decision  in  Railroad  Co.  v.  W^ilson,  138  U.  S.  501,  11  Sup. 
Ct.  405,  34  L.  Ed.  1023,  where  it  was  sought  to  have  counsel 
fees  rendered  the  mortgagor  company  under  special  employ- 
ment preferred  over  mortgaeees.  The  decree  disallowing 
these  claims  is  affirmed  upon  this  ground. 

4.  The  master  reported  that  there  was  no  surplus  of  income 
applicable  to  the  payment  of  any  of  these  debts,  and  that  there 
had  been  no  diversion  of  income  for  the  benefit  of  the  mort- 
eagees,  either  by  the  railroad  company  or  the  receiver,  and 
that  for  this  reason  none  of  these  claims  were  entitled  to  pay- 
ment out  of  the  corpus  of  the  mortgaged  property  in  preference 
to  the  mortgagees.  The  appellants  excepted  to  his  finding 
that  there  had  been  no  diversion,  and  also  to  his  conclusion 
that,  in  the  absence  of  such  diversion,  there  could  be  no  pref- 
erence in  proceeds  of  sale  of  corpus.  We  shall  consider  the 
last  exception  and  assignment  of  error  first.  This  court,  in 
International  Trust  Co.  v.  T.  B.  Townsend  Brick  &  Contract- 
ing Co.,  37  C.  C.  A.  396,  65  Fed.  850,  and  in  Rhode  Island 
Locomotive  Works  v.  Continental  Trust  Co.  (decided  Novem- 
ber, 1900)  108  Fed.  5,  after  a  full  review  of  all  the  decisions  of 
the  supreme  court  in  respect  to  the  power  and  authority  of 
a  court  of  eouity  to  provide  for  the   payment  of  labor  and 
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supply  claims  in  preference  to  mortgagees,  reached  the  con- 
clasion  that  preference  could  be  given  to  such  claims  only  out 
of  the  income  of  the  mortgaged  railroad,  and  that  mortgages 
upon  the  corpus  could  only  be  displaced  by  such  creditors 
when  it  was  shown  that  there  had  been  a  diversion  of  the 
income,  either  before  or  after  the  receivership,  by  which  the 
mortgagees  had  profited.  In  Rhode  Island  Locomotive  Works 
V.  Continental  Trust  Co.  we  endeavored  to  formulate  from  the 
decisions  of  the  supreme  court  the  principle  upon  which 
unsecured  creditors  might  be  preferred.  Speaking  Of  the 
claim  seeking  a  preference  in  that  case,  we  said : 

"If  the  appellant  is  to  obtain  an}'  relief,  it  must  show: 
First,  that  the  demand  here  presented  is  not  a  debt  created 
upon  the  personal  credit  of  the  company,  but  a  current  operat- 
ing expense,  incurred  to  maintain  the  property  as  a  going 
concern,  and  its  railroad  in  condition  to  be  used  with  reason- 
able safetv  for  the  transportation  of  persons  and  property,  and 
with  the  expectation  of  the  parties  that  it  was  to  be  met  out  of 
the  current  receipts  of  the  company ;  and,  second,  that  there  are 
net  or  current  earnings  now  applicable  to  the  payment  of  such 
debts  of  the  income,  or  that  there  has  been  a  diversion  of  the 
current  earnings,  either  before  or  since  the  receivership,  which 
the  mortgagees  should  equitably  restore.  International  Trust 
Co.  V.  T.  B.  Townsend  Brick  &  Contracting  Co.,  37  C.  C.  A. 
396,  95  Fed.  850;  Central  Trust  Co.  v.  East  Tennessee,  V.  & 
G.  R.  Co.,  26  C.  C.  A.  30,  80  Fed.  624;  Virginia  &  A.  Coal 
Co.  V.  Central  Railroad  &  Banking  Co.,  170  U.  S.  365,  18 
Sup.  Ct.  657,  42  L.  Ed.  1068;  Southern  Ry.  Co.  v.  Carnegie 
Steel  Co.,  176  U.  S.  257.  285,  20  Sup.  Ct.  347,  44 L.  Ed.  458." 

The  ground  upon  which  this  doctrine  of  the  primary  appro- 
priation of  income  to  the  payment  of  current  operating  ex- 
penses rests  is  that  the  mortgagee  impliedly  consents.  This 
implication  of  consent  arises  from  the  fact  that  a  railroad 
mortgage  is  a  very  peculiar  kind  of  property.  Looking  to 
the  long  time  of  such  mortgages,  the  fact  that  the  mortgagor 
is  expected  to  remain  in  possession  until  default,  that  the  value 
of  the  property  is  largely  dependent  upon  its  continued  opera- 
tion, and  that  the  preservation  of  the  franchises  of  such  com- 
panies depends  upon  their  continual  exercise,  it  is  not  an 
unreasonable  assumption  that  ''every  railroad  mortgagee,  in 
accepting  his  security,  impliedly  agrees  that  the  current 
debts  made  in  the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any  claim  upon  the 
income."  Fosdick  v.  Schall,  supra.  The  displacement  of 
mortgage  liens  cannot  be  justified  upon  anv  line  of  reasoning 
which  assumes  that  one  class  of  creditors  may  be  deprived  of 
the  benefits  of  their  contract  liens  for  the  benefit  of  another 
upon  the  ground  that  the  public  interests  are  therebv  sub- 
served by  the  maintenance  of  a  railway  for  the  public  con- 
venience. Such  a  position  antagonizes  the  constitutional 
principle  that  private  property  shall  not  be  taken  for  the  pub- 
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lie  benefit  without  compensation.  The  public  character  of 
such  companies  is  only  considered  as  one  of  the  factors  in 
arriving  at  the  conclusion  that  the  mortsragee  of  the  income 
contracts  only  in  respect  to  net  income.  But,  if  income 
alone  is  applicable  to  the  payment  of  such  operating  expenses, 
how  has  it  come  about  that  in  many  instances  such  creditors 
have  been  paid  out  of  the  corpus  of  mortg:aged  propert3'.?  The 
ground  upon  which  a  mortgage  upon  the  corpus  may  be  dis- 
placed is  most  logically  stated  by  Chief  Justice  Waite  in  Fos- 
dick  V.  Schall  in  these  words: 

''The  power  rests  upon  the  fact  that  in  the  administration 
of  the  affairs  of  the  company  the  mortgage  creditors  have  got 
possession  of  that  which  in  equity  belonged  the  whole  or  part 
of  the  general  creditors.  Whatever  is  done,  therefore,  must 
be  with  a  view  to  a  restoration  by  the  mortgage  creditors  of 
that  which  they  have  thus  inequitably  obtained.  It  follows 
that,  if  there  has  been  in  reality  no  diversion,  there  can  be  no 
restoration,  and  that  the  amount  of  restoration  should  be  made 
to  depend  upon  the  amount  of  diversion.*' 

The  fact  that  such  claims  seem  to  have  been  paid  in  Milten- 
berger  V.  Railroad  Co.,  io6U.  S.  286,  i  Sup.  Ct.  140.  27  L.  EA 
117.  and  that  Justice  Blatchford  does  not  refer  to  or  discuss  the 
doctrine  of  diversion  of  income,  has  been  regarded  by  some  of 
the  circuit  courts  and  by  some  of  the  circuit  courts  of  appeal 
as  justifying  the  displacement  of  mortgage  liens  independently 
of  any  diversion  of  income ;  and  counsel  in  the  cases  at  bar 
have  urged  that  evidence  of  a  diversion  of  income  is  no  longer 
necessary.  We  cannot  give  that  consequence  to  that  case  in 
view  of  the  restatement  of  the  diversion  doctrine  in  the  latter 
cases  of  Burnham  v.  Bo  wen,  iii  U.  S.  776,  4  Sup.  Ct.  675, 
28  L.  Ed.  596,  and  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland, 
C,  C.  &  I.  R.  Co.,  125  U.  S.  658,  673,  8  Sup.  Ct.  ion,  31  L. 
Ed.  832.  In  St.  Louis,  A.  &  T.  R.  Co.  v.  Cleveland,  C,  C. 
&  I.  R.  Co.,  last  cited,  the  claimant  was  denied  payment  out 
of  the  proceeds  of  sale  of  the  mortgaged  property  because  no 
diversion  of  income  had  been  shown.  Touching  the  necessity 
of  proof  of  such  diversion,  the  court  said : 

**There  are  cases,  it  is  true,  where,  owing  to  special  circum- 
stances, an  equity  arises  in  favor  of  certain  classes  of  creditors 
of  an  insolvent  railroad  corporation  otherwise  unsecured,  by 
which  they  are  entitled  to  outrank  in  priority  of  payment, 
even  upon  a  distribution  of  the  proceeds  of  a  sale  of  the  body 
of  the  property,  those  who  are  secured  by  prior  mortgage  liens. 
Illustrations  and  instances  of  these  cases  are  to  be  found  in 
Fosdick  V.  Schall,  99  U.  S.  235,  2t;  L.  Ed.  339;  Miltenberger 
V.  Railroad  Co.,  106  U.  S.  286,  i  Sup.  Ct.  140,  27  L.  Ed.  117; 
Trust  Co.  V.  Souther,  107  U.  S.  591,  2  Sup.  Ct.  295,  27  L. 
Ed.  488;  Burnham  v.  Bowen.  iii  U.  S.  776,  4  Sup.  Ct.  671;, 
28  L.  Ed.  596:  Union  Trust  Co.  v.  Illinois  M.  R.  Co.,  117  U. 
S.  434,  6  Sup.  Ct.  809,  29  L.  Ed.  963;  Dow  v.  Railroad  Co.. 
124  U.  S.  652,  8  Sup.    Ct.  673,  31  L.  Ed.  565;  Sage  v.    Rail- 
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road  Co..  125  U.  S.  361,  8  Sup.  Ct.  887,  31    L.    Ed.  694;  and 
Trust  Co.  V.  Morrison,  125  U.  S.    591,  8  Sup.  Ct.  1004,  31  L. 
£d.  825.     The  rule  governing  in  all  these  cases  was  stated  by 
Chief  Justice  Waite  in   Burnham  v.  Bowen,  1 1 1    U.    S.    776, 
78.^.  4  Sup.  Ct.  675,  679,  28  L.  Ed.  596,  599.  as  follows:    *That, 
if  current  earnings  are  used  for  the  benefit  of  mortgage  credi- 
tors before  current  expenses  are  paid,  the  mortgage  security 
is  chargeable  in  equity  with  the  restoration  of  the  fund  which 
has  been  thus  improperly  applied  to  their  use. '     There  has 
been  no  departure  from  this  rule  in  any  of  the  cases  cited.     It  * 
has  been  adhered  to  and  reaffirmed  in  them  all.     Admitting, 
therefore,  that  the  reasonable  rent  of  the  leased  line  accruing 
to  the  petitioner  was  a  proper  charge  upon  the  gross  income 
of  the  Indianapolis  &  St.  Louis  Railroad  Company,  as  a  part 
of  its  current  operating  expenses,  before  any  net  income  could 
arise  applicable  to  the  payment  of  the  interest  on  the  mort- 
eage  bonds,  it  must  still  be  shown,  to  entitle  the  petitioner  to 
the  relief  prayed   for,    that  the  arrearage    due  on   account 
thereof  has  arisen  by  the  diversion  and  misappropriation  of 
the  fund  that  ought  to  have  been  applied  to  its  payment  to  the 
use  and  benefit  of  the  mortgage  bondholders.     Counsel  for  the 
petitioner  undertakes  to  do  this,  and  insist  that  upon  the  proofs 
in  this  case  it  satisfactorily  appears  that  such  a  diversion  and 
misappropriation  have  taken  place,  to  its  injury,  and  to  the 
advantage  and  benefit  of  the  bondholders  claiming  the  fund 
in  court  for  distribution.'* 

In  Virginia  &  A.  Coal  Co.  v.  Central  Railroad  &  Banking 
Co.,  170  U.  S.  355.  365,  18  Sup.  Ct.  6'>7,  42  L.  Ed.  1068,  and 
in  Southern  Ry.-  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  257,  293, 
20  Sup.  Ct.  347,  44  L.  Ed.  458,  the  conclusions  were  founded 
upon  evidence  of  diversion  of  income,  the  opinions  being  full 
and  elaborate  upon  this  point.  We  are  aware  of  the  fact  that 
in  maintaining  the  necessity  for  evidence  of  diversion  of 
income  before  allowing  solemn  mortgage  securities  to  be  dis- 
placed we  are  in  disagreement  with  other  courts  of  appeal  for 
whose  judgment  we  entertain  very  great  respect.  Believing, 
as  we  do,  that  we  have  correctly  interpreted  the  opinions  of 
the  supreme  court,  and  that  the  limitations  which  have  been 
placed  upon  the  preferential  character  of  unsecured  operating 
debts  are  in  accord  with  settled  principles  of  justice,  we  shall 
adhere  to  the  views  we  entertain  until  the  supreme  court 
shall  otherwise  adjudicate. 

5.  The  master's  report  upon  the  matter  of  diversion  is  based 
upon  an  error  of  law.  He  has  assumed  that  the  payment  of 
car-trust  obligations  out  of  current  income  is  not  a  diversion. 
These  obligations  represented  the  purchase  price  for  cars,  the 
title  being  retained  by  the  vendor  to  secure  the  price.  In  this 
case  it  appears  that  these  obligations  were  incurred  by  one 
or  other  of  the  predecessor  companies  of  the  railroad  com- 
pany, and  that  the  latter  acquired  the  equipment  subject  to 
unpaid  purchase  money.     The  equipment  was  then  included 


496  RAILROADS  IN  STRERTS  ^ol  XXH 

(n8) 
Sundmaker  v.  Tazoo  A  M.  Val.  R.  Co 

in  the  mortga(2:es  here  under  foreclosure,   and  it  has  been 
ordered  to  be  sold  as  the  property  of  the  railroad  mortgagor, 
the  unpaid  balance  of  purchase  money  having  been  paid  off  by 
receiver's  certificates.     It  is  plain  that  the  payment  of  car-trust 
obligations  by  the  railroad  company  enhanced  the  interest  of 
the  mortgagees  in  such  equipment.     To  the  extent  that  such 
prior  obligations  were  paid  off,  the  mortgagees  were  benefited. 
Debts  incurred  for  the  purpose  of  making  additions  to  the  per- 
manent equipment  and  motive  power  of  a  mortgaged  railroad 
are  not  current  operating  expenses  for  supplies  or  materials,  and 
are  not  preferential  debts.     Rhode  Island  Locomotive  Works  v. 
Continental  Trust  Co. ,  cited  above.     If  such  debts  would  not  be 
preferential  debts  if  unpaid,  their  payment  out  of  a  fund  pri- 
marily applicable  to  such  debts  is  a  diversion  which  the  bond- 
holders must  make  good  if  they  were  thereby  benefited.     It  is 
said,  in  support  of  the  report,  that  money  was  received  from  the 
sale  of  bonds,  and  from  sources  other  than  current  earnings, 
which  more  than  made  good  any  income  applied  to  car-trust 
obligations.     If  that  is  true,  the  appellants  cannot  complain. 
Central  Trust  Co.  v.  East  Tennessee,  V.  &  G.  R.  Co.,  26  C.  C. 
A.  30,  80  Fed.  624;  St.  Louis,  A.  &T.  H.  R.  Co.  v.  Cleveland, 
C,  C.  &  I.  R.  Co.,  25  U.  S.  658,  675.  8  Sup.  Ct.    ion,  31  L. 
Ed.  832.     The  question  is  one  which  must  involve  a  careful 
examination  of  the  books  of  the  railroad  company  bv  persons 
expert  in  such  matters.     The  master's  report,  standing  as  it 
does  upon  an  erroneous  principle  of  law,  is  of  little  or  no 
value.     The  exception  pointing  out  this  error  should  have 
been  sustained.     The  decree  confirmine  the  master's  report, 
so  far  as  it  found  there  had  been  no  diversion  of  income,  will 
be  reversed,  and  the  causes  of  Winfield  S.  Gregg,  The  Adams 
&  Westlake  Company,   the   Louisville  &  Nashville  Railroad 
Company,  and  the  Baltimore  &  Ohio  Southwestern   Railroad 
Company  will  be  remanded  to  the  circuit  court,    with  direc- 
tions to  reopen  the  master's  report  upon  the  question  of  diver- 
sion of  income,  and  refer  same,  with   leave  to  both  parties  to 
take  additional  evidence.     The  costs  of  this  appeal  in  the 
four  cases  mentioned  will  be  paid  by  the  receiver.     The 
decree  in  the  cause  of  the  Columbus  Terminal  Company,  and 
of  G.  H.  Stewart,  and  of  Harrision,    Olds  &   Henderson  will 
be  afiirmed,  with  costs. 


SUNDMAKBR  V.  YAZOO  &   M.    VAL.    R.   CO. 

{Supreme  Court  of  Louisiana^  May  d,  igoiJ) 

[30  So.  Rep.  285.] 

Negligence — Speed  within  City  Limits— Question  of  Fact. — ^It  is  a 
question  of  fact,  to  be  determined  from  the  evidence,  whether  a  railway 
train,  moving'  within  municipal  limits,  was  being'  run  at  a  speed  unsafe 
and  dangerous  to  the  general  public,  so  much  so  as  to  amount  in  law 
to  omission  to  use  reasonable  care  to  avoid  accidents  in  general,  and 
the  one  in  question  in  particular. 
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Same — Same. — For  if  the  train  was,  considering^  all  the  circumstancesy 
recklessly  propelled,  and  to  its  high  rate  of  speed  is  the  casualty  due, 
tHen  there  was  fault  on  part  of  defendant  amounting  to  actionable  neg- 
lifirence. 

Same — Same — Absence  of  Municipal  Regulation.* — It  matters  not  that 
tliere  was  no  statute  or  municipal  ordinance  regulating  the  rate  of  speed 
at  which  trains  should  be  run  in  that  part  of  the  city.  Because  legisla- 
tures or  town  councils  fail  to  act  in  this  respect  does  not  give  railway 
companies  license  to  run  trains  recklessly  fast  through  much-used  dis- 
tricts of  a  city. 

Same— Same— Same.— The  right  to  protectio/n  of  life  and  limb  is  inher- 
ent, and  is  not  affected  by  the  omission  of  statutes,  or  by  the  nonexist- 
ence of  laws  or  regulations  recognizing  the  right  and  guarding  against 
its  violation,  or  making  provision  for  its  enforcement. 

Same — Same. — The  rule  that  the  highest  rate  of  speed  consistent  with 
the  safety  of  their  passengers  is  permissible  to  railway  trains  has  its 
exceptions,  and  one  of  these  arises  where  a  train  enters  the  limits  of  a 
city  or  town  where  people  congregate  and  pass  to  and  fro  in  numl)ers. 
Then  it  is  that  those  in  charge  of  a  train  owe  a  duty  quite  as  I  great  to 
those  on  the  outside  as  to  those  on  the  inside.  Thus,  while  conveying 
their  passengers  in  safety  and  with  speed,  the  latter  must  be  so  regulated 
and  controlled  as  to  show  due  regard  to  the  safety  of  those  without  the 
train,  and  especially  is  this  true  where  the  railway  tracks  are  laid  upon 
the  streets  and  public  places  of  the  city. 

Monroe,  J.,  dissenting. 

(Syllabus  by  the  Court. ) 

Appeal  from  civil  district  court,  parish  of  Orleans;  John  St. 
Paul,  Judge. 

Action  by  Mrs.  John  Sundmaker  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Modified. 

Gustave  Lemle,    Hunter  C.    Leake,   and  Farrar,   Jonas  & 
Kruttschnitt  (J.  M.  Dickinson,  of  counsel),  for  appellant. 
A.  E.  &  O.  S.  Livaudais,  for  appellee. 

BLANCHARD,  J.  This  is  an  action  for  personal  injuries 
resulting  in  the  death  of  John  Sundmaker,  a  child  2  years  of 
age.  The  suit  is  brought  by  the  widowed  mother  in  her  own 
right,  and  as  surviving  parent  and  heir  of  the  child.  It  em- 
braces both  causes  of  action,  as  given  in  Act  No.  71  of  1884.  It 
was  tried  before  a  jury  in  the  court  a  qua,  and  from  a  verdict 
of  $10,000  in  favor  of  the  plaintiff,  and  a  judgment  of  the  court 
based  thereon,  this  appeal  is  prosecuted. 

The  first  plea  tendered  by  defendant  was  an  exception  of 
no  cause  of  action.  It  does  not  seem  to  have  been  passed  on 
by  the  trial  court.  This  exception  is  leveled  at  the  insuffi- 
ciency of  the  allegations  of  the  petition.  The  contention  of 
defendant  is  that  plaintifi  has  no  case,  unless  there  was  fault 
or  negligence  on  its  part  producing  the  death  of  the  child, 
and  that  the  petition  is  lacking  in  the  essential  averment  that 
its  death  was  due  to  omission  of  the  agents  of  the  company 
to  use  reasonable  care  to  avoid  the   injury  after  they  became 

*As  to  the  degree  of  care  required  in  running  trains  at  populous 
places,  see  Florida  Cent.  A  P.  R.  Co.  v.  Foxworth,  13  Am.  &  Kng.  R. 
Cas.,  N.  S.,  469,  and  nole,  499  ei  seq. ;  7  Rap.  &  Mack's  Dig.  695  et  seq, 

22  (N  s)  A  &  E  R  Cas— 32 
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aware  of  the  child's  presence  on  the  track.  We  find  in  the 
petition  this  allegation:  That  **a  south-bound  train  of  cars, 
propelled  by  steam,  in  charge  of  defendant's  agents,  negligently, 
recklessly,  and  wantonly  propelled,  and  traveling  at  a  great 
degree  of  speed  in  front  of  your  petitioner's  dwelling,  ran 
over,  mangled,  crushed,  and  instantly  killed  petitioner's 
child,"  etc.  In  a  previous  allegation  it  was  set  forth  that 
the  casualty  had  occurred  within  the  corporate  limits  of  the 
city  of  New  Orleans. 

While,  as  a  matter  of  pleading,  the  meagerness  of  the  aver- 
ment quoted  afiords  much  justification  for  the  criticism  of 
defendant's  counsel,  the  allegation  suffices  to  admit  proof  that 
the  train  of  cars  which  killed  the  child  was  drawn  through 
the  city  limits,  and  across  the  locality  where  the  casualty 
occurred,  at  a  high  rate  of  speed. 

It  becomes,  then,  a  question  of  fact,  to  be  determined  from 
the  evidence,  whether  or  not,  considering  the  corporate 
environment,  the  locality,  the  surroundings,  and  all  the  cir- 
cumstances, the  train  was  being  run  at  a  rate  of  speed  unsafe 
and  dangerous  to  the  general  public, — so  much  so  as  to 
amount  in  law  to  omission  on  part  of  defendant  to  use  reason- 
able care  to  avoid  accidents  in  general,  and  this  one  in  par- 
ticular. Frick  V.  Railway  Co.,  75  Mo.  595.  For  if  the  train 
was  recklessly  propelled ;  if  it  were,  considering  that  it  had 
entered  the  city  limits,  and  was  crossing  an  inhabited  district, 
and  had  reached  a  much-used  locality,  running  too  fast  for 
safety  to  those  who  might  cross  or  zo  upon  its  tracks;  and 
to  this  high  rate  of  speed  is  the  death  of  the  child  due, — then 
there  was  fault  on  part  of  defendant  amounting  to  actionable 
negligence,  and  a  cause  of  action  is  disclosed.  See  Curley 
V.  Railroad  Co.,  40  La.  Ann.  816,  6  South.  103;  McGuire  v. 
Railroad  Co.,  46  La.  Ann.  1543,  16  South.  457;  Railroad 
Co.  V.  Burge,  84  Va.  63,  4  S.  E.  21. 

It  matters  not  that  there  was  or  is  no  statute  or  municipal 
ordinance  regulating  the  rate  of  speed  at  which  trains  should 
run  in  that  part  of  the  city.  Because  legislatures  or  town  coun- 
cils fail  to  act  in  this  respect  does  not  give  railway  companies 
license  to  run  trains  recklessly  fast  through  thickly-populated 
or  much-used  districts  of  a  city.  In  recognition  of  this,  this 
court  said  in  Houston  v.  Railroad  Co.,  39  La.  Ann.  797, 
2  South.  562:  **It  would  evince  criminal  negligence  to  move 
a  train  at  a  high  rate  of  speed  through  cities,  towns,  or  vil- 
lages, or  other  places  where  people  are  accustomed  to  throng. " 
The  right  to  protection  of  life  and  limb  is  inherent,  and  is  not 
affected  by  the  omission  of  statutes,  or  by  the  nonexistence  of 
laws  or  regulations  recognizing  the  right,  and  guarding  against 
its  violation,  or  making  provision  for  its  enforcement. 

Coming  to  the  merits  of  the  case,  defendant  denies  any  neg- 
lieence  on  part  of  its  agents  resulting  in  the  death  of  the  child, 
and  avers  that  the  proximate  cause  of  its  death  was  the  neg- 
ligence of  the  plaintiff.     As  to  the  latter  the  contention  is  that 
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the  child  was  a  trespasser  upon  the  railway  track,  and  that 
plaintiff  was  guilty  of  negligence  in  allowing  it  to  be  there 
unattended.  It  is  insisted  that  the  engineer  of  the  train  did 
not  and  could  not  see  the  child  in  time  to  prevent  the  casualty, 
and  thus  was  not  at  fault.  The  child  was  run  over  by  defend- 
ant'? passenger  train  about  9:20  o'clock  on  the  morning  of 
October  20,  189Q.  The  place  of  the  accident  was  within 
the  corporate  limits,  and  the  train  was  crossing  into  its  depot 
in  the  city.  It  had  entered  the  municipal  limits  about  three- 
quarters  of  a  mile  from  where  the  child  was  run  over,  and  had 
only  about  two  miles  to  go  before  reaching  its  depot.  Its 
speed  at  the  time  of  the  accident  was  between  30  and  40  miles 
an  hour.  The  plaintiff,  with  her  child,  was  living  at  the  home 
of  her  brother-in-law.  The  house,  a  small  one,  was  about  50 
or  60  feet  from  the  railway  track.  This  track,  at  that  point, 
is  located  on  Colapissa  street,  between  Carrollton  avenue  and 
Dublin  street,  and  practically  occupied  the  street  with  -its 
embankment  and  roadbed.  There  is  no  roadway  for  vehicles 
there,  but  a  great  many  pedestrians  pass  along  the  street,  in 
the  main  using  the  railway  track,  which  is  graveled  and 
affords  good  walking.  Carrollton  avenue  is  a  very  important 
thoroughfare  of  the  city.  Dublin  street  is  not  greatly  used 
where  it  crosses  Colapissa  street.  The  distance  between 
Carrollton  avenue  and  Dublin  street  is  about  600  feet.  The 
place  where  the  child  got  upon  the  track  is  about  250  feet 
from  and  north  of  Carrollton  avenue.  The  train  that  struck 
it  was  coming  south  towards  the  avenue,  and  therefore  ran 
over  the  child  just  before  reaching  Carrollton  avenue.  The 
mother  was  engaged  in  scrubbing  a  room.  The  child  was  with 
her  in  the  house,  playing  around.  He  appears  to  have  left 
the  room  unknown  to  her,  and,  passing  out,  crossed  10  or  15 
feet  of  intervening  yardway,  passed  through  or  under  an  old, 
dilapidated  fence,  and  gone  upon  the  railway  track,  where  he 
was  run  over  and  instantly  killed.  The  fence  referred  to 
appears  to  have  divided  the  street,  or,  practically,  the  railroad 
right  of  way,  from  the  lot  the  house  was  located  on.  It  had 
been  put  there  by  the  railway  company,  and  it  is  in  evidence 
that  it  was  looked  after  in  the  matter  of  repair  by  the  section 
foreman  of  the  company.  But  it  was  very  much  out  of  repair 
at  the  time  in  question,  for  the  child  appears  to  have  had  no 
difficulty  in  getting  through  it  on  its  way  to  the  tracki  There 
was  no  gate  for  it  to  pass  through.  From  the  point  where  the 
child  was  killed  the  track  was  straight  for  1,200  feet  in  the 
direction  from  which  the  train  was  approaching.  It  was 
clear  and  free  from  anything  to  obstruct  the  view.  The  curve 
around  which  the  train  came  to  the  straight  stretch  of  1,200 
feet  was  a  gradual  one.  The  child  on  the  track  could  and  should 
have  been  seen  by  the  engineer  as  soon  as  the  locomotive 
emerged  from  the  curve,  even  though  it  were,  as  the  testimony 
shows,  in  a  stooping  position.  The  preponderance  of  evi- 
dence is  to  the  effect  it  could  have  been  seen.     One  witness. 
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who  was  walking  on  the  track  south  of  the  child  a  distance  of 
2i  blocks  (say  about  900  feet),  saw  the  child  before  and  at  the 
moment  the  train  struck  it,  and  easily  made  it  out  as  a  child. 
Two  other  witnesses,  standing  on  the  south  side  of  Carrollton 
avenue,  300  feet  from  the  child,  saw  it,  and  readily  recognized 
it  as  a  child.  Yet  the  engineer  says  he  discovered  the  obiect 
upon  the  track  only  about  400  feet  before  he  reached  it,  and 
did  not  make  it  out  as  a  child  until  within  1 50  feet  of  it.  It 
was  then  too  late  to  avoid  the  casualty;  too  late  at  the  time 
he  first  noticed  the  object,  400  feet  away.  At  the  rate  the  train 
was  running,  it  could  not  be  stopped  under  700  feet.  The 
engineer  made  no  effort  to  check  the  train  until  he  made  out 
the  object  to  be  a  child.  Then  he  used  every  means  in  his 
power  to  stop  it,  but  the  proof  is  that  it  was  not  stopped  under 
800  feet  from  the  point  of  contact.  He  states,  in  explanation 
of  the  fact  that  he  made  no  effort  to  stop  the  train  when  he 
first  noticed  the  object,  that  the  child  was  lying  down  on  or  be- 
tween the  cross-ties,  at  one  end  of  same,  and  he  thought  it  was  a 
dead  dog  or  goat  or  chicken,  and  did  not  distinguish  it  as  a  child 
until  it  raised  its  head.  But  it  is  otherwise  established  that 
the  child  was  not  lying  down  on  the  track;  it  was  standing  on 
it,  in  a  stooping  position,  and  recognizable  as  a  child.  We  are 
satisfied  **the  object'*  on  the  track  could  and  should  have  been 
recognized  as  a  child  600  feet  away  at  least,  and,  had  the  train 
been  running  at  a  moderate  rate  of  speed, — say  not  faster 
than  15  miles  an  hour,  as  we  hold  it  should, — it  could  have 
been  stopped  in  time,  and  the  casualty  avoided.  As  the  train 
emerged  from  the  curve  heretofore  spoken  of,  it  came  at  once 
into  a  locality  where  people  live,  and  where  it  was  to  be 
expected,  and  where  the  proof  shows,  the  track  would  be 
crossed  and  much  walked  upon.  Thirteen  or  fourteen  hundred 
feet  from  this  curve  is  Carrollton  avenue,  on  which  a  double- 
track  electric  railway  is  located,  with  cars  passing  every  few 
minutes.  A  great  many  people  besides  those  who  use  the 
cars  pass  alone  the  avenue,  and  as  many  as  1,200  or  1,500 
vehicles  each  day  cross  the  railway  track  where  it  intersects 
the  avenue.  This  was  the  situation  at  the  time  of  the  acci- 
dent. 

In  view  of  its  near  approach  to  the  crossings  at  Dublin 
street  and  Carrollton  avenue,  and  the  populous  character  of 
the  locality,  the  train  should  have  been  slowed  down  to  a 
much  more  moderate  rate  than  was  the  case  in  passing  over 
the  curve,  and  should  have  been  run  at  not  exceeding  half  the 
speed  used  as  it  passed  over  the  crossings  alluded  to,  and  for 
the  rest  of  its  way,  to  that  point  near  its  depot  where  a  city 
ordinance  requires  its  speed  to  be  diminished  to  six  miles  an 
hour.  Indeed,  as  soon  as  this  train  entered  the  city's  limits, 
shown  to  have  been  only  three-quarters  of  a  mile  from  where 
the  casualty  occurred,  it  would  have  been  the  part  of  prudence 
to  have  moderated  its  speed  to  half  the  rate  the  evidence 
shows  it  was  running  at  when  the  child  was  struck.     We  hold 
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that  a  speed  of  30  miles  an  hour  where  the  child  was  killed 
was  a  dangerous  rate,  and  this,  together  with  the  engineer's 
failure  to  seasonably  see  and  distinguish  the  child,  was  the 
proximate  cause  of  its  death. 

If  the  city  council  did  not,  by  ordinance,  require  a  much 
more  moderate  rate  of  speed,  the  company  should  have,  of 
its  own  motion,  made  a  regulation  to  that  effect.  It  was  at 
fault  in  not  so  doing,  and  must  abide  the  consequences. 

The  rule  that  the  highest  rate  of  speed  consistent  with  the 
safety  of  their  passengers  is  permissible  to  railway  trains  has 
its  exceptions,  and  one  of  these  arises  when  a  train  enters  the 
limits  of  a  city  or  town  where  people  congregate  and  pass  to 
and  fro  in  numbers.  Then  it  is  that  those  in  charge  of  the 
train  owe  a  duty  quite  as  great  to  those  on  the  outside  as  to 
those  on  the  inside.  Thus,  while  conveying  their  passengers  in 
safety  and  with  speed,  the  latter  must  be  so  regulated  and 
controlled  as  to  show  due  regard  to  the  safety  of  those  without 
the  train  who  pass  to  and  fro  over  the  track,  and  sometimes 
temporarily  make  use  of  the  same  by  walking  up  and  down  it, 
— something  always  to  be  anticipated  in  cities.  Especially 
is  this  true  where  the  railway  tracks  are  laid  upon  the  streets 
and  public  places  of  the  city. 

With  regard  to  the  amount  of  damages  to  be  awarded,  the 
verdict  of  the  jury  is  excessive.  The  mother  has  sued  on 
both  causes  of  action  allowed  by  the  statute, — that  which  the 
law  gives  her  in  her  own  right,  and  that  which  she  inherits 
from  the  child  as  its  heir.  We  think  on  both  causes  combined 
she  should  have  the  sum  of  $5,000,  and  that  to  this  extent  the 
award  of  the  jury  should  be  reduced. 

We  are  not  of  the  opinion  that  the  mother  is  to  be  con- 
sidered as  having,  by  want  of  care,  contributed  to  the  child's 
death,  and  thus  barred  herself  from  recovery,  as  was  the  rule 
laid  down  in  the  Levis  Case,  43  La.  Ann.  63,  9  South.  52. 
We  think  the  verdict  should  be  reduced  to  $«;,ooo,  and  accord- 
ingly it  is  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reducing  the  same  from 
$10,000  to  $5,000,  and  as  thus  amended  the  same  is  affirmed; 
costs  of  appeal  to  be  borne  by  plaintiff  and  appellee,  those 
of  the  lower  court  by  defendant  and  appellant. 

PROVOSTY,  J.,  takes  no  part. 

On  Application  for  Rehearing. 

(June  28,  1901.) 

PER  CURIAM.  A  further  consideration  of  the  case,  on 
the  application  for  rehearing  filed,  has  led  to  the  conclusion 
that  a  further  reduction  in  the  judgment  should  be  made,  and 
that  its  amount  should  be  fixed  at  $4,000  instead  of  $5,000. 
Accordingly  it  is  ordered  that  the  decree  heretofore  entered 
be  vacated,  and  it  is  now  adjudged  and  decreed  that  the  judg- 
ment appealed  from  be  amended  by  reducing  the  same  from 
$10,000  to  $4»ooo,  with  legal  interest  from  April  30,  1900,  and, 
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as  thus  amended,  the  same  be  affirmed,— costs  of  appeal  to 
be  borne  by  plaintiff  and  appellee;  those  of  the  lower  court 
by  defendant  and  appellant.     Rehearine  refused. 

MONROE,  J.     I  dissent  from  the  refusal  of  the  court  to 
grant  the  rehearing. 


In  re  City  of  Buppalo. 

{.Court  of  Appeals  of  New  York,  fune  4, 1901.) 

[60  N.  E.  Rep.  589.] 

Appeal— Railroads— Laying  Out  Streets.* — Laws  1897,  c.  754,  and  Laws 
1898,  c.  520  (known  as  the  "Railroad  Law"),  §§  61,  62,  provide  for  the 
laying  out  of  a  street  over  a  railroad  as  a  board  of  railroad  commission- 
ers shall  direct,  but  the  municipal  corporation  shall  first  determine 
whether  such  new  street  is  necessary,  and  that  such  board  shall  deter- 
mine the  alterations  in  existing  grade  crossings  when  necessary,  and 
that  any  person  agg^rieved  by  such  decision  may  appeal  therefrom  to 
the  appellate  division  of  the  supreme  court.  Held  to  authorize  an  ap- 
peal from  a  determination  of  the  common  council  that  it  is  necessary  to 
lay  out  an  avenue  over  the  tracks  of  a  railroad  company. 

Appeal  from  supreme  court,  appellate  division.  Fourth 
department. 

In  the  matter  of  the  application  of  the  city  of  Buffalo  to 
open  Delavan  avenue  across  the  tracks  of  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  From  an  order  of 
the  appellate  division  (66  N.  Y.  Supp.  1128)  denyine  a  motion 
to  dismiss  an  appeal  from  determination  of  the  common  coun- 
cil of  the  city  of  Buffalo  that  it  was  necessary  to  construct  such 
avenue  across  the  tracks  of  the  railroad  company,  the  city  of 
Buffalo  appeals.     Affirmed. 

The  following:  are  the  questions  certified :  (i)  Is  the  New 
York  Central  &  Hudson  River  Railroad  Company  entitled  to 
appeal  to  the  appellate  division  of  the  supreme  court  from  the 
determination  of  the  common  council  of  the  city  of  Buffalo, 
duly  adopted  by  the  board  of  aldermen  of  the  said  city  July 
30,  1900,  and  by  the  board  of  councilmen  thereof  August  i, 
1900,  and  thereafter  duly  approved  by  the  mayor  of  said  city, 
which  determination  is  as  follows:  ** Whereas,  the  board  of 
aldermen  did,  on  the  4th  day  of  June,  1900,  adopt  a  certain 
resolution  providing  that  the  city  of  Buffalo  intends  to  open, 
lay  out,  and  construct  Delavan  avenue  as  a  public  street  or 
highway,  its  present  width  of  sixty-six  feet,  across  the  tracks 
and  right  of  way  of  the  NewYork  Central  &  Hudson  River  Rail- 
road Company  where  said  tracks  across  said  avenue  between 
Niagara  street  and  the  Erie  Canal,  and  providing  for  a  hearing 
on  the  2d  day  of  July,  1900,  upon  the  question  of  the  necessity 
of  such  street,  and  notice  of  such  hearing  and  opportunity 
to  be  heard  having  been  given  to  the  said  the  New  York  Cen- 

*For  numerous  decisions  construing  statutes  on  this  subject,  see  7 
Rap.  &  Mack's  Dig*.  547  et  seq. 
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tral  &  Hudson  River  Railroad  Company  and  other  interested 
parties,  and  a  hearing  having  been  had:  Resolved,  that  it 
be,  and  it  is  hereby,  determined  that  such  opening,  laying:  out, 
and  constructing  of  Delavan  avenue  aforesaid  across  the  tracks 
and  right  of  way  of  the  New  York  Central  &  Hudson  River 
Railroad  Company  is  necessary,  and  the  corporation  counsel 
is  hereby  directed  to  apply  to  the  board  of  railroad  com- 
missioners for  the  purpose  of  ascertaining  the  manner  in 
which  such  avenue  shall  cross  the  said  railroad,  in  accordance 
with  section  6i  of  the  railroad  law."  (2)  Has  the  appellate 
division  of  the  supreme  court  the  power  to  review  the  afore- 
said determination  of  the  common  council  of  the  city  of  Buffalo, 
duly  adopted  and  approved  as  aforesaid? 

Henry  W.  Killeen  and  W.  H.  Cuddeback,  for  appellant. 
Maurice  C.  Sprattt,  for  respondent. 

LAN  DON,  J.     It  may  be  conceded  that  the  right  of  appeal 
here  in  question  does  not  exist  unless  conferred  by  statute. 
On  behalf  of  the  city  it  is  urged  that  the  terms  of  the  statute 
do  not  embrace  such  an  appeal.     The  point  of  the  contention 
is  that  the  right  of  appeal  is  given  only  to  a  decision  of  the 
board  of  railroad  commissioners,  and  not  to  the  determination 
of  the  municipal  body.     Section  61  of  the  railroad  law  (chapter 
754,  Laws  i8q7;  chapter  520,  Laws  i8q8)  provides  that  when  a 
new  street,  or  new  portion  of  a  street,  shall  hereafter  be  con- 
structed across  a  steam  surface  railroad  other  than  by  a 
change  of  a  grade  crossing,  pursuant  to  section  62  of  the  act, 
it  shall  pass  over  or  under  such  railroad  or  at  grade,  as  the 
board  of  railroad  commissioners  shall  direct.     But  the  munici- 
pal corporation  shall  first  determine  whether  such  new  street, 
or  portion  of  a  street,  is  necessary.     If  it  determines  it  to  be 
necessary,  then  the  municipal  corporation  shall  apply  to  the 
board  of  railroad  commissioners  to  determine  whether  the  new 
street,  or  portion  of  a  street,  shall  pass  over  or  under  the  rail- 
road or  at  grade,  and  that  board  must  determine  these  matters. 
The  act  requires  in  both  cases  that  the  railroad  company  shall 
have  notice  of  the  time  and  place  of  the  hearing  and  the  right 
to  be  heard.     In  the  case  before  us  the  railroad  company  had 
notice,   and,  having  been  heard   before   the   municipal  cor- 
poration, namely,  the  common  council  if  the  city,  appealed 
from  its  determination  to  the  appellate  division.     Section 
62  provides  that  the  board  of  railroad  commissioners  shall 
determine  what  alterations  or  changes,  if  any,  shall  be  made 
in  changing  an  existing  grade  crossing  to  one  above  or  below 
grade,  and  speaks  of  its  determination  as  a  decision,  and  then 
provides:     ** Any  person  aggrieved  by  such  decision,  or  by  a 
decision  made  pursuant  to  sections  60  and  61  hereof,  and  who 
was  a  party  to  said  proceeding,  may  appeal  therefrom  to  the 
appellate  division  of  the  supreme  court  in  the  department  in 
which  such  grade  crossing   is  situated    and  to  the  court  of 
appeals,  in  the  same  manner  and  with   like  effect  as  is  pro- 
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vided  in  the  case  of  appeals  from  an  order  of  the  supreme 
court.'*  We  think  this  authorizes  the  appeal  taken  in  this 
proceeding  to  the  appellate  division.  The  determination  of 
the  necessity  of  extending  a  new  street  or  new  portion  of  a 
street  across  an  existing  railroad  is  certainly  of  as  much 
importance  as  the  determination  of  the  details  of  such  cross- 
ing. The  common  council  has  the  determination  of  this 
necessity.  It  is  a  single  subject,  and  the  determination  upon 
it  is  a  decision,  although  not  expressly  so  styled  in  section  6i. 
The  determination  by  the  railroad  commissioners  whether  the 
street  shall  cross  over  or  under  the  railroad  or  at  grade  is 
but  one  of  the  determinations  to  be  made  by  that  body. 
Whichever  method  is  adopted,  the  board  must  further  deter- 
mine the  details  of  executing  it.  It  is  convenient  to  embrace 
these  several  determinations  in  one  decision,  and  to  speak 
of  the  whole  as  a  decision.  Thus  the  use  of  the  word 
'^decision**  in  connection  with  the  several  determinations  of 
the  railroad  commissioners,  and  the  absence  of  its  use  in  con- 
nection with  the  single  determination  of  the  common  council, 
is  apparent.  We  do  not  think  any  distinction  in  the  right  to 
appeal  was  intended. 

It  is  further  objected  in  behalf  of  the  city  that  the  deter- 
mination of  the  municipal  authorities  is  not  an  exercise  of  any 
judicial  function,  but  is  an  act  of  political  sovereignty,  legis- 
lative in  its  nature,  to  be  exercised  by  the  body  to  whom  the 
legislature  has  delegated  the  authority ;  and  therefore  not  the 
proper  subject  of  judicial  review.  If  the  legislature  had 
delegated  the  authority  to  the  municipal  body  without  qualifi- 
cation to  determine  as  to  the  necessity  of  this  crossing,  the 
case  would  be  different.  People  v.  Smith,  21  N.  Y.  5Q5; 
In  re  Townsend,  39  N.  Y.  171;  In  re  .Fowler,  53  N.  Y.  60; 
In  re  Sackett  Street,  74  N.  Y.  95.  But  section  61  provides 
that  the  municipal  body  must  give  15  days'  notice  of  its  inten- 
tion to  the  railroad  company,  and  of  the  time  and  place  of 
hearing,  and  expressly  provides  that  the  railroad  company 
shall  have  a  right  to  be  heard  upon  the  question  of  the  neces- 
sity of  such  street.  The  reason  is  manifest.  The  railroad 
company  is  abready  using  its  railroad  by  virtue  of  the  right  of 
eminent  domain,  and,  although  that  is  not  prohibitive  of  leg- 
islative authorization  of  new  street  and  highway  crossings 
(President,  etc.,  Delaware  &  H.  Canal  Co.  v.  Village  of 
Whitehall  90  N.  Y.  21;  Buffalo,  B.  &  L.  Ry.  Co.  v.  New 
York,  L.  E.  &W.  R.  Co.,  72  Hun,  587,  25N.*Y.  Supp.  155),  yet 
it  presents  such  questions  of  fact  of  a  judicial  nature,  touching 
relative  necessities,  public  uses,  public  danger,  comparison 
of  cost  to  benefits,  promotion  of  private  enterprises  under 
guise  of  public  uses,  all  of  which  are  suggested  by  this  record, 
as  might  well  induce  the  legislature  to  submit  the  question  of 
necessity  to  municipal  determination,  subject  to  judicial  re- 
view. There  is  no  constitutional  restriction  upon  such  a 
delegation  of  authority  and  such  an  exercise  of  judicial  juris- 
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diction.  The  cases  first  above  cited,  and  the  statutes  touch- 
ing railway  crossings,  and  statutes  regulating  the  exercise  of 
the  power  of  eminent  domain  (Condemnation  Law;  Code 
Civ.  Proc.  §  33 1;?)^  show  that  judicial  jurisdiction  and  revision 
are,  whenever  the  state  does  not  directly  act  for  itself,  an 
important  feature  of  its  policy.  The  same  judicial  revision 
may  not  be  necessary,  but  it  may  be  proper,  in  cases  where 
the  state  itself  is  the  direct  actor.  It  is  for  the  legislature  to 
decide. 

We  think  section  62  of  the  railroad  law  authorizes  the  appeal 
to  the  appellate  division,  and  that  that  court  has  the  power 
to  review  the  determination  of  the  common  council.     We 
answer  both  questions  in  the  affirmative  and  affirm  the  order, 
with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BARTLETT,  MARTIN, 
VANN,  and  CULLEN.  JJ.,  concur. 

Order  affirmed. 


MoNSARRAT  V.  Mbrcantilb  Trust  Co.  et  al.    Samb  v. 

Robinson. 

{Circuii  Court  of  Appeals  y  ^txth  Circuit,  May  7, 1901.) 

[109  Fed.  Rep.  230.] 

Railroads — Foreclosure  of  Mortgage — Preferential  Debts.*— A  pro- 
vision of  an  order  appointing*  a  receiver  for  a  railroad  in  a  foreclosure 
suit  directing  him  to  pay  traffic  and  mileage  balances  which  had  accrued 
within  six  months,  while  it  entitled  another  company  to  preferential 
payment  from  the  income  of  the  receivership  of  a  claim  for  a  balance 
on  mileage  sold  over  its  road  by  the  defendant  company  and  redeemed 
within  six  months,  does  not  convert  such  claim  into  one  against  the 
receivership,  entitled  to  absolute  payment  from  the  corpus  of  the  mort- 
gaged property  in  preference  to  the  mortgage  debt. 

Same — Mileage  Redeemed  by  Other  Companies  during  Receivership. 
— A  railroad  company  which  has  authorized  a  second  company  to  issue 
tickets  or  mileage  over  its  line  is  bound  by  its  obligation  to  the  holders 
to  redeem  the  same,  and  look  to  the  issuing  company  for  settlement, 
notwithstanding  the  latter's  insolvency  ;  and  an  agreement  by  its 
receiver  to  pay  the  amount  of  such  mileage  as  shaU  be  taken  up  after 
his  appointment  does  not  convert  the  claim,  which  was  a  debt  of  the 
company,  into  one  of  the  receivership. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

James  H.  Hoyt,  for  Monsarrat. 
Lawrence  Maxwell,  Jr.,  for  Robinson. 

Morrison  R.  Waite,  for  Mercantile  Trust  Co.  and  Metro- 
politan Trust  Co. 

Before  LURTON,  DAY,  and  SE VERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  These  two  cases  have  been  heard 
toeether,  and  involve  the  same  question.     The  appeal  of  Mon- 

*See  generally,  6  Rap.  &  Mack's  Dig.  1087 ;  20  Am.  &  Eng.  Enc.  I^aw 
369  et  seq. 
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sarrat,  as  receiver  of  the  Columbus,  Hocking  Valley  &  Toledo 
Railway  Company,  in  cause  No.  853,  is  from  a  decree  dis- 
missing an  intervening  petition  filed  by  him  against  Joseph 
Robinson,  successor  to  S.  M.  Felton,  as  receiver  of  the 
Columbus,  Sandusky  &  Hocking  Railroad  Company,  praying: 
a  decree  against  Robinson,  as  receiver,  upon  an  account  for 
$7,522.64.  Monsarrat  was  appointed  receiver  of  the  Hockin^r 
Valley  Company  by  the  court  below,  February  24,  1897- 
Under  an  arrangement  entered  into  between  him,  as  receiver, 
and  the  defendant  the  railroad  company,  mileage  tickets  were 
issued  by  Monsarrat,  as  receiver,  good  over  the  railroad  of 
the  railroad  company,  and  by  the  latter  company  eood  over 
the  line  operated  by  Monsarrat,  as  receiver.  June  2,  1897, 
Felton  was  appointed  receiver  of  the  railroad  company.  At 
that  time  many  mileage  books  were  outstanding,  which  had 
been  sold  by  the  railroad  company,  good  over  the  Hocking 
Valley  Line.  Monsarrat,  as  receiver,  continued,  after  the 
appointment  of  a  receiver  for  the  railroad  company,  to  accept 
these  outstanding  mileage  books  when  presented  upon  his  rail- 
road. He  now  claims  that,  after  crediting  all  mileage  coupons 
sold  by  him  and  honored  by  the  railroad  company,  or  its 
receiver,  a  balance  is  due  him,  as  receiver,  of  $7,522.64. 
Much  the  larger  part  of  this  accrued  during  March,  April 
and  May,  1897,  being  for  mileage  coupons  taken  up  by  Mon- 
sarrat before  a  receiver  was  appointed  for  the  defendant  rail- 
road company.  Appellant  insists  that  the  whole  claim  is  a 
liability  of  the  receivership,  and  the  object  of  his  intervention 
was  to  have  it  so  declared  and  paid.  The  decree  from  which 
appellant  has  appealed  was  one  holding  that  the  receiver  was 
not  liable  on  account  of  mileage  books  issued  by  the  railroad 
company  prior  to  his  appointment  as  receiver.  In  this  con- 
clusion we  concur.  The  contention  that  the  balance  due  on 
this  mileage  account  when  a  receiver  was  appointed  for  the 
defendant  railroad  company  became  a  liability  of  the  receiver 
by  virtue  of  the  order  made  when  the  receiver  was  appointed 
is  unsound.  That  order  was  the  usual  order  made  in  such 
cases  directing  the  receiver  to  pay  labor,  supply,  and  material 
claims,  and  '^traffic  or  mileage  balances/'  which  had  accrued 
within  six  months.  Conceding  that  the  order  included  the 
balance  due  on  this  mileage  account,  still  it  does  not  follow 
that  the  claim  became  thereby  a  receiver's  debt.  In  the  case 
of  Greerg  v.  Trust  Co.  (a  case  against  the  same  receiver,  and 
decided  at  this  term)  109  Fed.  220.  we  had  occasion  to  pass 
upon  the  legal  effect  of  that  order,  it  being  there  contended 
that  every  claim  within  the  terms  of  that  order  was  thereby 
preferred  over  the  mortgagees  in  the  corpus  of  the  mortgaged 
estate.  We  then  held  that,  while  the  receiver  would  have 
been  protected  if  he  had  paid  out  of  the  earnings  of  the 
receivership  the  claims  embraced  within  the  order,  yet  the 
order  did  not  vest  in  any  of  the  claimants  an  absolute  right  of 
payment  out  of  the  corpus  of  the  mortgaged  estate  in  prefer- 
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ence  to  the  mortgagees,  atid  that  if,  in  default  of  income  out 
of  which  the  receiver  might  comply  with  the  order,  creditors 
should  seek  to  displace  mortgages  resting  upon  the  corpus  of 
the  railroad,  the  mortgagees  were  entitled  to  be  heard.  The 
case  of  Railroad  Co.  v.  Wilson,  138  U.  S.  501,  506,  11  Sup. 
Ct.  405,  34  L.  Ed.  1023,  was  cited  as  an  express  authority. 
If  this  was  a  right  conclusion,  it  clearly  follows  that  such  an 
order  did  not  have  the  effect  of  converting  debts  of  the  rail- 
road company  into  debts  of  the  receiver. 

It  is  next  said  that  Mr.  Felton,  the  predecessor  of  the 
appellee  in  the  receivership,  shortly  after  his  appointment 
agreed  that,  if  appellant  would  exercise  care  in  rejecting 
mileage  books  presented  by  other  than  the  original  owners, 
he  would  honor  whatever  mileage  he  took  up.  This  state- 
ment had  manifestly  no  reference  to  the  account  for  coupons 
taken  up  before  he  became  receiver.  Its  utmost  effect  was  to 
promise  payment  for  coupons  thereafter  taken  up.  This 
limits  its  application  to  about  $1,400  of  the  account  here 
involved.  As  this  mileage  was  sold  by  the  railroad  company 
while  acting  as  the  agent  of  the  appellant,  so  far  as  the  mile- 
age books  were  receivable  over  the  railroad  operated  by 
Monsarrat,  the  railroad  company  came  under  obligation  to 
account  to  appellant  whenever  such  mileage  was  used  on  his 
railroad.  The  obligation  of  appellant  to  receive  such  mileage 
books  when  presented  for  fare  was  a  fixed  contractual  obliga- 
tion towards  every  holder  of  mileage  books,  and  was  in  no 
wise  affected  by  the  subsequent  appointment  of  Felton  as 
receiver;  and  the  remedy  of  appellants  for  mileage  so  used  on 
his  railroad  was  ag^ainst  his  agent,  the  railroad  company, 
which  sold  the  ticket.  Cowen  v.  Winters,  37  C.  C.  A.  628,  96 
Fed,  929.  The  undertaking  by  the  receiver  to  assume  this 
obligation  ot -the  railroad  company  to  the  appellant  for  such 
outstanding  mileage  cannot  operate  to  convert  this  claim  into 
a  debt  of  the  receivership.  The  receiver  had  no  such  authority, 
either  under  the  order  made  when  he  was  appointed  or  under 
his  general  authority  as  receiver.  In  cause  No.  872  the  appel- 
lant sought  to  set  off  a  liability  to  Robinson,  receiver,  by  the 
claim  preferred  independently  under  the  intervention  from 
which  cause  No.  8;3  is  an  appeal.  In  both  cases  the  court 
held  that  the  claim  was  a  liability  of  the  railroad  company, 
and  not  a  liability  of  the  receivership.  That  the  claim  is  one 
of  the  class  entitled  to  a  preference  in  the  income,  we  have 
no  doubt.  Appellant,  in  No.  853,  has  assigned  it  as  error  that 
the  petition  was  dismissed,  when  it  should  have  been  enter- 
tained so  far  as  to  permit  the  claim  to  share  in  any  distribu- 
tion of  income  arising  under  the  receivership.  To  this  extent, 
and  for  this  purpose  only,  the  decree  may  be  modified  so  as  to 
allow  the  claim  to  be  established  as  a  preferential  debt,  with 
leave  to  share  in  any  fund  which  shall  arise  from  surplus 
earnings  of  the  receivership.  The  decree  in  No.  872,  denying 
this  claim  as  a  set-off,  is  affirmed,  with  costs.  Costs  in  No. 
853  will  also  be  paid  by  appellant,  as  receiver. 
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(Supreme  Court  of  lowa^  Oct,  2^,  /poo,) 

[83  N.  W.  Rep.  1048.] 

Railroads — Injury  to  Animals — Notice  by  Owner  to  Railroad— Dam- 
ages—Variance  between  Notice  and  Facts.* — Code  1873,  §  1289,  provides 
that,  if  a  railway  corporation  ueg^lects  to  pay  the  value  of  stock  which 
is  killed  on  its  road  where  such  corporation  failed  to  fence  its  rig^ht  of 
way  within  30  days  after  notice  in  writing  accompanied  by  an  affidavit 
of  such  destruction,  has  been  served  on  an  agent  in  the  employ  of  the 
corporation  in  the  county  where  the  destruction  was  committed,  such 
owner  shall  be  entitled  to  double  the  value  of  the  stock  killed.  Plain- 
tiff's mare  was  killed  by  defendant  company  at  a  point  where  defendant 
failed  to  fence  the  road,  and  plaintiff  served  notice  and  affidavit  on 
defendant  saying  that  on  a  certain  day  at  a  certain  point,  defendant's 
train  killed  a  bay  horse,  4  years  old,  of  a  certain  value,  while  a  stock 
report  which  he  filled  out  and  ffled  at  defendant's  request,  stated  that  a 
bay  mare,  5  years  old,  of  the  same  value,  was  killed,  but  on  a  different 
date,  and  in  the  petition  he  asked  to  recover  for  one  bay  horse,  killed  on 
or  about  the  time  set  out  in  his  first  affidavit,  and  of  the  same  value. 
He  testified  that  only  one  animal  had  been  killed.  And  that  it  was  a 
bay  mare,  4  years  old.  Held^  that  the  defendant  was  sufficiently  advised 
to  put  it  on  inquiry,  which,  if  pursued,  would  have  led  to  a  discovery 
of  the  facts  concerning  plaintiff's  claim,  notwithstanding  the  variance 
between  the  affidavit,  claim,  and  evidence,  and  hence  plaintiff  can 
recover  double  the  value  of  the  animal. 

Appeal  from  district  court,  Polk  county ;  C.  P.  Holmes, 
Judge. 

Action  to  recover  damages  for  killing  one  bay  horse  of  the 
value  of  $140  on  or  about  the  17th  day  of  October,  1893,  by 
one  of  the  defendant's  trains  at  a  point  where  the  defendant 
had  a  right  to  fence,  but  had  not  fenced.  As  a  basis  for 
recovering:  double  damages  under  section  189  of  the  Code  of 
1873,  the  plaintiff  alleges  that  on  the  22d  day  of  March,  1894, 
he  served  written  notice  and  affidavit,  copies  of  which  are 
attached  to  his  petition,  on  the  defendant's  station  agent  at 
Percy,  in  Marion  county,  in  which  county  the  animal  was 
killed,  and  that,  although  more  than  30  days  have  elapsed 
since  said  service,  the  defendant  has  not  paid  for  said  horse, 
nor  anv  part  of  the  value  thereof;  wherefore  plaintiff  asks  to 
recover  $280.  The  notice  and  affidavit  set  out  state  that  on 
the  25th  day  of  September,  1893,  about  one  mile  northwest  of 
Percy,  defendant's  train  killed  a  cow  of  plaintiff's,  of  the 
value  of  $85.  They  also  state  that  on  or  about  the  17th  day 
of  October,  1893,  at  a  point  about  one  mile  from  Percy, 
defendant's  train  ran  over  one  bay  horse,  the  property  of  the 
plaintiff,  of  the  value  of  $140,  whereby  said  horse  was  killed. 
The  defendant  answered,  denying  generally,  and  in  an  amend- 
ment admitted  service  of  said  notice  and  affidavit  March  22, 
1894,  but  denied  that  on  or  about  the  17th  of  October,  1893, 
defendant's  train  had  injured  or  killed  one  bav  horse,  the  prop- 
erty of  the  plaintiff.     Further  answering,  the  defendant  says 

*See  generally,  1  Rap.  &  Mack's  Dig.  241  et  seq. 
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that,  if  its  train  ever  injured  or  killed  an  animal  belonging  to 
the  plaintiff,  the  animal  so  injured  or  killed  and  the  time  of 
such  iniury  or  damage  are  not  correctly  stated  in  said  notice 
and  affidavit.  Defendant  says  as  a  further  defense  ^^  that  said 
notice  does  not  furnish  it  with  such  information  as  was  nec- 
essary in  order  to  enable  it  to  investigate  in  regard  to  any 
such  injury,  if  any  there  was,  occurring  at  any  other  time." 
Defendant  alleges  that  said  notice  is  not  as  required  by  stat- 
ute, and  that  by  reason  of  the  facts  it  was  prevented  from 
making  full  and  complete  investigation  in  regard  to  any  injury 
or  damage  occurring  upon  any  other  date,  until  after  the  ex- 
piration of  30  day^  from  the  service  of  said  notice,  and  that 
by  reason  of  the  facts  plaintiff  is  barred  and  estopped  from 
claiming  double  damage.  In  a  further  amendment  defendant 
states,  in  effect,  that  in  investigating  the  claim  it  relied  upon 
the  date  of  injury  and  the  description  of  the  animal  as  stated 
in  said  notice  and  affidavit,  and  confined  its  investigation 
thereto;  that  it  was  misled  by  incorrect  statements  therein, 
and  prevented  from  making  a  full  and  proper  investigation ; 
wherefore  defendant  says  that  the  plaintiff  is  estopped  from 
claiming  double  damages  for  the  killing  of  an  animal  not 
described  in  said  notice,  or  which  was  killed  at  a  remote 
date  from  that  named.  Verdict  and  judgment  for  the  plain- 
tiff for  $280.     Defendant  appeals.     Affirmed. 

Cummins,  Hewitt  &  Wright,  for  appellant. 
Bowen  &  Brockett,  for  appellee. 

GIVEN,  J.  I.  We  have  the  question  whether  under  the  notice 
given  by  plaintiff  to  defendant,  plaintiff  is  entitled  to  recover 
double  damages,  under  section  1289  of  the  Code  of  1873,  which 
contains  the  following:  **And  if  such  corporation  neglects  to 
pay  the  value  of  or  damage  done  to  any  such  stock  within  30 
days  after  notice  in  writing,  accompanied  by  an  affidavit  of 
such  injury  or  destruction,  has  been  served  on  any  officer, 
station  or  ticket  agent  employed  in  the  management  of  the 
business  of  the  corporation  in  the  county  where  the  injury 
complained  of  was  committed,  such  owner  shall  be  entitled 
to  recover  double  the  value  of  the  stock  killed  or  damages 
caused  thereto. "  It  is  not  provided  what  the  notice  shall 
contain,  but  in  Manwell  v.  Railway  Co.,  80  Iowa,  662,  45  N. 
W.  568,  we  said  as  follows:  **It  was  said  in  Mendell  v.  Rail- 
way Co.,  20  Iowa,  II,  in  effect,  that  the  purpose  of  the  notice 
and  affidavit  is  to  advise  the  corporation  how  much  and  for 
what  the  injured  party  claims.  The  affidavit  must  show  the 
injury  to  or  destruction  of  the  property.  The  notice  should 
advise  the  corporation  of  the  loss  of  which  complaint  is  made 
and  of  the  demands  of  the  person  injured  on  account  of  it.  The 
notice  and  affidavit  together  should,  so  far  as  practicable, 
inform  the  company  of  such  material  facts  as  will  enable  it 
to  investigate  the  claims  made,  and  decide  whether  it  will  pay 
the  amount  demanded  without   litigation  within  the  time 


510  INJURIES  TO  STOCK  Vol  XXII 

(KS) 
Brammer  v.  Wabash  R.  Co 

limited.  These  requirements  are  not  within  the  letter,  bat 
they  are  within  the  evident  spirit  and  purpose,  of  the  statute. ' ' 
In  addition  to  service  of  the  notice  and  affidavit  set  out  to 
the  petition,  it  appears  that  on  the  i6th  day  of  November, 
1893,  the  plaintifi  received  from  the  defendant's  station  agent 
at  Percy  a  blank  stock  report,  which  he  filled  up,  and  for- 
warded, stating  therein,  **That  there  was  one  bay  mare  killed, 
5  years  old,  on  or  about  10  or  11  of  Nov.  1893'*;  and  on  said 
i6th  day  of  November  said  report  so  verified  was  delivered  to 
the  defendant's  station  agent  at  Percy,  and  by  him  forwarded 
to  the  defendant's  adjusting  agent.  It  will  be  observed  that 
this  report  states  that  it  was  a  bay  mare,  5  years  old,  that 
was  killed,  and  that  she  was  killed  about  the  loth  or  nth  of 
November,  1893;  that  the  notice  and  affidavit  served  March 
22,  1894,  says  that  on  October  17,  1893,  at  a  point  one  mile 
from  Percy,  defendant's  train  injured  and  killed  "one  bay 
horse,  4  years  old";  and  in  his  petition  the  plaintiff  asks  to 
recover  for  the  killing  of  one  bay  horse  on  or  about  the  17th 
day  of  October,  1893.  Plaintiff  testifies  that  he  did  not  have 
a  horse  or  mare  killed  or  injured  on  or  about  the  17th  day  of 
October,  1893;  that  but  one  horse  was  killed;  that  it  was  a 
bay  mare,  past  4  years  old,  and  that  it  was  killed  about  the 
loth  or  nth  of  November,  1893.  The  court  instructed  that  it 
was  claimed  that  the  notice  and  affidavit  were  insufficient, 
and  added:  ''You  are  instructed  that  the  question  of  the 
sufficiency  of  said  notice  is  one  of  law  and  must  be  determined 
by  the  court ;  and  you  are  further  instructed  that  said  notice 
and  affidavit  are  sufficient,  and,  if  you  shall  find  that  plaintiff 
is  entitled  to  recover,  your  verdict  should  be  double  the  rea- 
sonable value  of  said  mare."  In  Mendell  v.  Railway  Co., 
supra,  the  notice  was  sworn  to,  and  the  service  was  by  leaving 
the  original  notice,  instead  of  a  copy,  and  the  contentions 
were  as  to  the  sufficiency  of  such  notice  and  service.  What 
the  notice  should  contain  was  not  involved.  In  Manwell  v. 
Railway  Co.,  supra,  the  notice  claimed  $100  damages,  and 
the  contention  was  whether,  as  under  said  notice,  the  plain- 
tiff might  recover,  as  double  damages,  more  than  twice  the 
amount  claimed  in  the  notice.  Beyond  these  questions  what 
is  required  to  be  stated  in  such  notices  was  not  involved,  and 
what  is  said  on  that  subject  is  not  conclusive.  Notwithstand- 
ing the  discrepancies  between  the  notice  and  affidavit  and  the 
facts,  the  appellant  could  not  be  and  was  not  misled  as  to  the 
claim  made.  It  was  sufficiently  advised  to  put  it  upon  inquiry, 
which,  if  diligently  pursued,  would  have  discovered  to  it  the 
facts  concerning  the  plaintiff's  claim.  There  is  not  sufficient 
evidence  to  sustain  the  allegations  of  the  answer  upon  which 
an  estoppel  is  claimed.  We  think  there  was  no  error  in  the 
court  instructing  that  the  notice  and  affidavit  were  sufficient. 
Affirmed. 

GRANGER,  C.  J.,  not  sitting. 
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New  York,  N.  H.  &H.  R.  Co.  v.  Bore. 

(Supreme  Court  of  Rhode  Island,  July  22,  igoi.) 

[49  Atl.  Rep.  965.] 

Trespass  at  Depot  by  Hackman — Issues. — In  trespass  by  a  railroad 
company  against  a  hackman  for  remaining-  on  the  company's  premises 
to  solicit  traffic,  the  validity  of  an  agreement  by  the  company  with  a 
stranger  to  the  suit,  giving  him  exclusive  privileges  on  the  premises, 
cannot  be  brought  in  issue  by  defendant. 

Same.* — Where  a  street  ran  through  and  under  premises  occupied  by 
plaintiff  as  a  railway  station,  and  plaintiff  claimed  the  fee  in  the  street, 
subject  only  to  the  easement,  defendant  had  no  right,  against  plaintiff's 
protest,  to  take  up  a  stand  as  a  hackman  on  such  street  within  the  line 
of  plaintiff's  premises,  and  plaintiff  might  maintain  trespass. 

Trespass  by  the  New  York,.  New  Haven  &  Hartford  Rail- 
road Company  against  George  Bork  for  remaining  and  solicit- 
ing traffic  as  a  hackman  on  premises  occupied  by  plaintiff  as 
a  railroad  station.     Judgment  for  plaintiff. 

David  S.  Baker  and  Lewis  A.  Waterman,  for  plaintiff. 
Page,  Page  &  Gushing  and  McGuinness  &  Doran,  for  defend- 
ant. 

BLODGETT,  J.  This  is  an  action  of  trespass  quare 
clausum  fregit,  charging  specially  that  on  December  3,  1900, 
at  Providence,  the  defendant  "broke  and  entered  the  plaintiff's 
said  buildings,  and  with  force  and  arms  at  said  Providence  broke 
and  entered  upon  the  plaintiff's  said  land,  and  therein  and 
thereon,  against  the  prohibition  of  the  plaintiff,  remained, 
and  therein  and  thereon,  against  the  prohibition  of  the  plain- 
tiff, solicited,  invited,  and  sought  passengers  and  business  as 
a  driver  of  a  hack  for  hire,  and  therein  and  thereon  with  force 
and  arms  remained  so  soliciting,  although  directed  by  the 
plaintiff  to  remove  himself  therefrom.''  The  defendant 
pleaded  the  general  issue,  jury  trial  is  waived,  and  the  case  is 
before  the  court  upon  the  following  agreed  statement  of  facts: 

'*The  plaintiff  in  the  above-entitled  cause  is  a  corporation 
dulv  incorporated  and  located  and  doing  business  in  the  city 
and  county  of  Providence,  and  state  of  Rhode  Island.  It  is 
carrying  on  a  general  railroad  business.  It  has  for  use  in  its 
business  a  large  amount  of  property,  part  of  which  it  owns, 
and  part  of  which  it  leases.  Its  railroad  station  in  Providence 
is  situated  north  of  the  park,  adjoining  the  north  end  of 
Exchange  place.  The  main  entrance  to  the  station  is  within 
the  line  of  Francis  street,  some  18  feet  above  the  level  of  the 
street.  The  street  passes  under  the  station,  and  under  the 
main  entrance  and  the  approaches  thereto.  Francis  street 
runs  north  and  south,  and  the  station  occupied  by  the  plain- 
tiff faces  the  south.  To  that  part  of  the  land  covered  by  the 
station  building  and  the  approaches  thereto  west  of  Francis 
street,  and  north  of  the  white  line  painted  upon  the  approaches, 

*See  notes  at  end  of  case. 


512  STATIONS  AND  DEPOTS  Vol  XXII 

(NS) 
New  York,  etc.,  R.  Co.  ».  Bork 

the  plaintiff  has  a  quitclaim  deed  from  the  city  of  Providence, 
which  deed  is  duly  recorded  in  the  records  of  land  evidence  in 
the  city  of  Providence,  a  certified  copy  of  which  deed,  marked 
'Exhibit  A,'  is  herewith  filed,  and  made  a  part  of  this  state- 
ment of  facts.  To  the  land  east  of  Francis  street  occupied  by 
the  station  buildings  and  the  approaches  thereto  north  oif 
the  white  line  painted  on  said  approaches,  the  Boston  & 
Providence  Railroad  Corporation  has  a  quitclaim  deed  from  the 
city  of  Providence,  which  is  duly  recorded  in  the  records  of 
land  evidence  in  the  city  of  Providence,  a  certified  copy  of 
which  deed,  marked  'Exhibit  B,'  is  herewith  filed,  and  made 
a  part  of  this  statement  of  facts.  The  Boston  &  Providence 
Railroad  Corporation  leased  to  the  Old  Colony  Railroad 
Company  the  last-mentioned  property,  and  the  Old  Colony 
Railroad  Company  leased  that  property  to  the  plaintiff, 
copies  of  which  leases  are  hereby  annexed,  and  marked 
'Exhibit  C  and  D,*  respectively,  and  made  a  part  of  this  state- 
ment of  facts.  A  certified  copy  of  the  plat  referred  to  in  the 
deeds  on  the  record  in  the  records  of  land  evidence  in  the  city 
of  Providence  is  herewith  filed,  marked 'Exhibit  E,'  and  made 
a  part  of  this  statement  of  facts.  Under  these  deeds  and 
leases  the  railroad  company  claims  the  fee  in  Francis  street, 
subject  to  the  ordinary  easement  in  the  public  to  passk  and 
repass  on  foot  and  in  carriagres.  The  plaintiff  was  at  the 
time  of  the  acts  hereinafter  mentioned  occupying  and  using 
all  of  the  above-mentioned  property,  with  the  buildings  and 
improvements  thereon,  for  the  purpose  of  a  general  raihroad 
business.  The  defendant  is  a  licensed  hackman  in  the  city  of 
Providence.  On  the  3d  day  of  December,  1900,  he  went 
directly  in  front  of  the  main  entrance  of  the  plaintiff's  station 
and  took  his  stand  upon  the  sidewalk  there ;  this  sidewalk 
being  within  the  lines  of  Francis  street,  some  18  or  20  feet 
above  the  level  of  Francis  street,  at  a  point  marked  'X*  upon 
the  plat  herewith  filed.  The  white  lines  above  mentioned 
are  the  diagonal  lines  extending  out  into  the  street,  so  called, 
directly  south  of  the  station  premises  upon  the  plat  herewith 
filed,  and  terminating  at  Francis  street.  This  point  marked 
'X*  would  be  north  of  a  line  or  lines  drawn  from  the  most 
southerly  point  of  the  property  hereinbefore  described  upon 
either  side  of  Francis  street  perpendicular  to  the  line  of 
Francis  street.  Thereupon  an  officer  and  agent  of  the  plain- 
tiff notified  the  defendant  that  he  was  upon  the  property  of 
the  plaintiff,  and,  as  an  officer  and  agent  of  the  plaintiff,  he 
requested  him  to  leave,  and  not  remain  or  loiter.  Thereafter- 
wards,  for  a  considerable  time,  the  defendant  remained  stand- 
ing there  soliciting  passengers  in  his  business  as  a  hackman. 
He  did  not  go  to  the  station  with  any  particular  passenger, 
nor  had  he  been  engaged  to  go  there  to  meet  a  particular  pas- 
senger, but  was  merely  soliciting  generally  for  custom.  It  is 
agreed  that  the  above  is  a  true  and  complete  statement  of  the 
facts  in  said  case.     David  S.    Baker,    Lewis  N.   Waterman, 
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Attorneys  for  Plaintiff.     McGuinness  &  Doran,  Page,  Page  & 
Gushing,  Attys.  for  Defendant. 

''June  26,  1901.  It  is  agreed  that  the  following  be  inserted 
in  the  above-agreed  statement  and  be  deemed  a  part  thereof: 
'For  a  compensation  the  plaintiff  company  has  granted  to  a 
particular  hack  firm  of  Providence  the  exclusive  right  to 
solicit  patronage  in  the  station  and  upon  the  station  grounds, 
and  at  and  before  the  time  of  the  alleged  trespass  said  firm 
was  engaged  in  soliciting  in  said  station  and  upon  said  grounds 
in  pursuance  of  said  errant.'  David  S.  Baker,  Lewis  N. 
Waterman,  Plaintiff's  Attornevs.  Page,  Page  &  Gushing,  Sole 
Attomevs  JFor  the  Defendant.'* 

The  sinele  issue  thus  presented  for  our  consideration  is  the 
same  issue  as  was  presented  in  the  like  case  of  Railroad  Co. 
V.  Tripp  (decided  in  1888)  147  Mass.  36,  17  N.  E.  89,  q  Am. 
St  Rep.  661,  in  which  the  court  said :  **The  defendant  entered 
under  a  claim  of  right,  and  can  justify  his  entry  only  by  show- 
ing a  right  superior  to  that  of  the  plaintiff.  The  plaintiff  has 
all  the  rights  of  an  owner  in  possession,  except  such  as  are 
inconsistent  with  the  public  use  for  which  it  holds  its  fran- 
chise; that  is,  with  its  duties  as  a  common  carrier  of  persons 
and  merchandise."  The  counsel  for  the  defendant  have 
zealously  urged  that  the  railroad  company  cannot  grant  a  right 
to  solicit  passengers  to  any  one  individual,  firm,  or  corpora- 
tion, to  the  exclusion  of  all  others  engaged  in  the  same  busi- 
ness. But  the  validity  of  such  a  grant  is  not  before  the  court 
in  this  case.  The  alleged  grantee  of  such  a  right  is  no  party 
to  this  suit.  Neither  are  the  terms  of  any  such  alleged  con- 
tract, whether  as  to  its  duration  or  its  other  provisions,  the 
subject  of  inquiry  in  this  action.  If  this  action  were  an  action 
by  or  against  such  a  grantee,  a  very  different  question  might 
be  presented  than  is  presented  by  the  case  at  bar.  But  we 
fail  to  see  that  the  existence  of  any  such  fact  as  is  set  forth  by 
the  agreed  statement  of  facts  affects  the  rights  of  the  parties 
to  this  action  in  any  way.  If  the  act  of  the  defendant  was 
such  as  he  rightly  might  perform,  then  the  exclusive  grant  to 
another  is  of  no  effect  as  to  this  defendant.  If  the  act  of  the 
defendant  was  not  within  his  legal  right,  it  can  avail  him 
nothing  that  another  has  been  permitted  to  do  for  a  considera- 
tion that  which  has  been  denied  as  of  right  to  him.  In  The 
D.  R.  Martin,  11  Blatchf.  234,  Fed.  Cas.  No.  1,030,  which  was 
an  action  for  damages  for  being  ejected  from  a  steamboat 
because  the  libelant  persisted  in  transacting  business  as  an 
express  agent  against  the  remonstrance  of  the  officers  of  the 
carrier,  the  court  held  that  the  libelant  was  properly  ejected, 
saying:  ** The  rights  of  the  carrier  in  respect  to  A.  are  not 
gone  or  impaired  for  the  reason  that  he  waives  his  rights  in 
respect  to  B.,  especially  if  A.  be  notified  that  the  rights  are 
insisted  upon  as  to  him. '  *  See,  also,  Barny  v.  Steamboat  Co. , 
67  N.  Y.  301,  23  Am.  Rep.  115.     We  are  of  opinion  that  the 
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single  issue  here  presented  is  governed  by  the  decision  of  this 
court  in  the  like  case  of  Griswold  v.  Webb   (decided  in  1889) 
16  R.  I.  649,  19  Atl.  143,  7  L.    R.    A.    302,  in  which  the  court 
say :    '' A  railroad  station  or  steamboat  wharf  is  to  some  extent 
a  public     place.      The    public    have    the     right    to    come 
and  go    there  for    the  purpose    of    travel,   for    taking    and 
leaving     of    passengers,    and    for    other     matters    growing 
out    of    the    business    of    the    company  as    a  common  car- 
rier,   but  the  company  has  the  right  to  say  that  no  busi- 
ness of  any  other  character  shall  be  carried  on  within  the 
limits  of  its  property.     It  has  the  right  to  say  that  no  one  shall 
come  there  to  solicit  trade  simply   because  it  may   be  con- 
venient for  travelers,  and  so  to  say  that  none  except  those 
whom  it  permits  shall  solicit  in  the  business  of  hacking  or 
expressing.     When  notice  of  such  prohibition  has  been  given, 
the  license  which  otherwise  might   be   implied  is  at  an  end, 
and  it  is  the  duty  of  persons  engaged  in  any  such  business  to 
heed  the  notice  and  to  retire  from  the  premises."     The  rule 
as  thus  laid  down  by  the  court  finds  support  in  the  decisions 
of  other  states.     To  the  same  effect  are  the  two  recent  cases 
decided  in  1900  bythesupreme  judicial  court  of  Massachusetts, 
of  Railroad    Co.  v.    Brown,    58    N.    E.    189,   and    Railroad 
Co.    V.    Sullivan,    Id.    689.     In    the    latter    case    Lathrop, 
J.,    in  issuing  an  injunction  against  the  defendant,  quotes 
with    approval    the    language    of    Lord    Chancellor     Sel- 
borne  in   Goodson  v.    Richardson,   9  Ch.  App.    221,  as  fol- 
lows:   ^'I   cannot   look    upon  this    case  otherwise  than  as 
a  deliberate  and  unlawful  invasion  by  one  man  of  another's 
land  for  the  purpose  of  a  continuine  trespass,  which  is  in  law 
a  series  of  trespasses  from  time  to  time  to  the  gain  and  profit  of 
the  trespasser,  without  the  consent  of  the  owner  of  the  land ; 
and  it  appears  to  me,  as  such,  to  be  a  proper  subject  for  an 
injunction. ' '     The  same  rule  obtains  in  New  York.     In  Brown 
V.  Railroad  Co.,  75  Hun,  359,  27  N.  Y.  Supp.  69  (affirmed  by 
the  court  of  appeals  in  1897,  in  151  N.  Y.  674,  46  N.  E.  II4S). 
the  court  say:    **When  the  passengers  alight  from  the  cars 
at  the  falls,  defendant's  contract  relations  with  them  are 
ended.     The  business  the  passengers  employ  it  to  do  has  been 
performed.     The  defendant  owes  them  no  further  duty.     It  is 
after  the  relations  of  the  passenger  and  the  company  are  ended 
that  the  plaintiff's  opportunity  to  deal  with  them  commences. 
His  business  is  to  take  the   passenger  in  his  carriage  at  that 
time,  and  drive  him  about  the  city  for  a  consideration. "     And 
the  court  continues:     *'What  right  has  the  plaintiff  to  demand 
that  the  defendant  shall  appropriate  to  him,  for  the  purpose 
of  carrying  on  his  private  business,  its  yard  and  cars,  and  that 
without  paying  anything  for  it.?     *    *    *     If  the  plaintiff  be 
right  in  his  contention,  it  logically  follows  that  any  one  wishing 
to  engage  in  the  business  of  selling  papers,  pamphlets,  station- 
ery, etc.,  has  the  right,  if  he  can  find  an  unoccupied  corner  in  a 
railroad  depot,  to  insist  upon  occupying  it  for  his  business. 
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if  any  other  person  shall  be  occupying  a  place  in  said  depot 
for  a  like  business  by  permission  ,of  the  company.'*  See, 
also.  Railroad  Co.  v.  Flynn,  74  Hun,  124.  26  N.  Y.  Supp.  859; 
Same  v.  Sheeley  (Sup.)  27  N.  Y.  Supp.  i8q;  Same  v.  Warren 
(Sup. ;  decided  in  1900)  64  N.  Y.  Supp.  781.  The  same  ques- 
tion came  before  the  supreme  court  of  errors  of  Connecticut 
in  1898,  in  the  case  of  Railroad  Co.  v.  Scoville,  71  Conn.  136, 
41  AtL  246,  and  the  rule  is  thus  declared  by  Baldwin,  J.,  as 
follows:  ''A  railroad  company  which  is  operating  a  railroad 
in  its  possession  has  the  ordinary  right  belonging  to  every 
owner  of  real  estate  to  exclude  from  entry  upon  it  all  who 
come  without  its  consent  and  can  show  no  superior  legal 
title.*'  Says  Bleckley,  C.  J.,  in  Fluker  v.  Railroad  Co.,  81 
Ga.  461,  8  S.  E.  529,  12  Am.  St.  Rep.  378,  affirmed  in  Kates 
V.  Cab  Co.  (decided  in  1899)  107  Ga.  636,  34  S.  E.  372,  46  L. 
BL  A.  431:  "We  cannot  believe  that  there  is  a  sort  of  right 
of  common  lodged  in  the  public  at  large  to  enter  upon  lands 
on  which  railroads  are  located,  and  over  which  they  have 
secured  the  right  of  way.  Such  lands  the  railroad  companies 
may  inclose  by  fences,  if  they  choose  to  do  so,  and  exclude 
any  and  all  persons  whomsoever.  Their  dominion  over  the 
same  is  no  less  complete  or  exclusive  than  that  which  every 
owner  has  over  his  property.  If  they  do  not  chouse  to  erect 
fences  and  make  inclosures,  they  may,  by  mere  orders,  keep 
oflf  intruders,  and  they  may  treat  as  intruders  all  who  come  to 
transact  their  own  business  with  passengers  or  with  persons 
other  than  the  companies  themselves.*' 

In  view  of  the  foregoing  decisions,  the  further  citation  of 
authority  seems  unnecessary.  Judgment  for  the  plaintiff  for 
10  cents  damages  and  costs. 

NOTSS. 

BIGHTS  OF  HAOKMHET  AND  OTHBB  LOOAIj  OABBIERS  AT 

STATIONS. 

I.  Whether  They  May  Be  Excluded. 

1.  Right  to  Exclude  Vehicle  from  Station  Yard. 

2.  Exclusion  from  Inner  Platform. 

3.  Right  to  Solicit  Business  in  Depot. 

4.  Cannot  Exclude  from  Street. 

5.  Hackman  with  Check  May  Enter  Baggage  Room. 

6.  Right  to  Drive  upon  Wharf  for  Passeng^er  Who  Has  Contracted 

for  Hackman's  Services. 

7.  Passengers  Cannot  Be  Compelled  to  Take  Certain  Vehicles. 

8.  Persons  Selling  launches. 

9.  Innkeepers. 

II.  Whether  Carrier  May  Discriminate  in   Favor  of  Its  Own  Compet- 

ing Business. 

1.  Time  of  Bringing'  Goods  to  Station. 

2.  Requiring  Written  Orders  Specifying  Goods  to  Be  Delivered. 

3.  Requiring  Other  Carriers  to  Sign  Conditions. 

4.  Seeking  Transportation  to  Solicit  Business  in  Competition  with 

Carrier. 

5.  Right  to  Exclude  Steamboats  of  Another  Company  from  Wharf 

Owned  by  Railroad. 

6.  Right  of  Railroad  as  Owner  of  Hotel  to  Require  that  Employees 

of  Other  Hotels  Shall  Not  Wear  Livery. 
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III,  Exclusive  Privileges  Could  Not  Be  Granted. 

1.  General  Statements. 

2.  Not  in   Absence  of  Special  Circumstances. 

3.  Cannot  Protect  Its  Contract  with  Local  Carrier. 

4.  Exclusive  Contract  to  Solicit  Patronage. 

5.  Passenger  Entitled  to  Benefit  of  Competition. 

6.  Dissenting  Opinion  in  Old  Colony  R.  Co.  v,  Tripp. 

7.  Right  to  Stand  Hacks  at  Platform. 

8.  Michigan  Statute  Construed. 

9.  Construction  of  Virginia  Statute. 

10.  Exclusive  Privilege  of  Driving  Hacks  within  Depot  Yard. 

11.  Whether  Local  Carrier  Builcfing  Approach,  under  Agreement^ 

Can  Have  Exclusive  Privilege  of  Approaching  Platform. 

12.  Right  to  Enter  Depot. 

13.  Right  to  Solicit  Business  near  Depot. 

14.  Renting  Terminal  Facility  to  Steamboat  Company. 

15.  Elevator  Companies. 

16.  Innkeepers. 

17.  Compensation  for  Privilege  of    Using  Grounds — Province  of 

Court. 

IV.  Exclusive  Privileges  Could  Be  Granted. 

1.  They  Have  No  Relation  with  Railroad  Company  as   Common 

Carriers. 

2.  New  York  Statutes  Construed. 

3.  Unless  Forbidden  by  Railroad  Commissioners. 

4.  Soliciting  Business  within   Depot. 

5.  Right  to  Enter  Trains  and  to  Rent  Portion  of  Baggage  Room. 

6.  Cab  on  Thoroughfare  Owned  by  Railroad. 

7.  Power  to  Designate  Hack  Stands  upon  Depot  Grounds. 

8.  Ejectment  of  Hackman  Attempting  to  Occupy  Place  in  Yard 

Assigned  to  Another. 

9.  Right  to  Enjoin  Continuing  Trespass  by  Other  Hackmen  Where 

Exclusive  Privileges  Have  Been  Sold. 

10.  Sufficiency  of  Bill  to  Enjoin  Trespasses  by  Other  Hackmen. 

11.  Defenses  to  Bill  to  Enjoin  Trespasses  by  Other  Hackmen. 

12.  Right  to  Injunction  Where  Exclusive  Privileges  Are  Granted  to 

Other  Hackmen. 

13.  Trackmen. 

14.  Cannot  Be  Compelled  to  Deliver  Goods  to  Local  Carrier  to  Whom 
They  Are  Addressed. 

V.  Municipal  Regulation. 

1.  Power  to  Assign  Places  for  Vehicles  at  Depots. 

2.  Power  to  Assigt?  Places  for  Vehicles  on  Private  Grounds  at 

Depots. 

3.  Arrest  for  Violation  of  Ordinance  Requiring  Hackmen  to  Take 

Certain  Positions  at  Depot. 

4.  Railroad  Cannot  Interfere  with  Ordinance  Regulating  the  Solic- 

itation of  Patronage  at  Depot. 

5.  Ordinance  Applicable  to  Prior  Contract. 

6.  Right  to  Enjoin  Establishment  of  Hack  Stand  in   Street  in 

Front  of  Depot. 

7.  City  Cannot  Interfere  with  Arrangements  between  Railroad  and 

Local  Carrier. 

8.  Depots  as  Public  Buildings  in  Front  of  Which  Hack  Stands  May 

Be  Established. 

I.  WHETHER  THEY  MAY  BE  EXCLUDED. 

1.  Right  to  Exclude  Vehicle  from  Station  Yard. — An  omnibus  pro- 
prietor who  carries  passengers  and  their  luggage,  for  hire,  to  and  from  a 
railway  station,  cannot  maintain  an  action  against  the  company  for 
refusing  to  allow  him  to  drive  his  vehicle  into  the  station  yard.  Barker 
V.  Midland  R.  Co.,  18  C.  B.  46,  25  L,.  J.  C.  P.  184,  1  Ry.  &  C.  T.  Cas.  17. 

2.  Exclusion  from  Inner  Platform. — A  railroad  company  has  aright 
to  make  reasonable  regulations  in  regard  to  the  use  of  its  stations,  such 
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as  ordering  that  hacks  shall  not  stand  in  front  of  the  ladies'  entrance. 
It  may  also  order  a  person  not  a  passenger  to  leave  the  inner  P^^^^V^' 
And  it  has  a  right,  by  its  police  appointed  under  Pa.  Act  of  Feb.  27,  1866, 
to  enforce  such  regulations  and  such  order,  using  such  force  as  is  neces- 
sary for  the  purpose.  Smith  v.  New  York,  L.  E-  &  W.  R.  Co.,  149  Pa. 
St.  249,  24  Atl.  Rep.  304. 

3.  Right  to  Solicit  Business  in  Depot.— A  hackmanor  private  carrier 
for  hire  is  not  a  party  having  such  relations  with  a  common  carrier 
as  will  permit  him  to  enter  a  depot  to  solicit  business  from  passengers. 
Godbout  V.  St,  Paul  Union  Depot  Co.  (Minn.),  16  Am.  &  Eng.  R.  Cas., 
N.  S.   821. 

in  Old  Colony  R.  Co.  v.  Tripp,  147  Mass.  35,  33  Am.  &  Eng.  R.  Cas. 
488,  17  N.  E.  Rep.  89,  the  court  said :  **The  only  case  we  have  seen  which 
seems  to  lend  any  countenance  to  the  position  that  a  railroad  company 
has  no  right  to  exclude  persons  from  occupying  its  depots  for  the  purpose 
of  soliciting  the  patronage  of  passengers,  is  Markham  v.  Brown,  8  N. 
H.  523,  in  which  it  was  held  that  an  innholder  had  no  right  to  exclude 
irom  his  inn  a  stage-driver  who  entered  to  solicit  guests  to  patronize  his 
stage  in  opposition  to  a  driver  of  a  rival  line  who  had  been  admitted  for 
a  like  purpose.  It  was  said  to  rest  upon  the  right  of  the  passengers  rather 
than  that  of  the  driver.  However  it  may  be  with  a  guest  at  an  inn,  we 
do  not  think  that  passengers  in  a  railroad  depot  have  such  possession  of 
a  right  in  the  premises  as  will  give  to  carriers  of  baggage,  soliciting 
their  patronage,  an  implied  license  to  enter,  irrevocably  by  the  rail- 
road company.  Barney  v.  Oyster  Bay  H.  Steamboat  Co.,  67  N.  Y.  ^1, 
and  Jencks  v.  Coleman,  2  Sumn.  221,  are  cases  directly  in  Point.  See 
also.  Com.  v.  Power,  7  Met.  496,  and  Harris  v,  Stevens,  31  Vt.  79. 

4.  Cannot  Exclude  from  Street.— Where  railroad  authorities,  main- 
taining a  station  in  a  large  city,  claim  the  right  to  exclude  hackmen 
from  one-half  of  the  street  along  the  side  of  the  station,  and  file  a  bill 
to  prevent  the  obstruction  of  the  street,  on  the  ground  that  it  is  a 
nuisance,  the  bill  cannot  be  maintained,  where  the  evidence  shows  that 
there  is  no  special  or  peculiar  injury  to  the  business  of  the  company,  but 
that  it  does  annoy  and  somewhat  interfere  with  its  passengers.  Pitts- 
burg, Ft.  W.  &  C.  R.  Co.  V.  Cheevers,  44  111.  App.  118.  ^ 

5.  Hackman  with  Checic  May  Enter  Baggage  Room.— A  regulation  of 
a  railroad  company  forbidding  hackmen,  express  men,  and  loafers  from 
coming  within  a  passenger  depot  is  reasonable  and  will  be  enforced  ; 
but  a  hackman  holding  a  baggage  check  may  enter  the  baggage  room 
therefor.  Summitt  v.  State,  9  Am.  &  Eng.  R.  Cas.  302,  8  Lea  (Tenn.), 
413,  41  Am.  Rep.  637.  _  ^    .  ^ 

6.  Right  to  Drive  upon  Wharf  for  Passenger  Who  Has  Contracted  for 
Haclcman's  Services.— Where  the  owner  of  a  wharf  leased  to  a  common 
carrier  of  passengers  brings  an  action  of  trespass  against  the  driver  of 
a  hackney  carriage,  alleging  that  the  defendant,  in  violation  of  the  rules 
of  the  wharf,  entered  and  remained  upon  the  wharf  at  a  place  set  apart 
for  hackney  carriages  which  had  been  licensed  by  the  owner,  it  is  a 
suflBcient  defense  that  the  defendant  went  upon  the  wharf  pursuant  to 
a  special  contract  to  get  a  certain  passenger  who  was  to  arrive  at  the 
wharf  by  boat,  and  was  not  there  soliciting  business.  Griswold  v. 
Webb,  40  Am.  &  Eng.  R.  Cas.  683,  16  R.  I.  649, 19  Atl.  Rep.  143. 

7.  Passengers  Cannot  Be  Compelled  to  Take  Certain  Vehicles.— A 
common  carrier  owning  or  controlling  its  terminals  may  exclude  from 
them  persons  soliciting  trade  or  hacking  or  expressing  without  its  license, 
but  cannot  deprive  a  passenger  of  the  privilege  of  being  carried  from 
the  terminus  in  a  convenient  and  usual  way,  nor  can  it  compel  a  passen- 
ger to  take  certain  carriages  or  none.  Griswold  v.  Webb,  40  Am.  &  Eng. 
R.  Cas.  683,  16  R.  I.  649,  19  Atl.  Rep.  143. 

8.  Persons  Selling  Lunches.— The  dominion  of  a  railroad  corporation 
over  its  trains,  tracks,  and  "right  of  way"  is  no  less  complete  or  exclu- 
sive than  that  which  every  owner  has  over  his  own  property.  Hence  the 
corporation  may  exclude  whom  it  pleases,  when  they  come  to  transact 
their  own  private  business  with  passengers  or  other  third  persons,  and 
admit  whom  it  pleases,  when  they  come  to  transact  such  business.    This 
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applies  to  selling  lunches  to  or  soliciting'  orders  from  passengers  for  the 
sale  of  lunches.  Fluker  v.  Georgia  R.  &  B.  Co.,  38  Am.  Sc  Eng.  R.  Cas. 
379,  81  Ga.  461,  8  S.  E.  Rep.  529,  2  L,.  R.  A.  843. 

9.  Innkeepers. — Where  an  innkeeper  or  his  agent,  in  violation  of  a 
regulation  of  a  company,  comes  upon  its  platform  for  the  purpose  of 
soliciting  patronage  for  his  hotel,  he  may  be  ejected  by  the  servants  of 
the  company,  who  may  use  such  force  as  is  necessary  for  that  purpose. 
Landrigan  v.  State,  31  Ark.  50,  18  Am.  Ry.  Rep.  14 ;  Com.  r.  Power,  7 
Mete.  (Mass.)  5%. 

II.  WHETHER  CARRIER  MAY  DISCRIMINATE  IN  FAVOR  OF  ITS  OWN  COMPETIIIG 

BUSINESS. 

1.  Time  of  Bringing  Goods  to  Station. — A  railway  company  will  be 
enjoined  from  requiring  other  carriers  to  bring  their  goods  to  its  sta- 
tion at  an  earlier  hour  than  it  receives  its  own  goods.  Bazendale  v. 
I/ondon  &  S.  W.  R.  Co.,  12  C.  B.  N.-S.  758, 1  Ry.  &  C.  T.  Cas.  231. 

A  company,  with  a  view  to  compete  with  other  carriers  in  the  collec- 
tion and  carriage  of  goods,  established  receiving  offices  in  various  parts 
of  L.,  from  which  goods  were  brought  in  vans  to  the  railway  station. 
The  gates  of  the  station  were  closed  against  the  vans  of  the  complain- 
ant and  other  carriers  at  6:30  P.  M.,  but  the  company's  own -vans  were 
admitted  at  a  much  later  hour,  and  the  goods  brought  by  them  were 
forwarded  by  the  same  night's  trains.  HeuL^  that  this  was  giving  an 
undue  and  unreasonable  preference  to  the  company's  own  traffic,  to  the 
prejudice  of  the  complainant.  Palmer  v,  I/ondon,  B.  &  S.  C.  R.  Co.,  L. 
R.  6  C.  P.  194,  40  Lr.  J.*  C.  P.  133,  1  Ry.  &  C.  T.  Cas,  271. 

But  a  company  may  reasonably  refuse  to  admit  the  vans  of  A.  into 
their  station  after  6 :30  P.  M. ,  notwithstanding  the  fact  that  they 
admit  their  own  vans  and  the  van  of  B.  after  that  time,  if  they  do  so  in 
good  faith  and  not  with  the  intention  of  giving  undue  advantage  over 
other  collecting  carriers — the  van  of  B.  having  been  admitted  by  virtue 
of  an  injunction  obtained  by  him.  Palmer  v.  London  &  S.  W.  R.  Co., 
I,.  R.  1  C.  P.  588,  35  L.  J.  C.  P.  289,  1  Ry.  &  C.  T.  Cas.  243. 

It  was  held,  in  another  English  case  where  the  facts  were  as  follows  : 
"A  railway  company  refused  to  receive  goods  sent  to  their  station  by 
the  public  generally,  after  a  quarter  past  five  o'clock  P.  M.,  to  be  for- 
warded by  the  goods  train  which  left  such  station  on  the  same  night ; 
but  they  received  goods  for  the  same  train  brought  there  by  their  agent, 
**W.,"  as  late  as  eight  o'clock  P.  M.  ** W"  had  a  receiving  office  for  goods 
abouc  a  mile  from  the  station,  where  he  weighed,  classified,  and  prepared 
the  same  for  loading,  which  would  otherwise  have  had  to  be  done  at  the 
station,  and  but  for  which  having  been  so  previously  done,  the  same 
could  not  have  generally  been  received  at  the  station  at  so  late  an  hour ;" 
that  the  admission  of  "W's"  vans  and  the  receipt  of  goods  from  him 
at  a  later  hour  than  a  quarter  after  five  was  an  undue  prejudice  to  others. 
Garton  v.  Bristol  &  Exeter  Ry.  Co.,  6  C.  B.  N.  S.   639. 

2.  Requiring  Written  Orders  Specifying  Goods  to  Be  Delivered.— 
Where  a  railway  company  employs  an  agent  to  receive  goods  arriving  at  a 
certain  station  and  deliver  them  to  the  consignees,  and  refuses  to  deliver 
at  the  station  to  carriers  who  have  general  written  orders  from  persons 
authorizing  delivery  of  goods  arriving  for  them,  but  requires  written 
orders  specifying  the  goods,  there  is  an  undue  preference  of  the  com- 
pany's agents,  which  will  be  enjoined.  Parkinson  v.  Great  Western  R. 
Co.,  40  Lr.  J.  C.  P.  222,  Lr.  R.  6  C.  P.  554,  24  Lr.  T.  830, 19  W,  R.  1063. 

3.  Requiring  Other  Carriers  to  Sign  Conditions. — And  it  was  held  in 
another  English  case,  where  a  railway  company  permitted  a  carrier  (who 
also  acted  as  superintendent  of  its  goods  traffic)  to  hold  himself  out  as 
its  agent  for  the  receipt  of  goods  to  be  carried  on  its  line,  and  his  office 
as  the  receiving  office  of  the  company,  and  goods  were  received  by  him 
at  that  place,  without  requiring  the  senders  to  sign  conditions  which 
the  company  required  all  other  carriers  who  brought  goods  to  its  station 
to  sign,  that  such  action  was  an  undue  preference,  and  could  l)e  enjoined. 
Baxendale  v.  The  Bristol  &  Exeter  Ry.  Co.,  11  C.  B.  N.  S.  787. 
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4.  Agents  Seeking  Transportation  to  Solicit  Business  in  Competition 
with  Carrier. — A  carrier  may  exclude  from  its  own  car  or  vessel  a  person 
who  wishes  to  travel  for  the  purpose  of  soliciting-  the  business  of  deliv- 
ering^ baggage  in  conflict  or  competition  with  that  in  which  the  carrier's 
ag'encj  is  engaged,  and  may  refuse  transportation  to  such  person,  though 
he  is  willing  to  pay  the  regular  fare .  Barney  v.  Oyster  Bay  &  H.  Steam- 
boat Co.,  67  N.  Y,  301 ;  The  D.  R.  Martin,  11  Blatch.  C.  C.  233. 

A  common  carrier  is  warranted  in  excluding  from  its  conveyances  all 
ag-ents  or  drummers  in  the  interest  of  a  rival  line.  Where,  there- 
fore, a  steamboat  company  had  formed  a  business  arrangement 
with  a  line  of  railroad  at  its  terminus  to  forward  all  its  pas- 
sengers by  that  line,  it  was  held  competent  for  the  company  to  expel 
from  its  boats  a  drummer  in  the  interest  of  a  competing  railroad  line 
who  was  accustomed  to  solicit  passengers,  at  least  if  the  jury  found  that 
the  arrangement  did  not  constitute  an  oppressive  monopoly.  Jencks 
V,  Coleman,  2  Sumner  221.  Upon  this  point  the  court  said :  **Let 
us  take  the  case  of  a  ferryman.  Is  he  bound  to  carry  a  passenger 
across  a  ferry  whose  object  it  is  to  commit  a  trespass  upon  his  lands? 
A  case  still  more  strongly  in  point,  and  which  in  my  judgment  com- 
pletely meets  the  present,  is  that  of  an  innkeeper.  Suppose  passen- 
g'ers  are  accustomed  to  breakfast  or  dine  or  sup  at  his  house,  and  an 
ai^nt  is  employed  by  a  rival  house  at  the  distance  of  a  few  miles  to 
decoy  the  passengers  away  the  moment  they  arrive  at  the  inn  ;  is  the 
innkeeper  bound  to  entertain  and  lodge  such  agent,  and  thereby  enable 
him  to  accomplish  the  very  objects  of  his  mission,  to  the  injury  or  ruin 
of  his  own   interests?    I  think  not." 

5.  Wharf  Owned  by  Railroad — Right  to  Exclude  Steamboats  of 
Another  Company. — Where  a  railway  and  navigation  company  owns 
a  wharf  on  which  its  railroad  terminates,  and  on  which  it  maintains  a 
regular  station  used  principally  by  passengers  landing  at  such  wharf 
from  its  boats,  it  will  be  enjoined  from  excluding  the  boats  of  a  rival  and 
competing  company  from  landing  at  such  a  wharf  so  as  to  secure  for 
passengers  and  freight  carried  by  the  boats  of  such  rival  company 
means  of  ingress  and  egress  to  and  from  the  railway  station.  Oregon 
S.  I,.  &  U.  N.  R.  Co.  V,  Ilwaco  R.  &  N.  Co.,  51  Fed.  Rep.  611,  50  Am.  & 
Eng.  R.  Cas.  554. 

On  this  point  the  court  said  :  "The  attempt  of  the  defendant  to  main- 
tain a  monopoly  in  the  manner  complained  of  in  this  case  is  contrary  to 
the  principles  of  the  common  law,  as  well  as  forbidden  by  the  national 
interstate  commerce  law  and  by  the  constitution  of  this  state.  Rather 
than  extend  this  opinion  by  even  referring  to  the  numerous  au- 
thorities bearing  upon  the  questions  involved  I  will  merely  refer  to 
the  very  instructive  opinion  of  the  supreme  court  of  Florida  in  the  recent 
case  of  Indian  River  Steamboat  Company  v.  Bast  Coast  Transportation 
Company  (Fla.),  49  Am.  A  Eng.  R.  Cas.  212,  and  the  cases  therein  cited." 

6.  Risht  of  Railroad  as  Owner  of  Hotel  to  Require  That  Employees  of 
Other  Hotels  Shall  Not  Wear  Livery. — Apart  from  any  facilities  granted 
by  the  railway  commissioners,  a  railway  company  have  the  right  of 
excluding  from  their  stations  all  persons  except  those  using  or  desirous 
of  using  the  railway  ;  and  may  impose  upon  the  rest  of  the  public  any 
terms  they  think  proper  as  the  condition  of  admittance.  And  it  follows 
that  a  railway  company  who  have  an  hotel  of  their  own  within  the  lim- 
its of  the  station  may  qualify  their  permission  to  other  hotel  proprietors 
and  their  servants  to  have  free  access  to  the  platform  with  the  condi- 
tion that  on  those  occasions  no  hotel  servant  shall  wear  a  distinctive 
badge  or  livery.  Perth  General  Station  Committee  v,  Ross  (Eng.), 
8  Am.  &  Eng.  R.  Cas.,  N.  S.,  639. 

III.  EXCLUSIVE  PRIVILEGES  COULD  NOT  BE  GRANTED. 

I.  General  Statements.-A  railroad  company  cannot  legally  give  to  one 
hack  and  bus  company  the  right  to  the  use  and  occupancy  of  a  portion 
of  its  depot  grounds,  to  the  exclusion  of  others  e  ngaged  in  the  likebusi 
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ness  of  the  carriag^e  of  passengers  and  freight  to  and  from  its  depot. 
Kalamazoo  H.  &  B.  Co.  v,  Sootsma,  47  Am.  &  Kng.  R.  Cas.  445,  84 
Mich.  194,  47  N.  W.  Rep.  667. 

A  railroad  company  cannot,  merely  for  its  own  profit  or  pleasure* 
admit  one  common  carrier  of  passeng^ers  or  freight  to  its  depot  or  gronnds, 
to  the  exclusion  of  all  others  ;  as  such  power  would  enable  it  largely  to 
control  transportation  beyond  its  own  line.  Pennsylvania  Co.  v.  City 
of  Chicago  (111.),  15  Am.  &  Enp.  R.  Cas.,  N.  S.,  618. 

2.  Not  in  Absence  of  Special  Circumstances.— The  granting  of  an 
exclusive  privilege  to  an  omnibus  proprietor  at  a  railway  station,  in  the 
absence  of  special  circumstances  showing  it  to  be  reasonable,  is  an  undne 
and  unreasonable  preference.  In  re  Marriott,  1  C.  B.  N.  S.  499,  3  Jar. 
N.  S.  493,  26  L.  J.  C.  P.  154,  1  Ry.  &  C.  T.  Cas.  47. 

3.  Cannot  Protect  Its  Contract  with  Local  Carrier. — A  railroad  com- 
pany cannot,  under  the  guise  of  rules,  exclude  from  its  station  grounds  all 
hackmen  but  those  of  a  certain  company,  and  thereby  protect  a  contract 
from  which  it  derives  a  revenue.  Indianapolis  Union  Ry.  Co.  v,  Dohn 
(Ind.),  14  Am.  &  E^ng.  R.  Cas.,  N.  S.,  543.  In  this  case  it  is  said  in  the 
opinion  :  "Appellant  has  the  undoubted  right  to  make  rules  and  regula- 
tions concerning  the  use  of  its  station  and  grounds.  Lucas  v,  Herbert, 
148  Ind.  64,  47  N.  E.  146.  The  term  "rules  and  regulations,"  however, 
implies  uniformity  in  operation,  not  discrimination,  for  the  pecuniary 
advantage  of  the  promulgator.  The  question  is  not  what  rules,  uniform 
in  application  and  promulgated  by  appellant  impartially  in  the  interest 
of  the  traveling  public,  and  without  a  money  consideration  to  itself, 
might  be  held  reasonable,  and  what  unreasonable,  but  whether  appellant 
may,  under  the  guise  of  rules,  exclude  from  its  station  grounds  all  hack- 
men  but  one,  and  thus  protect  a  contract  from  which  it  derives  a  reve- 
nue. A  collection  of  authorities  is  made  in  Lucas  v,  Herbert,  supra,. 
To  them  may  be  added  In  re  Palmer,  L.  R.  6  C.  P.  194 ;  Parkinson  v. 
Railway  Co.,  Id.  554 ;  Railway  Co.  v,  Scovill.  71  Conn.  136,  41  Atl.  246 ; 
State  V,  Reed  (Miss.) ,  24  South.  308.  The  majority  of  the  English  cases 
appear  to  sustain,  and  the  majority  of  the  American  to  deny,  the  right 
of  a  railway  company  to  ^rant  such  an  exclusive  privilege.  See  the  note 
of  Mr.  Freeman  in  Bus  Co.  v,  Sootsma  (Mich.),  22  Am.  St.  Rep.,  on 
pages  699-702  (s.  c.  47  N.  W.  667),  and  the  note  of  Mr.  I^ewis  in  McCon- 
nell  V.  Pedigo  (Ky.),  5  Am.  Ry.  &  Corp.  Rep.  on  pages  ll'Sy-HTA  (s.  c.  18 
S.  W.  IS)." 

4  Exclusive  Contract  to  Solicit  Patronage. — Any  contract  between  a 
railroad  and  another  carrier  purporting  to  confer  upon  the  latter  an 
exclusive  right  to  solicit  upon  the  railroad's  grounds  the  patronage  of 
its  incoming  passengers,  for  the  furtherance  of  their  journeys  beyond 
the  railroad's  line,  cannot  be  sustained  as  an  exercise  of  the  railroad's 
right  to  regulate  such  business,  so  that  it  may  be  done  in  an  orderly 
manner  ;  and  is  in  violation  of  the  rights  of  the  public,  and  void.  Hed- 
ding  V.  Gallagher  (N.  H.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  192. 

5.  Passenger  Entitled  to  Benefit  of  Competition. — Passengers  arriv- 
ing at  or  departing  from  the  station  of  a  common  carrier  are  entitled  to 
equal  convenience  and  opportunity  to  approach  said  station  or  depart 
therefrom,  and  in  so  doing  are  entitled  to  whatever  benefit  of  competi- 
tion may  grow  out  of  the  contests  of  others  to  supply  the  public  demands 
and  receive  the  compensation  therefor.  Montana  Union  R.  Co.  v,  Lang- 
lois,  42  Am.  &  Eng.  R.  Cas.  646,  9  Mont.  419,  8  L.  R.  A.  753,  24  Pac. 
Rep.  209. 

6.  Dissenting  Opinion  in  Old  Colony  R.  Co.  v.  Tripp. — In  Old  Colony 
R.  Co.  V,  Tripp  (Mass.),  33  Am.  &  Eng.  R.  Cas.  488,  where  three  of  the 
judges  dissented,  it  is  said  in  the  dissenting  opinion  :  **A  railroad  cor- 
poration can  make  reasonable  rules  and  regulations  concerning  the  use 
of  Its  depot  and  other  buildings  and  grounds,  and  can  exclude  all  persons 
therefrom  who  have  no  business  with  the  railroad  :  and  it  can  probably 
prohibit  all  persons  from  soliciting  business  for  themselves  on  its  prem- 
ises. Whatever  may  be  its  right  to  exclude  all  common  carriers  of  pas- 
sengers or  of  merchandise  from  its  depot  and  grounds  who  have  not  an 
order  to  enter,  given  by  persons  who  are,  or  who  intend  to  become,  pas- 
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sengers,  or  who  own  or  are  entitled  to  the  possession  of  merchandise 
which  has  been  or  is  to  be  transported,  it  cannot  arbitrarily  admit  to  its 
depot  and  g^rounds  one  common  carrier,  and  exclude  all  others.  The 
effect  of  such  a  regulation  would  be  to  enable  a  railroad  corporation 
largely  to  control  the  transportation  of  passengers  and  merchandise 
beyond  its  own  line,  and  to  establish  a  monopoly  not  granted  by  its  char- 
ter, which  might  be  solely  for  its  own  benefit,  and  not  for  the  benefit  of 
the  public.  Such  a  regulation  does  not  give  *to  all  persons  or  companies 
reasonable  and  equal  terms,  facilities,  and  accommodations  *  *  * 
for  the  use  of  its  depot  and  other  buildings  and  grounds,*  in  the  trans- 
portation of  persons  and  property.  See  Parkinson  v.  Great  Western  R. 
Co.,  I^.  R.  6  C.  P.  554  ;  Palmer  v,  Lrondon,  B.  &  S.  C.  R.  Co..  Id,  194 ; 
New  England  Express  Co.  v,  Maine  Central  R.  Co.,  57  Me.  188.*' 

7.  Right  to  Stand  Hacks  at  Platform. — A  railroad  company  cannot  give 
to  the  proprietor  of  a  hack  line  the  exclusive  right  to  stand  hacks  at  the 
platform  of  its  depot  for  the  purpose  of  soliciting  custom  from  passen- 
gers, and  exclude  others  from  bringing  their  vehicles  to  the  platform 
for  the  same  purpose.  McConnell  v,  Pedigo,  50  Am.  &  Eng.  R.  Cas.  5, 
92  Ky.  465,  18  S.  W.  Rep.  15. 

8.  Michigan  Statute  Construed.— How.  St.  §  3355,  requiring  all  rail- 
road companies  to  grant  equal  facilities  for  the  transportation  of  passen- 
gers and  freight  to  all  persons,  companies,  or  corporations,  does  not 
relate  entirely  to  the  mere  carriage  in  the  cars  of  the  road,  but  includes 
the  receiving  of  such  passengers  and  freight  at  its  depots,  and  by  other 
**persons,  companies,  or  corporations,"  at  the  point  upon  its  road  where 
the  carriage  ends.  Kalamazoo  H.  A  B.  Co.  v,  Sootsma,  47  Am.  &  Eng. 
R.  Cas.  445,  84  Mich.  194,  47  N.  W.  Rep.  667. 

0.  Construction  of  Virginia  Statute.— Under  Acts  1891-92,  p.  965, 
providing  that  common  carriers  shall  not  give  preferences  to  particular 
persons  in  any  respect,  or  subject  any  particular  person  to  prejudice, 
a  baggage  transfer  company  could  not  restrain  a  railway  company  from 
allowing  a  rival  baggage  company  to  enter  its  grounds.  Norfolk  &  W. 
Ry.  Co.  V.  Old  Dominion  Baggage  Co.  (Va.),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  479. 

10.  Exclusive  Privilege  of  Driving  Hacks  within  Depot  Yard. — Rail- 
road companies  cannot  grant  to  certain  hackmen  the  exclusive  privilege 
of  driving  their  hacks  within  the  enclosures  surrounding  their  depots 
and  soliciting  passengers  therein,  and  thereby  prevent  competition,  to 
the  injury  of  the  public.  State  v.  Reed  (Miss),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  22.  In  this  case  the  court  said  in  the  opinion  :  **To  concede  the 
right  claimed  by  the  railroad  in  the  present  case  would  be,  in  effect,  to 
confer  upon  the  railroad  company  the  control  of  the  transportation  of 
passengers  beyond  its  own  lines,  and  in  the  end  to  create  a  monopoly 
of  such  business,  not  granted  by  its  charter,  and  against  the  interests  of 
the  public.  These  are  the  views  ablv  urged  in  Hack  Co.  v.  Sootsma.  84 
Mich.  194,  47  N.  W.  667  ;  Railway  Co.  v.  Langlois,  9  Mont.  419,  24  Pac. 
209;  Cravens  v.  Rogers,  101  Mo.  247,  14  S.  W,  106;  McConnell  v. 
Pedigo,  92  Ky.  465,  18  S.  W.  15.  These  are  the  views  held,  too,  by  the 
three  dissenting  judges  in  the  case  of  Railroad  Co.  v.  Tripp,  147  Mass. 
35-41,  17  N.  E.  89.  The  majority  of  the  judges  in  that  case  held  that  a 
railroad  might  grant  to  one  an  cxblusive  right  to  solicit  the  patronage 
of  incoming  passengers ;  but  this  is  the  only  American  case  making 
that  distinct  holding,  and  that  opinion  was  delivered  by  four  judges,  the 
other  three  members  of  the  court  vigorously  dissenting,  and  with  better 
show  of  reasoning,  in  our  judgment.  The  cases^f  Barney  z'.  Steamboat 
Co.,  67  N.  Y.  301,  Fluker  v.  Railroad  Co.,  81  Ga.  461,  8  S.  E.  529.  and 
Cole  V,  Rowen,88  Mich.  219.  50  N.  W.  138.  do  not  present  the  precise 
point  involved  in  the  case  before  us.  They  are  all  decisions  of  other 
questions,  and  can  be  readily  distinguished  from  the  case  in  hand. 
Counsel  for  appellant  think  that  in  Cole  v.  Rowen,  88  Mich.  219,  50  N. 
W.  138,  the  supreme  court  of  Michigan  has  swung  away  from  the  doc- 
trine announced  in  the  earlier  case  of  Hack  Co.  v,  Sootsma,  84  Mich.  194, 
47  N.  W.  667.  But  that  very  able  court  did  not  so  think,  and  was  care- 
ful to  disabuse  the  mind  of  counsel,  who  seems  to  have  the  notion  which 
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counsel  here  puts  forward,  and  the  court  clearlj  distinguished  the  two 
cases/' 

11.  Whether  Local  Carrier  Building  Approach,  under  Agreement,  Can 
Have  Exclusive  Privilege  of  Approaching  Platform. — The  owner  of  an 
omnibus  line,  who  has  made  an  approach  to  a  railroad  platform  nnder 
an  oral  agreement  with  the  agent  of  the  railroad  company  that  he  shonld 
have  its  exclusive  use,  cannot  limit  the  teams  of  a  competing  line  to 
other  parts  of  the  platform  at  which  the  chance  of  obtaining  passengers 
is  not  so  good,  and  to  which  in  dry  weather  vehicles  can  be  driven  with 
some  difficulty,  while  in  wet  weather  it  is  very  hard  to  do  so.  Craven« 
V.  Rodgers,  42  Am.  &  Eng.  R.  Cas.  656,  101  Mo.  247,  14  S.  W.  Rep.  106. 

12.  Right  to  Enter  Depot. — All  hackmen  and  persons  engaged  in  the 
business  of  conveying  passengers  and  baggage  for  hire  have  the  right 
of  entry,  without  discrimination,  to  the  depots  of  a  common  carrier,  to 
deliver  or  receive  passengers  or  baggage,  in  pursuance  of  a  contract  or 
order,  subject  to  proper  rules  and  regulations,  for  the  interest  of  the 
traveling  public.  Godbout  v,  St.  Paul  Union  Depot  Co.  (Minn.),  16  Am. 
&  Eng.  R.  Gas.,  N.  S.,  821. 

13.  Right  to  Solicit  Business  near  Depot. — Hackmen  and  private  car- 
riers, in  common  with  all  others  in  that  business,  have  the  right  and 
privilege  of  soliciting  public  patronage,  without  being  discriminated 
against,  at  all  points  without  the  depot,  when  such  points  or  places 
have  been  properly  de^gnated.  Godbtout  v,  St.  Paul  Union  Depot  Co. 
(Minn.),  16  Am.  &  Eng.  R.   Gas.,  N.  S.,  821. 

14.  Renting  Terminal  Facility  to  Steamboat  Company. — ^A  railroad 
corporation,  under  the  laws  of  Florida,  has  the  right  to  erect  and  main- 
tain docks,  wharves,  and  piers,  as  incident  to  its  business,  and  to  hold 
or  dispose  of  them  as  may  be  deemed  proper,  but  such  corporation  en- 
gaged in  the  business  of  a  common  carrier  has  no  right  to  lease  the  ter- 
minal point  of  its  railroad  track  and  terminal  facility  on  a  navigable 
stream  to  a  steamboat  company,  and  thereby  defeat  the  ingress  and 
egress  to  and  from  said  railroad  track  on  the  part  of  other  competing 
lines  of  steamboat  companies.  Indian  River  Steamboat  Go.  v.  East 
Goast  Transp.  Go.,  49  Am.  &  Eng.  R.  Gas.  212, 28  Fla.  387,  10  So.  Rep. 
480. 

15.  Elevator  Companies.— See  State  v,  Missouri  Pac.  R.  Go.,  29  Neb. 
550,  42  Am.  &  Eng.  R.  Gas.  661,  where  the  doctrine  is  stated  that  under 
the  Nebraska  statute  the  courts  will  compel  railroad  companies  to  grant 
equal  facilities  to  elevator  companies  who  desire  in  good  faith  to  engage 
in  handling  and  shipping  grain  along  its  line. 

16.  Innkeepers. — Except  for  misconduct,  an  innkeeper  cannot  ex- 
clude one  stage  driver  from  the  inn  and  admit  his  competitor  iu  order 
to  allow  him  to  solicit  business.     Markham  v.  Brown,  88  N.  H.  523. 

17.  Compensationfor  Privilege  of  Using  Grounds— Province  of  Court. 
— A  court  will  not  inquire  into  the  reasonableness  of  the  compensation 
exacted  by  a  railroad  of  hackmen  for  the  privilege  of  using  its  grounds, 
where  it  offers  all  the  same  privileges  upon  paying  a  compensation. 
New  York  G.  &  H.  R.  R.  Go.  v.  Sheeley,  27  N.  Y.  Supp.  185,  57  N.  Y.  S. 
R.  766. 

IV.  EXCLUSIVE  PRIVILEGES  COULD  BE  GRANTED. 

I.  Have  No  Relation  with  Railroad  Company  as  Common  Carriers. — 
Under  Pub.  St.  Mass.  c.  112,  sec.  183,  which  reads  as  follows.  "Every 
railroad  corporation  shall  give  to  all  persons  or  railroad  companies 
reasonable  and  equal  terms,  facilities,  and  accommodations  for  the 
transportation  of  thenfselves,  their  agents  and  servants,  and  of  any 
merchandise  and  other  property  upon  its  railroad,  and  of  the  use  of  its 
depot  and  other  buildings  and  grounds,  and  at  any  point  where  its 
railroad  connects  with  another  railroad  reasonable  and  equal  terms  and 
facilities  of  interchange,"  held^  that  a  railroad  company  may  allow  one 
local  carrier  of  passengers  and  their  luggage  to  come  upon  its  premises 
for  the  purpose  of  soliciting  the  patronage  of  incoming  passengers,  and 
exclude  all  other  persons  engaged  in  the  same  business  ;  that  such  car- 
riers  have  no  relation  with  a  railroad  company  as  common  carriers  ; 
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and  furthermore,  that  an  action  of  tort  for  trespass  lies  agfainst  persons 
entering"  without  permission  upon  the  grounds  of  such  company  for  the 
purposes  aforesaid.  Old  Colony  R.  Co.  v,  Tripp,  147  Mass.  35,  33  Am. 
A  Eng.  R.  Cas.  488, 17  N.  E*  Rep.  89. 

2.  New  York  Statutes  Construed.— The  N.  Y.  Act  of  1892,  ch.  676, 
providing  that  no  preference  in  the  transaction  of  business  of  a  common 
carrier  on  its  cars  or  in  its  depots  or  buildings,  or  on  its  grounds,  shall 
be  granted  by  any  railroad  company  to  any  one  of  two  or  more  persons, 
associations,  or  corporations  competing  in  the  same  business,  or  in  the 
business  of  transporting  property  for  themselves  or  others,  does  not 
prevent  a  railroad  company  from  granting  certain  hackmen  the  exclu- 
sive privilege  of  entering  its  yards  or  grounds  with  their  hacks.  Brown 
V.  New  York  C.  &  H.  R.  R.  Co.,  75  Hun  355,  27  N.  Y.  Supp.  69,  56  N. 
Y.  S.  R.  748 ;  New  York  C.  &  H.  R.  R.  Co.  v.  B^lynn,  74  Hun  124,  26  N. 
Y.  Supp.  859,  56  N.  Y.  S.  R/375. 

Hackmen  are  not  **common  carriers"  within  the  meaning  of  the  N. 
Y.  Act  of  1890,  ch.  565,  §  34,  providing  that  railroads  should  give  **no 
preference  for  the  transaction  of  business  of  common  carriers  on  its 
cars,  or  in  its  depots,  or  on  its  grounds,  to  any  person  competing  in  the 
same  business,"  and,  under  the  act,  railroads  are  not  required  to  allow 
all  hack  drivers  alike  to  use  their  grounds  as  a  standing  place ;  neither 
are  railroad  companies  required  to  furnish  such  accommodations  by  the 
common  law.  New  York  C.  &,  H.  R.  R.  Co.  v.  Sheeley,  27  N.  Y.  Supp. 
185,  57  N.  Y.  S.  R.  766, 

3.  Unless  Forbidden  by  Railroad  Commissioners. — In  Hale  v.  Digby, 
(Bng.)»27  W.  R.  884,  3  Ry.  &  C.  Y.  Cas.  XVH,  it  was  held  that  an  ex- 
clusive privilege  within  a  railroad  company's  station  yard  may  be 
granted  to  one  hack  line  unless  an  order  forbidding  it  has  been  made  by 
the  railroad  commissioners. 

4.  Soliciting  Business  within  Depot. — A  common  carrier  may  make 
such  rules  and  regulations  as  it  deems  necessary  for  the  control  of  its 
business  within  its  depot,  and  may  grant  special  and  exclusive  privi- 
leges to  hackmen  to  solicit  business,  prQvided  such  rules  and  regula- 
tions are  reasonable,  and  conduce  to  the  comfort,  convenience,  and 
interest  of  its  patrons.  Grodbout  v,  St.  Paul  Union  Depot  Co.  (Minn.), 
16  Am.  &  Eng.  R.  Cas.,  N.  S.,  821. 

In  Griswold  v.  Webb,  40  Am.  &  Eng.  R.  Cas.  683,  16  R.  I.  649,  19  Atl. 
Rep.  143,  the  court  said  in  its  opinion :  '*A  railroad  station  or  steamboat 
wharf  is,  to  some  extent,  a  public  place.  The  public  have  the  right  to 
come  aniUgo  there.for  the  purpose  of  travel ;  for  taking  and  leaving 
passengers  ;  and  for  other  matters  growing  out  of  the  business  of  the 
company  as  a  common  carrier.  But  the  company  has  the  right  to  say 
that  no  business  of  any  other  character  shall  be  carried  on  within  the 
limits  of  its  property.  It  has  the  right  to  say  that  no  one  shall 
come  there  to  solicit  trade,  simply  because  it  may  be  convenient 
for  travelers,  and  so  to  say  that  none,  except  those  whom  it  permits, 
shall  solicit  in  the  business  of  hacking  or  expressing.  When  notice  of 
such  prohibition  has  been  given,  the  license  which  otherwise  might  be 
implied  is  at  an  end,  and  it  is  the  duty  of  persons  engaged  in  any  such 
business  to  heed  the  notice  and  to  retire  from  the  premises.  Barney  v. 
Oyster  Bay  &  H.  Steamboat  Co.,  67 N.  Y.  301 ;  Com.  v.  Power,  7  Mete. 
(Mass.)  5%." 

6.  Right  to  Enter  Trains  and  to  Rent  Portion  of  Baggage  Room. — 
A  railway  company  does  not  violate  any  public  duty,  or  deprive  any 
citizen  of  any  lawful  right,  by  granting  to  a  single  corporation  or  indi- 
vidual the  exclusive  right  of  entering  its  trains  to  solicit  the  transpor- 
tation of  passengers  and  baggage,  or  by  renting  to  such  corporation  or 
individual  a  portion  of  its  baggage  room,  and  conceding  to  it  or  him 
the  privileges  necessarily  incident  to  the  occupancy  and  use  thereof, 
providing  that  so  doing  does  not  interfere  with  the  exercise  by  any 
other  person  of  any  right  which  he  may  lawfully  demand  of  the  com- 
pany as  a  common  carrier.  Kates  v,  Atlanta  Baggage  &  Cab  Co.  (Ga.), 
16  Am.  &  Eng.  R.  Cas.,  N.  S.,  140. 

In  this  case  the  court  said  :  **It  is  freely  conceded  that  some  of  these 
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cases  go  to  the  extent  of  ruling'  that  a  railroad  company  cannot  grant 
to  one  person  or  corporation  the  privilege  of  plying  its  business  on  its 
grounds,  and  refuse  the  same  privilege  to  other  persons  or  corporations 
engaged  in  the  same  business.  On  the  contrary,  the  Fluker  Case, 
supra,  and  a  number  of  adjudications  of  other  courts,  rule  othervrise. 
See  Railway  Co.  v,  Bingham,  29  Ohio  St.  364  ;  Barney  v.  The  D.  R. 
Martin,  2  Fed.  Cas.  892;  Hall  v,  De  Cuir,  95  U.  S.  485;  Thompson  v, 
Boisselier,  114  U.  S.  1,  5  Sup.  Ct.  1042  ;  Chicago,  St.  L.  &  N.  O.  R.  Co. 
V,  Pullman  Southern  Car  Co.,  139  U.  S.  80, 11  Sup.  Ct.  490.  Because  of 
this  direct  authority  from  our  own  court,  as  well  as  the  apparent 
soundness  of  the  reasoning  in  cases  from  other  jurisdictions,  yre 
cannot  subscribe  to  the  correctness  of  the  rule  insisted  on  by  the  plain- 
tiff in  error.  Taking  the  allegations  of  the  petition  to  be  true,  it  would 
be  difficult  to  point  out  any  public  duty  which  the  railroad  companies 
owed  to  the  plaintiff  in  error.  In  the  very  nature  of  things,  it  would 
be  impossible  for  a  railroad  company  to  permit  the  agents  of  all  bag- 
gage or  express  companies  to  enter  its  trains  to  solicit  the  transporta- 
tion of  baggage,  and  yet,  because  of  such  impossibility,  it  would  hardly 
be  fair  to  the  traveling  public  to  refuse  to  permit  the  agent  of  any  to 
do  so." 

6.  Cab  on  Thoroughfare  Owned  by  Railroad. — A  person  who  stands  his 
cab  on  a  thoroughfare  owned  by  a  railway  company,  and  refuses  to 
leave  when  requested  to  do  so,  is  a  willful  trespasser,  although  such 
thoroughfare  has  the  appearance  of  a  public  street  and  the  company 
allows  certain  cabs  to  stand  in  it  upon  payment  of  a  weekly  sum. 
Foulger  v.  Steadman  (Eng.),  L.  R.  Q.  B.  65,  42  L/.  J.  M.  C,  3,  26  t,.  T. 
395. 

7.  Power  to  Designate  Hack  Stands  upon  Depot  Grounds. — ^To  prevent 
quarrels  between  owners  and  employees  of  competing  omnibus  lines 
while  upon  depot  grounds,  a  railroad  company  may  designate  the  stand 
that  each  shall  occupy ;  and  one  of  such  lines  cannot  complain  that  it 
has  been  discriminated  against  in  regard  to  position.  lyucas  v,  Herbert 
(Ind.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  729. 

A.  rule  by  which  a  railroad  company  reserves  the  right  to  assign 
places  upon  its  own  grounds  to  the  different  hackmen,  and  to  exclude 
from  such  places  others  not  assigned  thereto,  is  reasonable,  and  a  rule 
which  the  company  has  a  right  to  enforce.  Cole  v,  Rowen,  50  Am.  A 
Eng.  R.  Cas.  1,  88  Mich.  219,  50  N.  W.  Rep.  138. 

8.  Ejectment  of  Hackman  Attempting  to  Occupy  Place  in  Yard 
Assigned  to  Another. — A  depot  master  who,  acting  under  the  direction 
of  the  railroad  company,  in  attempting  to  enforce  a  rule  uses  no  more 
force  than  is  necessary  to  eject  a  hackman  from  a  place  to  which  he 
has  not  been  assigned,  and  which  he  is  unlawfully  attempting  to  occupy 
and  hold,  is  not  guilty  of  an  assault  and  battery.  Cole  v.  Rowen,  50 
Am.  &  Eng.  R.  Cas.  1,  88  Mich.  219,  50  N.  W.  Rep.  138. 

9.  Sale  of  Exclusive  Privileges  to  Hackmen — Continuing  Trespass  by 
Other  Hackmen — Right  to  Enjoin. — Where  hackmen,  who  had  been  per- 
mitted by  a  railroad  company  to  enter  its  station  grounds  to  solicit  pas- 
sengers and  baggage,  continued  to  trespass  on  such  grounds  after 
notice  to  cease,  for  the  reason  that  the  company  had  sold  the  exclusive 
privilege  to  another,  and  such  trespassing  hackmen  did  not  deny  plain- 
tiff's title  to  the  property  or  claim  any  right  of  way  over  the  same,  the 
company  was  entitled  to  an  injunction  restraining  the  continuance  of 
such  trespasses,  since  resort  to  actions  at  law  would  occasion  a  multiplic- 
ity of  suits,  every  trespass  constituting  a  new  cause  of  action.  Boston 
&  M.  R.  R.  V,  Sullivan  (Mass.),  20  Am.  &  Eng.R.  Cas.,  N.  S.,  356. 

10.  Trespasses  by  Hackmen — Sufficiency  of  Bill  to  Enjoin. — A  bill 
by  a  carrier  to  restrain  hackmen  from  entering  its  station  grounds  to 
solicit  passengers  and  baggage,  after  notice  not  to  do  so,  is  not  demur- 
rable for  failure  to  allege  that  plaintiff  has  been  injured  by  such 
trespasses,  since  damage  is  the  necessary  result  thereof.  Boston  &  M. 
R.  R.  V.  Sullivan  (Mass.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  357. 

11.  Same — Injunction — Defenses.— Where  a  carrier,  after  having  sold 
the  exclusive  privilege  of  entering  its  depot  grounds  ifor  the  purpose  of 
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soliciting  passeng^ers  and  bagg'ag^e,  notified  defendants,  who  were  hack- 
men  and  baggagemen,  not  to  enter  its  depot  grounds  for  such  purpose, 
tlie  fact  that  the  person  to  whom  the  privilege  was  sold  was  not  a  duly 
licensed  hackman  in  accordance  with  the  city  ordinance  was  no  defense 
to  a  bill  by  the  carrier  for  an  injunction  restraining  such  hackmen  from 
entering  its  premises.  Boston  &  M.  R.  R.  v.  Sullivan  (Mass.)*  20  Am. 
A  Kng.  R.  Cas.,  N.  S.,356. 

12.  Right  to  Injunction  Where  Exclusive  Privileges  Are  Granted  to 
Other  Hackmen. — The  g^ranting  of  an  exclusive  privilege  to  a  cab 
proprietor  at  a  railway  station  will  not  warrant  an  injunction  on  the 
application  of  another  proprietor  who  had  been  refused,  where  no  incon- 
venience to  the  public  is  shown.  Beadell  v.  Eastern  Counties  R.  Co.,  26 
t,.  J.  C.  P.  250,  2  C.  B.  N.  S.  509,  1  Ry.  &  C.  T.  Cas.  56 ;  Ex  parte 
I>aanter,  2  C.  B.  N.  S.  702, 1  Ry.  &  C.  T,  Cas.  58  ;  Ilfracombe  Public  Con- 
veyance Co.  V.  London  &  S.  W.  R.  Co.,  1  Ry.  &  C.  T.  Cas.  61. 

18.  Use  of  Station — Truckmen.— It  was  held  in  an  English  case 
that  a  railway  company  which  employed  agents  to  deliver  goods  in  a 
large  town  to  consignees,  such  agents  being  allowed  to  pack  and  arrange 
such  goods  upon  vans  within  the  station,  could  rightfully  refuse  the 
aame  privilege  to  other  carriers,  on  the  ground  that  **a  thing  may  be 
very  reasonable  and  proper  to  be  done  by  the  railway  within  its  own 
premises,  which  it  is  not  in  the  least  degree  bound  to  communicate  to 
other  people.    Pickford  v.  Caledonian  Ry.  Co.  (Eng.),  4  Sess.  Cas.  755. 

14.  Cannot  Be  Compelled  to  Deliver  Goods  to  Local  Carrier  to  Whom 
They  Are  Addressed. — It  has  been  held  in  England  that  a  railroad  com- 
pany cannot  be  compelled  to  deliver  goods  arriving  at  its  station  to  a 
particular  cart-man  to  whose  care  they  are  addressed,  under  sec.  2  of 
the  Railway  Traffic  Act  (17  &  18  Vict.  c.  31),  which  provides  that  "every 
railway  company  shall  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic,'*  and  shall  not  **subject  any 
particular  person  or  company,  or  any  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever."  Wan  nans  v,  Scottish  R.  Co.,  1  Railway  &  Canal  Traffic 
Cas.  237,  2  Sess.  Cas.  1373.  And  see  Menzies  v.  The  Caledonian  Ry. 
Co.,  5  Ry.  &  Canal  Traffic  Cas.  306. 

V.  MUNICIPAL  REGULATION. 

1.  Power  to  Assign  Places  for  Vehicles  at  Depots. — A  city  has  power 
to  enact  an  ordinance  authorizing  police  officers  to  prescribe  the  places 
where  omnibuses,  hacks,  and  other  vehicles  shall  stand  at  a  railroad  depot, 
and  requiring  drivers  to  obey  the  directions  of  such  officers  in  regard  to 
the  places  which  their  respective  vehicles  shall  occupy.  Veneman  v, 
Jones,  118  Ind.  41,  20  N.  E.  Rep.  644. 

2.  Same — On  Private  Grounds.— Where  the  charter  of  a  city  author- 
izes it  to  regulate  hacks,  carts,  omnibuses,  etc.,  an  ordinance  requiring 
hackmen  to  take  such  positions  at  a  railway  station  as  the  police  may 
assign,  and  to  be  subject  to  the  commands  of  the  police,  is  reasonable, 
and  will  be  enforced,  although  the  grounds  where  the  hackmen  resort 
are  not  the  property  of  the  city  or  public  property  of  any  kind.  St.  Paul 
V,  Smith,  27  Minn.  364,  38  Am.  Rep.  295,  7  N.  W.  Rep,  734. 

On  this  point  the  court  said  :  "It  is  a  matter  of  common  knowledge 
that  at  and  about  the  hours  of  the  arrival  and  departure  of  passenger 
trains,  confusion  and  disorderly  brawling  and  breaches  of  the 
peace  are  very  apt  to  occur  at  and  about  depots  and  stations  in 
considerable  towns,  especially  among  those  who  are  engaged  in 
carrying  passengers  and  baggage  to  and  from  such  depots  and  sta- 
tions. The  only  efficient  preventive  or  remedy  in  the  premises 
appears  to  be  to  put  a  police  officer  upon  the  spot,  whose  duty  it 
shall  be  to  enforce  such  applicable  ordinances  as  the  city  council,  in  the 
exercise  of  chartered  power,  may  have  seen  fit  to  adopt.  This  seems  to 
be  the  general  if  not  universal  practice  in  all  large  cities  and  towns. 
As  it  is  manifestly  impracticable  and  impossible  to  define  minutely 
every  case  of  disorder  or  confusion,  it  is  proper — in  fact,  it  is  necessary 
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— that  the  officer  on  duty  should  be  invested  with  some  g^eneral  authority 
to  preserve  order,  and  thus  determine  on  the  emer^^ency  what  acts  are 
disorderly  or  likely  to  lead  to  disorder,  thoug'h  of  course  this  authority 
would  not  justify  him  in  arbitrary  or  unreasonable  action.  Upon  these 
grounds  we  think  the  ordinances  in  question  valid  and  justifiable. 
The  assigning*  of  a  particular  place  to  each  hackman  would  appear  to  be 
peculiarly  and  happily  adapted  to  the  preservation  of  order.  By  this 
practice  every  one  is  informed  exactly  where  his  proper  place  is,  so  that 
the  strife  and  contention  for  particular  places  which  would  otherwise 
ensue  is  measurably,  at  any  rate,  prevented." 

3.  Same — Arrest  for  Violation. — Where  the  place  assigned  the  owner 
of  a  vehicle  is  taken  possession  of  by  another  person,  who  refuses  to 
vacate  it  upon  request,  the  former  is  justified  in  representing  the  facts 
to  a  police  officer,  and  is  not  liable  for  inciting  an  arrest  where  the  offi- 
cer, upon  the  continued  violation  of  the  ordinance  in  his  presence, 
arrests  the  offending'  party.  Veneman  v.  Jones,  118  Ind.  41,  20  N.  E. 
Rep.  644. 

4.  Solicitation  of  Custom  at  Depot — Railroad  Cannot  Interfere  with 
Ordinance. — A  city  whose  charter  authorizes  it  to  reg'ulate  hackmen, 
porters,  etc.,  may  make  an  ordinance  forbidding  the  solicitation  of  cus- 
tom at  a  depot  or  platform  of  a  railroad  within  the  corporate  limits  of 
the  city.  And  in  an  action  by  the  city  for  the  violation  of  such  ordi- 
nance it  is  no  defense  that  the  superintendent  of  the  railroad  had  drawn 
a  line  on  the  platform,  and  told  defendants  that  they  might  stand  out- 
side the  line  and  solicit  patronage,  as  the  railroad  company  had  no 
authority  to  make  a  reg'ulation  that  would  interfere  with  the  municipal 
ordinance.     Chillicothe  v.  Brown,  38  Mo.  App.  609. 

o.  Ordinance  Applicable  to  Prior  Contract — In  Lindsey  v.  Mayor, 
etc.,  of  Anniston  (Ala.),  20  I^.  R.  A.  436,  it  was  held  that  an  ordinance 
prohibiting  the  presence  of  hackmen  within  a  railroad  depot  while 
trains  are  there  and  requiring  them  to  leave  a  clear  passage  way  at  the 
entrance  of  the  depot  was  applicable  to  a  prior  contract  by  which  the 
railroad  had  *'so  far  as  it  is  lawful,"  granted  to  a  hackman  the  ezdnsive 
right  to  enter  the  depot  and  trains  to  solicit  passengers. 

6.  Establishment  of  Hack  Stand  in  Street— Right  to  Enjoin.— The  law 
furnishes  to  a  railroad  a  complete  remedy  for  any  injury  to  its  depot 
property  caused  by  the  establishment  of  a  hack  stand  in  the  street  in 
front  of  the  depot  by  the  municipality ;  and  the  company  cannot,  even 
in  the  interest  of  the  public,  resort  to  the  remedy  by  injunction. 
Pennsylvania  Co.  v.  City  of  Chicago  (Ill.)i  15  Am.  A  Eng.  R.  Cas.,  N. 
S.,  618. 

7,  City  Cannot  Interfere  with  Arrangements  between  Railroad  and 
Local  Carrier. — City  ordinances,  so  far  as  they  attempt  to  interfere  with 
the  arrangements  made  between  a  railroad  company  and  an  omnibus 
company  for  the  delivery  of  passengers  or  baggage,  are  invalid,  espe- 
cially when  applied  to  such  arrangements  as  are  made  on  the  company's 
grounds  or  in  its  cars ;  and  an  ordinance  prohibiting  hackmen  from  going 
within  20  feet  of  a  train  at  a  depot  could  not  deprive  a  hackman  of  a 
privilege  granted  him  by  the  railroad  company.  Napman  v.  People,  19 
Mich.  352. 

In  this  case  the  court  said  :  ''The  main  question,  however,  calls  for 
a  decision  upon  the  validity  of  a  prohibition  which  would  prevent 
railroad  companies  from  making  such  arrangements  as  are  found 
by  the  Recorder  to  have  been  entered  into  here.  We  have  no  diffi- 
culty in  deciding  that  the  city  cannot  lawfully  interfere  to  prohibit 
such  arrangements.  The  acts  done  are  done  upon  the  private  premises 
of  the  railroad  companies,  over  which  the  city  can  have  no  general 
control ;  and  we  think  there  is  no  reason  why  these  companies,  in 
their  character  of  carriers  of  passengers,  may  not  properly  make  such 
arrangements  as  will  facilitate  their  reaching  their  destination  any- 
where in  the  city  as  well  as  at  the  end  of  the  track  in  the  depot.  Passen- 
gers, who  are  strangers  in  the  city,  have  no  means  of  knowing  the 
character  of  the  runners  they  may  encounter  outside  of  the  depot,  and  if 
they  can  deal  without  confusion,  and  at  their  leisure,  with  responsible 
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ag'ents,  it  will  be  much  more  convenient  and  safe  than  to  compel  them 
to  select  from  among  strangers,  and  in  the  noise  and  bustle  attendant 
on  the  arrival  of  cars.  Such  contracts  of  employment,  made  in  the  cars 
and  on  the  premises  by  the  companies  cannot  be  lawfully  restrained  by 
the  city  authorities.  No  driver  can,  without  permission,  go,  of  right,  on 
the  private  property  of  the  railroad  company,  unless  employed  by  a 
passenger,  and  the  city  could  give  him  no  authority  to  do  so.  And  any 
arrangements  for  the  delivery  of  passengers  and  their  baggage — not  un- 
lawful in  themselves — which  are  made  by  the  railroads  in  their  own 
cars,  and  on  their  own  lands,  are  exempt  from  municipal  interference ; 
and  the  ordinances,  so  far  as  they  may  attempt  such  interference,  are 
invalid." 

8.  Depots  as  Public  Buildings — Establishment  of  Hack  Stands. — The 
city  of  Chicago  has  authority  to  establish  hack  stands  in  front  of  public 
buildings,  and,  therefore,  may  establish  a  hack  stand  in  front  of  a  rail- 
road depot.  Pennsylvania  Co.  v.  City  Chicago  (Ill.)»  1^^  Am.  A  Eng.  R. 
Cas.,  N.  S.,  618.  But  see  cases  cited  in  dissenting  opinion  by  Car^ 
WRIGHT,  C.  J. 


People  ex  rel.  New  York  Cent.  &  H.  R.  R.  Co.  v.  Morgan, 

Comptroller. 

( Court  of  Appeals  of  New  York,  July  lo^  /go/,)  ' 

[60  N.  B.  Rep.  1041.] 

Taxation — Gross  Earnings  of  Railroads— Carrying  Mails.* — Laws 
1896,  c.  908,  §  184,  provides  that  railroad  companies  not  liable  to  taxes 
under  Actions  185  and  186  of  such  chapter  shall  pay  as  a  privilege  tax 
an  annual  license  fee  equal  to  five-tenths  of  1  per  cent,  on  its  gross  earn- 
ings within  the  state,  but  such  gross  earnings  shall  not  include  earnings 
derived  in  business  of  an  interstate  character.  Heldy  that  a  railroad  cor- 
poration is  not  liable  to  an  assessment  on  gross  earnings  derived  from 
carrying  United  States  mails,  where  such  earnings  include  moneys  re- 
ceived from  carrying  interstate  and  foreign  mails,  and  it  is  impossible 
to  determine  the  proportion  of  mail  which  originates  and  terminates 
within  the  state. 

Appeal  from  supreme  court,  appellate  division,  Third 
department. 

Certiorari  by  the  people,  on  the  relation  of  the  New  York 
Central  &  Hudson  River  Railroad  Company,  a^rainst  William 
J.  Morgan,  comptroller  of  the  state  of  New  York.  From  an 
order  of  the  appellate  division  (68  N.  Y.  Supp.  135)  reversing 
a  determination  of  the  comptroller  denying  the  application 
of  the  relator  for  a  revision  of  taxes  for  the  year  ending  June 
30,  1899,  the  comptroller  appeals.     Affirmed. 

John  C.  Davies,  Atty.  Gen.  (Henrv  B.  Coman,  of  counsel), 
for  appellant. 

Ira  A.  Place  and  Samuel  £.  Williamson,  for  respondent. 

PARKER,  C.  J.  As  we  read  the  statute  under  which  the 
comptroller  assessed  taxes  against  the  relator  for  the  year 
ending  June  30,  1899,  it  is  unnecessary  in  the  disposition  of 
this  appeal  to  consider  one  of  the  questions  discussed  by  coun- 
sel, namely,  whether  an  attempt  to  tax  earnings  derived  from 

*See  generally,  note^  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  208  et  seq,\  25  Am. 
A  Eng.  Enc.  Law  647  etseq,\  7  Rap.  &  Mack's  Dig.  871  et  seq. 
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carrying:  United  States  mails  would  be   in  conflict  with  the 
constitution  of  the    United   States;  for  the  statute  does  not 
authorize  the  particular  assessment  of  which  relator  com- 
plains.    The  comptroller  assessed  a  tax  of  $101,873.01  against 
the  relator  upon  its  gross  earnings,  amounting  to  $20, 374,602.60. 
Included  in  the  last-mentioned  amount  was  an  item  of  $1,654,- 
182.48  received  by  the  relator  for  carrying  United  States  mails, 
and   the  tax  assessed  thereon  amounting  to  $8,270.91.     The 
appellate  division  reached  the  conclusion  that  the  amount  of 
earnings  received  for  carrying  mails  should  not  have  been 
assessed,  and  it  deducted  the  last-mentioned  sum  from   the 
total    assessment,    and   restated    the    account    as  thus  cor- 
rected.    A  portion  of  the  mails  carried  was  of  an  intrastate, 
and  another  portion  of  an  interstate,  character.     The  con- 
tracts contained  in  the  record  are  two  in  number,  one  being 
made  between  the   post-ofiice  department  and  the  relator, 
providing  for  the  carrying  of  the  mails  between  New  York 
City  and  Buffalo,  and  containing  an  agreement  upon  the  part 
of  the  department  to  furnish  to  the  railroad  for  the  transpor- 
tation mail  matter  from  (i)   all  of  the  state  of  New  York 
tributary  to  said  company's  road  by  any  connections;     (2)  an 
equitable  part  of  the  states  of  Ohio  and  Indiana,  estimated  at 
one-half  the  quantity  for  the  entire  states  named;  (3)  all  of 
the  state  of  Illinois,  except  the  city  of  Cairo  and  the  city  of 
Chicago,  in  case  equal  schedule  time  between   that  city  and 
the  city  of  New  York  should  not  be  made  by  relator's  road; 
(4)  all  north  of  the  states  of  Ohio,  Indiana,  and  Illinois;  (;)  all 
west  of  the  Mississippi  river,  and  north  of  a  line  at  37  degrees  of 
north  latitude ;  and  (6)  all  to  and  from  the  New  England  states. 
The  other  contract  was  made  between  the  United  States  and 
the  relator  and  the  Lake  Shore  &  Michigan  Southern  Railroad 
Company  jointly,  and  provides  for  a  fast  mail  service  between 
New  York  City  and  Chicago,  and  between  the  latter  city  and 
Toledo.     The^ carriage  of  the  mails  and  payment  therefor  are 
resrulated  by  s*ections  3997  to  400^;,  inclusive,  of  the  Revised 
Statutes  of  the  United  States,  an  examination  of  which  discloses 
that  no  distinction  is  made  between  interstate  and  intrastate 
mails;  the  cost  of  carrying  being  determined  by  routes  and 
weights.     And  these  contracts  are    necessarily    within   the 
boundaries  of  the  statute,  so  that  the  railroad  company  has 
neither  the  opportunity  to  investigate  nor  the  right  to  inquire 
as  to  what  part  of  the  mail  matter  received  at  a  given  point 
goes  into  other  states  or  foreien  countries.     The  situation  then 
is  that  the  relator  received  mails  from  within  the  state  to  be 
carried  outside  of  it,  and  mails  from  outside  the  state  to  be 
carried  through  it  on  the  way  to  foreign  countries,  and  also 
mails  to  be  carried  from  one   point  to  another  within   the 
state.     But  it  had  neither  the  right  nor  the  power  to  deter- 
mine what  part  of  the  earnings  received   by  it  for  carrying 
United  States  mails  was  for  carrying  interstate  and  foreign 
mails,  and  what  portion  was  for  intrastate  mails.     It  was  the 
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duty  of  the  relator,  under  section  189  of  the  tax  law,  to  make  a 
report  to  the  comptroller,  which  it  did  about  Aui:ust  i,  1899, 
and  it  made  as  full  a  report  as  it  was  possible  to  make  upon 
this  subject,  whereupon  the  comptroller  assessed  the  relator 
for  all  its  earnines  in  carrying:  United  States  mails.  The 
statute  upon  which  the  comptroller  relied  for  his  authority  to 
make  the  assessment  is  section  184  of  the  tax  law  (Laws  1896, 
c.  908),  the  material  part  of  which  reads  as  follows:  **Every 
corporation  and  joint  stock  association  formed  for  steam 
surface  railroad  ♦  ♦  *  purposes,  and  all  other  transpor- 
tation corporations  not  liable  to  taxes  under  sections  one 
hundred  and  eighty-five  or  one  hundred  and  eighty-six  of 
this  chapter,  shall  pay  for  the  privilege  of  exercising  its  cor- 
porate franchises  or  carrying  on  its  business  in  such  corporate 
or  organized  capacity  in  this  state,  an  annual  excise 
tax  or  license  fee  which  shall  be  equal  to  five-tenths  of 
one  per  centum  upon  its  gross  earnings  withip  the  state,  which 
shall  include  its  gross  earnings  from  its  transportation  or  trans- 
mission business  originating  and  terminating:  within  this  state, 
but  shall  not  include  earnings  derived  from  business  of  an 
interstate  character/' 

It  will  be  observed  that  the  authority  to  tax  is  confined  to 
gross  earnings  within  the  state,  and  as  that  language  might 
open  the  door  to  controversy  as  to  whether  it  included  gross 
earnings  for  transportation  of  articles  from  outside  the  state 
to  a  point  within  it,  and  vice  versa,  or  simply  from  one  place  to 
another  within  the  state,  the  legislature  undertook  to  avoid 
any  such  controversy  by  stating  explicitly  what  it  meant  by 
''gross  earnings  within  the  state,''  which  it  did  in  these 
words:  ''Its  gross  earnings  from  its  transportation  or  trans- 
mission business  originating  and  terminating  within  this 
state."  Not  content  with  the  provision  limiting  the  power 
of  assessment  in  the  language  already  quoted,  the  legislature 
went  further,  and  positively  forbade  the  comptroller  from 
including  in  such  an  asseissment  earnings  derived  from  busi- 
ness of  an  interstate  character.  Some  portion  of  the  gross 
earnings  in  question,  and  perhaps  by  far  the  greater  part,  were 
derived  from  business  of  an  interstate  character.  Such  earn- 
ings the  statute  expressly  and  emphatically  prohibits  the 
comptroller  from  assessing,  and  therefore  in  making  such  an 
assessment  he  disobeyed  the  command  of  the  very  statute 
which  furnished  his  only  source  of  power  to  make  any  assess- 
ment whatever.  The  excuse  offered  for  attempting  to  assess 
earnings  which  the  statute  says  the  comptroller  shall  not 
assess  is  that  inasmuch  as  some  of  the  gross  earnings  were 
properly  assessable  the  relator  should  have  pointed  them  out, 
and  if  it  was  not  able  to  do  so,  as  is  conceded  in  this  case, 
then  the  comptroller  might  punish  it  by  taxing  the  gross  earn- 
ings which  the  statute  says  shall  not  be  taxed  by  him.  In 
other  words,  the  comptroller's  position  is,  "I  may  require  a 

22  (N  s)  A  &  E  R  Cas— 34 
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transportation  corporation  to  make  a  report  that  it  is  impos- 
sible to  make,  and  then,  when  the  confession  of  inability  to 
make  such  report  is  made,  I  can  assess  all  its  pross  earnings, 
notwithstanding:  the  statute  says  I  shall  not."  We  do  not 
agree  that  under  this  statute  the  comptroller  can,  by  any 
device  whatever,  invest  himself  with  authority  to  assess  the 
gross  earnings  of  a  transportation  corporation  derived  from 
business  of  an  interstate  character.  That  much  of  the  gross 
earnings  of  such  a  corporation  he  is  prohibited  from  assessing, 
and  if  he  would  assess  the  rest  of  its  gross  earnings,  which  it 
is  his  duty  to  do,  if  possible,  upon  him  rests  the  burden  of 
ascertaining  what  such  gross  earnings  amount  to.  In  making 
that  determination  he  is,  of  course,  entitled  to  such  aid  from 
the  corporation  sought  to  be  assessed  as  the  report  required 
by  subdivision  2  of  section  189  of  the  tax  law  will  disclose, 
which  includes  all  the  facts  in  its  possession,  and  probably  all 
that  it  could  ascertain  with  diligent  investigation,  upon  a 
specific  demand  by  the  comptroller.  The  comptroller  may 
also  consider  such  information  as  he  may  obtain  from  any 
other  source.  If  it  shall  then  prove  impossible  to  ascer- 
tain the  gross  earnings  outside  of  the  interstate  business, 
the  statute  operates  to  prevent  any  assessment  whatever. 
The  order  should  be  affirmed,  with  costs. 

BARTLETT,    HAIGHT,   VANN,   LANDON,    CULLEN, 
and  WERNER,  JJ.,  concur. 
Order  affirmed. 

Saybrs,  Assessor,  v,  Wii«mington  &  N.  R.  Co 

{Superior  Court  of  Delaware^  July  22 y  /go/,) 
[49  Atl.  Rep.  931.] 

Taxation — Exemptions— Statutes— Repeal — Constitutional  Provision. 
— Const,  art.  8,  §  1,  providing  that  all  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  collected  under  general  laws,  but 
that  the  general  assembly  may  exempt  from  taxation  such  property  as 
shall  best  promote  the  public  welfare,  does  not  repeal  acts  of  the  legis- 
lature exempting  property  enacted  prior  thereto. 

Sanne — Sanne — Buildings  within  Right  of  Way — Constitutionality  of 
Statute.*— Rev.  Code,  p.  115,  provides  that  all  the  real  estate  of  rail- 
road corporations  within  the  state,  except  such  realty  as  shall  be 
included  within  the  limits  of  the  rights  of  way,  shall  be  subject  to  tax- 
ation for  municipal  purposes  in  the  same  manner  as  other  like  property 
of  individuals,  provided,  however,  that  any  buildings  erected  within 
the  limits  of  any  such  right  of  way  shall  not,  by  reason  of  the  excep- 
tion therein  made,  be  exempted  from  taxation,  although  the  land  on 
which  buildings  shall  be  located  is  by  the  act  expressly  exempted  there- 
from. Heldy  that  such  act  was  not  repugnant  to  Const,  art  8,  §  1,  so 
as  to  be  void. 

In  banc.     Case  stated  to  superior  court,   Newcastle  county. 
Action  by   Eugene  M.    Sayers  against  the  Wilmington   & 

*See  generally,  7  Rap.  &  Mack's  Dig.  888  et  seq,\  25  Am.  &  Eng. 
Enc.  I^aw  170  et  seg,;  10  Cent.  Dig.,  col.  799  et  seg. 
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Northern  Railroad  Company.     Case  stated,   and  opinion   in 
favor  of  defendant  certified  to  superior  court. 

The  following  case  stated  sufficiently  states  the  facts  filed : 
(i)  That  the  above-stated  action  be  docketed  as  of  the 
November  term,  A.  D.  1900,  with  the  same  force  and  effect  as 
if  a  summons  had  been  regularly  issued,  served  on  the 
defendant,  duly  returned,  and  the  appearance  of  the  defend- 
ant duly  entered. 

(2)  That  the  defendant,  the  Wilmington  &  Northern  Rail- 
road Company,  is  a  corporation  duly  created  by  and  organized 
under  the  laws  of  the  states  of  Delaware  and  Pennsylvania, 
and  by  virtue  of  said  legislature  now  owns  and  operates  a  line 
of  railroad  in  the  states  of  Pennsylvania  and  Delaware. 

(3)  That  a  part  of  said  line  of  railroad,  together  with  the 
several  sidings  and  branches  used  and  operated  in  connection 
with  and  appurtenant  to  its  said  main  line,  is  located  within 
the  territorial  limits  of  the  assessment  and  collection  district 
of  the  city  of  Wilmington  south  of  Sixth  street,  in  the  county 
of  Newcastle  and  state  of  Delaware,  as  aforesaid,  whereof 
the  said  Eugene  M.  Sayers,  the  plaintiff,  is  assessor  and  col- 
lector of  taxes. 

(4)  That  the  said  defendant  has,  by  virtue  of  sundry  acts  of 
the  general  assembly  of  the  state  of  Delaware,  acquired  and 
succeeded  to  all  the  rights,  privileges,  powers,  and  franchises 
granted  to  and  conferred  upon  the  Wilmington  &  Brandywine 
Railroad  Company,  the  Delaware  &  Pennsylvania  State  Line 
Railroad  Company,  and  the  Wilmington  &  Reading  Railroad 
Company  by  the  various  acts  of  the  said  general  assembly. 

(5)  That  so  much  of  the  roadbed  and  right  of  way  of  the 
main  line  of  said  railroad,  and  the  several  sidings  and 
branches  thereof,  belonging  to  and  operated  by  the  said  defend- 
ant corporation,  as  is  located  within  the  territorial  limits  of 
the  said  assessment  and  collection  district  of  the  said  city  of 
Wilmington  south  of  Sixth  street,  has  been  assessed  for  city 
purposes  by  the  said  assessor  and  collector  of  taxes  for  the 
present  year,  A.  D.  1900,  at  a  valuation  of  $114,600,  the  said 
assessment  not  including  any  buildings  erected  in  whole  or  in 
part  within  the  limits  of  said  right  of  way  or  roadbed;  and 
certain  real  estate  within  the  said  southern  district,  belonging 
to  the  said  defendant  corporation,  has  likewise  been  so 
assessed  for  like  purposes  for  the  same  year  at  a  valua- 
tion of  $111,000;  and  the  council  of  said  city  of  Wil- 
mington has  laid  and  apportioned  a  tax  upon  said 
assessment  at  and  after  the  following  rates,  to  wit,  a 
tax  at  the  rate  of  100  cents  upon  every  $100  thereof  as  and 
for  a  citv  tax,  and  a  tax  at  the  rate  of  40  cents  upon  every  $100 
thereof  as  and  for  a  school  tax,  making  in  the  aggregate  a  tax  at 
the  rate  of  $1.40  upon  every  $100  of  said  assessment.  That  the 
said  defendant  preferred  its  petition  to  the  board  of  assess- 
ment, revision,  and  appeals  for  the  said  city  of  Wilmington 
before  the  last  day  of  April,  A.  D.  1900,  representing,  in  sub. 
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stance,  that  the  said  assessment  of  its  roadbed  and  right  of 
way  was  without  authority  of  law,  and  requesting  that  the 
said  assessment  be  striken  ofi  the  assessment  list.  That,  not- 
withstanding the  aforesaid  application,  the  said  board  of 
assessment,  revision,  and  appeals  for  the  said  city  of  Wilming- 
ton did  not  so  correct  its  said  assessment  lists;  and  that  the 
council  of  Wilmington  caused  to  be  issued  a  duplicate  of  the 
said  assessment  list  of  the  said  assessment  and  collection  dis- 
trict of  the  said  city  of  Wilmington  south  of  said  Sixth  street, 
containing  the  aforesaid  assessment  of  its  roadbed  and  other 
property,  unto  the  said  Eugene  M.  Sayers,  assessor  and  col- 
lector as  aforesaid,  with  a  warrant  of  the  said  council  annexed 
thereto,  authorizing  and  directing  the  said  assessor  and  col- 
lector to  levy  and  collect  the  several  taxes  aforesaid,  at  and 
after  the  rates  aforesaid,  from  the  said  defendant  corpora- 
tion. 

(6)  That  the  said  roadbed  and  right  of  way  of  the  said 
defendant  is  essentially  incident  to  the  exercise  and  enjoy- 
ment of  the  franchise  granted  to  and  invested  in  it  by  the  laws 
of  the  state  of  Delaware  aforesaid,  and  that  the  right  to  have, 
use,  and  occupy  such  rights  of  way  as  are  properly  necessary 
under  the  limitations  and  restrictions  of  its  charter  for  the 
maintenance  of  its  main  line  of  railroad,  and  for  the  several 
sidings  and  branches  thereof,  are  in  law  and  in  fact  embodied 
in,  and  are  part  of,  the  franchise  granted  to  and  conferred 
upon  it  by  the  acts  of  the  general  assembly  aforesaid. 

(7)  That  the  general  assembly  of  the  said  state  of  Delaware 
passed  on  March  31,  A.  D.  1887  (Rev.  Code,  p.  115),  an  act 
entitled  ^'An  act  relating  to  taxes  for  county  and  municipal 
purposes,''  which  said  act  is  as  follows,  viz.:  '* Sec- 
tion I.  That  all  the  real  estate  of  the  Philadelphia, 
Wilmington  and  Baltimore  Railroad  Company,  and  of  all  other 
railroad  corporations  within  this  state,  excepting  nevertheless 
such  real  estate  of  each  of  the  said  corporations  shall  be 
included  within  the  limits  of  the  rights  of  way,  or  roadbeds  of 
their  respective  lines  of  railroad,  shall  be  subject  to  taxation 
and  assessment  for  county  and  municipal  purposes  in  the 
same  manner  as  other  like  property  of  individuals  is  subject 
thereto  for  like  purposes,  any  provisions  of  any  existing  law 
or  laws  to  the  contrar}'  notwithstanding.  Provided  however 
that  any  building  erected  in  whole  or  in  part  within  the  limits 
of  any  such  right  of  way  or  roadbed  shall  not,  by  reason  of  the 
exception  herein  made,  be  exempted  from  assessment  and 
taxation,  although  the  land  upon  which  building  shall  be  wholly 
or  in  part  located  is  by  this  act  expressly  exempted  there- 
from." 

(8)  That  the  general  assembly  of  the  state  of  Delaware  has 
not  enacted  any  law  qualifying  or  limiting  the  provisions  in 
this  behalf  of  the  said  act  of  March  31,  1887. 

(9)  That  no  tax  upon  the  roadbed  and  right  of  way  of  rail- 
road corporations  has  ever  been  collected  in  the  said  state  of 
Delaware. 
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(10)  That  the  said  Eugene  M.  Savers,  assessor  and  collector 
as  aforesaid,  has  made  a  demand  on  the  said  defendant  for 
the  payment  of  the  sum  of$3,  IS8.40,  whereof  the  sum  of 
$1,604.40  is  rated  and  apportioned  upon  the  sum  of  $114,600, 
the  valuation  of  the  roadbed  and  rie:ht  of  way  aforesaid,  and 
whereof  $1,1)54  is  rated  and  apportioned  upon  the  sum  of 
$111,000;  the  aforesaid  valuation  on  certain  real  estate  of  the 
said  defendant  located  within  the  assessment  and  collection 
district  aforesaid  (which  said  sum  of  $1,554,  less  the  sum  of 
$77.70,  the  legal  rebate  thereof,  has  been  paid  by  the  defend- 
ant) ;  and  that  the  said  Eugene  M.  Sayers,  assessor  and  col- 
lector as  aforesaid,  insists  on  the  payment  of  the  said  sum  of 
$1,640.40,  rated  and  apportioned  upon  the  sum  of  $114,600, 
the  valuation  of  the  roadbed  or  right  of  way  aforesaid,  with 
the  additional  5  per  cent,  added  thereto,  equal  to  the  sum  of 
$So.22,  making  the  aggregate  sum  demanded  by  said  assessor 
and  collector  of  the  defendant  for  the  tax  on  said  roadbed  the 
sum  of  $1,684.62,  and  will  attempt  to  enforce  the  collection 
thereof  by  process  of  law. 

(11)  Section  i  of  article  8  of  the  constitution  of  the  state  of 
Delaware  is  as  follows,  viz. :  "Section  i.  All  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax,  and  shall  be  levied  and 
collected  under  general  laws,  but  the  general  assembly  may 
by  general  laws  exempt  from  taxation  such  property  as  in  the 
opinion  of  the  general  assembly  will  best  promote  the  public 
welfare."  Section  4  of  article  9  of  the  said  constitution  is  as 
follows,  viz.:  "Sec.  4.  The  rights,  privileges,  immunities 
and  estates  of  religious  societies  and  corporate  bodies,  except 
as  herein  otherwise  provided,  shall  remain  as  if  the  constitu- 
tion of  this  state  had  not  been  altered.'*  Section  18  of  the 
schedule  of  the  said  constitution  is  as  follows,  viz. :  "Sec.  18. 
All  the  laws  of  this  state  existing  at  the  time  this  constitution 
shall  take  effect,  and  not  inconsistent  with  it,  shall  remain 
in  force,  except  so  far  as  they  shall  be  altered  by  future 
laws." 

(12)  That  if,  upon  the  facts  above  stated,  the  court  shall  be 
of  the  opinion  that  the  said  plaintiff  has  the  right  to  collect 
from  the  defendant  the  said  sum  of  $1,684.62  assessed  as 
aforesaid  upon  its  said  roadbed  or  right  of  way,  judgment  shall 
be  entered  for  the  plaintiff  for  the  said  sum  of  $1,684.62, 
besides  cost  of  suit ;  but,  if  the  court  shall  be  of  the  opinion 
that  the  said  plaintiff  has  not  the  right  to  collect  from  the 
defendant  the  sum  of  $1,684.26  assessed  as  aforesaid,  judg- 
ment shall  be  entered  for  the  defendant  for  nominal  damages 
and  costs. 

Argued  before  LORE,  C.  J.,  and  SPRUANCE,  GRUBB, 
PENNEWILL,  and  BOYCE,  JJ. 

Robert  J.  Harman,  for  plaintiff. 

Levi  C.  Bird  and  Andrew  E.  Sanborn,  for  defendant. 
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BOYCE,  J.  The  superior  court  in  and  for  Newcastle 
county,  at  the  November  term  thereof,  A.  D.  igoo,  considering 
the  questions  of  law  contained  in  the  case  stated,  which  was 
read  and  filed  in  said  court  on  the  22d  day  of  December,  the 
same  year,  did,  upon  the  joint  application  of  the  parties, 
direct  that  the  same  be  heard  by  this  court.  The  facts  fully 
appear  in  the  case  stated.  The  real  question  in  controversy 
is  whether  or  not  the  real  estate  of  the  defendant  corporation 
included  within  the  limits  of  the  rie:hts  of  way  and  roadbeds 
of  the  main  line  of  the  railroad,  and  the  several  sidings  and 
branches  thereof,  belonging  to  and  operated  by  the  said 
defendant  corporation,  and  located  within  the  territorial  limits 
of  the  assessment  and  collection  district  of  the  city  of  Wil- 
mington south  of  Sixth  street,  not  including  any  buildings 
erected  in  whole  or  in  part  within  the  limits  of  such  rights  of 
way  or  roadbeds,  is  exempt  from  taxation  for  municipal  pur- 
poses, under  an  act  of  the  general  assembly,  passed  at  Dover  on 
the  31st  day  of  March,  A.  D.  1887,  entitled  **Anact  relating  to 
taxes  for  county  and  municipal  purposes"  (Rev.  Code,  p.  115). 
Much  learning  and  ability  are  shown  by  the  briefs  of  respective 
counsel,  and  the  arguments  made  at  the  hearing  of  this  cause 
were  interesting  and  instructive.  Several  important  questions 
have  been  raised  for  our  consideration,  but  it  is  quite  mani- 
fest to  the  court  that  it  is  unnecessary  to  consider  more  than 
the  intent  of  the  framers  of  the  constitution  to  be  gathered 
from  the  language  employed  in  section  i,  art.  8,  Const.  1897, 
and  the  eSect  of  section  18  of  the  schedule,  thereto  annexed, 
upon  the  exemption  clause  contained  in  the  said  act  of  assem- 
bly. Section  i  of  said  act — being  all  the  body  thereof  — pro- 
vides: *.*That  all  the  real  estate  of  the  Philadelphia, 
Wilmington  and  Baltimore  Railroad  Company,  and  of  all 
other  railroad  corporations  within  this  state,  excepting  never- 
theless such  real  estate  of  each  of  the  said  corporations  as 
shall  be  included  within  the  limits  of  the  rights  of  way,  or  road- 
beds of  their  respective  lines  of  railroad,  shall  be  subject  to 
taxation  and  assessment  for  county  and  municipal  purposes  in 
the  same  manner  as  other  like  property  of  individuals  is  sub- 
ject thereto  for  like  purposes,  any  provisions  of  any  existing 
law  or  laws  to  the  contrary  notwithstanding.  Provided  how- 
ever that  any  building  erected  in  whole  or  in  part  within  the 
limit  of  any  such  right  of  way  or  roadbed  shall  not,  by  rea- 
son of  the  exception  herein  made,  be  exempted  from  assess- 
ment and  taxation,  although  the  land  upon  which  building 
shall  be  wholly  or  in  part  located  is  by  this  act  expressly  ex- 
empted therefrom.'*  Section  I,  art.  8,  of  the  constitution 
provides:  ** All  taxes  shall  be  uniforrm  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the  authority  levying 
the  tax,  and  shall  be  levied  and  collected  under  general  laws, 
but  the  general  assembly  may  by  general  laws  exempt  from  tax- 
ation such  property  as  in  the  opinion  of  the  general  assembly 
will  best  promote  the  public  welfare."     It  is  contended,   in 
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snbstance,  on  the  part  of  the  plaintiff,  that  the  exemption  part 
of  said  section  of  the  constitution  is  prospective  in  its  opera- 
tion ;  that  the  constitutional  provision  itself  does  not  exempt 
any  property  whatever  subject  to  taxation;  that  it  has  had 
the  effect  to  repeal  all  exemption  laws  existing:  at  the  time  of 
the  adoption  of  the  present  constitution ;  and  that  since  then, 
so  far  as  exemptions  are  concerned,  it  has  required  affirmative 
action  by  the  legislature  expressly  exempting  from  taxation 
such  property  as,  in  the  opinion  of  the  general  assembly,  will 
best  promote  the  public  welfare.     It  is  true  that  the  exemp- 
tion part  of  said  section  of  the  constitution  was  designed  to 
operate  prospectively,  but  we  fail  to  see  how  it  can  be  so  con- 
strued as  to  render  existing  exemptions  from  taxation  at  the 
time  of  the  adoption  of  the  constitution  nugatory.     There  is 
nothing  in  the  language  of  the  provision  itself  which  evinces 
anv  intent  on  the  part  of  the  framers  of  the  constitution  to 
abolish  or  withdraw  the  then  existing  exemptions.     The  right 
to  make  certain  exemptions  from   taxation   has  always   been 
recognized   in  this  state  as  a  right   incident  to   legislative 
authority,  and  the  exemption  part  of  said  constitutional  pro- 
vision, while  expressly  granting  to  the  legislature  the  authority 
by  general  law  to  exempt  from  taxation  such  property  as,  in 
their  opinion,  will  best  promote  the  public  welfare,    is  no 
more  than  a  recognition  in  the  organic  law  of  a  right  which 
has  existed  here  immemorially.     And,  unless  it  should  man- 
ifestly appear  that  the  said  constitutional    provision    was 
designed  to  operate  upon  existing  exemption  laws  as  a  repeal 
thereof,  we  are  without  warrant  to  give  the  said  provision  a 
positive  operation  for  the  purpose  of  effecting  such  repeal. 
.  To  give  the  said  provision  such  a  construction,  it  should  clearly 
and  unmistakably  appear  from  the  language  employed  therein, 
or  elsewhere  in  the  constitution,  that  it  was  the  purpose  of 
the  framers  thereof  that  it  should  operate  as  a  repeal  of  existing 
exemptions.     There  seems  to  be  a  total  absence  of  any  such 
intent  or  design,  and  we  may  reasonably  assume  that,  if  such 
had  been  the  purpose  of  the  members  of  the  convention,  lan- 
guage fully  expressive  of  such  an  intent  would  have  been  em- 
ployed.    It  is  conceded  that  the  exemption  clause  contained 
in  the  said  act  of  1887  was  not  an  excess  of  legislative  authority 
under  the  old  constitution,  and  that  it  would  be  competent 
for  the  legislature  to   pass  the  same  act   under  the   present 
constitution ;  and  there  can  be  no  doubt  that  this  concession 
is  true.     It  is  elementary  that  an  act  of  the  legislature  which 
is  valid  continues  in  force  and  operation  until  repealed  by  a 
subsequent  act,  and   likewise  that  the  courts  may  not  pro- 
nounce an  act  of  the  legislature  invalid,   except  it  be  plainly 
repugnant,  either  expressly  or  impliedly,  to  the  fundamental 
law.     We  do  not  find  that  the  said  act  of   1887  has  been  re- 
pealed by  any  subsequent  act  of  the  legislature,   but,    on   the 
contrary,  it  is  admitted  in  the  case  stated  that  it  has  not  been 
so  repealed.     We  have  already  said  that  it  was  not  repealed 
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or  rendered  inoperative  bv  section  i,  art.  8,  jof  the  constitu- 
tion. It  only  remains  to  inquire  whether  it  is  repugnant  to 
or  inconsistent  with  the  constitution.  We  have  said,  in  effect, 
that  it  would  have  been  competent  for  the  legislature  at  any 
time  since  the  adoption  of  the  present  constitution  to  have 
re-enacted  the  act  of  1887.  And  it  seems  to  us  quite  obvious 
that,  if  the  existing  statute  may  be  re-enacted  without  violat- 
ing some  prohibition  of  the  constitution,  either  express  or 
implied,  then  there  is  no  reougnancv  between  the  act  and  the 
constitution ;  and,  this  being  so,  the  act  is  not  unconstitu- 
tional, and,  not  having  been  repealed,  it  continues  in  full  force 
and  operation. 

Again,  the  constitution  did  not  render  inoperative  and  void 
existing  statutes  at  the  time  of  its  adoption,  not  inconsistent 
with  it,  but,  on  the  contrary,  such  statutes  were  to  remain 
in  force  until  changed  by  future  legislation,  as  expressly  pro- 
vided by  section  18  of  the  schedule,  which  reads:  "All  the 
laws  of  this  state  existing  at  the  time  this  constitution  shall 
take  effect,  and  not  inconsistent  with  it,  shall  remain  in  force, 
except  so  far  as  they  shall  be  altered  by  future  laws. '  *  The 
said  act  of  1887  not  being  inconsistent  with  the  present 
constitution,  the  said  section  of  the  schedule  alone  preserved 
it,  and  continued  it  in  force,  subject  to  the  will  of  the  legis- 
lature. The  opinion  of  this  court,  therefore,  is  that  the  act 
entitled  "An  act  relating  to  taxes  for  county  and  municipal 
purposes.*' passed  at  Dover  the  31st  day  of  March,  A.  D. 
1887,  being  chapter  241,  18  Laws  Del.  (Rev.  Code,  p.  115), 
remains  in  force,  and  that  by  reason  thereof  the  real  estate 
of  the  defendant  corporation,  included  within  the  limits 
of  the  rights  of  way  and  roadbeds  of  the  main  line  of  the  rail- 
road, and  the  several  sidings  and  branches  thereof,  belonging 
to  and  operated  by  the  said  defendant  corporation,  and  located 
within  the  territorial  limits  of  the  assessment  and  collection 
district  of  the  city  of  Wilmington  south  of  Sixth  street,  not 
including  any  building  erected  in  whole  or  in  part  within  the 
limits  of  such  rights  of  way  or  roadbeds,  is  exempt  from  taxa- 
tion for  municipal  purposes  under  the  said  act,  and  that  the 
plaintiff  has  not  the  rieht  to  collect  from  the  defendant  the 
amount  of  the  said  tax  set  forth  in  the  case  stated.  It  is 
ordered  that  this  opinion  be  certified  to  the  said  superior 
court  for  Newcastle  county. 


Chicago,  R.  I.  &  P.  R.  Co.  v.  Andrbrsbn  ei  aL 

{Supreme  Court  of  Nebraska y  July  10 ^  igoi.) 
[87  N.  W.  Rep.  167.] 

Construction  of  Railroad— Obstructing  Natural  Watercourse. — A  rail- 
road company,  in  building  its  road,  has  no  right  to  obstruct  natural  water- 
courses, and 'must  construct  a  culvert  or  drain  with  a  proper  g^rade  to 
carry  off  the  waters  from  each  natural  stream  which  it  crosses. 
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Same — Same — Damages.* — Damages  are  recoverable  by  a  landowner 
afi^ainst  a  railway  company  for  maintaining  an  insufficient  culvert  or 
drain  in  an  embankment,  whereby  his  lands  are  flooded,  although  dam- 
ag'ea  may  have  l>een  recovered  by  plaintiff  or  his  grantor  for  the  loca- 
tion of  the  road,  l>ecause  the  damages  then  recoverable  were  to  be 
estimated  upon  the  theory  that  the  road  would  be  constructed  and  main- 
tained in  a  reasonably  proper  and  skillful  manner. 

Same— Same — Same — Limitations. — The  right  to  damages  for  an 
obstruction  of  a  stream  by  an  insufficient  culvert  or  drain  does  not  accrue 
i^faen  the  railroad  is  built,  but  when  the  overflow  actually  results. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Sarpy  county ;  Scott,  Judge. 

Action  by  Charles  Andreesen  and  others  against  the 
Chicaf3:o,  Rock  Island  &  Pacific  Railroad  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  error.     Affirmed. 

M.  A.  Low.  W.  F.  Evans,  C.  S.  Montgomery,  and  Billingsley 
&  Greene,  for  plaintiff  in  error. 

C.  L.  Hoover,  for  defendants  in  error. 

OLDHAM,  C.  The  defendants  in  error  (herein  styled  the 
**plaintiff'*)  sued  the  plaintiff  in  error  (herein  styled  the 
'^defendant'*)  in  the  district  court  of  Sarpy  county,  Neb.,  for 
damages  alleged  to  have  been  caused  to  the  pasture  lands,  wal- 
nut grove,  and  fish  pond  of  plaintiff's  testator.  These  lands 
adjoin  the  right  of  way  of  the  defendant,  and  were  alleged  to 
have  been  damaged  by  the  negligent  reconstruction  of  defend- 
ant's roadbed,  by  which  a  natural  stream  of  running  water  was 
dammed,  and  caused  to  flow  back  on  the  lands  of  plaintiff's 
testator.  Plaintiff  had  judgment  below,  and  defendant  brings 
error. 

The  facts  from  which  this  controversy  arises  are  that  on  the 
lands  of  plaintiff's  testator  there  was  a  running  stream,  fed  by 
a  spring,  which  flowed  down  a  deep  narrow  ravine  in  a  north- 
easterly direction,  and  emptied  into  Pappio  creek.  Before 
defendant's  railroad  was  built,  plaintiff's  testator  had  con- 
structed two  fish  ponds  by  damming  this,  ravine  below  the 
springs.  A  sluice  box  was  placed  at  the  bottom  of  the  dam 
of  the  first  fish  pond,  through  which  the  water  passed  into  the 
second  fish  pond,  and  by  a  similar  appliance  the  water  from 
the  second  pond  was  conducted  back  into  the  natural  channel 
through  which  it  flowed  into  Pappio  creek.  This  basin  drained 
about  lo  acres  of  the  land  claimed  to  have  been  damaged  by 
overflow  on  account  of  defendant's  obstruction  of  this  stream. 
In  1890  the  defendant,  by  condemnation  proceedings,  pro- 
cured a  right  of  way  running  east  and  west  through  the  lands 
of  plaintiff's  testator,  and  across  this  running  stream.  By  this 
proceeding  the  lower  fish  pond  and  a  portion  of  the  upper  fish 
pond  were  condemned  for  defendant's  right  of  way.  When 
defendant  first  constructed  its  railroad,  it  erected  a  trestling 
over  the  ravine,  but  destroyed  the  artificial  connection  be- 
tween the  two  fish  ponds,  and  filled  up  the  second  fish  pond, 

*See  generally,  Louisville  &  N.  R.  Co.  v.  Brinton  (Ky.),  19  Am.  & 
Kng.  R.  Cas.,  N.  S.,  153,  kuA  foot-note. 
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with  the  exception  of  the  lower  end  of  it,  which  was  left  still 
connected  with  the  natural  channel  of  the  stream  that  flowed 
into  Pappio  creek.     Plaintiff's  testator  constructed  a  ditch 
from  the  upper  fish  pond  through  the  trestling  of  defendant's 
road,  and  back  into  the  lower  part  of  the  second  pond,  for 
the  purpose  of  conducting  the    water  back  into  its  natural 
channel ;  and  according  to  the  testimony  of  all  of  plaintiff's  wit- 
nesses this  furnished  a  sufficient  drainage  basin  for  these  waters. 
In  1896  the  defendant  filled  up  this  trestling  with  a  solid  em- 
bankment of  earth,  thereby  destroying  the  artificial  ditch  that 
had  been  constructed  for  drainage  under  their  right  of  way. 
Defendant  placed  a  24-inch  tiling  under  its  roadbed  to  take 
the  place  of  this  ditch  for  drainage  purposes,  and  as  to  the 
sufficiency  of  this  tiling  to  properly  drain  the  lands  on  the  sonth 
side  of  the    right  of  way  this  controversy  depends.     The 
negligence  in   the  reconstruction  of  the  roadbed  which  the 
evidence  of  plaintiff  imputes  to  the  defendant  is  that  the  tiling 
was  placed  about  four  feet  higher  than  the  bottom  of  the  ditch 
which  drained  the  lands  before  the  fill    was  made,  and  the 
water  that  was  formerly  conducted  away  by  the  ditch  was 
dammed,  and  caused  to  flow  back  on  the  lands  of  the  plaintiff's 
testator,  destroying  about  10  acres  of  his  pasture  lands  and 
a  walnut  grove  thereon.     Plaintiff's  testimony  tended  to  show 
that  prior  to  the  reconstruction  of  this  roadbed  there  had  been 
no  swamps  or  backwater  on  the  lands  in  controversy,  and  that 
the  lands  were  good  pasture  lands,  and  contained  a  valuable 
grove  of  walnut  timber,  and  that  on  account  of  the  overflow  of 
the  lands  the  walnut  trees  had  been  killed,  and  the  grass  had 
been  greatly  injured.     Defendant  in  its  brief  does  not  com- 
plain of  the  damages  awarded  as  having  been  excessive,   but 
contends  that  under  the  evidence  and  the  law  it  was  entitled 
to  have  had  a  verdict  directed  in  its  favor  by  the  court  below. 
It  seems  to  contend  that  all  the  injuries  complained  of  in  this 
suit  were   included   in  the  claim   for  damages  which  were 
awarded  pl^iintiff's  testator  in  the  condemnation  proceedings 
by  which  the  land  was  taken  for  defendant's  right  of  way.     It 
also  contends  that  there  is  no  proof  of  any  negligence  in  the 
reconstruction  of  the  road,  and  that  the  statute  of  limitations 
has  barred  plaintiff's  claim  for  damages. 

With  reference  to  the  contention  that  the  damages  sued  for 
in  this  cause  were  only  such  as  were  included  in  the  award  of 
damages  allowed  in  the  condemnation  proceedings,  we  can- 
not agree  with  the  conclusion  of  defendant's  able  counsel. 
Damages  awarded  in  condemnation  proceedings  for  a  right 
of  way  are  allowed  on  the  supposition  that  the  road  will  be 
skillfully  constructed,  not  only  with  reference  to  the  safety  of 
the  traffic  on  such  railroad,  but  also  that  it  shall  be  constructed 
in  harmony  with  the  spirit  of  the  maxim  which  says,  "So  use 
your  own  as  not  to  injure  another."  Hence  it  has  been  held 
that  injuries  resulting  from  the  unskillful  construction  of  rail- 
road culverts  cannot  be  estimated  as  a  part  of  the  damages  for 
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the  right  of  way  of  a  railroad  company,  and  that  proceedings 
for  condemnation  of  the  land  to  which  the  landowner  and  the 
company  were  parties  shall  not  operate  as  an  estoppel  in  an 
action  for  injury  to  his  lands  caused  by  the  unskillful  construc- 
tion of  culverts.  Railway  Co.  v.  Walcher,  123  111.  440,  15  N. 
E.  279,  5  Am.  St.  Rep.  532;  Emery  v.  Railroad  Co.,  102  N. 
C.  209,  9  S.  E.  139,  II  Am.  St.  Rep.  727.  It  is  universally 
held  to  be  the  duty  of  a  railroad  company,  when  its  right  of 
way  passed  over  a  stream  of  running  water,  to  so  construct 
its  roadbed  as  to  carrv  off  the  water  of  the  running  stream ; 
and  any  failure  to  perform  this  duty,  on  account  of  imperfect 
culverts,  or  any  other  means  of  defective  drainage,  which 
causes  the  water  to  flow  back  upon  the  lands  adjoining  the 
right  of  way.  is  actionable  negligence.  Railroad  Co.  v. 
Brown,  29  Neb.  492,  46  N.  W.  39;  SuUens  v.  Railway  Co. 
(Iowa)  38  N.  W.  545;  Bryant  V.  Carpert  Co.,  131  Mass.  491; 
Railway  Co.  v.  Thillman  (111.  Sup.)  32  N.  E.  1529;  Johnson 
V.  Railroad  Co.,  35  N.  H.  ^69,  69  Am.  Dec.  560. 

The  contention  that  the  statute  of  limitations  has  barred 
this  action  seems  to  be  founded  on  the  theory  that,  because 
the  road  was  built  in  the  year  1890,  plaintiff  should  have  im- 
mediately anticipated  all  the  injury  that  might  ever  accrue  to 
his  land  by  reason  of  any  defective  construction  of  defendant's 
road,  and  have  brought  his  action  within  the  statutory  period 
from  the  date  of  the  completion  of  defendant's  road.  But  this 
is  not  the  law.  A  man  has  no  right  to  anticipate  an  injury 
from  the  probable  negligence  of  some  one  else.  The  statute 
of  limitations  does  not  run  until  the  injury  has  been  actually 
received.  Plaintiff  had  no  right  to  sue  defendant  until 
defendant  iniured  him  by  a  negligent  act.  His  right  of 
action  did  not  accrue  in  this  case  until  his  land  had  been  over- 
flowed ;  hence  the  statute  of  limitations  would  run  from  the 
date  of  the  overflow  of  the  land,  and  not  from  the  date  of  the 
completion  of  defendant's  railroad.  Sullens  v.  Railroad 
Co.,  supra;  Railroad  Co.  v.  Shaffer  (111.  Sup.)  16  N.  E.  239; 
Railroad  Co.  v.  Standen,  22  Neb.  343,  35  N.  W.  183. 

Defendant,  in  its  brief,  attacks  the  instructions  of  the  court, 
or,  rather,  some  isolated  paragraphs  of  them.  These  instruc- 
tions were  all  given  orally  to  the  jury  by  consent  of  b  >th  par- 
ties to  the  suit,  and  they  are  not  free  from  criticism  on  account 
of  being  illogicallv  connected,  and  lacking  the  clearness  and 
precision  that  characterizes  commendable  instructions.  But, 
taken  as  a  whole,  they  certainly  give  the  defendant  the  benefit 
of  everything  it  was  entitled  to  in  this  controversy.  In  fact, 
two  instructions  were  given  at  the  request  of  the  defendant 
that  would  appear  to  be  clearly  erroneous,  and,  given  as  they 
were  without  a  proper  qualification,  might  have  misled  the 
jury  to  plaintiff's  material  damage;  but,  as  plaintiff  prevailed 
below,  these  instructions  will  he  held  to  be  error  without 
prejudice. 

The  policy  of  giving  oral  instructions  in  the  trial  of  impor- 


540  WATER  AND  WATKRCOURSBS  Vol  XXII 

(NS) 
Sweeney  v,  Montana  Cent.  Ry.  Co 

tant  cases  is  never  to  be  commended,  and  it  is  only  permitted 
when  consented  to  by  both  parties.  It  invites  inaccuracy  and 
a  want  of  precision  in  the  phraseology  of  the  charge,  which 
always  leaves  it  open  to  criticism  by  the  unsuccessful  party 
in  the  suit.  The  parties  who  invite  oral  instructions  do  so 
with  notice  of  the  probability  of  this  defect.  When  the  in- 
structions so  given,  taken  as  a  whole,  fairly  present  the  issues 
to  the  jury,  we  will  not  examine  for  flyspecks  on  the  sentences 
and  phrases  that  compose  the  charge.  It  is  therefore  recom- 
mended that  the  judgment  of  the  district  court  be  afiBrmed. 

POUND  and  SEDGWICK,  CC,  concur. 

PER  CURIAM.     For  the  reasons  stated  in  the  foregoing: 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


SwKKNEY  V.  Montana  Cbnt.  Ry.  Co. 

{Supreme  Court  of  Montana^  Aug,  /,  igor.) 
[65  Pac.  Rep.  912.] 

Trespass— Diverting  Watercourse— Release  of  Damages. — Defendant 
railway  company  entered  on  plaintiff's  mining  claim,  and  diverted  the 
waters  of  a  creek  which  crossed  the  claim.  A  f terwards  plaintiff  conveyed 
to  defendant  a  40-foot  strip  across  his  claim,  and  across  the  old  bed  of  the 
creek,  and  released  *'all  claim  for  any  damages  that  may  arise  or  be 
caused  to  the  land  adjoining  such  railroad,  on  either  side  thereof,  in  con- 
sequence of  the  use  of  said  premises  for  its  said  road."  Held^  that  such 
conveyance  did  not  release  plaintiff's  claim  for  damages  for  the  trespass 
previously  committed  in  di/erting  the  creek. 

Same — Same— Measure  of  Damages —Evidence. — In  an  action  for  tres- 
pass and  diverting  a  stream  crossing  plaintiff's  land,  defendant  should 
be  permitted  to  show  what  it  would  cost  to  restore  the  stream  to  its  for- 
mer channel,  as  the  measure  of  damages  would  be  the  expense  of  such 
restoration  and  such  other  damages  as  could  not  l>e  avoided. 

Former  Opinion. — Where,  in  the  opinion  on  a  former  appeal,  the 
court  said  that  they  would  treat  only  those  points  which  appellant  had 
taken  up  on  his  oral  argument,  and  closed  with  the  remark  that  '*we  have 
considered  and  treated  all  the  errors  assigned  which  we  consider  mate- 
rial," such  decision  should  not  be  deemed  as  determining  any  questions 
in  the  case  other  than  those  discussed  in  the  opinion. 

Trespass — Diverting  Watercourse — Diminishing  Damages — Evidence. 
— In  an  action  for  injuries  caused  by  diversion  of  a  stream,  evidence 
that  plaintiff,  by  a  small  expense  in  riprapping  the  bank  of  the  new 
channel,  could  have  avoided  or  diminished  the  damages  to  his  property, 
was  admissible,  it  being  his  duty  to  use  reasonable  care  to  save  it  from 
injury. 

Same — Eminent  Domain  Proceedings — Ex  Parte  Order.* — Where  a 
railroad  company  commenced  condemnation  proceedings  to  acquire  a 
right  of  way  across  plaintiff's  land,  and  procured  an  ex  parte  order  per- 
mitting it  to  take  possession  of  the  land  without  pa3'ment,  and  stayinjir 
all  actions  and  proceedings  against  it,  such  order  was  void,  and  any 
entry  on  plaintiff's  land  thereunder  was  a  trespass. 

Same — Damages — Evidence. — Where,  in  an  action  to  recover  for  per- 
manent injury  to  land  occasioned  by  a  trespass,  a  witness  is  questioned 

*As  to  whether  payment  or  tender  of  compensation  is  a  condition  pre- 
cedent to  the  right  to  exercise  the  power  of  eminent  domain,  see  10  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  1137  et  seq,\  18  Cent.  Dig.,  col.  973  et  seg,;  4 
Rap.  &  Mack's  Dig.  540  et  seq. 
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as  to  the  value  of  adjoining  land,  and  a  map  is  used,  and  the  land  in- 
<iuired  about  pointed  out  to  the  jury,  the  receipt  of  such  testimony  is 
not  error,  on  the  ground  that  the  jury  did  not  understand  the  situation. 

Same — Same — Same.— In  an  action  for  trespass  and  permanent  injury 
to  land,  it  was  error  to  receive  testimony  of  plaintiff  and  another  as  to 
^vhat  was  offered  for  a  strip  across  the  land  for  a  railroad,  where  there 
yras  no  evidence  that  the  one  making  the  offer  was  agent  of  the  railroad 
company,  or  had  any  authority  to  make  the  offer. 

Same — Same— Same. — Where  land  has  been  permanently  injured  by 
a  trespass,  witnesses  familiar  with  it,  and  with  the  uses  to  which  it  could 
be  put,  may  give  their  opinion  of  its  market  value,  in  view  of  such  uses, 
though  it  may  not  have  been  previously  used  for  such  purposes. 

PiGOTT,  J.,  dissenting  in  part. 

Appeal  from  district  court.  Cascade  county ;  J.  B.  Leslie, 
Judge. 

Action  by  Patrick  Sweeney  against  the  Montana  Central 
Railway  Company.  From  a  iudgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     Reversed. 

This  cause  is  on  appeal  from  the  order  of  the  district  court 
denying  a  motion  for  a  new  trial  and  from  the  judgment  for 
plaintiff.     The  action  is  for  damages  resulting  from  trespass. 
Plaintiff,  in  1891,  was  the  owner,  by  virtue  of  a  mineral  loca- 
tion, of  a  tract  of  land  called  the  "Nellie  L.    Claim,"   at 
Neihart,  Cascade  county.     In  that  year  the  defendant  com- 
pany started  condemnation  proceedings  in  the  district  court 
to  condemn  a  strip  of  ground  80  feet  wide  across  the  claim. 
Without  paying  or  tendering  to  the  plaintiff  or  any  one  any 
money  or  other  consideration,  and  without  paying  into,  court 
anything  at  all,    an  order  was  obtained    by  the  company 
admitting  it  to  possession  of  the   property  sought  to   be  con- 
demned, and  providing,  among  other  things,   that  during  the 
pendency  and  until  the  conclusion  of  the  proceedings  all 
actions  and    proceedings    against    the  plaintiff  on   account 
thereof    **be,    and    the    same    are    herebv,    stayed.**     Belt 
creek,   at   the  time,    passed  through  the  claim,   as  well  as 
through   other  pieces  of  property   belonging  to  other  per- 
sons.     The   company,    under    the    order    mentioned,    went 
upon  the  plaintiff's  land,  and  excavated  a  new  channel  for  the 
creek,  and  by  means  of  a  dam  built  in  the  creek,  on  what  Was 
known  as  the  "Graham  &   HoUowbush   Claim,'*   a  short  dis- 
tance from  and  above  plaintiff's  land,  diverted  the  waters  into 
the  new  channel.     This  work  was  completed  about  November 
I,  1891.     Plaintiff  entered  the  claim  at  the  United  States  land 
office  on  December  28,    1891.     The  village  of  Neihart  was 
incorporated  on  December  4,  1891.     On  the  2d  day  of  January, 
1802,    plaintiff  conveyed   his  claim    to   one   Condon.     It   is 
understood  between  the  parties  that   this  deed   was  for  the 
purpose  of  procuring  a  better   price  for  the  80-foot  strip  from 
the  comtnissioners  in  the  condemnation  proceeding,  as  plain- 
tiff's relations  with  one  of  them  were  not  as  friendly  as  were 
those  of  Condon,  the  deed  being   in  fact  in  trust  for  plaintiff. 
On  March  24,  1892,  Condon  conveyed,  acting  for  plaintiff  and 
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with  his  advice  and  consent,  a  40-foot  strip  of  the  said  claim 
to  the  railway  company,  in  fee,  to  be  used  as  a  way  for  rail- 
road purposes,  such  strip  embracing  only  a  very  small  comer 
of  the  80-foot  strip.  After  the  deed  was  made,  the  companv 
abandoned  the  condemnation  proceedings,  and  notified  plain- 
tiff of  such  abandonment.  After  the  delivery  of  the  deed  for 
the  40^foot  strip,  Condon  reconveyed  the  remainder  of  the  land 
to  plaintiff. 

Plaintiff  contends  that  the  order  made  permitting  defendant 
to  enter  the  land  was  void,  and  that  the  entry,  the  digging  of 
the  new  channel  on  his  land,  and  the  turning  of  the  water 
into  it,  were  a  trespass,  and  operated  to  materially  lessen  the 
market  value  of  the  property.  Defendant,  in  the  brief  of 
former  counsel  claims  that,  though  the  act  of  changing  the 
course  of  the  stream  was  originally  a  trespass,  no  action  can 
be  maintained  for  damages  on  account  thereof,  by  reason  of 
the  fact,  as  counsel  says,  that  the  plaintiff,  through  his  trus- 
tee, Condon,  ratified  and  adopted  defendant's  acts,  took  the 
benefit  thereof,  and  received  from  defendant  compensation 
on  account  thereof,  by  selling  and  conveying  to  defendant  the 
40-foot  strip,  extending,  as  it  does,  across  the  old  channel,  with- 
out reserving  a  right  to  return  the  creek  to  the  old  bed,  and. 
further,  that  the  plaintiff  is  by  the  deed  estopped  from  claim- 
ing damages.  The  deed  contained  the  following:  ''And  said 
first  party  hereby  releases  to  said  second  party  any  and  all 
claim  for  any  damages  that  may  arise  or  be  caused  to  the  land 
adjoining  such  railroad,  on  either  side  thereof,  in  consequence 
of  the  use  of  said  premises  for  its  said  road.*'  This  case  was 
heard  and  decided  upon  a  former  appeal,  being  reversed,  a 
statement  of  the  case  being  made  in  the  opinion.  19  Mont. 
163,  47  Pac.  791. 

The  principal  questions  arising  upon  the  present  appeal 
relate  to  the  correctness  of  certain  rulings  of  the  court  upon 
the  admissibility  of  evidence,  the  refusal  of  the  court  to  grant 
a  nonsuit  or  direct  a  verdict  for  the  defendant,  and  upon  cer- 
tain instructions  given  and  others  refused. 

Present  counsel  for  defendant,  in  oral  argument  and  in  his 
brief,  very  ably  contends  that  the  order  was  not  void,  for  that 
the  owner  waived  the  right  to  exact  prepayment  for  damages, 
and  that  the  complaint  does  not  state  a  cause  of  action  in 
trespass  quare  clausum  fregit,  and  is  fatally  defective,  for  the 
reason  that  it  does  not  show  forth  that  defendant's  entry  was 
wrongful.  He  claims  that  defendant  owner,  in  the  condem- 
nation proceedings,  waived  his  constitutional  right  to  demand 
compensation  before  the  company  took  possession  under  the 
order  of  the  court,  by  failing  to  make  seasonable  demand  for 
it.  and  by  his  appearing  and  answering  in  the  condemnation 
proceedings.  The  order  of  the  court,  permitting  the  company 
to  enter  upon  the  land,  was  made  ex  parte,  and  without 
notice. 
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A.  J.  Shores  and  I.  Parker  Veazey,  for  appellant. 
T.  E.  Brady,  Clayberg  &  Gunn,  and  N.  W.  McConnell,  for 
respondent. 

MILBURN,  J.  (after  stating  the  facts).  The  appellant 
makes  21  assignments  of  error.  We  shall  consider  only  those 
depended  npon  in  the  argument  of  appellant's  counsel. 

During  the  trial,  at  the  close  of  the  testimony  for  the  plain- 
tiff, the  defendant  moved  the  court  **  that  the  action  be  dis* 
missed  on  the  eround  that  by  the  sale  and  conveyance  to  the 
defendants  of  the  40-foot  strip  of  ground  for  a  right  of  way 
across  the  Nellie  L.  lode  claim,  shown  by  the  evidence  to  have 
been  sold  and  conveyed,  the  plaintiff  is  estopped  from  mak- 
ing any  claim  for  damages  done,  if  any  were  sustained,  by  the 
change  in  the  course  of  the  stream,  and  that  the  execution  and 
delivery  of  such  conveyance  operated  to  destroy  any  right  of 
action  for  the  previous  trespass,  if  any  such  existed.'*  The 
motion  was  denied,  and  defendant  excepted.  Did  the  making 
and  delivery  of  this  deed,  or  the  waiver  of  damages  expressed 
therein,  estop  the  plaintiff  to  the  extent  claimed  by  defendant.^ 
We  think  not.  More  than  one-half  of  the  argument  in  appel- 
lant's brief  is  upon  the  subject  of  the  said  conveyance  and  its 
effect  upon  plaintiff's  case.  The  argument  is  made  with 
that  close  and  able  reasoning  which  characterizes  counsel, 
but,  in  our  opinion,  it  proceeds  upon  a  theory  which  does  not 
apply  to  the  facts  or  the  law  of  this  case.  Counsel  cites 
Roberts  V.  Roberts.  55  N.  Y.  275;  Lampman  v.  Milks,  21  N. 
Y.  506;  McCarty  v.  Railroad  Co.  (Minn.)  17  N.  W.  616; 
Radke  v.  Railway  Co.,  41  Minn.  3^0.  43  N.  W.  6;  McDonald 
V.  Railway  Co.  (Cal)  3S  Pac.  643.  We  do  not  find  any  of  these 
in  point.  In  Roberts  v.  Roberts  it  was  the  owner  of  the  land 
who  had  permanently  changed  its  condition  by  effecting  an 
advantage  to  one  part  and  burdening  another,  and  the  court 
held  that  upon  a  severance  the  respective  owners  held  the 
land  according  to  such  changed  conditions;  there  being,  of 
course,  no  damage  ever  done  by  any  one  to  the  said  owner. 
In  reason  and  justice,  and  upon  old  and  very  respectable  prec- 
edents, which  have  alwavs  been  cited  with  approbation  (see 
opinion  in  Lampman  v.  Milks,  supra),  the  court  was  correct. 
The  difference  between  the  case  at  bar  and  that  of  McCarty 
V.  Railway  Co.  is  that  the  latter  was  a  suit  for  damages  for 
obstructing  the  flow  of  water  by  a  railway  embankment  for  the 
building  and  maintenance  of  which  plaintiff  had  sold  a  certain 
strip  of  land :  the  case  at  bar,  one  for  completed  trespass 
committed  on  another  part  of  the  land,  a  considerable  time 
before  the  conveyance  of  a  strip  across  the  old  channel.  In 
Radke  v.  Railway  Co.,  the  court  held  that  no  right  of  action 
lav  for  damages  subsequently  caused  by  a  bad  culvert  in  the 
railway  embankment  built  upon  land  entered  upon  by  the 
railway  company  without  right,  but  subsequently  conveyed  by 
the  owner  to  the  company  with  the  bad  culvert  then  in  said 
embankment.     In  McDonald  v.    Railway  Co.,  the  owner  by 
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deed  conveyed  to  the  company  a  right  of  way  for  the  track 
'^ as  the  same  is  now  located,  constructed,  and  operated,'*  and 
expressly  waived  all  damages  by  reason  of  the  construction 
and  operation  of  the  same,  and  acknowledged  ''payment  for 
damagres  for  any  injury  caused  by  the  construction  of  said 
railroad  in  front  of  his  property"  on  a  certain  street;  the  suit 
being  for  damages  resulting  from  an  overflow  of  plaintiff's 
property  caused  by  a  certain  bridge  which  choked  the  channel 
of  a  stream  of  water,  the  bridge  being  the  same  that  was  on  the 
right  of  way  at  the  time  of  the  conveyance  to  the  railway 
company. 

The  suit  in  the  case  at  bar  is  for  damages  recoverable  for 
trespass  upon  a  relatively  large  tract  of  land,  part  of  which 
was  afterwards  conveyed  to  the  defendant,  trespass  being 
complete  as  of  November  i,  1891,  before  the  making  and 
delivery  of  the  deed  of  conveyance  for  the  part.  The  deed  to 
the  defendant  company  must  be  considered  exactly  as  if  it 
had  been  to  a  third  party,  a  stranger  to  the  trespass.  It  con- 
veyed part  of  a  tract  alleged  by  the  plaintiff  to  be  then  dam- 
aged land.  The  chose  in  action  in  trespass  was  not  conveyed 
any  more  than  if  the  deed  had  been  made  to  a  stranger.  The 
waiver  of  damages  set  forth  in  the  instrument  of  convey- 
ance is  obviously  and  manifestly  for  such  damages  as  might 
come  from  the  use  of  the  strip  as  a  way  for  the  road.  If  it 
was  intended  to  say  that  the  company  was  released  from  all 
claim  for  damages  for  trespass  resulting  from  the  unlawful 
entry  upon  the  property  of  plaintiff  when  it  went  upon  the 
premises  and  dug  a  large  ditch  upon  another  part  of  the  land, 
it  would  have  been  easy  to  have  said  so.  Such  a  thing  would 
not  ordinarily  be  pertinent  to  such  a  deed,  and  cannot  be  read 
into  it  by  us.  We  are  of  the  opinion  that  just  as  the  deed,  if 
made  to  a  stranger,  would  have  estopped  the  owner  of  the 
land  from  turning  the  stream  again  across  the  ceded  strip,  so, 
also,  it  would  do  after  conveyance  to  the  railway  company ; 
but  the  right  to  sue  accrued  at  the  time  of  the  completed  tres- 
pass, November  i,  1891.  before  the  sale  of  the  strip  of  damaged 
land.  The  question,  **Did  the  deed  estop  claim  for  dam- 
ages accruing  when  the  trespass  was  complete?"  is  a  far 
different  question  from,  ** Did  the  deed  operate  as  a  waiver 
of  the  right  to  return  the  stream  to  the  old  bed,  and  thus  to 
mitigate  damages.?" 

There,  is  nothing  in  the  evidence  to  show  that  a  larger  price 
was  demanded  or  received  by  the  owner,  or.  offered  by  the 
company,  in  consideration  of  the  strip  of  land  being  at  the 
time  free  from  the  burden  of  Belt  creek,  or  to  show  that  this 
particular  part  of  the  damaged  tract  of  land  was  worth  more 
or  less  because  of  the  removal  of  the  creek  to  the  new  channel. 
The  deed  estopped  plaintiff  from  returning  the  stream  to  the 
old  bed  after  the  delivery  of  the  deed,  but  did  not  operate  as 
a  waiver  of  proper  damages  resulting  from  the  completed  tres- 
pass. 
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The  defendant  complains  of  the  court's  refusal  to  admit  evi- 
dence as  to  the  probable  cost  of  returning  the  stream  to  its  old 
channel,  and  restoring  the  premises  to  substantially  the 
condition  in  which  they  were  prior  to  the  trespass.  Notwith- 
standing the  earnest  and  full  argument  of  counsel  for  defend- 
ant in  his  brief,  contending  that  the  deed  estopped  plaintiff 
from  claiming  any  damages,  measured  by  the  cost  of  such 
restoration  of  the  premises,  or  at  all,  he  forcibly  argues  that 
evidence  of  such  cost  should  have  gone  to  the  jury.  We  agree 
with  counsel  that  this  evidence  should  not  have  been  excluded. 
Upon  the  former  appeal  (19  Mont.  163,  47  Pac.  791)  it  was 
held  that  the  refusal  of  the  court  below  to  allow  evidence  to 
show  that  plaintiff,  by  an  expense  of  $100  in  riprapping  the 
bank  of  the  new  channel  between  the  stream  and  the  bluff  on 
the  land  in  question,  could  have  avoided  or  diminished  the 
damages  to  the  mining  claim,  was  error.  To  hold,  in  the  face 
of  this  declaration,  that  plaintiff  was  estopped  by  the  deed 
from  claiming  damages,  would  be  to  reverse  the  judgment  of 
this  court  as  to  a  conclusion  which  is  part  of  the  established 
law  of  this  case.  The  opinion  in  the  case  on  the  former 
appeal  supports  fully  the  proposition  that,  in  cases  of 
tort  such  as  the  one  at  bar,  it  is  not  only  the  privilege,  but 
the  duty,  of  the  injured  party  to  use  reasonable  care,  skill, 
and  diligence,  adapted  to  the  occasion,  to  save  his  property 
from  beine:  injured;  otherwise,  it  would  not  have  held  the 
evidence  as  to  the  cost  of  riprapping  as  admissible.  Mr. 
Justice  Brewer,  in  Railway  Co.  v.  Mihlman,  17  Kan.  224, 
collating  and  considering  the  numerous  authorities  supporting 
him,  says:  "The  proposition  is  sound  that,  while  a  wrong- 
doer should  compensate  for  all  the  injury  naturally  and  fairly 
resulting  from  his  wrong,  yet  the  party  upon  whom  the  wrong 
is  done  should  take  reasonable  care  of  his  property,  and  make 
reasonable  effort  to  prevent  any  extension  of  the  injury.  If 
a  party  can,  with  reasonable  effort,  prevent  an  injury  from 
spreading,  he  ought  to  do  it.  It  is  no  more  than  simple  jus- 
tice to  the  party  who  has  caused  the  injury,  especially  if  that 
party  has  acted  without  malice,  and  without  a  thought  of  caus- 
ing injury.'*  In  Loker  v.  Damon,  17  Pick.  284,  cited  by  our 
court  in  the  former  appeal  of  this  cause,  the  court,  through 
the  learned  Chief  Justice  Shaw,  said:  **We  think  the  jury 
were  rightly  instructed  that,  as  the  trespass  consisted  in  re- 
moving a  few  rods  of  fence,  the  proper  measure  of  damages 
was  the  cost  of  repairing  it,  and  not  the  loss  of  a  subsequent 
year's  crop,  arising  from  the  want  of  such  fence;"  and  in  the 
case  before  Justice  Brewer,  supra,  he  held  for  the  court  that 
the  question  ought  to  have  been  submitted  to  the  jury  whether 
Mihlman  could  not,  with  reasonable  effort  and  small  expense, 
have  filled  up  the  ditches,  repaired  the  wrong  done  by  the  com- 
pany, and  prevented  any  destruction  of  his  crops,  or  deprecia- 
tion of  the  value  of  his  real  estate,  and  that  the  jury  should 
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have  been  instructed  that,  if  this  were  so,  the  measure  of 
damages  would  not  be  the  value  of  the  crops  destroyed,  but 
the  cost  of  filling  the  ditches  and  placing  the  land  in  the  con- 
dition it  was  before  the  trespass,  together  with  the  value  of  the 
direct  injury  done  by  the  trespass. 

It  was  held  on  the  former  appeal  of  this  case  that  the  tres- 
pass was  a  completed  trespass,  and  not  a  continuous  one;  tbat 
^'the  sole  liability  of  the  defendant  company  was  determined 
and  fixed  by  the  trespass  which  wrought  the  difference  in  the 
market  value  of  the  land  before  and  after  its  commission,  in 
November,  1891.'*     What  was  the  position  in  which  plaintifl 
found  himself  after  the  defendant  committed  the  trespass?     If 
his  land  was  iniured,  what  was  the  measure  of  the  damages? 
If  he  could  reasonably  and  at  moderate  expense  have  riprapped 
the  stream,  if  this  would  have  obviated  the  damage  or  pre- 
vented increase  of  the   injury,  or  if   he  could  have,  by  ex- 
penditure of  a  sum  reasonably  within  his  means  and  warranted 
by  the  circumstances,  returned  the  stream  to  its  old  bed,  and 
filled  up    the  excavation,    if  this  would    have  avoided  or 
materially  disminished  the  damages,  then  one  or  the  other  af 
these  methods  he  should  have  adopted,  and  the  expense  would 
be  the  measure,  with  such  accrued  damages  as  could  not  be 
avoided  by  the  means  adopted.     If,  for  good  and  sufficient  rea- 
son, he  could  not  adopt  and  execute  either  method,  then,  the 
measure  of  damages  being  the  difference  between  the  value  of 
the  land  before  and  just  after  the  complete  trespass,  he  would, 
in  estimating  the  value  of  the   land  after  the  trespass,   with 
other  things,  consider  the  nature  of  the  stream,  the  size  and 
condition  of  the  ditch,  and  the  probability  of  overflow  of  his 
land.     Thus  we  may  fully  understand  the  holding  of  the  court 
on  the  other  appeal  that  it  was  not  error  to  admit  evidence 
on  the  first  trial  as  to  the  overflows  and  wasting  away  uf  the 
land  after  the  date  of  the  trespass  complained  of,  for  the  pur- 
pose of  showing  the  difference  in  the  market  value  of  the  land 
before  and  after  the  trespass,  but  that  it  was  error  not  to  limit 
the  evidence  to  that  purpose,  as  the  defendant  requested  the 
court  below  to  do. 

We  are  of  the  opinion  that  the  court  should  have  permitted 
the  jury  to  consider,  among  other  circumstances  appearing  in 
evidence,  what  the  cost  would  have  been  to  avoid  the  dam« 
ages,  in  whole  or  in  part.  If  such  efforts  to  avoid  increased 
damages  were  such  as  the  plaintiff  could  reasonably  undertake 
and  perform,  and  such  as  would  have  avoided  the  overflow, 
then  no  evidence,  under  proper  instructions,  as  to  overflow 
would  have  been  considered  by  the  jury  in  measuring  the 
damages.  If,  after  weighing  the  evidence,  the  jury,  under 
proper  instructions,  considered  that  the  plaintiff  could  not 
have  reasonably  undertaken  any  method  to  protect  or  restore 
the  land  or  prevent  the  floods,  then  the  evidence  as  to  the 
floods,  if  the  result  of  the  trespass,  would  be  proper  to  consider 
for  the  purpose  of  finding  the  difference  in  the  market  value  of 
the  land  before  and  after  the  trespass. 
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Respondent's  counsel  maintains  in  his  brief  that  the  ques- 
tion of  the  alleged  error  of  the  court  in  excluding  the  proffered 
evidence  as  to  the  cost  of  returning  the  stream  into  its  old 
channel*  and  filling  up  of  the  new,  is  not  before  this  court  for 
determination,  for  the  reason  that  the  question  was  decided 
on  the  former  appeal.  Judge  Pemberton,  then  chief  justice, 
in  the  opinion,  without  especialb'^  referring  to  the  point 
which  we  are  now  referring  to,  said:  **We  have  consid- 
ered and  treated  all  the  errors  assigned  which  we  consider 
material.''  This  remark  must  be  weighed  in  connection 
with  the  declaration  in  the  first  part  of  the  opinion  to 
the  effect  that  the  opinion  would  treat  only  of  those  points 
which  appellant  had  taken  up  in  his  oral  argument.  We  can- 
not, therefore,  believe  that,  upon  fair  construction  of  the 
remarks  of  the  chief  justice  depended  upon  by  respondent's 
counsel,  they  should  be  considered  as  meaning  anything  more 
than  that  it  was  not  necessary,  for  the  determination  of  the 
case,  to  treat  of  other  points. 

Counsel  for  respondent  argues  that  the  plaintiff  had  the 
privilege,  but  that  it  was  not  his  duty,  to  do  anything  to 
reduce  or  avoid  the  damages  likely  to  follow.  In  support  of 
his  contention  he  refers  us  to  Jarvis  v.  Railway  Co.,  26  Mo. 
App.  2^3.  and  from  the  citation  we  quote  thus  much:  **The 
contention  is  that  he  [plaintiff]  was  bound  to  go  and  abate 
the  nuisance  created  by  the  defendant,  since  the  law  allows  a 
private  person  to  abcUe  a  nuisance  where  it  can  be  done  with  - 
out  committing^  a  breach  of  the  peace,  [Italics  not  in  the 
opinion.  ]  Undoubtedly  it  was  the  plaintiff's  privilege  to  abate 
this  nuisance  at  his  own  expense,  but  it  does  not  lie  in  the 
mouth  of  the  author  of  the  nuisance  to  say  that  he  was  bound 
to  doit."  A  citation  is  also  made  from  Paddock  v.  Somes. 
102  Mq.  238,  14  S.  W.  746,  10  L.  R.  A.  254,  from  which  we 
take  the  following:  ** It  is  the  duty  of  every  person  or  pub- 
lic body  to  prevent  a  nuisance,  and  the  fact  that  the  person 
injured  could,  but  does  not,  prevent  damages  to  his  property 
therefrom,  is  no  defense  either  to  an  action  at  law  or  in  equity. 
A  party  is  not  bound  to  expend  a  dollar  or  to  do  any  act  to 
secure  for  himself  the  exercise  or  enjoyment  of  a  legal  right 
of  which  he  is  deprived  by  reason  of  the  wrongful  acts  of 
another."  From  Heaney  v.  Heaney,  2  Denio,  625,  respond- 
ent's counsel  cites  this  sentence:  **The  injury  complained  of 
was  voluntary,  and,  if  wrongful,  the  plaintiffs'  were  under  no 
obligation,  legal  or  moral,  to  take  any  steps  to  mitigate  the 
consequences  to  the  defendants."  He  also  calls  attention  to 
the  following  from  French  v.  Lumber  Co.,  14^  Mass.  265,  14 
N.  E.  113:  **The  court  properly  refused  to  rule  that  plaintiff 
could  recover  only  for  what  he  had  expended  in  removing  the 
obstructions.  It  did  not  appear  that  it  was  impossible  for  the 
plaintiff  to  have  removed  them.  Certainly  he  owed  no  duty 
to  the  defendant  to  remove  the  logs  and  sand  with  which  the 
defendant  continued  to  obstruct  the  river."     He  finds,  also, 
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that  in  White  v.  Chapin,  102  Mass.  138,  the  court  held  that 
plainti£F  was  not  under  the  necessity  of  seeking:  any  part  of  bis 
remedy  by  going  upon  the  defendant's  land  and  abating  the 
nuisance  caused  by  obstructions  which  defendant  had  there 
placed  in  the  ditch*  but  that  he  had  a  right  to  elect  his  remedy 
by  an  action  at  law.  It  is  useful  to  note*  in  the  case  from 
Denio,  in  which  such  broad  language  is  used,  that  defendants 
in  1846  cut  a  vessel  loose  from  the  wharf,  and  that  plaintiff, 
the  owner,  stood  by  and  watched  it  go  to  wreck  against  Staten 
Island,  when,  before  it  had  floated  far,  he  might  have  over- 
taken it  with  a  boat,  and  brought  it  back,  at  a  moderate  ex- 
pense ;  and,  further,  that  plaintiff  made  no  effort  to  recover  or 
save  the  vessel.  It  seems  to  us  as  unnecessary  in  this 
enlightened  century  to  say  that  the  damage  to  the  boat  was  the 
direct  and  natural  result  of  the  revengeful  spirit  of  the  owner 
of  the  boat,  and  not  of  the  act  of  the  defendant. 

A  logical  deduction  to  be  drawn  from,  and  entirely  within 
the  scope  and  meaning  of,  the  citation,  is  this:  If  A.  go  into 
B.*s  house,  and  remove  therefrom  very  valuable  and  perish- 
able property,  which  will  be  destroyed  by  exposure  to  the 
weather,  and  deposit  the  same  upon  the  vacant  and  uninclosed 
desert  claim  of  C.,  then,  although  A.  has  the  privilege  to  go 
upon  the  land  of  C.  to  recover  his  property,  if  he  can  do  so 
without  a  breach  of  the  peace,  he  is  under  no  obligation  to  do 
so,  although  he  can  with  only  the  expenditure  of  60  seconds 
of  time,  and  by  a  walk  of  10  yards,  pick  up  the  imperiled 
property,  and  put  it  back  into  the  house.  Would  any  court 
uphold  a  verdict  of,  say,  $1,000  damages  for  the  loss  of  a 
valuable  painting  destroyed  by  storm  under  such  circum- 
stances, although  A.  maliciously  removed  the  picture  and 
exposed  it  with  intent  to  destroy  it.?  We  think  not.  A 
fortiori,  if  the  act  was  done  in  a  fit  of  frivolity,  without  inten- 
tion to  destroy  the  property.  Is  it  not  a  question  for  the  jury 
to  determine  what  reason  required  of  the  owner  to  do?  What- 
ever reason  required  a  man  to  do  should  be  done,  if  the  law 
does  not  forbid.  What  is  just  and  what  reason  demands  must 
be  one's  duty  under  the  law,  unless  the  law  of  the  land  for- 
bids. 

As  expressing  our  views,  and  as  opposed  to  those  cited  by 
respondent's  counsel,  we  quote  the  following,  one  or  more  of 
them  beine  from  courts  of  states  from  which  one  or  more 
of  the  authorities  of  respondent  are  taken:  ** Aggravation  of 
injuries  by  subsequent  negligent  conduct  on  the  part  of  plain- 
tiff may  be  considered  by  the  jury  in  mitigation  of  damages." 
Fullerton  v.  Fordyce,  144  Mo.,  at  page  1533,  44  S.  W.,  at  page 
1056.  **For  the  direct  and  consequential  damages  cauised  by 
an  injury  the  party  committing  it  is  responsible,  but  not  for 
remote,  speculative,  and  contingent  consequences,  which  be 
might  have  easily  averted  by  his  own  exertions.  The  law  will 
not  reward  a  man  for  the  indulgence  of  his  malice.  If  a  party 
sustaining  an  injury  by  the  act  of  another  can  protect  himself 
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by  a  trifling  expense,  or  with  reasonable  exertions,  from  the 
consequences,  he  fails  in  social  duty  if  he  omits  to  do  so, 
regardless  of  the  increased  amount  of  damages  for  which  he 
may  intend  to  hold  the  other  party  liable/'  Douglass  v. 
Stephens,  i8  Mo.,  at  page  366.  **If  a  party  can,  by  a  trifling 
expense  or  by  reasonable  exertions,  avert  the  damages  caused 
by  the  wrongful  act  of  another,  it  is  his  duty  to  do  so ;  and,  if 
he  fails  in  performing  the  full  measure  of  his  duty  in  this 
regard,  he  will  be  only  entitled  to  recover  such  damages  as 
>vere  not  the  result  of  his  negligence  or  omission.*'  Waters 
V.  Brown,  44  Mo.,  at  page  303.  **It  is  now  well  settled  that 
one  who  is  injured  by  another  has  no  right  to  lie  by  and  suffer 
damages  to  accumulate  which  it  is  in  his  power  to  prevent. 
He  must  use  proper  diligence  to  prevent  or  arrest  the  effect  of 
the  injury.  Whatever  he  voluntarily  suffers,  which  by  rea- 
sonable exertion  he  may  avoid,  he  must  charge  to  his  own 
account."  Missouri  v.  Powell,  44  Mo.,  at  page  440.  "It  is 
the  duty  of  a  party  to  protect  himself  from  the  injurious  con- 
sequences of  the  wrongful  act  of  another,  if  he  can  do  so  by 
ordinary  effort  and  care  and  at  moderate  expense. "  Harrison 
V.  Railway  Co.,  88  Mo.,  at  page  627.  "After  the  wrong  was 
committed,  it  was  certainly  the  duty  of  the  appellee  to  avoid 
the  consequences  of  that  wrong,  as  far  as  he  reasonably  could. 
If  by  labor,  or  a  reasonable  outlay  of  money,  he  could  have 
stayed  or  avoided  the  consequences  of  the  appellant's  wrong, 
he  should  have  done  so.  All  consequences  resulting  from  his 
own  willful  failure  or  gross  neglect  to  use  timely  and  reason- 
able precaution  to  prevent  an  extension  or  increase  of  the 
injury  should  fall  upon  himself."  Lawson  v.  Price,  41;  Md., 
at  page  136.  "As  it  is  the  duty  of  a  party  injured  by  a  breach 
of  contract  or  tort  to  make  reasonable  effort  to  avoid  damages 
therefrom,  such  damages  as  might  by  reasonable  diligence  on 
his  part  have  been  avoided  are  not  to  be  regarded  as  the 
natural  and  probable  result  of  the  defendant's  acts.  There 
can  be  no  recovery,  therefore,  for  damages  which  might  have 
been  prevented  by  reasonable  efforts  on  the  part  of  the  person 
injured."  Scherrer  v.  Baltzer,  84  111.  App.  128;  8  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.  605,  and  numerous  cases  cited.  See, 
also.  Judge  Brewer's  views  in  Railway  Co.  v.  Mihlman, 
supra;  Suth.  Dam.  (1884)  pp.  414-416;  andSedg.  Meas.  Dam. 
(1891)  §  202. 

The  defendant  offered  upon  the  trial  to  prove  that  by  an 
expenditure  of  $350  the  plaintiff  could  have  removed  the  dam, 
thus  returning  the  water  into  the  old  channel  immediately 
after  the  trespass,  and  have  filled  the  excavation  made  upon 
his  premises,  thus  restoring  the  premises  to  their  former  con- 
dition. It  would  have  been  for  the  jury  to  determine,  in  the 
light  of  all  the  facts  in  the  case,  whether  or  not  such  under- 
taking and  expense  would  have  been  reasonable  and  within 
the  means  of  the  plaintiff.  Of  course,  the  plaintiff  would  not 
have  been  called  upon  to  embarrass  himself  financially  or  to 
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do  anything  else  unreasonable  or  unlawful  in  the  premises. 
The  evidence  should  have  been  admitted,  and  the  plaintiff 
would  then  have  had  the  opportunity  to  show,  if  he  desired, 
that  such  undertaking  on  his  part  was  not  reasonably  within 
his  power  or  means  to  accomplish,  and,  if  the  jury  believed 
that  such  was  the  case,  then  they  would  not  have  been  war- 
ranted in  finding  that  it  was  his  duty  to  have  taken  these  steps 
to  restore  his  premises  to  their  former  condition  and  to  pre- 
vent the  increase  of  damages.  One  is  not,  as  a  rule,  expected 
to  enter  or  go  upon  a  third  party's  premises  to  save  his  own 
property  from  increased  injury  resulting  from  the  wrong  act 
of  another.  If  the  dam  in  question  was  on  a  vacant,  unin- 
closed,  and  unoccupied  mining  location,  upon  which  and 
over  which,  by  a  well-known  custom  in  this  state,  people  are 
permitted  to  camp,  go,  travel,  and  do  other  things  not  hurtful 
to  the  premises,  it  would  not  be  unreasonable  to  expect  an 
injured  party  to  go  upon  such  open  land  to  prevent  serions 
damage,  in  a  great  emergency. 

The  order  of  the  district  judge,  purporting  to  give  the  rail- 
way company  authority  to  enter  the  lands  of  the  plaintiff,  to 
do  as  it  did  do  for  the  purposes  of  a  right  of  way,  was  void. 
It  is  not  necessary  for  us  to  go  into  this  at  length.  The  order 
beine  void,  the  entry  was  a  trespass,  as  is  conceded  by  counsel. 

The  defendant  upon  the  trial  prayed  the  court  to  give  the 
following  instruction:  '*I  further  instruct  you  that  after 
defendant  had  entered  upon  the  land  in  question  in  the  month 
of  October,  1891,  and  dug  a  trench  across  the  same,  and 
changed  the  course  of  Belt  creek,  the  plaintiff  has  the  right 
to  have  the  stream  returned  to  its  original  channel,  and  could 
have  compelled  a  return  of  the  same.  In  considering  the 
extent  to  which  the  land  was  depreciated  in  value,  if  at  all, 
by  this  change,  it  is  proper  matter  for  your  consideration  that 
the  change  was  not  necessarily  permanent  in  character,  and 
that  the  plaintiff  was  under  no  obligation  to  let  the  stream 
remain  in  the  new  channel,  although  he  might,  if  he  saw  fit, 
elect  to  let  it  stay  there."  In  the  light  of  what  we  have  said 
herein,  we  hold  that  the  refusal  to  give  this  instruction  was 
error. 

The  court  also  declined  to  give  the  following  instruction, 
asked  for  by  the  defendant :  **The  point  at  which  the  water 
was  diverted  from  the  original  channel  and  the  dam  so  con- 
structed was  not  upon  the  land  owned  by  plaintiff,  but  the 
same  was  vacant,  unoccupied,  uninclosed  land;  and  it  would 
not  have  been  a  trespass,  in  law,  for  the  plaintiff,  after  the 
construction  of  said  dam,  for  himself  to  have  gone  and  removed 
the  same,  and  turned  the  waters  into  the  old  channel  of  Belt 
creek,  if  he  considered  that  his  land  would  be  seriouslv  or 
substantially  diminished  in  value  by  permitting  the  stream  to 
remain  in  the  new  channel. ' '  While,  under  the  uncontradicted 
evidence  in  the  case  as  to  the  open  and  vacant  character  of  the 
land  where  the  dam  was,  the  granting  of  the  instruction  might 
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not,  perhaps,  have  been  error,  it  was  not  error  to  refuse  to 
give  it,  as  it  contains  a  statement  of  an  alleg:ed  fact  which  it 
was  within  the  province  of  the  jury  to  find  or  not,  according 
as  they  may  or  may  not  have  believed  the  witnesses  upon  the 
point 

The  refusal  of  the  court  to  give  defendant's  requested 
instruction  numbered  13  is  also  assigned  as  error;  but,  as  the 
principal  point  therein,  to  wit,  the  question  of  plaintiff's  right 
to  bring  and  maintain  an  action  against  the  persons  owning 
the  land  where  the  dam  was  located,  to  compel  them  to  per- 
mit the  restoration  of  the  creek  to  the  old  bed,  is  not  argued 
in  the  briefs,  such  alleged  error  will  not  be  considered  by  us. 

We  come  now  to  a  consideration  of  the  assignments  of  error 
as  to  admission  of  evidence  of  value.  Plaintifi  in  his  own 
behalf  testified:  ** I  understood  that  those  lots  were  held  at 
$450  below.*'  Objection  was  made  to  the  numerous  interrog- 
atories upon  which  the  answer  was  based,  the  ground  of  objec- 
tion being  that  the  questions  were  immaterial  and  incompetent, 
and  that  no  foundation  was  laid  showing  that  the  witness  had 
any  knowledge  of  the  lots,  and  that  there  was  no  evidence  that 
any  lots  were  **platted  there.'*  Upon  the  court's  inquiry, 
**In  the  vicinity  of  the  land  in  question.^"  counsel  for  plaintiff 
answered,  **Yes,  sir;"  whereupon  the  court  overruled  the 
objection.  There  was  no  objection  made  to  the  interjection 
of  the  inquiry  or  answer.  Examination  of  the  record  shows 
that  the  vice  of  pointing  out  to  the  jury  places  on  the  map, 
and  asking  questions  about  ^'property  that  is  hereabout 
numbered  11  or  10,  immediately  west  of  it"  on  the  map,  which 
map  was  seen  by  the  jury,  was  indulged  in,  fixing  the  locality 
of  the  lots  said  to  be  worth  ** $4 50  below."  The  testimony 
had  a  tendency  to  fix  some  value  to  the  land,  and.  as  the  jur}' 
saw  the  map  at  the  time  that  counsel  was  pointing  out  the 
ground  in  question,  we  cannot  say  that  they  did  not  under- 
stand the  situation.  While  not  approving  this  manner  of 
introducing  evidence,  we  cannot  say  that  the  court  erred  in 
letting  it  go  to  the  jury  for  what  it  was  worth. 

The  court  erred  in  overrulintj  defendant's  objection  to  the 
introduction  of  the  evidence  of  plaintiff  and  of  witness  Condon 
as  to  what  had  been  offered  them,  respectively,  by  one  Scott, 
said  by  the  witnesses  to  be  the  right  of  way  agent  of  the 
defendant  railway  company,  for  the  80-foot  strip  which  was 
soueht  to  be  condemned.  It  appears  that  Scott  offered  them, 
respectively,  $4,000  and  $3, 500  for  the  said  strip.  There  is 
nothing  to  show  that  the  right  of  way  agent  had  any  authority 
from  any  one  to  make  such  offer,  or  that  the  company  ever 
heard  of  the  offer.  It  is  certain  that  the  company  never 
adopted  the  offer  or  carried  it  out,  for  it  abandoned  the  con- 
demnation proceedings.  The  single  case  cited  by  counsel  in 
support  of  the  admission  of  the  evidence  is  one  in  which  one 
or  more  of  the  owners  expressly  told  another  person  to  **go 
ahead"  and  make  a  certain   sale,  thus  establishing  agency. 
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This  is  a  far  different  case  from  the  one  at  bar  as  to  agency. 

The  alleged  error  of  the  court  in  overruling  defendant's 
objection  to  the  question  put  to  Condon  as  to  instructions 
given  him  by  Sweeney  with  respect  to  making  the  deed,  and 
as  to  Sweeney  having  told  Condon  not  to  waive  any  damages, 
need  not  be  considered,  for  the  reason  that  there  is  nothing: 
in  the  deed  as  to  waiver  of  the  damages  sued  for,  and,  further, 
this  matter  of  waiver  has  been  sufficiently  covered  herein. 

Defendant  objected  to  any  evidence  as  to  the  value  of  the 
property  for  town-site  purposes,  on  the  ground  that  the  prop- 
erty could  not  be  considered  as  platted  property  or  platted 
into  lots,  for  the  reason  that  it  was  not  in  fact  platted,  and 
that  Madison  street  was  not  in  fact  extended  through  it  at 
that  time,  and  that  the  property  was  not  capable  of  being 
platted  and  sold,  owing  to  the  fact  that  plaintiff  did  not  then 
have  title  to  it,  as  appears  from  the  evidence,  and  that* 'plain- 
tiff's right  was  only  then  a  location  notice  upon  which  a  re- 
ceiver's receipt  had  not  yet  been  issued,*'  and  that  it  was  not 
the  proper  method  of  arriving  at  the  value  of  the  land  to  con- 
sider it  in  the  light  suggested  by  this  question.  The  court 
overruled  the  objection.  It  does  not  appear  that  it  was  nec- 
essarv  for  the  city  to  extend  Madison  street  in  order  that  the 
land  could  be  platted  for  town-site  purposes.  Why  could  not 
the  owner  have  dedicated  a  street.? 

Witnesses  who  knew  the  property,  and  were  familiar  with 
the  uses  to  which  it  could  be  put,  could  give  their  opinions  as 
to  the  market  value,  and  respondent  was  properly  allowed  to 
introduce  evidence  to  prove  the  value  of  the  land  for  town-lot 
purposes.  He  had  the  right  to  make  such  proof  whether  he 
bad  platted  it  or  built  upon  it  or  not.  The  question  was  not 
to  what  use  the  land  had  been  put.  The  owner  has  a  right 
to  obtain  the  market  value  of  the  land,  based  upon  its 
availability  for  the  most  valuable  purposes  for  which  it  could 
be  used,  whether  or  not  he  so  used  it.  Railroad  Co.  v. 
Warren,  6  Mont.,  at  page  284,  12  Pac.  641,  and  cases  cited; 
Railway  Co.  v.  Forbis,  15  Mont.  452,  39  Pac.  571.  Mining 
claims  are  real  estate.  Hardware  Co.  v.  Frank,  25  Mont.  — , 
65  Pac.  I.  From  the  evidence  it  appears  that  the  federal 
government  patented  the  land  to  plaintiff  after  an  entry  made 
in  December,  1891,  location  having  been  made  on  January 
I,  1891.  The  jury  probably  took  into  consideration  the  fact 
that  plaintiff  had  not  "proven  up,"  but  that  he  had  "earned" 
the  land,  and  had  a  right  to  a  patent,  as  appears  in  evidence 
from  the  fact  that  the  government  issued  the  patent,  which 
could  not  lawfully  have  issued  if  the  owner  had  not  earned 
it  at  least  as  early  as  November  i,  1891.  Besides,  he  was 
the  owner  of  the  mining  claim, — real  estate,  "property,"  in 
every  sense  of  the  word,— against  all  the  world,  while  he  was 
in  possession,  complying  with  the  law,  and  performing  the 
conditions  precedent  to  the  obtaining  of  his  patent.  He  had 
the  right  to  quit,  but  no  one  had  the  right  to  trespass  upon 
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or  interfere  with  his  possession,  use,  or  enjoyment  of  the  prem- 
ises, except  by  due  process  of  law. 

Having  considered  carefully  the  reasoning  of  present  counsel 
for  appellant  in  his  brief  bearing  upon  the  question  as  to 
^whether  or  not  plaintifi  waived  his  constitutional  rights,  and 
that  the  complaint  in  this  cause  does  not  state  a  cause  of 
action,  we  must  agree,  without  farther  remarks,  with  the  for- 
mer counsel  for  respondent,  that  the  complaint  does  state  a 
cause  of  action,  and  that  the  order  was  void,  as  we  have  here- 
inbefore stated.  The  errors  herein  declared  were  prejudicial 
to  defendant,  and  the  order  denying  the  motion  for  a  new 
trial  and  the  judgment  must  be  reversed.  Reversed  and 
remanded. 

BRANTLY,  C.  J.,  concurs. 

PIGOTT,  J.  (concurring).  The  testimony  of  the  plaintiff 
and  Condon  touching  supposed  offers  of  purchase  by  the  right 
of  way  agent  was,  I  think,  both  hearsay  and  immaterial.  Not 
being  satisfied  that  the  error  in  admitting  it  was  without 
prejudice,  I  concur  in  the  reversal ;  but  I  dissent  from  the 
holding  that  the  plaintiff  owed  to  the  defendant  the  legal 
duty  to  mitigate  damages  or  lessen  the  amount  thereof  by 
abating  or  removing  the  nuisance  existing  on  the  land  of 
another.  As  to  the  sufficiency  of  the  complaint :  No  attack, 
by  demurrer  or  otherwise,  was  made  upon  it  in  the  court  below, 
where  the  case  was  tried  upon  the  theory  that  a  cause  of 
action  was  stated.  The  opening  brief  of  counsel  for  the 
defendant  confessed  its  sufficiency,  and  expressly  admitted 
that  the  order  under  which  the  defendant  entered  upon  plain- 
tiff's property  was  void,  and  not  until  the  oral  argument  in 
this  court  did  the  defendant  suggest  that  the  order  was  only 
voidable.  Under  these  circumstances,  I  am  of  the  opinion 
that  the  allegations  of  the  complaint  and  the  evidence  should 
be  liberally  construed,  and  every  reasonable  intendment 
indulged  in  favor  of  the  plaintiff.  So  regarding  the  complaint 
and  the  evidence,  I  think  the  former  states  a  cause  of  action, 
and  the  latter  supports  it. 

Boston  &  M.  R.  R.  v.  Graham. 

{^Supreme  Judicial  Court  of  Massachusetts ^  Suffolk,  May  ^j,  igoi,) 

[60  N.  E.  Rep.  405.] 

Leases — Validity— Rights  of  Dissenting  Stockholders— Statute.* — A 
railroad  leasing  another  which  does  not  buy  the  stock  of  dissenting* 
holders,  as  provided  by  St.  1900,  c.  426,  takes  the  risk  of  the  lease  being- 
held  void  as  ag-ainst  such  dissenting-  holders. 

Same— Same — Same — Same — Whether  Stock  of  Dissenting  Stock- 
holder Must  Be  Purchased.— Under  St.  1900,  c.  426,  permitting  a 
railroad  to  lease  another  on  approval  of  a  majority  of  the  stockholders 
of  each  corporation,  and  providing  that  every  stockholder  shall  be 
deemed  to  assent  to  the  contract  unless  he  shall  file  his  dissent,  and 

*See  generally,  6  Rap.  &  Mack's  Dig.  206. 
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that  the  shares  of  any  dissenting  stockholder  shall  be  acquired  bj  the 
lessee,  the  le^^see  is  not  required  to  buy  the  stock  of  a  member  of  sncli 
corporation  who  had  voted  for  the  lease  and  afterwards  filed  a  written 
declaration  of  dissent. 

Action  by  the    Boston  &    Maine    Railroad    against  one 
Graham.     Demurrer  to  petition  overruled. 

L.  S.  Dabney,  for  plainti£F. 

Robt.  M.  Morse  and  Wm.  H.   Richardson,  for  respondent. 

HOLMES,  C.  J.  These  are  petitions  brought  under  St 
1900,  c.  426,  for  the  purpose  of  having:  determined  the  value  of 
stock  belonging  to  stockholders  in  the  Fitchburg  Railroad 
who  dissent  from  the  lease  of  that  road  to  the  Boston  and 
Maine  Railroad  sanctioned  by  the  above  named  act.  The 
petitions  also  have  an  alternative  aspect,  and  allege  that  the 
respondents,  or  earlier  holders  of  their  stock,  voted  in  favor  of 
the  lease  at  a  meeting  held  on  March  21  and  22,  1900,  and  that 
therefore  they  are  not  entitled  to  dissent  or  to  have  their  stock 
valued  and  purchased.  Two  of  the  petitions  also  allege  that 
the  respondents  were  not  stockholders  at  the  date  of  the  pasr 
sage  of  the  act,  and  for  that  reason  also  are  not  entitled  to  the 
benefit  of  it.  The  respondents  demur  on  the  grounds  that 
the  court  under  the  act  has  jurisdiction  only  to  appoint  com- 
missioners, and  cannot  determine  the  questions  raised,  and 
that  the  facts  alleged  do  not  deprive  the  respondents  of  the 
benefits  of  the  act. 

We  shall  spend  no  time  on  the  question  of  procedure.  The 
plainti£F  had  to  proceed  within  thirty  days  by  the  terms  of  the 
statute.  If  it  did  not  buy  dissenting  stock  under  the  statute, 
it  had  to  take  the  risk  of  the  lease  being  held  to  be  void  as 
against  the  dissenting  holders.  Dow  v.  Railroad  Co.,  67  N. 
H.  I,  36  Atl.  510.  See  Durfee  v.  Railroad  Co.,  5  Allen,  230. 
Of  course  it  was  not  bound  to  admit  the  right  of  the  stock- 
holder to  dissent  (Moore  V.  Sanford,  151  Mass.  285,  286,  24 
N.  E.  323.  7  L.  R.  A.  151),  and  it  is  more  convenient  to  allow 
it  to  try  all  questions  in  one  proceeding  than  to  put  it  to  a 
separate  bill,  and  merely  to  allow  it  to  save  its  rights  in  this 
proceeding  by  a  protestando.  It  is  unnecessary  to  consider 
whether,  if  there  were  time  to  try  first  the  one  question  and 
then  the  other,  we  should  adopt  a  different  rule,  as  in  Smith 
V.  Valence,  i  Rep.  Ch.  (3d  Ed.)  90,  a  bill  to  redeem  with  an 
attempt  to  dispute  the  mortgage,  or  as  in  the  case  of  a  stat- 
utory petition  for  a  jury  to  assess  damaees  for  a  taking  by 
eminent  domain.     Pitkin  v.  City  of  Springfield,  112  Mass.  S09. 

The  more  important  question  raised  by  the  demurrer  is 
whether  the  statute,  as  a  condition  of  its  ratification  of  an 
already  executed  lease  required  the  lessee,  the  petitioner,  to 
buy  all  the  stock  of  any  member  of  either  corporation,  lessor 
or  lessee,  that  saw  fit  to  file  a  written  declaration  of  dissent, 
although  he  previously  had  taken  part  in  the  corporate  act  by 
which  the  lease  was  made,  and  has  voted  for  it  upon  the  same 
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stock  which  he  now  undertakes  to  sell.  It  seems  to  us  un- 
reasonable to  suppose  that  the  obligation  of  the  lessee  was 
meant  to  be  so  large. 

Apart  from  the  statute,  of  course  those  who  had  voted  for 
the  lease  could  not  complain.  Boston.  C.  &  M.  R.  Co.  v. 
Boston  &  L.  R.  Co.,  6s  N.  H.  393,  400,  23  Atl.  529.  The 
statute  recognizes  that  the  lease  has  been  approved  bv  a 
mafority  of  the  stockholders,  and  imparts  its  authority 
in  the  form  of  a  ratification.  **The  contract  of  lease  *  ♦  ♦ 
as  heretofore  approved  by  a  majority  of  the  stockholders  of 
each  corporation  *  *  *  is  hereby  ratified  and  confirmed. '  * 
It  seems  unlikely  that  an  act  thus  made  irrevocable  in  its  eiiect 
upon  the  corporation  should  be  intended  at  the  same  moment 
for  the  first  time  to  become  revocable  as  to  the  members  who 
did  it.  It  is  unlikely  that  the  Legislature  should  see  any 
justice  in  giving  to  such  a  member  a  right  to  compel  the  cor- 
poration to  buy  him  out,  when  such  a  right  never  would  have 
been  thought  of  except  as  a  constitutional  means  of  meeting 
bona  fide  dissent  from  an  act  for  which  he  was  responsible. 
See  St.  N.  H.  1889.  c.  5;  Pub.  St.  c.  156,  §28.  A  similar  result 
was  reached  without  the  aid  of  statute  in  Treadwell  v.  Man- 
ufacturing Co.,  7  Gray,  393.  406,  66  Am.  Dec.  490. 

Apart  from  the  theoretic  absurdity  to  which  the  respond- 
ent's construction  of  the  statute  would  lead,  that  is  to  say,  the 
possibility  that  the  petitioner  might  be  required  to  buy  all  its 
own  stock  as  well  as  all  that  of  the  lessor,  it  very  well  might 
lead  in  fact  to  a  relation  essentially  di£Ferent  from  that  con- 
templated by  the  act,  because  it  very  well  might  result  in  the 
lessee  becoming  the  principal  owner  of  the  stock  of  the  lessor. 

The  respondents  base  their  argument  upon  the  words  of 
the  act.  but  the  words  of  the  act  are  far  less  stringent  than  the 
argument  implies.  It  is  true  that  in  section  3  the  words 
"every  stockholder*' occur.  But  the  provision  is  that  every 
stockholder  shall  be  deemed  to  assent  to  the  contract  unless 
he  shall  file  his  dissent  within  ninety  days, — which  is  very 
different  from  a  provision  that  every  stockholder  may  file  a 
dissent.  The  universality  of  ** every"  is  directed  towards  the 
obligations  to  dissent  within  a  certain  time,  not  to  the  right 
to  dissent,  which  is  left  to  be  determined  by  whatever  tests 
may  be  proper.  The  strongest  and  indeed  the  only  phrase 
from  which  an  argument  can  be  drawn  comes  later.  **The 
shares  of  any  stockholder  dissenting  as  above  specified,  shall 
be  acquired  by  the  lessee."  But  here,  again,  the  universality 
of  the  word  "any"  as  easily  may  be  taken  as  applying  to  stock- 
holders having  a  right  to  dissent  otherwise  determined,  as  to 
all  the  stockholders  of  both  roads.  One  interpretation  is  as 
idiomatic  and  natural  as  the  other,  and  in  our  opinion  that 
which  we  adopt  is  the  only  one  consistent  with  justice  and 
sense. 

Demurrers  overruled. 
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{Supreme  Court  of  TexaSy  May  2$^  /90/.) 
[62  S.  W.  Rep.  1050.] 

Taxation — Statute — Franchises  as  Real  Estate.*— Rev.  St.  1895,  art. 
5073,  requires  all  the  real  and  personal  property  of  a  railroad  to  be  taxed. 
Article  5062  provides  that  the  real  estate  of  a  railroad  shall  be  considered, 
for  the  purposes  of  taxation,  to  include  the  land,  structures,  improve- 
ments, and  fixtures  thereon,  and  all  rights  and  privileges  pertaining 
thereto.  Article  5082,  subd.  3,  requires  railroads  to  return  for  taxation 
all  personal  property  in  the  same  manner  as  required  by  individoals. 
Article  5118,  subd.  43,  requires  individuals  to  return  franchises  owned  by 
them.  Heldy  that  the  franchises  of  a  railroad  appurtenant  to  the  use  of 
its  property  are  a  part  of  its  real  estate,  and  not  subject  to  a  separate  tax, 
since  the  franchises  required  to  be  returned  as  personal  property  have 
reference  to  the  right  to  exist  and  do  business  as  a  corporation,  and  to 
condemn  property,  for  which  it  is  required  to  pay  a  special  tax. 

Same— same— Franchises— Form  of  Assessment. — Rev.  St.  1895,  art. 
5082,  subd.  3,  requires  railroads  to  return  for  taxation  all  personal  prop- 
erty in  the  same  manner  as  required  by  individuals.  Article  5118* 
providing  the  manner,  and  form  of  assessing  personal  property,  re- 
quires the  return  of  franchises  and  the  assessment  of  property  not 
enumerated.  Held^  that  the  assessment  of  the  intangible  personal  prop- 
erty of  a  railroad  company,  consisting  of  rights,  privileges,  immuni- 
ties, franchises,  etc.,  at  a  gross  sum,  is  invalid  as  an  assessment  of  the 
franchises,  even  if  they  were  taxable,  in  failing  to  fix  a  specific  valua- 
ion  thereof. 

Application  for  writ  of  error  to  court  of  civil  appeals  of 
Third  supreme  judicial  district. 

Action  by  the  state  of  Texas  against  the  Austin  &  North- 
western Railroad  Company  to  recover  monev  alleged  to  be 
due  as  taxes.  A  judgment  in  favor  of  defendant  was  affirmed 
by  the  court  of  civil  appeals  (60  S.  W.  886),  and  plaintiff 
applies  for  a  writ  of  error.     Refused. 

George  Calhoun,  T.  W.  Gregory,  Fiset  &  Miller,  S.  B. 
Dabney,  Lackey  &  Lewright,  and  C.  K.  Bell,  Atty.  Gen.,  for 
the  State. 

GAINES,  C.  J.  We  are  of  the  opinion  that  the  application 
for  the  writ  of  error  in  this  case  should  be  refused.  The  trial 
court  held  that  the  franchise  of  the  railroad  company,  as  sep- 
arate from  its  tangible  property,  was  not  assessable  under 
our  statutes;  and  the  court  of  civil  appeals,  without  passing: 
upon  that  question,  affirmed  the  judgment  upon  the  ground 
that  the  franchise  was  not  properly  assessed  as  a  whole  in  the 
county  of  Travis.  One  of  the  judges  dissented  from  that  con- 
clusion. We  do  not  find  it  necessary  to  pass  upon  the  latter 
Question.  We  are  of  opinion  that  it  was  not  the  intention  of 
the  legislature  to  authorize  a  direct  tax  upon  the  franchises 
of  a  railroad  company,  as  a  separate  entity  from  its  tangible 
property.     In  reference  to  the  taxation  of  the  propertv  of  rail- 

*As  to  the  taxation  of  corporate  franchises,  see  generally,  7  Rap.  & 
Mack'«  Dig.  870  et  seq, ;  25  Am.  &  Kng.  Enc.  Law  630  et  seq. 
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road  companies,  the  Revised  Statutes  of   189s  contain  these 
provisions : 

''Art.  5073.  All  railroad,  telegraph,  plankroad  and  turnpike 
companies  shall  list  all  of  their  real  and  personal  property, 
i^iving  the  number  of  miles  of  road-bed  and  line  in  the  countv 
where  such  road-bed  and  line  is  situated,  at  the  full  and  true 
value,  except  when  such  company  may  own  personal  prop- 
erty or  real  estate  in  an  unorganized  county  or  district,  then 
thev  shall  list  such  property  to  the  comptroller.*' 

**Art.  5082.  It  shall  be  the  duty  of  every  railroad  corpora- 
tion in  this  state  to  deliver  a  sworn  statement,  on  or  before  the 
first  day  of  June  of  each  year,  to  the  assessor  of  each  county 
and  incorporated  city  or  town,  into  or  through  which  any 
part  of  their  road  may  run  or  in  which  they  own  or  are  in 
possession  of  real  estate,  a  classified  list  of  all  real  estate 
owned  by  or  in  possession  of  said  company  in  said  county, 
town  or  city,  specifying:  (i)  The  whole  number  of  acres  of 
land,  lot  or  lots,  exclusive  of  their  right  of  way  and  depot 
grounds  owned,  possessed  or  appropriated  for  their  use,  with 
a  valuation  affixed  to  the  same.  (2)  The  whole  length  of  the 
railroad  and  the  value  thereof  per  mile,  which  valuation  shall 
include  right  of  way,  roadbed,*  superstructure,  depots  and 
grounds  upon  which  said  depots  are  situated,  and  all  shops  and 
fixtures  of  every  kind  used  in  operating  said  road.  (3)  All 
personal  property  of  whatsoever  kind  or  character,  except  the 
rolling  stock  belonging  to  the  company  or  in  their  possession 
in  each  respective  county,  listing  and  describing  the  said  per- 
sonal .  property  in  the  same  manner  as  is  now  required  of 
citizens  of  this  state.*' 

Article  5062  provides  that  **real  property,  for  the  purpose  of 
taxation,  shall  be  construed  to  include  the  land  itself,  whether 
laid  out  in  town  lots  or  otherwise,  and  all  the  buildings, 
structures  and  improvements,  or  other  fixtures  of  whatsoever 
kind  thereon,  and  all  the  rights  and  privileges  belonging  or  in 
any  wise  appertaining  thereto,  and  all  mines,  minerals, 
quarries  and  fossils  in  and  under  the  same."  It  seems  to  us 
the  plain  purpose  of  the  article  last  quoted  to  require  that  in 
assessing  real  estate  for  taxation,  whether  held  by  a  natural 
person  or  a  corporation,  there  shall  not  only  be  included  in  the 
valuation  the  value  of  the  land  itself  merely  as  land,  together 
with  the  improvements  thereon,  but  also  all  franchises  and 
privileees  appurtenant  thereto,  and  all  the  advantages  for  a 
profitable  prosecution  of  the  business  to  which  it  is  appro- 
priated. As  a  rule,  the  value  of  improved  real  estate  is 
proportionate  to  the  net  income  which  it  will  yield.  The 
value  of  a  railroad  is  not  the  mere  value  of  its  right  of  way, 
roadbed,  and  superstructure,  its  depot  grounds  and  structures 
thereon,  considered  by  themselves,  but  the  value  of  all  these, 
as  an  operating,  'Agoing  concern":  this  value  being  in  general 
determinable  by  the  profits  which  result  from  its  operation. 
The  statute  requires  all  property  to  be  assessed  **at  its  true 
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and  full  value, "  and,  in -effect,  defines  that  value  to  be  what 
it  would  probably  sell  for  at  a  voluntary  sale  for  cash.     Persons 
proposing  to  sell  or  buy  a  railroad,  in   forming  their  opinion 
as  to  its  value,  would  doubtless  consider  the  condition  of  its 
physical  properties,  but  would   ultimately  reach  their  con- 
clusion upon  the  question  by  a  careful  estimate  of  the  proba- 
ble net  income  which  its  operation   will  produce.     There  are 
no  especial ' 'rights  and  privileges  beloneine  to  or  in  any  wise 
appertaining'*  to  the  great  mass  of  the  real  property  of  the 
state,  such  as  farming  lands  and  town  or  city  lots;  but  the 
terms  are  applicable  to  the  real  estate  of  railroad  companies, 
and  suggest  the  thouerht  that  the  legislature  had  such  prop- 
erty in  mind  when  it  inserted  the  provision,  and  that  it  was 
intended  that,  in  valuing  a  railroad  for  taxation,  the  valuation 
should  include  every  right  and  privilesre  which  was  exercised 
in  producing  its  income,  and  that  it  was  not  intended  to  dis- 
associate the  soul  from  the  body  of  the   living  concern,   dud 
value  by  itself  the  lifeless  remains.     If  we  are  correct  in  this 
conclusion,  then  it  follows  that  it  was  not  the  intention  of  the 
legislature  to  tax  the  franchise  of  a  railroad  as  a  property 
separate  from  its  real  estate.     To  so  tax  it  would   lead   to 
double  taxation,  which  is  not  permitted. 

But  there  is  another  consideration  which  gives  strength  to 
our  conclusion.  The  statutes  of  many  of  the  states  impose  a 
tax  upon  what  is  called  the  ^'intangible  property''  of  railroad 
corporations,  and  various  methods  have  been  devised  by  which 
the  value  of  such  property  may  be  ascertained ;  and  it  seems 
to  us  that,  if  it  had  been  the  purpose  of  the  legislature  to  tax 
this  character  of  property  separately  from  that  of  the  railroad 
itself,  a  method  would  have  been  provided  by  which  such 
value  should  be  determined.  Unless  the  property  be  valued 
as  an  entirety,  this  is  the  reasonable  thing  to  do.  The  physical 
property  of  a  railroad  company  is  of  comparatively  little  value, 
except  for  the  uses  for  which  it  is  acquired.  Its  so-called 
intangible  property  is  of  no  value  without  the  railroad  and  its 
equipment. 

But  article  ;o82  provides  that  railroad  companies  shall  list 
their  personal  property  **in  the  same  manner  as  is  now  re- 
quired of  citizens  of  this  state.'*  This  provision  was  not  in 
the  original  act,  but  was  incorporated  by  an  amendment  passed 
in  1885.  Amone  the  personal  property  required  to  be  listed 
by  article  5 118  of  the  Revised  Statutes,  we  find:  "(43)  Every 
franchise  and  the  description  and  value  thereof."  Franchises 
are  defined  to  be  "special  privileges  conferred  by  the  govern- 
ment on  individuals,  and  which  do  not  belong  to  the  citizens 
of  the  country  generally,  of  common  right."  People's  R.  Co. 
V.  Memphis  R.  Co.,  10  Wall.  51,  ig  L.  Ed.  848.  Under  this 
definition,  it  seems  to  us  that  the  ordinary  franchises  of  a  rail- 
road corporation  are  the  right  to  exist  and  to  transact  busi- 
ness as  a  corporation,  and  the  right  to  condemn  property  for 
its  uses.     It  would  seem,   therefore,    that,    if  the  attempted 
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assessment  describes  any  franchise  at  all,  it  is  merely  the  right 
of  corporate  existence.  For  this  franchise  every  railroad 
company  in  this  state  is  required  to  pay  to  the  secretary  of 
state  a  fee  for  its  charter,  and  annually  thereafter  a  tax  pro- 
portionate to  the  amount  of  its  capital  stock,  upon  penalty  of 
a  forfeiture  of  corporate  existence.  This  seems  to  us,  clearly, 
a  tax  upon  that  franchise.  If  not,  what  is  the  value  of  such  a 
franchise,  when  any  lo  persons  may,  under  the  general  law 
of  the  state,  procure  such  a  charter  by  filing  with  the  secre- 
tary of  state  articles  of  association,  paying  a  fee  therefor  and 
complying  with  conditions  not  onerous  in  their  character? 

But  there  is  another  ground  upon  which  the  assessment  in 
question  should  clearly  be  held  illegal.  The  assessment  is  as 
follows:  **The  intangible  personal  property  of  the  said  Austin 
&  Northwestern  Railroad  Co.  within  the  state  of  Texas,  con- 
sisting of  its  right,  privileges,  immunities,  good  will,  contracts, 
and  franchise  to  do  and  carry  on  the  business  of  a  railroad 
company  as  a  common  carrier  of  freight  and  passengers  for 
.  hire, — value  of  same,  $835,048.00.  *  *  The  one  thing  specifically 
mentioned  in  article  5118,  which  provides  **the  manner  and 
form  of  assessing'' taxes,  and  specified  in  the  attempted  assess- 
ment, is  the  franchise.  The  statute,  however,  also  provides 
for  the  assessment  of  other  property  not  enumerated.  But 
it  was  clearly  the  intention  of  the  legislature  to  require  that 
the  list,  whether  made  by  the  taxpayer  or  by  the  assessor, 
should  specifically  enumerate  the  properties  to  be  assessed, 
and  should  afiix  thereto  the  separate  value  of  each.  We  have 
seen  that,  if  a  franchise  is  to  be  assessed,  the  list  must  give 
**the  description  and  value  thereof.*'  Conceding,  for  the 
argument's  sake,  that  a  franchise  is  described,  its  value  is  not 
separately  stated.  Rights,  privileges,  immunities,  good  will, 
contracts,  and  franchises  are  valued  at  a  lump  sum.  If  taxable 
at  all,  each  specific  article  of  property  of  the  character  in 
question  should  be  valued  by  itself.  But,  beyond  all  this,  we 
know  of  no  law  for  assessing  for  taxation,  by  the  vague  descrip- 
tion given  in  the  assessment  before  us.  rights,  privileges, 
immunities,  good  will,  contracts,  and  franchises,  as  the  prop- 
erty of  any  individual  or  corporation.  For  the  reasons  given, 
the  application  for  the  writ  of  error  is  refused. 


Morris  v.  Florida.  Cbnt.  &  P.  R.  Co. 

(Supreme  Court  0/ Florida,  Feb.s%  Tgor.) 

[29  So.  Rep.  541.] 

Negligence  by  Railroad  Connpany--iyAea8ure  of  Care  Required— Con- 
struction of  Statute.*— Section  1,  c.  4071,  Laws  1891,  was  adopted 
here  from  the  Code  of  the  state  of  Georg'ia.  Under  its  provisions, 
what  win  constitute  the  amount  or  kind  of  diligence  that  will  be  required 

*As  to  what  constitutes  negligence,  see  generally,  6  Rap.  &  Mack*s 
Dig.  772  et  seq,  ;  16  Am.  &  Eng.  Enc.  Law  398  et  seq. 
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as  "ordinary  and  reasonable"  must  necessarily  vary  under  different 
circumstances.  It  cannot  be  measured  or  ascertained  by  any  fixed  and 
inflexible  standard,  because  the  words  just  quoted  are  themselves  relative 
terms,  and  what,  under  some  conditions,  would  be  ordinary  and  reason- 
able diligence,  might,  under  other  conditions,  amount  to  even  gross  neg'- 
ligence. 

Same — Same — Same. — In  said  statute  (chapter  4071,  Laws  1S91),  the 
term  **ordinary  care''  is  not  used  in  the  narrowest  and  most  confined 
sense  of  the  word  "ordinary,"  but  is  intended  therein  to  require  of  rail- 
road companies,  in  the  cases  falling  within  its  provisions,  all  the  care 
and  diligence  ordinarily  due  from  them,  under  like  circumstances,  exi- 
gencies, and  conditions  in  like  cases,  such  care  and  diligence  to  be  in 
every  case  covered  by  the  statute,  strictly  commensurate  with  the 
demands  and  exigencies  of  the  occasion,  and  by  the  relation^ip  that 
the  company  bears  at  the  time  to  the  party  in  question.  It  is  not  the 
design  of  this  statute,  in  its  use  of  the  word  ''ordinary,"  to  abrogate 
established  phrases,  such  as  ''highest  degree  of  care,"  expressive  of  the 
comparative  degrees  of  care  due  from  such  companies  in  varying  cases 
to  persons  occupying  differing  relations  to  the  company,  and  surrounded 
by  varying  circumstances  and  conditions.  Its  meaning  is  that,  in  order 
to  fulfill  the  required  measure  of  "all  ordinary  and  reasonable  care  and 
diligence"  in  the  particular  case  of  one  of  its  passengers,  e.  g,  it  must 
exercise  all  the  care  and  diligence  ordinarily  due  to  passengers,  which, 
by  comparison,  is  the  highest  degree  of  care  strictly  and  reasonably 
commensurate  with  his  relationship  as  such  to  the  company  and  with 
the  circumstances  and  exigencies  of  the  situation. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Duval  county;  Rhydon  M.  Call, 
Judge. 

Action  by  William  Herman  Morris,  by  W.  J.  Morris,  his 
next  friend,  against  the  Florida  Central  &  Peninsular  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff  brines 
error.     Reversed. 

The  plainti£F  in  error,  William  H.  Morris,  by  W.  J.  Morris, 
his  prochein  ami,  on  the  24th  day  of  January,  189s,  instituted 
his  action  of  trespass  for  personal  injuries  against  the  defend- 
ant in  error,  the  Florida  Central  &  Peninsular  Railroad  Com- 
pany, in  the  circuit  court  of  Duval  county.  The  original 
declaration  in  the  cause  is  as  follows:  **(i)  Herman  Morris, 
bv  his  next  friend,  William  J.  Morris,  through  Fletcher  and 
Wurts,  his  attorneys,  sues  the  Florida  Central  &  Peninsular 
Railroad  Company,  a  corporation  organized  and  doing  busi- 
ness under  the  laws  of  the  state  of  Florida,  for  that  hereto- 
fore, to  wit,  on  the  I'lth  day  of  December,  A.  D.  1804,  the 
defendant  was  the  owner  and  operator  of  a  line  of  railroad 
leading  into  and  out  of  the  city  of  Jacksonville,  in  the  county 
and  state  aforesaid,  and  by  means  of  the  said  lines  of  rail- 
roads was  engaged  in  the  business  of  carrying  goods  and  pas- 
sengers for  hire,  and  in  furtherance  of  its  said  business  on  the 
day  aforesaid  the  defendant  owned  and  maintained  in  the  city 
of  Jacksonville  a  large  number  of  tracks,  comprised  within 
certain  limits  called  a  yard,  which  said  tracks  were  then  in 
use  for  the  purpose  of  delivering  and  receiving  freight  and 
making  up  defendant's  trains;  that  one  of  the  said  tracks,  to 
wit,   the  north  track,    nearest   Bay  street,    in   said  city  of 
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Jacksonville,  extended  from  a  switch  near  the  viaduct  in  said 
ci  tv  eastward,  to  and  along  the  rear  of  stores  on  Bay  street, 
across  the  end  of  Cedar  street  in  said  city,  if  projected  south 
from  Bay  street,  and  nearly  opposite  the  intersection  of  said 
Cedar  street  with  said  Bay  street  the  defendant  commonly 
kept  and  maintained  an  opening  to  its  yard  and  roadway  lead- 
ing  across  said  north  track,  in  order  to  afford  access  to  its 
other  tracks  lying  south  of  said  tracks,  and  to  afford  ingress  and 
egress  for  doing  its  business  in  connection  with  its  tracks 
beyond  and  south  of  said  crossing  and  said  north  track ;  that 
on  the  day  aforesaid  the  plaintiff  lawfully  went  into  said 
opening  and  on  said  crossing,  and  there  were  box  cars  east  of 
said  opening  or  crossing,  but  none  west  thereof,  on  said  track, 
but  as  plaintiff  reached  said  track,  and  was  lawfully  crossing 
the  same,  a  train  belonging  to  the  defendant,  and  controlled 
by  servants  of  the  defendant,  and  propelled  by  a  locomotive 
called  a  'pusher'  or  *switch'  engine  belonging  to  the  defend- 
ant, without  any  notice  or  signal  to  him,  but  through  the  neg- 
ligence of  the  servants  of  the  defendant  then  in  the  employ  of 
the  defendant,  the  said  train  was  propelled  backward  with 
great  speed,  striking  the  plaintiff,  and  knocking  him  down, 
and  the  rear  trucks  of  the  car  of  the  train  thus  propelled  ran 
over  plaintiff,  and  crushed,  mashed,  and  mangled  his  left 
arm  in  such  manner  as  to  render  it  necessary  that  the  said 
arm  should  be  amputated  between  the  wrist  and  elbow,  and 
also  mashed  and  mangled  and  tore  the  flesh  from  the  plaintiff's 
leer  below  the  knee,  by  reason  of  which  the  plaintiff  suffered, 
and  still  suffers,  great  bodily  harm  and  mental  anguish,  and 
is  maimed  for  life,  and  plaintiff  claims  $20,000  damages. 

**(2)  The  plaintiff,  Herman  Morris,  by  his  next  friend, 
William  J.  Morris,  further  sues  the  defendant,  the  Florida 
Central  &  Peninsular  Railroad  Company,  a  corporation  as 
aforesaid,  for  that  the  defendant  was  possessed  of  a  railroad 
locomotive  and  traiir  of  cars  attached  thereto,  and  was  by  its 
servants  driving  and  conducting  the  same  upon  its  certain 
track  in  the  city  of  Jacksonville,  county  and  state  aforesaid, 
and  the  plaintiff  was  lawfully  crossing  the  said  railroad  track, 
and  the  defendant,  by  its  servants,  so  negligentlv  drove  and 
conducted  the  said  engine  and  train  that  thereby  the  same 
was  and  were  driven  against  the  plaintiff,  and  severely  injured 
him:  wherefore  the  plaintiff  says  he  has  sustained  damage  to 
the  amount  of  $20,000. 

**(3)  The  plaintiff  further  sues  the  defendant  for  that 
heretofore,  to  wit,  on  the  nth  day  of  December,  A.  D.  1894, 
in  the  city  of  Jacksonville,  Duval  county,  Florida,  the  plain- 
tiff walked  upon  and  along  a  certain  roadwav,  open  to  the 
public,  extending  from  Bay  street,  through  uninclosed  grounds, 
across  the  track  of  defendant,  nearlv  opposite  the  intersec- 
tion of  Bay  and  Cedar  streets,  inthecity  of  Jacksonville,  from 
Bay  street  to  other  tracks  of  defendant ;  and  at  a  certain  cross- 
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ing  of  the  said  roadway  and  a  certain  railroad  of  the  defendant, 
to  wit,  the  north  track  in  its  yard  in  said  city  of  Jacksonville, 
the  defendant  was  then  and  there  possessed  of  a  certain  loco- 
motive engine,  and  train  of  cars  then  propelled  thereby,  which 
said  locomotive  engine  and  train  were  then  and  there  under 
the  management  of  divers  then  servants  of  the  defendant,  who 
were  then  and  there  driving  the  same  upon  and  along  the  said 
railroad,  near  and  towards  the  crossing  aforesaid;  and  while 
the  plaintiff,  with  all  due  care  and  diligence,  was  then  and 
there  walking  across  said  railroad  track  at  the  said  crossing: 
upon  the  said  railway  there,  the  defendant  then  and  there,  by 
its  servants,  so  carelessly  and  improperly  drove  and  managed 
the  said  locomotive  engine  and  train  that  by  and  through  the 
negligence  and  improper  conduct  of  the  defendant,    by   its 
servants  in  that  behalf,  the  said  train  was  then  and  there  run 
upon  and  struck  with  great   force  and  violence  the  plaintiff, 
and  thereby  the  plaintiff  was  knocked  down,   and  the  rear 
trucks  of  the  rear  car  of  the  said  train  ran  over  and  upon  his 
left  arm  and  leg,  tearing  and  mashing  the  flesh  from  his  said 
leg,  and  so  mangling,  crushing,  and  mashing  his  said  arm  as 
to  render  it  necessary  to  amputate  it  between   the  elbow  and 
wrist,  and  the  plaintiff  was  thereby  greatly  wounded,  bruised, 
and  hurt,  and  was  maimed  for  life,  and  he  became  sick,  sore, 
lame,  and  disordered,  and  so  remained  for  a  long  space  of 
time,  to  wit,  hitherto,  during  all  which  time  he,  the  plaintiff, 
suffered  great  pain;  wherefore  the  plaintiff  says  he  is  iniured 
and  has  sustained  damages  to  the  amount  of  $20,000.  and 
therefore  he  brings  his  suit. 

**  (4)  And  the  plaintiff  further  sues  the  defendant  for  that 
heretofore,  to  wit,  on  the  nth  day  of  December,  A.  D.  1894, 
the  defendant  owned  and  operated  a  line  of  railroad  leading 
into  the  city  of  Jacksonville,  county  of  Duval,  aforesaid,  and 
was  then  and  there  engaged  in  the  business  of  carrying  freight 
and  passengers  for  hire,  and  at  its  terminus  in  said  city  of 
Jacksonville  it  used  and  maintained  a  large  number  of  tracks 
comprised  within  its  depot  grounds  or  yard,  lying  south  of 
Bay  street,  and  extending  along  the  same  from  Bridge  to 
Hogan  streets,  in  said  city  of  Jacksonville,  and  across  the 
ends  of  Clay,  Cedar,  and  Julia  streets;  that  at  said  time 
defendant's  yards  and  tracks  opposite  the  intersection  of  Bay 
and  Cedar  streets  were  accessible  by  an  open  roadway  corre- 
sponding to  an  extension  of  Cedar  street  south,  which  was 
kept  open  by  defendant,  and  at  this  point,  for  the  width  of 
some  forty  feet,  there  was  an  open  roadway  or  driveway  enter- 
ing defendant's  grounds,  winding  to  the  right  a  short  distance, 
and  then  extending  between  coal  bins,  one  on  either  side, 
across  defendant's  track,  some  distance  southward,  to  other 
tracks  of  defendant ;  that  defendant  had  no  inclosure  of  its 
said  grounds  as  aforesaid  at  this  point,  but  maintained  this 
opening  and  roadway,  so  leading  across  its  tracks  as  afore- 
said, out  to  Bay  street ;  that  the  plaintiff  on  the  day  aforesaid 


Am  &  BJnfiT  NBGLIGBNCB  563 

RCas 

Morris  v.  Florida  Cent.  &  P.  R.  Co 

^was  living  with  his  parents  in  the  second  story  of  a  building 
on  the  south  side  of  Bay  street,  fronting  the  same»  and  ex- 
tending back  to  the  northerly  track  of  defendant,  on  which 
some  box  cars  were  standing,  near  and  west  from  said  build- 
ing; that  from  the  front  of  said  building  on  Bay  street  said 
opening  or  driveway  leading  to  defendant's  grounds  and  across 
its  tracks  was  west  about  one  hundred  feet;  that  plaintiff  was 
then,  to  wit,  three  years  and  four  months  of  age,  and  had 
always  been  carefully  protected,  looked  after,  and  cared  for  by 
bis  parents,  and  forbidden  going  on  the  streets  alone,  but  the 
said  day,  without  the  fault  or  negligence  or  lack  of  due  care 
on  the  part  of  his  parents,  and  unknown  to  them,  he 
went  alone  into  a  store  next  door  to  where  he  lived,  and 
thence  into  the  yard  of  defendant  through  said  uninclosed 
place  along  said  driveway,  and  to  and  upon  its  said  northerly 
track,  which  was  exposed  as  aforesaid,  being  its  first  track 
south  of  Bay  street,  and  at  said  crossing  leading  between  the 
said  bins  on  defendant's  said  track  was  playing  as  a  child  of 
his  aee  naturally  would,  being  attracted  there  by  said  rail- 
way and  said  tracks  and  said  cars  and  the  said  uninclosed 
grounds;  that  plaintiff,  being  of  the  age  aforesaid,  was  inca- 
pable of  understanding  and  appreciating  the  danger  of  his 
position,  or  that  he  was  technically  incautious  or  trespassing; 
that  plaintiff  was  and  is  deaf  and  dumb;  that  he  was  in  said 
position  but  a  few  minutes  when  the  locomotive  engine,  called 
a  'pusher'  or  *switch'  engine,  in  control  and  under  direction  of 
defendant's  servants,  violently  pushed  and  drove  a  train  of 
cars  of  the  defendant,  from  the  direction  of  the  switch  located 
in  said  yard  some  distance  west  of  where  plaintiff  stood,  said 
track  turning  gradually  southward  in  its  westerly  course  from 
said  crossing  towards  the  switch  eastward,  to  and  upon  and 
against  the  plaintiff  with  great  force;  that  no  signal  was  given, 
there  was  no  switchman  or  brakeman  on  the  rear  of  said  train 
so  driven  as  aforesaid,  and  without  notice  or  warning  to  the 
plaintiff  said  train  was  negligently  shoved  and  driven  by  said 
engine  with  great  violence,  and  was  negligently  forced 
down  said  track  upon  the  plaintiff,  detached  from  said 
engine,  and  uncontrolled  by  a  brakeman  or  switchman  or 
otherwise,  and  after  said  train  struck  plaintiff  it  was  only 
stopped  by  colliding  with  said  box  cars  standing  on  said  track 
iust  east  of  said  crossing;  that  through  the  negligence  of 
defendant,  by  its  servants,  this  plaintiff  was  violently  knocked 
down  by  said  train,  his  left  arm  was  mashed  and  crushed 
so  that  it  became  necessary  to  amputate  it  between  the  wrist 
and  elbow,  and  his  left  leg  was  mangled  and  mashed,  and  he 
was  otherwise  hurt,  bruised,  and  injured.  By  reason  of  defend- 
ant's negligence,  by  its  servants  as  aforesaid,  the  plaintiff  was 
injured  as  aforesaid,  and  was  maimed  for  life,  and  became  and 
was  sick,  sore,  lame,  and  so  maimed,  to  wit,  hitherto,  during 
all  which  time  plaintiff  suffered  great  pain,  and  plaintiff 
claims  $20,000  damages.'' 
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To  this  declaration,  and  to  each  of  the  four  counts  thereof* 
the  defendant  demurred,  assigning  as  grounds  of  demurrer  the 
following: 

''(i)  Does  not  state  a  cause  of  action. 

**(2)  Does  not  state  facts  showing  negrligence  on  the  part  of 
defendant. 

^'(3)  Is  vague,  indefinite,  uncertain  as  to  the  alleged  road  at 
the  point  where  said  plaintiff  is  alleged  to  have  been  injured. 

'■(4)  The  declaration  does  not  state  facts  showing  that  the 
point  at  which  the  injury  occurred  was  upon  a  public  high- 
way on  which  the  plaintiff  and  the  public  had  a  right  to  be 
at  the  time  of  the  alleged  injury." 

And  to  the  second  count  the  following  additional  grounds 
of  demurrer : 

** (5)  Second  count  states  no  facts  whatever  showing  cause 
of  action  or  negligence  on  part  of  defendant.  * ' 

And  the  following  additional  grounds  of  demurrer  to  the 
fourth  count : 

'^(6)  This  count  shows  negligence  of  plaintiff  and  his 
parents  in  permitting  plaintiff  to  attempt  to  cross  the  tracks 
of  defendant. ' ' 

This  demurrer  was  sustained  by  the  court,  and  the  plaintiff 
filed  his  amended  declaration,  as  follows:  '* Herman  Morris, 
by  his  next  friend,  William  J.  Morris,  by  Fletcher  and  Wurts,  his 
attorneys,  sues  the  Florida  Central  &  Peninsular  Railroad 
Company,  a  corporation  organized  and  doing  business  under 
the  laws  of  the  state  of  Florida,  for  that  heretofore,  to  wit,  on 
the  nth  day  of  December,  1894,  the  defendant  owned  and 
operated  a  line  of  railroad  leading  into  the  city  of  Jackson- 
ville, in  said  county  and  state,  and  having  its  terminus  in  the 
said  city  of  Jacksonville,  and  that  it  possessed  a  tract  of  land 
lying  adjacent  to  Bay  street,  which  said  Bay  street  is  the 
most  frequented  thoroughfare  of  the  said  city,  and  the  plain- 
tiff further  avers  that  the  said  tract  of  land  on  the  day  afore- 
said was  used  by  the  defendant  as  a  switch  and  freight  yard, 
and  was  in  constant  use  for  loadin&r  and  unloading  freight  cars, 
and  for  making  up  trains  by  switching  cars  back  and  forth, 
all  of  which  operations  were  naturally  attractive  and  interest- 
ing to  a  child  of  tender  years,  and  were  likelv  to  cause  a  child 
of  tender  years  to  wander  onto  the  said  premises,  and  to  expose 
itself  to  injury  upon  the  tracks  of  the  said  yard ;  and  the  plaintiff 
further  avers  that  the  position,  occupd.tion,and  uses  of  the  said 
tract  of  land  as  aforesaid  were  well  known  to  the  officers  of 
the  defendant,  and  thev  further  well  knew  that  the  uses  afore- 
said would  naturally  interest  and  attract  a  child  of  tender  years, 
and  would  naturally  induce  a  child  of  tender  years  to  wander 
upon  the  said  premises,  and  to  expose  itself  to  injury  from  the 
use  aforesaid,  all  of  which  were  in  their  nature  dangerous  to 
life  and  limb;  and  the  plaintiff  further  avers  that  at  a  point 
on  said  Bay  street  opposite  to  the  intersection  of  Bay  and 
Cedar  streets,  much  frequented  by   pedestrians  of  all  ages. 
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including  children  of  tender  years,  the  defendant  maintained 
an  open  roadway  leading  from  said  Bay  street  into  the  said 
premises,  and  around  and  among  the  defendant's  tracks, 
which  said  roadway  on  the  day  aforesaid  was  in  common  use 
by  all  persons  having  business  with  the  defendant  to  receive 
or  deliver  goods  upon  the  said  premises,  and  which  said  road- 
way had  every  appearance  of  being  a  highway  open  to  the 
public;  and  the  plaintiff  further  avers  that  the  existence  of  the 
said  roadway,  and  its  location  and  use  on  the  day  aforesaid, 
were  well  known  to  the  officers  of  the  defendant,  yet  the 
defendant  on  the  day  aforesaid  wantonly,  and  with  a  reckless 
disregard  for  human  life,  was  guilty  of  gross  negligence,  in 
that  no  barrier  or  guard  was  maintained  oi*  stationed  at  the 
intersection  of  the  said  roadway  with  said  Bay  street,  and  no 
precautions  whatever  were  taken  to  prevent  children  of  tender 
years  from  wandering  into  and  upon  the  said  premises  among 
the  shifting  trains;  and  the  plaintiff  avers  that  he  was  on  the 
day  aforesaid  of  the  age  of  three  years  and  four  months,  and 
had  always  been  carefully  protected,  looked  after,  and  cared  for 
by  his  parents,  and  had  been  forbidden  to  go  on  the  streets 
alone,  but  on  the  said  day,  without  the  fault  or  negligence  or 
lack  of  due  care  on  the  part  of  his  parents,  and  unknown  to 
them,  he  went  alone  into  a  store  next  door  to  where  he  lived, 
and  thence  into  the  yard  of  defendant  through  said  uninclosed 
place  along  said  roadway,  and  to  and  upon  one  of  the  defend- 
ant's tracks,  which  was  exposed  as  aforesaid,  being  its  first 
track  south  of  Bay  street  and  in  said  yard,  and  was  there 
playing  as  a  child  naturally  would,  being  attracted  there  by 
said  roadway  and  said  track  and  said  cars  and  the  said  unin- 
closed grounds;  that  plaintiff,  being  of  the  age  aforesaid,  was 
incapable  of  understanding  and  appreciating  the  danger  of 
his  position,  or  that  he  was  technically  incautious  or  tres- 
passing; that  plaintiff  was  and  is  deaf  and  dumb,  and  that  he 
was  in  said  position  but  a  few  minutes  when  a  locomotive 
engine  called  a  *  pusher'  or  'switch'  engine,  in  control  of  and 
under  direction  of  defendant's  servants,  violently  pushed  and 
drove  a  train  of  cars  of  the  defendant  from  the  direction  of  the 
switch,  located  in  said  yard  somedistance  west  of  where  plain- 
tiff stood,  said  track  turning  gradually  southward  in  its 
westerly  course  from  said  crossing  towards  the  switch,  east- 
ward to  and  upon  and  against  the  plaintiff  with  great  force: 
that  no  signal  was  given,  there  was  no  switchman  or  brake- 
man  on  the  rear  of  said  train  so  driven  as  aforesaid,  or  at 
said  crossing,  or  any  other  person  to  give  any  warning  or 
signal,  and  without  notice  or  warning  to  the  plaintiff  said  train 
was  negligently  shoved  and  driven  by  said  engine  with  great 
violence,  and  was  negligently  forced  down  said  track  upon  the 
plaintiff,  and  after  said  train  struck  said  plaintiff  it  was  only 
stopped  by  colliding  with  said  box  cars  standing  on  said  track 
just  east  of  said  crossing;  that  through  the  negligence  of  said 
defendant,  by  its  servants,  this  plaintiff  was  violently  knocked 
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down  by  said  train,  his  left  arm  was  mashed  and  crushed,  so 
that  it  became  necessary  to  amputate  it  between  the  wrist  and 
elbow,  and  his  left  leg  was  mangled  and  mashed,  and  he  was 
otherwise  hurt,  bruised,  and  injured.  By  reason  of  defend- 
ant's gross  and  wanton  negligence  by  its  servants  as  aforesaid* 
the  plaintiff  was  injured  as  aforesaid,  and  was  maimed  for  life, 
and  became  and  was  sick,  sore,  lame,  and  so  maimed,  to  wit, 
hitherto,  during  all  which  time  plaintiff  suffered  great  pain, 
to  the  damage  of  plaintiff  $20,000. 

''(2)  And  for  second  count  to  the  amended  declaration  the 
plaintiff  avers  all  the  averments  of  the  first  count,  and  further 
avers  that  on  the  day  aforesaid  the  said  roadway  across  and 
among  said  tracks  was  open,  and  customarily  used  by  great 
numbers  of  people,  which  was  known  to  the  officers  of  the 
defendant,  and  that  the  agents  and  servants  of  the  defendant 
were  euilty  of  gross  and  wanton  negligence,  in  this:  that  they 
failed  to  provide  any  person  to  stand  on  the  rear  of  or  near 
the  said  moving  car  to  warn  persons  of  the  danger  therefrom, 
and  failed  to  give  any  signal  of  the  approach  of  the  car  in  any 
way,  bv  reason  whereof  the  plaintiff  was  injured  as  aforesaid. 
The  plaintiff  claims  $20,000  damages." 

To  this  amended  declaration,  and  to  each  of  the  counts 
thereof,  the  defendant  demurred  upon  the  following  grounds : 

*'(i)  Said  counts  show  on  their  face  that  plaintiff  was  not 
entitled  to  be  on  the  track  of  defendant  where  he  was  hurt, 
and  that  the  plaintiff  was  a  trespasser  on  same. 

**(2)  Show  no  right  of  plaintiff  to  be  on  the  track  of  defend- 
ant. 

**(3)  Does  not  show  any  intentional  injury  inflicted  by 
defendant,  which  is  necessary,  in  case  of  this  kind,  to  base 
recovery  against  defendant  upon. 

^'(4)  It  is  insufficient  to  state  as  a  conclusion  that  the  prem- 
ises of  plaintiff  were  attractive  and  interesting  to  the  plain- 
tiff, and  caused  the  plaintiff  to  expose  himself  to  injury. 

*'(5)  Does  not  show  that  at  the  point  where  plaintiff  was 
injured  defendant  allowed  and  maintained  an  open  roadway 
to  the  public. 

*'(6)  The  plaintiff,  being  an  infant  of  the  years  claimed  in 
the  declaration,  and  deaf  and  dumb,  required  all  the  more 
care  on  the  part  of  the  parents  that  he  should  not  be  per- 
mitted to  go  upon  the  track  of  the  defendant. 

**(7)    Does  not  allege    that  defendant's    employees    saw 
plaintiff  on  the   track,  or  had  any  knowledge  of  his  being  on 
the  track,  at  the  time  or  before  he  was  hurt. 
|8)  Does  not  state  a  cause  of  action. 

,9)  Does  not  state  facts  showing  negligence  on  part  of 
defendant. 

*'(io)  Is  vague,  indefinite,  uncertain  as  to  the  alleged  road 
at  the  point  where  said  plaintiff  is  alleged  to  have  been  injured. 

"(11)  Does  not  state  facts  showing  that  the  point  at  which 
the  injury  occurred  was  upon  a  public  highway  on  which  the 
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plaintiff  and  the  public  had  a  right  to  be  at  the  time  of  the 
alleged  injury. 

''(12)  Shows  negligence  of. plaintiff  and  his  parents  in  per- 
mitting plaintiff  to  attempt  to  cross  the  tracks  of  defendant." 

This  demurrer  was  also  sustained,  and,  the  plaintiff  failing 
to  allege  further,  final  judgment  was  rendered  in  favor  of  the 
defendant  and  against  the  plaintiff,  from  which  judgment 
the  plaintiff  below  took  writ  of  error  to  this  court. 

Fletcher  &  Wurts,  for  plaintiff  in  error. 
John  A.  Henderson  and  John  C.    Cooper,   for  defendant  in 
error. 

TAYLOR,  C.  J.  (after  stating  the  facts).  The  rulings  of 
the  court  below,  upon  the  demurrers  to  the  original  and 
amended  declarations,  and  the  entry  of  the  final  judgment 
thereon,  are  assigned  as  error. 

The  gist  of  the  contention  made  by  these  demurrers  is  that 
neither  of  the  counts  of  the  original  or  amended  declaration, 
when  confessed  to  be  true,  makes  out  a  case  of  legal  liability 
against  the  defendant  company. 

There  are  four  counts  to  the  original  declaration  and  two 
to  the  amended  declaration,  and  for  convenience  we  will  refer 
to  them  as  the  ist,  2d,  3d,  4th,  §th,  and  6th  counts,  in  the 
order  in  which  they  appear  in  the  accompanying  statement. 

The  merits  of  the  declaration  involve  a  discussion  of  the 
following  section  i  of  chapter  4071  of  the  Acts  of  the  Florida 
Legislature  of  1891:  '*A  railroad  company  shall  be  liable  for 
any  damage  done  to  persons,  stock  or  other  property,  by  the 
running  of  the  locomotives,  or  cars,  or  other  machinery  of 
such  company,  or  for  damage  done  by  any  person  in  the 
employment  and  service  of  such  company,  unless  the  company 
shall  make  it  appear  that  their  agents  have  exercised  all  ordi- 
nary and  reasonable  care  and  diligence,  the  presumption  in 
all  cases  being  against  the  company."  This  section,  as  will 
be  seen  on  comparison,  was  adopted  here  from  the  statutes 
of  the  state  of  Georgia  (Code  Ga.  1873,  §  3033;  Civ.  Code 
1895,  §  2321),  and  seems  to  have  been  originally  enacted  there 
as  early  as  the  legislative  session  of  the  years  i8k;5  and  1856. 

In  the  well-considered  case  of  Crawford  v.  Railroad  Co., 
106  Ga.  870,  33  S.  E.  826,  in  discussing  this  statute,  the  court, 
quoting  approvingly  from  Holland  v.  Sparks,  92  Ga.  753,  18 
S.  E.  990,  says:  '*What  will  constitute  the  amount  or  kind  of 
diligence  which  will  be  required  as  'ordinary  and  reasonable' 
must  necessarily  vary  under  different  circumstances.  It  can- 
not be  measured  or  ascertained  by  any  fixed  and  inflexible 
standard,  because  the  words  just  quoted  are  themselves  rela- 
tive terms,  and  what,  under  some  conditions,  would  be  ordi- 
nary and  reasonable  diligence  might,  under  other  conditions, 
amount  to  even  gross  negligence.  For  instance,  for  most  pur- 
poses, running  a  passenger  train  through  the  country  at  the 
rate  of  twenty-five  miles  an  hour  would  be  safe,  prudent,  and 
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proper,  while  to  run  the  same  train  at  this  rate  over  a  crossing 
in  a  crowded  city  would  amount  to  wantonness.     The  measure 
of  diligence  due,  therefore,  by  a  railroad  company  to  any  per- 
son, is  a  relative  one,  and  what  is  or  is  not  due  diligence  must 
be  arrived  at  in  every  case  with  reference  to  the  surrounding 
circumstances,  and  the  relations  which,  for  the  time   being, 
the  company  and  the  person  in  question  occupied  towards 
each  other."     And  again,  in  the  same  case  (Crawford  v.  Rail- 
road Co.),  it  is  said:  ** Admitting,  for  the  sake  of  the  argu- 
ment, that  the  general  rule  is  that  a  railroad  company  o^ves 
no  dutv  to  the  trespasser  who  is  upon  or  dangerously  near  its 
track  in  front  of  a  moving  train,    until  its  servants  have  dis- 
covered his  presence  there,  and,  therefore,  so  far  as  his  safety 
is  concerned,    is  not  obliged  to   maintain  a  lookout  in  the 
direction  in  which  the  train  is  moving,  we  do  not  think  that 
this  could  properly  be  held  to  be  a  uniform,  fixed,  and  invari- 
able rule,  applicable  alike  to  all  cases  and  under  all  circum- 
stances.   Conduct  which  might,  under  one  set  of  circumstances, 
show  that  all  ordinary  and  reasonable  care  and  diligence  had 
been  observed,  might,  under  a  different  set  of  circumstances, 
be  insufficient  to  show  an  observance  of  such   care  and  dili- 
gence.    We  think  that  such  a  rule  could  mean  no  more  than 
this:  Taking  the  locality  where  the  train  is  running,  and  all 
the  surrounding  circumstances,    if  those   in  control  of  the 
movement  of  the  train  have  no  reason  to  apprehend  that  there 
may  likely  be  a  human  being  on  the  track  in  front  of  the  en- 
gine they  are  under  no  duty  to  one  who  may  in  fact  be  there 
until  they  have  actually  discovered  that  he  is  there.     But  if. 
from  the  locality  or  surrounding  circumstances,  there  is  rea- 
son to  apprehend  that  the  track  in   front  of  the  locomotive 
may  not  be  clear  of  human  beings,  then  it  seems  to  us  it  is  the 
duty  of  the  employees  of  the  company  to  keep  a  lookout  ahead 
of  the  train.     *    *    *     Suppose  that  a  locomotive  engineer 
knows  that,  in  a  particular  locality,    people,   and  especially 
children,  without  even  an  implied  license  of  the  railroad  com- 
pany, are  likely  to  be  upon  the  railroad  track;  can  he,  while 
his  train  is  rushing  at  great  velocity  through  this  locality,  fail 
to  look  down  the  track  in  front  of  him,  without   being  guilty 
of  negligence  relatively  to  a  child  who  may  be  injured  or  killed 
by  the  locomotive?     Are  people,   children  as  well  as  adults, 
likely,  at  least  in  daylight,  to  be  very  near  or  upon  a  railway 
track  within  the  limits  of  a  populous  city,  at  points  where  they 
have  no  right  to  go  upon  the  right  of  way  of  the  company.^ 
If  they  are,  is  a  man  charged  with  the  running  and  control  of 
a  railroad  train    *    *    *    under  no  duty,   relatively  to  such 
people,   when  his  train  is  running  through  such  a  city,  either 
to  slacken  its  speed  or  to  look  ahead  of  his  engine.?     These 
are  questions  which  we  feel  sure  no  court  can,  as  mere  matters 
of  law,  decide  in  the  negative.**     This  construction  thus  put 
upon  this  statutory  phrase,  **all  ordinary  and  reasonable  care 
and  diligence,'*  the  absence  of  which  in  cases  of  personal  in- 
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jury  bv  railway  companies  fastens  them  with  lejgal  liability,  is 
consonant  with  the  general  definition  of  *' negligence*'  as  en- 
tertained by  many  of  the  courts  and  by  emipent  text  writers. 
Thus,  in  Railroad  Co.  v.  Jones,  95  U.  S.  439,  24  L.  Ed.  506. 
it  is  defined  as  follows:  *' Negligence  is  the  failure  to  do  what 
a   reasonable  and  prudent  person  would  ordinarily  have  done 
under  the  circumstances  of  the  situation,  or  doing  what  such 
a  person  under  the  existing  circumstances  would  not  have 
done.     The  essence  of  the  fault  may  lie  in  omission  or  com- 
mission.    The  duty  is  dictated  and  measured  by  the  exigencies 
of  the  occasion. '  *     The  latter  ckuse  of  this  definition  the  writer 
would  amend  as  follows :  The  dutv  is  dictated  and  measured 
by  the  exigencies  of  the  occasion,  as  they  were  known  to  exist, 
or  should  reasonably  have  been  known  or  expected  to  exist, 
from  other  known  and  existent   facts  and  circumstances,  by 
the  party  charged  with   fault.     Kay  v.   Railroad  Co.,  65  Pa. 
269,  3  Am.  Rep.  628;  Railway  Co.  v.   McDonald,   152  U.  S. 
262,  14  Sup.  Ct.  619,  38  L.  Ed.  434;  Young  v.  Clark,  16  Utah, 
42,  so  Pac.  832;  Blankenship  v.    Railroad  Co.,  94  Va.  449,  27 
S.  E.  20;  2  Shear.  &  R.  Neg.  (5th  Ed.)  §  484;  Railroad  Co. 
V.  Williams,  37  Fla.  406,  20  South.  5«;8;  Mitchell  v.   Railroad 
Co.,  68  N.  H.  96,  34  Atl.  674;  Railway  Co.  v.  Slattery,  3  App. 
Cas.  1 155.     Of  course,  we  do  not  wish   to  be  understood,  in 
what  has  been  said  touching  the  provisions  of  our  statute 
quoted  above,  as  holding  that  in  any  and  all  cases,  and  under 
any  and  all  circumstances,  such  companies  are  to  be  held  only 
to  the  exercise  of  ordinary  care  in  the  narrowest  and  most 
confined  sense  of  the  term  ''ordinary,'*  but  our  meaning  is 
that  such  companies,  in  every  case  falling  within  the  purview 
of  this  statute,  are  bound  to  exercise  all  ordinary  and  reason- 
able care  and  diligence  strictly  commensurate  with   the   exi- 
gencies of  the  occasion,  and  demanded  by  the  relationship 
that   it  bears  for  the  time  being  to  the  party  in  question. 
Thus,  it  is  generally  held  that  to  passengers  on  its  trains  such 
companies  are  due  the   highest  degree  of  care.     The  word 
**highest"  is  the  superlative  in  comparisons.     When  the  care 
due  from  them  to  their  passengers  is  held  up  in  comparison 
to   that  due  to  a  trespasser  on  their  tracks,  or  to  one  of  their 
conductors  or  brakemen,  or  to  a  tramp  stealing  his  passage, 
it  may  properly  be  termed  **highest."  and  the  purpose  of  this 
statute  is  not  to  abrogate  these  established  phrases  expressive 
of  comparative  degrees  of  care  due  in  varying  cases  to  persons 
occupying  different  relations  to  the  company,  and  surrounded 
by  varying  circumstances  and  conditions,   but  its  meaning  is 
that,  in  order  to  fulfill  the  measure  of  ''all  ordinary  and  rea- 
sonable care  and  diligence"  in  the  particular  case  of  a  pas- 
senger,   the  care  ordinarily  demanded   towards  passengers, 
which   is  the   highest  degree  of  care,  strictly  and  reasonably 
commensurate  with  his  relationship  as  such  to  the  company 
and  with  the  circumstances  of  the  situation,  must  be  observed ; 
in  that  of  a  trespasser  on  its  tracks,  all  the  care  and  diligence 
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ordinarily  and  reasonably  commensurate  with  his  particular 
relationship  to  the  company,  and  with  the  circumstances  of 
the  situation,  whenever  under  a  duty  to  him,  though  it  is  a 
different  kind  of  care,  and  may  properly  be  said  to  be  much 
lower  in  degree  to  that  due  to  the  passenger;  and  so  on,  in  all 
the  varying  cases  as  they  may  occur. 

Applying  these  principles  to  the  several  counts  of  the  dec- 
laration, we  think  that  the  first  count  states  a  case  calling  for 
a  defense,  and  submissible  to  a  jury.  Conceding  that  its 
allegations  are  insufficient  to  show  the  existence  of  a  public 
crossing  of  its  tracks  at  the  point  of  the  alleged  injury,  in  the 
broadest  sense  of  the  term  **public  crossing,**  entitling  the 
public  of  right  generally  to  go  there,  yet  it  does  definitely 
allege  that  the  defendant  itself  maintained  an  open  roadway 
into  its  yard  and  across  its  tracks  for  the  use  of  all  persons 
receiving  or  delivering  freight  from  or  to  it.  which  is  equiva- 
lent to  an  allegation  of  an  express  invitation  by  the  defendant 
to  all  persons  receiving  or  delivering  freight  to  go  there,  and 
that  all  such  persons  could  lawfully  and  rightfully  go  there, 
and,  without  giving  his  age,  it  also  alleges  that  the  plaintiff 
was  lawfully  there.  Under  these  circumstances,  admitted  by 
the  demurrer  to  be  true,  it  was  the  duty  of  the  company, 
dictated  by  these  alleged  facts  and  circumstances,  to  use  all 
ordinary  and  reasonable  care  in  moving  its  cars  about  such 
crossing  to  avoid  injury  to  persons  thus  invited  there,  and 
who  might  reasonably  have  been  expected  to  be  there.  One 
of  such  precautions,  at  least,  under  the  circumstances,  was  to 
give  the  ordinary  signals  of  warning  of  the  approach  of  its 
cars,  which  it  alleges  was  not  done,  and  it  is  also  alleged  that 
it  negligently  pushed  its  cars  back  upon  the  plaintiff  with 
great  speed. 

The  second  count  of  the  declaration,  without  alleging  plain- 
tiff's age,  follows  the  approved  form  as  set  out  in  2  Chit.  PL 
(i6th  Am.  Ed.)  576.  and  is,  we  think,  not  subject  to  demurrer. 
Contributory  negligence,  if  any,  on  the  part  of  the  plaintiff  in 
such  cases,  need  not  be  expressly  negatived  in  his  declaration, 
but  is  matter  of  affirmative  defense.  This  was  true  before  the 
enactment  of  section  2  of  said  chapter  4071  of  the  Laws  of 
i8qi,  and  since  the  adoption  of  this  statute,  that  makes  con- 
tributory negligence  only  a  partial  defense,  the  rule  of  plead- 
ing applies  with  even  greater  force. 

What  is  said  of  the  second  count  applies  substantially  also 
to  the  third  count. 

Conceding  that  the  fourth  count  does  not  sufficiently  allege 
the  existence  at  the  place  of  the  injury  of  a  public  crossing  of 
the  defendant's  tracks,  yet  we  think  it  states  a  case  for  the 
submission  to  a  jury  on  the  question  as  to  whether  the  defend- 
ant company  used  all  ordinary  and  reasonable  care  and  dili- 
gence called  for,  demanded,  and  dictated  by  the  exigencies 
of  the  occasion  as  they  are  alleged  to  have  existed.  The  count 
in  question  alleges,  in  substance,    that  the  defendant   main- 
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tained  its  tracks  and  switch  yard  in  the  city  of  Jacksonville 
in  close  proximity  to  Bay  street  of  said  city ;  that  it  kept  and 
maintained  an  opening  or  roadway,  40  feet  in  width,  from  Bay 
street  into  its  yard  and  across  its  tracks.  What  were  the  uses 
or  purposes  for  which  this  roadway  was  kept  or  maintained 
are  not  allesred,  but  its  existence  is  clearly  stated ;  that  the 
l>laintiff,  without  fault  or  neglicrence  on  the  part  of  his  parents, 
and  without  their  knowledge,  he  being  of  the  age  only  of  3  years 
and  4  months,  wandered  into  said  yard  through  said  opening 
or  roadway,  and  while  playing  on  the  crossing,  unconscious  of 
his  danger,  the  defendant,  by  a*' kicking  switch,"  and  without 
any  signal  or  warning,  and  without  any  brakeman  being  on 
the  rear  end  of  the  cars,  or  at  said'  crossing,  violently  backed 
its  cars  over  him,  inflicting  the  severe  injuries  alleged.  There 
is  no  allegation  that  the  defendant  inflicted  the  injury  after 
discovering  the  plaintiff,  or  that  it  was  wantonb'  or  purposely 
done.  Under  these  circumstances,  it  presents  a  question  for 
a  jury  to  determine  whether,  in  view  of  all  the  surrounding 
facts  and  circumstances,  such  as  that  the  defendant's  switch 
yard  was  located  in  a  populous  city  like  Jacksonville,  that  it 
maintained  into  said  yard  and  across  its  tracks  an  open  road- 
way or  driveway  leading  out  to  the  thoroughfare  called  **Bay 
Street,"  in  said  city,  of  the  width  of  an  ordinary  street,  it  was 
reasonable  for  the  defendant  and  its  servants  to  anticipate 
that  persons  would  in  all  probability,  at  some  time  or  other, 
wander  into  its  yard,  and  be  there  exposed  to  danger,  and, 
thus  anticipating,  whether  it  was  in  the  exercise  of  all  ordi- 
nary and  reasonable  care  and  diligence,  commensurate  with 
the  exigencies  of  the  occasion,  in  not  keeping  a  barrier  or 
guard  of  some  kind  at  said  opening,  or,  if  so,  in  kicking  back 
cars  across  the  entrance  of  said  roadway  into  said  yard  with- 
out signals  of  warning,  and  without  having  a  brakeman  on  the 
rear  of  said  cars,  and  without  having  said  cars  under  the  con- 
trol of  either  a  brakeman  or  an  engine,  when  propelled  back- 
wards at  great  speed. 

What  is  here  said  of  the  fourth  count  applies  with  greater 
emphasis  to  the  allegations  of  the  fifth  and  sixth  counts. 

It  follows  from  what  has  been  said  that  the  court  below 
erred  in  sustaining  the  two  demurrers  to  the  original  and 
amended  declaration  and  in  the  entry  of  the  final  judgment 
thereon  against  the  plaintiff.  It  is  therefore  ordered  that  the 
judgment  of  the  court  be  reversed,  with  directions  to  overrule 
the  demurrers  to  the  original  and  amended  declaration,  and 
for  such  further  proceedings  as  may  be  consonant  with  law. 
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Raleigh  &  G.  R.  Co.  et  al,  v.  Bradshaw. 

{Supreme  Court  of  Georgia,  July  79,  igor,) 
[39  S.  E.  Rep.  555.] 

Accident  at  Crossing — Pleading— Amendments— New  Cause  of 
Action.* — Under  the  rule  laid  down  in  Harris  v.  Railroad  Co.,  3  S.  E.  355, 
78  6a.  525,  where  a  petition  against  two  railroad  companies  charges  that 
the  plaintifiTs  husband  was  killed,  on  a  designated  public  crossing,  by  a 
passenger  train  of  the  defendants,  in  consequence  of  the  negligence  of 
the  defendants  in  divers  named  particulars,  an  amendment  which  alleges 
that,  ''without  reference  to  whether  the  deceased  was  killed  on  or  ofif  the 
crossing,  *  *  *  he  was  visible  on  the  track  in  the  direction  from  which 
the  train  was  coming  at  least  300  yards,  and  after  the  danger  of  the 
deceased  became,  or  in  the  exercise  of  ordinary  care  should  have  become, 
apparent  to  the  defendants'  employees  in  charge  of  said  train,  such 
employees  failed  to  exercise  ordinary  care,  failed  to  give  warning,  failed 
to  check  or  slow  up,  and  thereby  were  guilty  of  gross  and  wanton  neg- 
ligence," does  not  introduce  a  new  cause  of  action. 

Excusing  Juror— Failure  to  Object. — Where  a  juror  was  excused  for 
providential  cause,  and  one  of  the  parties  consented  that  the  trial  should 
proceed  before  the  remaining  11  jurors,  such  part>  cannot  complain  that 
before  making  such  consent  the  court  had  overruled  a  motion  for  a  mis- 
trial, the  right  to  make  such  complaint  not  having  been  reserved. 

Impeachment  of  Witness. — A  witness  cannot  be  impeached  by  proof  of 
contradictory  statements  without  laying  the  foundation  for  the  same» 
by  calling  his  attention  ''with  as  much  certainty  as  possible  to  the  time, 
place,  person,  and  circumstances  attending  the  former  statement.*'  Thia 
rule  is  not  varied  where  the  testimony  of  the  witness  was  taken  by 
depositions  and  the  alleged  contradictory  statements  made  afterwards 
and  before  the  trial. 

New  Trial — Harmless  Error. — Admitting  immaterial  testimony  is 
not  necessarily  cause  for  a  new  trial. 

Case  at  Bar. — The  foregoing  notes  cover  all  of  the  questions  made  in 
the  grounds  of  the  motion  for  a  new  trial  requiring  special  mention. 
The  charges  complained  of,  even  if  not  in  all  respects  accurate,  con- 
tained nothing  which  could  have  operated  prejudicially  to  the  defend- 
ants. The  evidence,  though  decidedly  conflicting,  warranted  a  finding 
that  the  plaintiff's  husband  was  killed  by  a  train  operated  by  the  defend- 
ants, in  consequence  of  the  negligence  of  the  employees  in  charge  oi  the 
same,  and  there  was  no  abuse  of  discretion  in  refusing  to  grant  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  A.  E.  Calhoun,  Judge. 

Action  by  Lula  Bradshaw  as:ainst  the  Raleieh  &  Gaston 
Railroad  Company  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.     Affirmed. 

Erwin  &  Brown  and  Vasser  WooUey,  for  plaintiffs  in  error. 
Arnold  &  Arnold  and  Hamilton   Douglas,   for  defendant  in 
error. 

FISH,  J.  The  plaintiff  sued  the  defendant  railroad  compa- 
nies for  damages  for  the  tortious  homicide  of  her  husband* 
The  original  petition  alleged  that  he  was  killed  while,  **in  the 
exercise  of  due  care,  [he]  was  walking  over  Johns  street  public 
crossing,  which  is  a  public  street  crossing  in  the  city  of  At- 

*See  generally,  1  Enc.  PI.  &  Pr.  SSI  et  seq,\  6  Rap.  &  Mack's  Dig.  1045 
et  seq. 
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lanta*';  that  ''the  defendants  negligently  failed  to  have  a 
watchman  at  said  crossing,  said  train  was  negligently  running 
forty  miles  per  hour,  and  negligently  failed  to  check  and  keep 
checking  as  said  crossing  was  approached,  and  negligently 
failed  to  keep  any  lookout  ahead,  nor  did  they  blow  any  whistle 
or  ring  the  bell,  or  give  any  other  signal,  and  said  defendants 
further  violated  a  valid  ordinance  of  Atlanta  restraining  the 
speed  of  trains  to  four  miles  per  hour  over  crossings."  Dur- 
ing the  trial  the  plaintiff  offered  to  amend  her  petition  by 
alleging  that,  "without  reference  to  whether  the  deceased  was 
killed  on  or  off  the  crossing.  *  *  *  he  was  visible  on  the 
track  in  the  direction  from  which  the  train  was  coming  at 
least  300  yards,  and  after  the  danger  of  the  deceased  became, 
or  in  the  exercise  of  ordinary  care  should  have  become,  ap- 
parent to  the  defendants'  employees  in  charge  of  said  train, 
such  employees  failed  to  exercise  ordinary  care,  failed  to  give 
warning,  failed  to  check  or  slow  up,  and  thereby  were  guilty 
of  gross  and  wanton  negligence.**  The  defendants  objected 
to  the  allowance  of  this  amendment,  **on  the  grounds — First, 
that  it  set  up  a  new  cause  of  action ;  second,  that  it  did  not 
definitely  set  out  the  location  of  the  deceased  at  the  time  of 
the  homicide,  whether  on  the  crossing  or  ofi  the  same ;  and, 
third,  if  off  the  crossing,  it  set  forth  no  cause  of  action.'*  The 
court  overruled  the  objection  and  allowed  the  amendment, 
to  which  ruling  the  defendants  excepted  pendente  lite,  and 
error  is  assigned  upon  such  ruling. 

Under  the  rule  laid  down  by  this  court  in  Harris  v.  Railroad 
Co.,  78  Ga.  525,  3S.  E.  355,  the  amendment  did  not  introduce 
a  new  cause  of  action.  In  that  case  the  substance  of  the 
original  petition,  as  stated  by  Chief  Justice  Bleckley,  was 
''that  the  plaintiff's  husband  was  killed  by  the  running  of  the 
defendant's  train,  locomotives,  cars,  and  other  machinery. 
His  death  was  the  result  of  no  negligence  on  his  part,  but  was 
due  to  the  negligence  of  the  defendant.  It  was  the  result  of 
failure  by  the  defendant  to  use  any  of  the  precautions  required 
of  railroad  companies  at  public  crossings,  and  to  use  reason- 
able care  to  prevent  injury  to  passers-by  at  Pryor  street  cross- 
ing, where  he  was  killed."  Substituting  the  words  "Johns 
street  crossing"  for  "Prvor  street  crossing."  the  language  just 
quoted  would  accurately  state  the  substance  of  the  original 
petition  in  the  present  case.  The  amendment  which  this  court 
held  was  properly  allowed  in  the  Harris  Case  alleged:  "The 
defendant  failed  to  furnish  a  safe  way  for  egress  from  the  cars, 
in  this:  it  placed  an  iron  rail  around  the  platform  of  a  car, 
and  did  not  provide  steps  to  another  car  next  to  the  former, 
nor  proper  rails  for  the  protection  of  persons  on  the  steps.  A 
number  of  persons  were  upon  the  latter  car  bidding  friends 
good-by.  They  were  there  by  permission,  express  or  implied, 
of  the  defendant,  and  were  negligently  urged  by  the  defendant 
from  the  car;  and  while  they  were  getting  from  it  the  train 
started,  the  conductor  not  allowing  sufficient   time  for  those 
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persons  to  descend,  nor  did  he  stop  the  train  or  use  any  care 
to  prevent  an  accident,  thous:h  he  saw  a  crowd  endeavoring 
to  get  ofi,  and  saw  that  piaintifi's  husband,  in  climbing  oCF 
the  platform,  had  fallen  between  the  cars,  and  was  hanging  to 
one  of  the  posts  of  the  railing."  Surely,  if  that  amendment, 
which  so  completely  changed  *4he  allegations  in  the  declara- 
tion touching  the  specific  acts  of  negligence  and  the  manner 
of  causing  death,"  was  permissible,  the  amendment  in  the 
present  case,  which  does  not  so  radically  change  the  original 
allegations  touching  these  matters,  was  properly  allowed  by 
the  trial  court.  The  principle  ruled  in  the  case  cited  is  stated 
in  the  headnote  thereto  as  follows:  "The  cause  of  action 
alleged  being  the  homicide  of  plaintiff's  husband  by  means  of 
the  defendant's  negligence,  the  allegations  in  the  declaration 
touching  the  specific  acts  of  negligence  and  the  manner  of 
causing  death  may  be  varied  or  added  to  by  amendment  dar- 
ing the  progress  of  the  trial,  so  as  to  adapt  the  pleadings  to 
the  evidence  in  all  its  aspects."  This  is  what  the  plaintiff 
sought  to  do  in  the  case  now  under  review  by  the  amendment 
in  question.  The  plaintiff  alleged,  and  introduced  evidence 
for  the  purpose  of  proving,  that  her  husband  was  negligently 
killed  on  Johns  street  crossing,  in  the  city  of  Atlanta,  by  the 
running  of  the  defendants'  train.  The  defendants,  while  de- 
nying that  their  train  killed  the  plaintiff's  husband,  contended 
that  the  evidence  showed,  and  they  sought  to  prove,  that  he 
was  not  killed  on  the  street  crossing,  but  some  distance  be- 
yond it.  To  meet  this  theory  and  evidence,  the  plaintiff 
offered  the  amendment,  which,  as  we  have  said,  under  the 
authority  of  the  case  cited,  was  properly  allowed  by  the  trial 
court.  The  second  ground  of  the  objection  to  the  allowance 
of  this  amendment  needs  no  discussion  at  our  hands,  as  it 
has  not  been  argued  in  this  court,  or  specially  noticed  in  the 
brief  of  counsel  for  the  plaintiffs  in  error.  The  third  ground 
of  the  objection  is  clearly  without  merit,  for  the  amendment, 
of  course,  does  not  stand  alone,  but  is  to  be  considered  in 
connection  with  the  original  petition,  and  the  petition,  with 
or  without  the  amendment,  set  forth  a  cause  of  action. 

2.  "During  the  progress  of  said  trial,  and  after  the  evidence 
had  been  introduced,  and  one  argument  had  from  the  plain- 
tiff's and  defendant's  counsel  each,  and  one  argument 'eatrh 
remaining,  with  an  allowance  to  each  of  more  than  one  hour, 
at  12  o'clock,  the  hour  of  recess  for  the  day  being  2  o'clock  p. 
m.,  one  of  the  jurors,  O.  E.  Wingate,  privately  announced 
and  exhibited  to  the  court  a  telegram,  showing  that  the  parent 
of  the  juror's  wife  had  died,  and  that  it  would  be  necessary 
for  the  said  juror  to  take  his  wife  to  Macon,  Ga..  and  to  do 
so  [he]  would  have  to  leave  the  city  at  4  o'clock  p.  m.  that 
day,  that  his  presence  with  her  was  necessary  for  consolation 
and  protection,  and  that  she  was  feeble  and  entirely  dependent 
upon  him;  whereupon  the  defendants  moved  the  court  to  de- 
clare a  mistrial,  which  motion  the  court  overruled,  and  refused 
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to  excuse  the  juror,  and  the  defendants,   then,   under  the  cir- 
cumstances, consented  to  the  discharge  of  the  juror,  and  that  the 
case  proceed  with  eleven  jurors."     To  the  overruling  of  the 
motion  to  declare  a  mistrial,  for  the  reasons  indicated,  excep- 
tions pendente  lite  were  filed,  and  error  is  assigned  upon  such 
ruling.     We  think,  under  the  circumstances,  the  court  should 
have  excused  the  juror  for  providential  cause,  and  then  declared 
a  mistrial,  unless  counsel  voluntarily  agreed  that  the  trial  should 
proceed  before  the  ii  remaining  jurors.     But  the  defendants 
lost  the  right  to  except  to  the  action  taken  by  the  court  by 
unconditionally  consenting  that  the  juror  Wingate  should  be 
discharged,  and  the  trial  proceed  with  the  1 1  jurors.     Bv  this 
consent  the  defendants  waived  whatever  errot  there  may  have 
been  in  the  rulings  of  the  court.     Counsel  for  the  plaintiffs  in 
error  cite  the  case  of  Simmons  v.  State,  88  Ga.  272,   14  S.  E. 
613.     The  ruling  in  that  case  does  not  sustain  the  contention 
that  the  plaintiffs  in  error,  after  unqualifiedly  consenting  for 
the  trial  to  proceed  before  the  1 1  jurors,  had  the  right  to  ex- 
cept to  the  overruling  of  the  motion  to  declare  a  mistrial, 
made  under  the  circumstances  and  for  the  cause  indicated. 
In  the  case  cited  the  right  to  except  to  the  order  and  ruling 
of  the  trial  court  was  expressly  reserved,   for  it  is  stated   in 
the   opinion   that  counsel  for  the  defendants  ^'consented  to 
proceed   with  the  trial  before  the  eleven  remaining  jurors, 
provided  it  was  distinctly  agreed  between  such  counsel  and 
the  solicitor  general,  with  the  sanction  of  the  court,  that  the 
defendants  would  reserve  the  right  to  except  to  the  order  and 
ruling  of  the  court,     *     *    *    and  it  was  then  and  there  so 
understood  and  agreed. "     Here  the  consent  of  the  defendants 
that  the  juror  Wingate  should  be  discharged  and  the  trial  pro- 
ceed before   the   1 1   remaining  jurors  appears  to  have  been 
unconditional,    no  right  to  except  to  the  ruling  of  the  court 
upon  the  motion  to  declare  a  mistrial  being  reserved. 

3.  William  Robinson  testified, by  deposition,  for  the  plaintiff, 
among  other  things,  that,  at  the  time  the  plaintiff's  husband 
was  killed,  he,  the  witness,  worked  for  the  Southern  Railway 
Company.  After  these  depositions  were  taken,  the  witness 
testified  in  a  case  brought  by  himself  against  the  Southern 
Railway  Comx>aiiy,  and  the  defendants  in  the  present  case 
contended  that  in  the  course  of  this  testimony  he  testified  that 
he  did  not  work  for  the  Southern  Railway  Company  on  a  date 
which  was  the  same  as  the  date  when  the  plaintiff's  husband 
was  killed.  The  defendants,  for  the  purpose  of  impeaching 
the  testimony  of  this  witness,  offered  to  prove  by  the  official 
stenographer  what  the  witness  had  testified  to  in  his  case 
against  the  Southern  Railway  Company.  On  motion  of  the 
plaintiff's  counsel,  this  evidence  was  excluded,  upon  the  ground 
that  no  proper  foundation  had  been  laid  for  its  introduction. 
One  ground  of  the  motion  for  a  new  trial  alleged  error  in  this 
ruling  of  the  court.  It  is  unnecessary  to  consider  the  mate- 
riality of  the  rejected  evidence  for  the  purpose  for  which  it 
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was  offered.     Section  5292  of  the  Civil  Code,  which  lays  down 
the  rule  in  reference  to  the  introduction  of  contradictory  state- 
ments for  the  purpose  of  impeaching  a  witness,   provides: 
**  Before  contradictory  statements  can  be  proved  against  him 
(unless  thev  are  written  statements,  made  under  oath  in  con- 
nection with  some  judicial  proceedings),  his  mind  should  be 
called  with  as  much  certainty  as  possible  to  the  time,  place, 
person   and  circumstances  attending  the  former  statement; 
and  if  in  writing,  the  same  shall  be  shown  to  him,  or  read  in 
his  hearing:,    if  in  existence;  and  to  lay  this  foundation,  he 
may  be  recalled  at  any  time.*'     It  is  contended  in  the  motion 
for  a  new  trial  that  no  grounds  for  the  introduction  of  this 
testimony  ** could  have  been  laid  at  the  taking  of  said  deposi- 
tions, and  the  witness  at  the  trial  of  this  ca^e  not  being  in 
court,  and,  as  movants  contend,  being  out  of  the  state,  as  ap- 
peared from  the  testimony  of  the  plaintiff  in  this  case,  it  was, 
in   the   interest  of   justice  and  truth,  proper  for  the  court  to 
admit  this  testimony."     We  do  not  think  it  would  have  been 
proper  for  the  court  to  admit  this  testimony.     The  above- 
quoted  section  of  the  Civil  Code  is  clear  and  explicit.     It  de- 
clares that,  **  before  contradictory  statements  can  be  proved 
against'*  a  witness,  the  rule  which  it  prescribes  for  the  intro- 
duction of  such   evidence   must   be  complied  with ;  and  no 
exception  to  this  rule  is  made,  either  in  this  or  any  other  sec- 
tion of  the  Code.     Plaintiffs  in  error  seek  to  have  this  court 
make  an  exception  to  the  rule  which  will  apply  to  the  facts 
of  this  particular  case.     Even  if  we  were  to  grant  that  an  ex- 
ception to  the  rule  could  be  made  in  a  case  where  it  was  shown 
that  it  was  absolutely  impossible  for  the  party  seeking  to  in- 
troduce the  contradictory  statements  to  comply  with  its  re- 
quirements,   the  circumstances  upon  which  the  plaintiffs  in 
error  rely  do  not  make  such  a  case.     It  does  not  appear  that 
the  defendants  could  not  have  sued  out  interrogatories  for  this 
witness,  for  the  sole  purpose  of  laying  the  foundation  for  the 
introduction  of  this  impeaching  testimony.     **  Where  a  wit- 
ness  makes  statements  at  variance  with  his  testimony  after 
the  taking  of  his  depositions,  the  only  way  to  take  advantage 
of  such  statements  is  to  sue  out  a  second  commission,  and  lay 
the  requisite  foundation  for  their  reception  in  evidence.**  •  29 
Am.  &  Eng.   Enc.   Law  (ist  Ed.)  788;  Kimball  v.   Davis,   ig 
Wend.  437;  Brown  V.  Kimball,  25  Wend.  259;  Stacy  v.  Graham, 
14  N.  Y.  492;  Conrad  V.  Griffey,    16  How.  39,  13  L.  Ed.  835. 
It  has  been  held  in  other  jurisdictions   that  the  impossibility 
of  compliance  with  the  rule  requiring  the  proper  foundation 
to   be   laid   before   proof  of  contradictory  statements  can  be 
made  does  not  authorize  such  contradictory  statements  to  be 
proved  without  laying  the  foundation.     In  Craft  v.  Com.,  81 
Ky.  250,  it  was  held:  **Where  the  testimony  of  a  witness  given 
on  a  former  trial  is  reproduced,  the  witness  having  died,  tes- 
timony to  the  effect  that  the  witness,  subsequent  to  the  former 
trial,  stated  that  the  evidence  given  by  him  on  that  trial  was 
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false,  is  not  competent. ' '  It  has  also  been  held,  both  by  the 
supreme  court  of  the  United  States  and  the  supreme  court  of 
Ohio,  though  the  decision  was  not  unanimous  in  either  case, 
that  if  a  witness  testifies  in  a  case,  and  subsequently  makes 
contradictory  statements,  evidence  of  such  statements  cannot 
be  introduced  at  a  second  trial,  though  the  witness  is  dead, 
and  the  party  against  whom  his  testimony  on  the  first  trial  is 
read  has  had  no  opportunity  of  laying  a  foundation  for  im- 
peaching him.  Mattox  V.  U.  S.,  156  U.  S.  237,  15  Sup.  Ct. 
337,  39  L.  Ed.  409;  Runyan  V.  Price,  15  Ohio  St.  i,  86  Am. 
Dec.  459.  To  the  same  efiect  is  the  decision  rendered  by  the 
Texas  criminal  court  of  appeals  (Stewart  v.  State,  26  S.  W. 
203),  in  which  it  was  held:  ** Where  a  witness  testifies  on  the 
examining  trial,  and  is  cross-examined,  and  soon  becomes 
insane,  his  declarations,  made  after  fifivine  such  testimony, 
are  inadmissible  on  the  trial  to  impeach  that  testimony  then 
introduced. '  *  In  the  present  case,  the  ruling  which  we  make 
does  not  go  as  far  as  the  decisions  in  these  cases ;  for,  as  al- 
ready indicated,  there  is  nothing  to  show  that  it  was  impossi- 
ble for  the  defendants  to  have  laid  the  requisite  foundation  for 
the  introduction  of  the  alleged  contradictory  statements  before 
offering  them  in  evidence. 

4.  Another  ground  of  the  motion  for  a  new  trial  is  *' because 
the  court  erred  in  admitting,  over  the  objection  of  these  de- 
fendants, the  testimony  of  the  plaintiff  herself,  as  follows:  *Q. 
When  your  husband  would  go  out  home,  what  was  his  route 
across  the  railroad?  Have  you  ever  been  with  him?  A.  I 
certainly  have.  Q.  What  was  his  route  across  the  railroad? 
A.  I  will  tell  you  exactly  the  way  we  go.  We  go  across  this 
field  to  those  tracks  there  at  the  railroad,  and  across  the  rail- 
road at  that  crossing,  * — meaning  Johns  street  crossing. ' '  This 
evidence  was  ^'objected  to  as  hearsay  and  immaterial.'*  This 
testimony  certainly  was  not  hearsay,  and  it  is  not  necessarv 
to  determine  whether  it  was  or  was  not  material,  because  if 
it  was,  as  alleged,  immaterial,  then  its  admission  by  the  court 
affords  no  cause  for  a  new  trial.  '^  Admitting  illegal  testi- 
mony which  is  wholly  immaterial  is  no  sufficient  ground  for  a 
new  trial.*'  Williams  v.  Hamilton,  30  Ga.  968.  ** Neither 
the  rejection  nor  the  admission  of  immaterial  evidence  is 
cause  for  a  new  trial.*'  Thompson  v.  Thompson,  77  Ga.  693, 
3  S.  E.  261.  See,  also,  Lindsey  v.  Lindsey,  i4Ga.  657; 
Montgomery  v.  Trustees,  70  Ga.  39  (4). 

i?.  We  have  covered  all  of  the  grounds  in  the  motion  for  a 
new  trial  requiring  special  mention;  other  grounds  are  suffi- 
ciently referred  to  in  the  fifth  headnote.  Judgment  affirmed* 
All  the  justices  concurring. 
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{Supreme  Court  of  Nebraska ^  June  ig,  igoi,) 
[86  N.  W.  Rep.   1098.] 

Bill  of  Exceptions. — Where  ponderous  articles,  which  do  not  admit  of 
physical  attachment  to  the  record  proper,  are  part  of  the  evidence  in 
the  case,  and  are  referred  to  in  the  bill  of  exceptions,  and  articles  annwer- 
ing  to  such  reference  are  filed  in  this  court  with  the  record  in  the  cau^e-, 
and  produced  at  the  hearing,  bearings  the  marks  of  identification  of  the 
official  reporter  of  the  trial  court,  and  their  identity  is  unchallenf^ed.  save 
in  the  course  of  the  argument,  the  articles  produced  will  be  treated  as  a 
part  of  the  bill  of  exceptions. 

Rlghtof  Employee  to  Assume  That  Master  Has  Exercised  Due  Care 
for  His  Protection. — An  employee  of  a  railroad  company  has  a  right  to 
assume  that  his  employer  has  taken  ordinary  precautions  to  protect  him 
from  injury  in  the  course  of  his  employment. 

Same — Whether  Contributory  Negligence  for  Brakeman  to  Go  between 
Moving  Cars.* — It  is  error  to  hold,  as  a  matter  of  law,  that  a  brakeman 
who,  in  the  course  of  his  employment,  goes  between  cars  moving  at  the 
rate  of  four  or  five  miles  an  hour,  is  guilty  of  such  negligence  as  will 
preclude  a  recovery  for  injuries  sustained  by  him  while  in  that  act, 
where  such  injuries  result  from  the  negligence  of  his  employer. 

Same — Assumption  of  Risk.* — Negligence  of  the  employer,  of  which 
the  employee  is  ignorant,  is  not  one  of  the  risks  assumed  by  the  latter 
by  his  contract  of  service. 

Case  at  Bar. — Evidence  examined,  and  held^  that  the  trial  court  erred 
in  directing  a  verdict  for  the  defendant. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Sarpy  county ;  Scott,  Judge. 

Action  by  Michael  O'Neill  against  the  Chicago,  Rock  Island 
&  Pacific  Railroad  Company.  Judgment  for  defendant,  and 
plaintifi  brings  error.     Reversed. 

M.  F.  Harrineton  and  James  Hassett  for  plaintiff  in  error. 
Billingsley  &  Greene  and  Woolworth  &  McHugh,    for  de- 
fendant in  error. 

ALBERT,  C.  This  is  an  action  brought  by  the  plaintiff  to 
recover  for  personal  injuries  sustained  by  him  by  reason  of 
the  alleged  negligence  of  the  defendant.  At  the  close  of  the 
testimony  the  court  directed  a  verdict  for  the  defendant,  and 
from  a  judgment  rendered  thereon  the  plaintiff  prosecutes 
error  to  this  court. 

At  the  threshold  of  this  case  we  are  met  by  an  objection  to 
the  bill  of  exceptions.  The  defendant  insists  that  a  part  of 
the  evidence  is  omitted  therefrom,  and  for  that  reason  the  bill 
of  exceptions  should  be  disresrarded.  The  evidence  which  it 
is  claimed  is  omitted  consists  of  ponderous  articles,  which  do 
not  admit  of  physical  attachment  to  the  record  proper.  These 
articles  are  all  referred  to  in  the  written  portion  of  the  bill  of 
exceptions,  and  articles  answering  to  such  reference  were  filed 
with  the  record  in  the  case,  and  produced  at  the  hearing  in 
this  court,  bearing  the  marks  of  identification  of  the  official 
reporter  of  the  trial  court.     TheiV  identity  is  unchallenged, 

*See  notes  at  end  of  case. 
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save  in  the  course  of  the  argument.  Under  such  circumstances, 
the  articles  produced  will  be  regarded  as  a  part  of  the  bill  of 
exceptions.  The  bill  of  exceptions,  therefore,  is  complete, 
and  will  be  considered  as  a  part  of  the  record  in  the  case. 

Coming  down  to  the  merits  of  the  case,  it  is  undisputed  that 
at  the  time  of  the  injuries  complained  of  the  plaintifi  was  in 
the  service  of  the  defendant  in  the  capacity  of  brakeman  on 
one  of  its  freight  trains.  In  the  course  of  his  employment  he 
stepped  between  two  cars  to  uncouple  them.  While  between 
the  cars,  his  foot  caught  between  the  guard  rail  and  one  of 
the  main  rails,  and  before  he  could  extricate  himself  he  was 
struck  by  one  of  the  cars,  thrown  down,  and  part  of  the  train 
passed  over  both  his  legs,  whereby  they  were  crushed  and 
mangled  so  that  amputation  was  necessary.  The  negligence 
imputed  to  the  defendant  by  the  plaintifi  is  its  omission  to  iill 
or  block  the  space  between  the  guard  and  the  main  rail  of  the 
road.  That  the  guard  rail  is  a  source  of  danger  to  those  em- 
ployed in  operating  trains  is  sufiiciently  clear  from  the  evi- 
dence. It  is  an  ordinary  iron  rail,  varying  in  length  according 
to  the  requirements  of  the  particular  place.  It  is  placed  on 
the  inner  side  of  the  main  rail,  and  parallel  with  it,  at  points 
on  the  road  where  there  is  danger  of  derailment.  The  space 
between  the  guard  and  main  rail  is  usually  about  four  inches, 
except  at  the  ends  ot  the  former,  which  are  somewhat  curved. 
What  renders  this  contrivance  dangerous  is  that  the  rails  in 
cross  sections  are  in  the  form  of  the  letter  **T,*'  and  the  guard 
rail  being  curved,  at  its  ends,  from  the  main  rail  the  foot  of 
one  walking  on  the  track  is  liable  to  be  forced  into  the  space 
between  the  two  rails,  and,  when  it  is,  it  is  difiicult  to  with- 
draw it.  It  sufiiciently  appears  from  the  evidence  that,  long 
prior  to  the  injury  complained  of,  most  railway  systems  had 
adopted  the  precaution  of  blocking  the  space  between  the  two 
rails  with  wood,  thereby  lessening  the  danger  to  the  employees. 
As  to  the  relative  advantages  and  disadvantages  of  this  pre- 
caution, the  evidence  is  conflicting;  but,  the  court  having 
directed  a  verdict,  it  will  sufiice  for  present  purposes  to  say 
that  there  was  sufiicient  evidence  to  sustain  a  finding  that  or- 
dinary care  and  prudence,  and  a  due  regard  for  the  safety  of 
its  employees,  required  the  defendant  to  keep  such  places 
blocked,  and  that  the  injury  to  the  plaintifi  would  not  have 
occurred  but  for  the  omission  of  the  defendant  in  this  regard. 
In  other  words,  there  was  sufiicient  evidence  to  establish 
negligence  on  the  part  of  the  defendant.  The  defendant  in- 
vokes the  rule  that  a  servant,  by  his  contract  of  service,  as- 
sumes the  risks  and  dangers  incident  to  his  employment,  and 
insists  that  such  rule  relieves  it  of  liability  for  the  injury  sus- 
tained by  the  plaintifi.  That  the  servant,  by  his  contract  of 
service,  assumes  certain  risks,  is  true.  Just  what  such  risks 
are,  we  are  not  required  to  determine  in  this  case,  because  it 
is  sufiicient  to  say  that  the  negligence  of  his  employer  is  not 
one  of  the  risks  assumed.     On  the  contrary,  a  servant  has  a 
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right  to  assume  that  his  employer  has  used  ordinary  care  and 
prudence  to  insure  his  safety  in  the  course  of  his  emplo3rment. 
Seley  V.  Railroad  Co.  (Utah)  23  Pac.  751;  Miller  v.  Railroad 
Co.  (Or.)  26  Pac.  70;  Steamship  Co.  v.  Ingebreirsten  (N.  J. 
Err.  &  App.)  31  Atl.  619,  51  Am.  St.  Rep.  604;  Carter  v. 
Oil  Co,  (S.  C.)  13  S.  E.  419.  27  Am.  St.  Rep.  815;  Railroad 
Co.  V.  Hines  (111.  Sup.)  23  N.  E.  102 1,  22  Am.  St.  Rep.  515'. 
Southern  Pac.  Co.  v.  Yeargin  (C.  C.  A. :  Dec,  1900)  109  Fed 
— .  We  have  not  overlooked  the  case  of  Railroad  Co.  y. 
Baxter,  42  Neb.  7Q3,  60  N.  W.  1044.  We  do  not  deem  it 
necessary  to  discuss  the  rule  laid  down  in  that  case,  because, 
in  our  opinion,  it  is  not  applicable  to  the  state  of  facts  shown 
by  this  record.  In  that  case  it  was  neither  alleged  nor  shown 
in  evidence  that  the  plaintiff  was  ignorant  of  the  defects  caus- 
ing injury.  In  the  reasoning  employed  in  the  deduction  of 
the  rule  in  that  case,  great  stress  is  laid  on  that  omission.  In 
the  present  case  it  is  alleged  in  the  petition  and  shown  by  the 
evidence  that  the  plaintiff  had  been  in  the  employ  of  the  de- 
fendant but  a  short  time  when  the  injury  occurred,  and  was  1 
ignorant  of  the  defect  causing  the  injury.  Hence  the  rule  , 
stated  in  the  case  referred  to  does  not  apply  to  the  one  at 
bar.  I 

This  brings  us  to  what  we  regard  as  the  most  difficult  Qaes- 
tion  presented  by  the  record,  and  that  is  whether  the  plaintiff  \ 

himself  was  guilty  of  such  negligence  in  the  premises  as  to  | 

preclude  a  recovery.  It  is  conclusively  established  that  the 
train  bv  which  the  plaintiff  was  injured  at  the  time  of  such 
injury  was  under  his  control  and  direction;  that,  at  the  time 
he  stepped  between  the  cars  to  uncouple  them,  they  were 
moving  at  the  rate  of  about  four  or  five  miles  an  hour;  that 
he  might,  by  a  mere  signal,  have  had  them  stopped,  and  thus 
effected  the  uncoupling  without  danger  to  himself.  There  is 
evidence  sufficient  to  sustain  a  finding  that  the  plaintiff,  though 
an  experienced  man,  had  been  in  the  employ  of  the  defendant 
but  a  short  time  when  the  injury  occurred,  and  was  ignorant 
of  the  guard  rail  at  the  point  where  the  injury  occurred.  The 
defendant  insists  that  plaintiff's  acts,  under  the  circumstances, 
amount  to  contributory  negligence,  and  bar  a  recovery.  It 
would  serve  no  useful  purpose  to  cite  authorities  in  support  of 
the  general  rule  that  there  can  be  no  recovery  if  the  negligence 
of  the  injured  party  proximately  contributed  to  the  injury. 
The  soundness  of  the  rule  is  not  questioned.  The  only  ques- 
tion is  whether  it  was  correctly  applied  in  this  case.  In  other 
words,  the  question  is  whether  the  trial  court  was  warranted 
in  holding,  as  a  matter  of  law.  that  the  acts  of  the  plaintiff, 
in  the  light  of  all  the  circumstances,  constitute  such  negligence 
as  would  defeat  a  recovery.  Negligence  is  rarely  an  unmixed 
question  of  law:  It  has  been  defined  by  this  court  as  doing 
that  which  an  ordinarily  careful  and  prudent  man  would  not 
do  under  the  existing  circumstances.  Dailev  v.  Railroad  Co., 
58  Neb.  400,  78  N.  W.  722.     The  risk  involved  is  the  deterring 
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oause.     If  the  risk  is  so  great  that  an  ordinarily  careful  and 
pradent  man  would  not,  under  the  circumstances,  assume  it, 
then  to  assume  it  is  neerligence.     The  magnitude  of  the  risk 
is  to  be  determined  by  many  considerations.     Among  them 
a.re  the  experience  and  skill  of  the  individual  in  the  perform- 
ance of  such  acts,  the  time  and  place,  and  the  instrumentalities 
involved.     These  and  other  elements  affecting  the  risk,  which 
readily  suggest  themselves,    the  plaintiff  was  bound  to  take 
into   account  in  deciding  whether  to  assume  the  risk  of  going 
between  the  moving  cars  to  uncouple  them.     But  he  was  not 
required  to  weigh  the  chances  of  negligence  on  the  part  of  the 
defendant.     On  the  contrary,  he  had  a  right  to  assume  that 
it  had  used  ordinary  care  and  taken  due  precautions  to  protect 
its  employees  from  danger.     He  was  not  required  to  anticipate 
the  negligence  of  his  employer,  but  had  a  right  to  assume  that 
it  had  performed  its  duty.     The  case  just  cited  amply  sustains 
this  proposition.     Such  an  assumption  is  not  only  warranted, 
but  is  essential  to  the  successful  operation  of  a  railroad,  which 
wUnot  admit  of  the  employee's  stopping  to  weigh  the  proba- 
bilities of  negligence  or  a  mistake  on  the  part  of  his  superiors, 
but  requires  prompt  and  unquestioning    obedience.      This 
leaves,   then,  the  bare  question  whether,  as  a  matter  of  law, 
one  who  goes  between  cars,  moving  at  the  rate  of  four  or  five 
miles  an  hour,  on  a  road  where  ordinary  precautions  have 
been  taken  for  the  safety  of  the  employees,  is  guilty  of  negli- 
Rence.     As  before  stated,   negligence   is  seldom  an  unmixed 
question  of  law.     Whether  an  ordinarily  careful  and  prudent 
man  would  do  a  particular  act  depends  upon  the  attendant 
risk.     As  we  have  seen,  the  risk  depends  in  part  on  the  indi- 
vidual doing  the  act.     A  young  man  with  long  experience  as 
a  brakeman  might  go  between  moving  cars  and  uncouple 
them  without  incurring  any  serious  risk,  while  the  same  act 
by  an  old  and  inexperienced  man  would  be  perilous  in  the  ex- 
treme.    Again,  the  risk  would  vary  according  to  the  condition 
of  the  road:  being  greater  if  it  should  be  rough  and  uneven, 
or  covered  with  ice  and  snow,  than  if  smooth  and  level,    and 
free    from  such    covering.     These  and  an    almost    infinite 
number  of  other  elements  must  be  taken  into  account  in  esti- 
mating the  risk  incurred  by  the  individual  doing  the  act.     In 
view  of  the  manifold  factors  entering  the  problem  of  estimatine 
the  risk,  it  is  impossible  to  say,  as  a  matter  of  law,  what  an 
ordinarily  careful  and  prudent  man,  under  the  circumstances, 
would  do.     From  the  evidence,  reasonable  minds  might  reach 
different  conclusions;  hence  the  question  was  one  of  fact  for 
the  determination  of  the   jury.     Railway  Co.  v.  Martin,  48 
Neb.  6s,  66  N.  W.  1007 ;  Railway  Co.  v.  Morgaii,  40  Neb.  604. 
59  N.  W.  81;  Trott  V.  Railway  Co.  (Iowa)  86  N.  W.  3.^;  Rail- 
road Co.  V.  Wymore,  40  Neb.  64^,  58  N.  W.  1120.     It  follows, 
therefore,  that  the  trial  court  erred  in  directing  a  verdict  for 
the  defendant,  and  the  judgment  should  be  reversed,  and  the 
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cause  remanded  for  a  new  trial;  and  such  is  our  recommen- 
dation. 

AMES  and  DUFFIE.  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

NOTES. 

CONTRIBUTORY  NBGIilGBNOB  IN  GOING  BBTVSTBBN  OARS 
IN  MOTION  TO  OOUPIiB  OR  UNOOUPLB  THBM. 

I.  NOT  PER  SE. 

Coupling  Cars — Vision  Obscured  by  Steann. — A  switchman,  ordered  to 
couple  cars,  stepped  in  front  of  one  of  the  cars  while  it  was  moving  at  the 
rate  of  four  miles  an  hour,  and  took  hold  of  the  link  while  eight  feet  awa j 
from  the  stationary  car  to  which  it  was  to  be  coupled.  Before  he  had  set 
the  pin  in  the  stationary  car  he  was  enveloped  and  blinded  by  cloudsof 
steam  issuing-  from  a  defective  locomotive,  and  in  consequence  his  arm 
was  caught  between  the  deadwoods  and  crushed.  Held,  that  his  contrib- 
utory negligence  was  a  question  for  the  jury,  and  the  court  did  not  err  in 
refusing  to  direct  a  verdict  for  the  defendant.  Northern  Pac.  R.  Co.  v. 
Nickels,  53  Am.  &  Eng.  R.  Gas.  388,  50  Fed.  Rep.  718,  4  U.  S.  App.  369, 
1  C.  C.  A.  625. 

Same — Without  Seeing  That  Draw-Heads  Are  Adjusted. — It  is  not  con- 
tributory negligence  for  a  brakeman  to  run  in  between  two  cars  to  couple 
them  without  stopping  to  examine  and  see  whether  the  draw-heads  are 
properly  adjusted  or  not.  King  v.  Ohio,  etc.,  R.  Co.  (C.  C),  8  Am.  &  Eng. 
R.  Cas.  119. 

Same  -  Defective  Track. — A  brakeman  was  injured  while  attempting 
to  couple  cars.  The  evidence  showed  that  the  speed  of  the  cars  was  in- 
creased by  the  wind.  It  also  showed  that  the  track  was  in  a  defective 
condition,  and  it  being  in  the  nighttime  he  stepped  into  a  hole  and 
stumbled.  Heid,  that  he  was  not  guilty  of  contributory  negligence  in 
being  on  the  track  between  the  approaching  cars.  Baird  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  128,  12  Am.  &  Eng.  R.  Cas.  75,  61 
Iowa  259, 13  N.  W.  Rep.  731, 16  N.  W.  Rep.  207. 

Same — Same. — A  car  coupler  sued  for  an  injury,  and  alleged  that  he 
stepped  between  cars  of  a  train  that  was  slowly  backing,  to  make  a  coup- 
ling, and  caught  his  foot  either  between  the  ties  or  the  rails,  and  was 
injured  by  the  wheels  of  the  train ;  that  the  ties  were  placed  too  close 
together  and  the  spaces  between  them  not  properly  filled  in,  and  that  the 
rails  were  old  and  worn,  with  splinters  projecting  from  them,  of  which 
plaintiff  was  ignorant.  It  did  not  a0irmatively  appear  that  by  the  use 
of  ordinary  diligence  he  could  have  known  of  the  defects.  Held^  that 
the  complaint  set  out  a  good  cause  of  action.  Preston  v.  Central  R.  & 
B.  Co  ,  84  Ga.  588,  11  S.  E.  Rep.  143. 

Same— Duty  to  See  That  Signals  to  Slow  Up  Are  Observed.— A 
brakeman  after  signaling  cars  to  slow  up  so  that  he  may  make  a  coup- 
ling with  safety,  must  wait  and  see  that  his  signal  is  observed,  in  order 
to  be  free  from  contributory  negligence  in  stepping  between  them  while 
they  are  moving  too  fast.  Western  R.  Co.  v,  Williamson  (Ala.),  21  So. 
Rep.  827. 

The  plaintiff,  a  brakeman  in  defendant's  employ,  was  injured  while 
cnfiT^fiT^d  in  coupling  cars,  having  his  hand  caught  between  the  dead 
blocks.  He  had  signalled  to  have  the  cars,  which  were  coming  towards 
him,  stopped,  but  the  signal  was  not  obeyed ;  and  although  he  thought 
the  cars  were  still  moving  too  fast,  he  stepped  in  between  them,  and  re- 
ceived the  injury  complained  of.  Held^  that  the  plaintifif  in  accepting  the 
employment,  assumed  the  risks  incident  to  it,  and  that  his  injury  re- 
sulted from  such  risks,  of  his  own  negligence,   and  that  the  company 
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livaa  not  responsible.    Norfolk  &  Western  R.  Co.  v,  Cottrell,  83  Va. 
512,  31  Am.  &  Eng.  R.  Cas.  235,  3  S.  B.  Rep.  123. 

Same — Duty  of  Railroads  to  Furnish  Self-Couplers. — It  is  negligence 
per  se  on  the  part  of  a  railroad  company  to  have  other  than  self-couplers 
attached  to  its  cars,  and  in  an  action  by  an  employee  for  injuries  re- 
ceived while  coupling  cars  not  provided  with  self -couplers,  whether  or 
not  plaintiff  was  guilty  of  contributory  negligence  in  going  between 
the  cars  while  they  were  in  motion  was  immaterial.  Greenlee  v.  South- 
ern Ry.  Co.  (N.  Car.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  45. 

Uncoupling  Cars. — If  it  is  the  duty  of  a  servant  to  uncouple  cars,  and 
this  cannot  easily  be  done  while  the  train  is  still,  and  if  he,  in  endeav- 
oring to  uncouple  them  while  the  train  is  in  motion,  steps  between  the 
cars  and  meets  with  an  injury  which  is  caused  by  a  want  of  repair  of 
the  roadbed,  the  court  cannot  rule,  as  a  matter  of  law,  that  he  was  care- 
less, but  should  submit  the  question  to  be  determined  by  the  jury, 
although  he  continued  in  the  employment  of  the  Company  after  he  knew 
of  the  defect.     Snow  v,  Housatonic  R.  Co.,  8  Allen  (Mass.)  441. 

Stepping  between  moving  cars  to  uncouple  them  is  not,  as  a  matter 
of  law,  negligence.  Ashman  v,  Flint  &  P.  M.  K.  Co.,  53  Am.  &  Eng. 
R.  Cas.  80,  90  Mich.  567,  51  N.  W.  Rep.   645. 

The  act  of  uncoupling  cars  while  in  motion  by  going  in  between  them, 
though  attended  with  more  or  less  danger,  does  not  necessarily  constitute 
contributory  negligence,  in  the  absence  of  a  rule  prohibiting  it ;  yet  if 
the  uncoupling  could  be  effected  with  safety  while  standing  on  the  plat- 
form of  one  of  the  cars,  the  act  of  going  in  between  them  for  that  pur- 
pose would  constitute  contributory  negligence.  Memphis  &  C.  R.  Co. 
v^  Graham,  53  Am.  &  Eng.  R.  Cas.  3%,  94  Ala.  545, 10  So.  Rep.  283. 

Going  between  moving  cars  to  uncouple  them  while  moving  at 
unusual  rate  of  speed,  after  having  signaled  engineer  to  slacken  speed, 
is  not  necessarily  contributory  negligence.  Beems  v.  Chicago,  etc.,  R. 
Co.  (Iowa),  10  Am.  Sl  Eng.  R.  Cas.  658. 

Same — Defect  in  Track. — Where  a  brakeman  cannot  easily  uncouple 
cars  when  the  train  is  standing  still,  and,  in  endeavoring  to  uncouple 
them  when  the  train  is  in  motion,  he  steps  between  the  cars,  and  there 
meets  with  an  injury  which  is  caused  by  want  of  repair  in  the  roadbed, 
it  cannot  be  ruled  he  is  careless  as  matter  of  law,  but  the  question  is 
one  for  the  jury.  Gardner  v,  Michigan  Central  R.  Co.,  58  Mich.  584,  24 
Am.  &  Eng.  R.  Cas.  435. 

Same— Unblocked  Frogs. — It  is  a  question  for  the  jury  whether  a 
switchman,  knowing  that  there  are  unblocked  frogs  in  the  yard  of  the 
railroad  company,  although  not  knowing  of  the  particular  frog  where 
he  caught  his  foot  and  was  hurt,  was  negligent  in  getting  between  mov- 
inif^  cars  to  uncouple  them,  there  being  no  rule  forbidding  the  uncoup- 
ling of  cars  while  in  motion,  and  it  appearing  that  it  was  customary  to 
do  this,  and  that  the  business  of  the  yard  could  not  well  be  done  in  any 
other  way.  Ashman  v,  Flint  &  Pere  Marquette  R.  Co.,  90  Mich.  567,  53 
Am.  &  Eng.  R.  Cas.,  N.  S.,  80,  51  N.  W.  Rep.  645. 

Same— Yard  Custom.— In  Curtis  v.  Chicago,  etc.,  R.  Co.,  95  Wis.  460, 
70  N.  W.  Rep.  664,  it  appeared  that  a  switchman  went  between  cars  in 
motion  to  uncouple  them,  using  a  stone,  as  he  walked  along  to  loosen 
the  coupling  pin  ;  that  he  could  signal  the  engineer  to  stop  the  car  and 
then  take  the  pin  out  without  danger ;  and  that  there  was  evidence  of 
a  custom  in  such  yard  with  the  permission  of  the  yard  master,  to  so 
uncouple  cars.  Heldy  that  it  was  not  negligence  per  se  to  uncouple  the 
cars  in  such   manner. 

HELD  TO  BE  CONTRIBUTORY  NEGLIGENCE. 

Coupling  Cars — Voluntarily  Adopting  Unsafe  Method. — A  brakeman» 
engaged  in  coupling  freight  cars,  went  between  the  rails,  a  few  feet  in 
front  of  an  approaching  train,  for  the  purpose  of  inserting  a  link  in  the 
draw -head  of  the  nearest  moving  car  when  it  should  reach  him.  There 
were  several  inches  of  snow  upon  the  ground.  He  slipped  when  walking 
upon  the  track,  and,  falling,  his  leg  was  run  over  and  crushed.    Held^ 
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that  it  was  no  error  to  refuse  to  receive  testimony  offered  by  the  plain- 
tiff in  rebuttal  for  the  purpose  of  showing  that  the  manner  in  which  he 
was  attempting  to  make  the  coupling  at  the  time  of  the  accident  was  a 
customary  method  known  to  the  railway  company  ;  and  that  if  the  plain- 
tiff voluntarily  and  knowingly  adopted  an  unsafe  instead  of  a  safe  way 
of  doing  the  work  mentioned,  and  thereby  received  injuries,  he  cannot 
recover  therefor.  Carrier  v.  Union  Pac.  Ry.  Co.  (Kan.),  17  Am.  A  Kng. 
R.  Cas.,  N.  S.,  514. 

Same— Coupfing-Bars  Liable  to  Slip. — A  brakeman  having  experience 
in  the  coupling  of  cars,  is  guilty  of  extreme  negligence  in  going  between 
moving  cars  for  that  purpose,  when  he  knew  that  the  coupling-bars  were 
liable  to  slip  past  each  other  and  allow  the  platforms  of  the  cars  to  come 
together.     Toledo,  W.  &  W.  R.  Co.  v.  Ashbury.  84  111.  429. 

Same — Defective  Couplers. — Where  a  brakeman  is  attempting^  to 
couple  cars  and  fails  to  do  so  at  the  first  attempt,  and,  instead  of  step- 
ping out  from  between  them  as  he'might  do,  continues  the  attempt  as 
the  cars  are  moving  on,  and  his  foot  is  caught  in  the  frog,  whereby  he  is 
injured,  although  the  company  failed  to  furnish  cars  which  coupled 
readily,  yet  its  failure  was  not  the  proximate  cause  of  the  injury  enti- 
tling plaintiff  to  recover.  Williams  v.  Central  R.  Co.,  43  Iowa  396,  14 
Am.  Ry.  Rep.  458. 

Same — Failure  to  Signal  and  Unballasted  Side  Track. — A  brakeman 
while  attempting  to  change  a  link  attached  to  an  engine,  when  it  was  in 
motion  over  an  unballasted  side  track,  the  ties  being  above  the  ground, 
caught  his  foot,  and  was  thrown  down  and  run  over,  in  daylight,  so  that 
he  must  have  seen  the  condition  of  the  side  track.  He  did  not  have  the 
engine  stopped  before  going  upon  the  track,  as  he  might  have  done, 
and  the  proof  failed  to  show  that  common  prudence  required  the  bal* 
lasting  of  such  a  side  track.  Held^  that  he  could  not  recover.  Penn- 
sylvania Co.  V,  Hankey,  93  111.  580. 

Same — Unballasted  Track. — The  plaintiff,  an  experienced  brakeman, 
jumped  from  the  tender  where  he  was  riding,  to  couple  a  car,  and  was 
injured  by  catching  his  feet  between  ties  on  an  unballasted  track.  It 
was  daylight ;  he  was  familiar  with  the  condition  of  the  track  and  had 
the  engine  entirely  under  his  control  at  such  times.  Held^  that  he  was 
guilty  of  contributory  negligence  in  trying  to  walk  on  such  a  track  to 
make  a  coupling  while  the  engine  was  in  motion.  Finnell  v.  Delaware, 
L.  &  W.  R.  Co.,  42  N.  Y.  S.  R.  354,  129  N.  Y.  669,  mem,,  29  N.  E.  Rep. 
825,  3  Silv.  App.  643. 

Same— Foot  Caught  between  Track  Rail  and  Guard  Rail. — The  plain- 
tiff, a  switchman,  was  coupling  cars,  and  whilst  so  doing  his  foot  slipped 
into  the  space  between  the  track  rail  and  the  guard  rail,  and  being 
unable  to  extricate  it,  lost  his  leg.  The  proof  showed  that  this  guaid 
rail,  which  was  upon  the  shorter  side  of  a  curve,  was  the  means  best 
calculated  to  keep  trains  rounding  the  curve  from  jumping  the  track; 
a  guard  rail  must  be  so  placed  as  to  allow  some  play  for  the  flange  of 
the  car  wheel  between  it  and  the  track  rail,  and  the  track  in  this  case 
was  a  compromise  track  to  accommodate  cars  whose  trucks  varied  in 
width,  and  which  it  was  claimed  required  more  space  between  the  track 
rail  and  the  guard  rail,  the  space  in  question  being  from  three  to  three 
and  five-eighths  inches  in  width.  The  plaintiff  could, with  a  comparative 
degree  of  safety,  have  coupled  the  cars  from  the  outside  of  the  curve. 
Upon  this  evidence  the  court  held  that  the  defendant  was  not  guilty  of 
negligence  in  the  construction  of  its  track,  but  that  the  plaintiff's  injury 
was  properly  attributable  to  his  own  negligence,  he  being  a  railroad 
man  of  considerable  experience,  who  must  have  known  the  dangers  to 
which  he  was  exposed.  Foster  v,  Chicago  &  A.  R.  Co.,  84  111.  164, 16  Am. 
Ry.  Rep.  452. 

Same — Pile  of  Cinders. — A  brakeman,  in  order  to  adjust  a  link  in  a 
draw-head,  walked  backwards  in  front  of  a  moving  car,  and  was  injured 
in  consequence  of  stumbling  over  a  pile  of  cinders.  Held,  that  he  was 
guilty  of  contributory  negligence  preventing  a  recovery  for  his  injuries. 
Houston,  etc.,  R.  Co.  v.  Smith  (Tex.  Civ.  App.),  138  S.  W.  Rep.  51. 

Same — Tripping    on    Grade    Stick    between    Ties. — In   Gleason    v. 
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Detroit,  etc.,  R.  Co.,  73  Fed.  Rep.  647,  it  appeared  that  a  br^-keman 
ivalked  in  front  of  a  car  in  motion  to  adjust  a  coupling,  but  tripped  on 
a  i^rade  stick  l>etween  the  ties  and  was  run  over ;  that  the  track  was 
covered  with  snow,  and,  at  the  point  where  he  stepped  upon  it,  was 
obstructed  by  the  rails  leading  into  a  switch  ;  and  that  he  had  had  ample 
opportunity  to  adjust  the  coupling  before  the  car  was  in  motion.  Held^ 
that  his  contributory  negligence  prevented  a  recovery,  even  if  the  com- 
pany was  negligent  in  having  the  grade  stick  between  the  ties. 

Uncoupling  Cars — Without  Necessity. — There  can  be  no  recovery 
for  the  death  of  an  employee  who  was  killed  while  attempting  to  un- 
couple moving  cars  by  being  caught  between  the  bumpers,  where  it 
appears  that  there  was  no  necessity  to  go  between  the  bumpers,  or  to 
uncouple  the  cars  while  they  were  in  motion.  Osborne  v.  Knox  &  I/.  R. 
Co.,  68  Me.  49, 19  Am.  Ry.  Rep.  7. 

Same — Rapid  Motion. — A  person  who  sees  that  a  train  does  not  stop 
for  him  to  uncouple,  but  nevertheless  rushes  in  and  tries  to  uncouple 
while  the  cars  are  in  rapid  motion,  is  guilty  of  contributory  negligence. 
Marsh  v.  South  Carolina  R.  Co.,  56  Ga.  274 ;  Henry  v,  Sioux  City  &l  P. 
R.  Co.,  21  Am.  &  Eng.  R.  Cas.  644,  66  Iowa  52,  23  N.  W.  Rep.  260. 

Same — Without  Necessity  and  without  Signaling.— In  the  absence  of 
the  conductor,  a  brakeman  was  in  charge  of  a  train  engaged  in  switch- 
ing near  a  switch-head,  and  the  train  was  moved  on  his  signals.  After 
setting  the  cars  in  motion  and  observing  their  rate  of  speed,  he  made 
one  attempt  to  uncouple,  and  desisted,  and  then,  without  ordering  or 
signaling  a  slowing  up,  again  attempted  to  uncouple  when  he  knew 
that  to  do  so  involved  the  necessity  of  his  going  with  the  cars  at  their 
rate  of  speed.  There  was  no  emergency  or  necessity  existing  requiring 
such  action.  He  was  killed,  and  his  body  was  found  on  one  of  the  main 
rails  about  fifty  or  sixty  feet  from  where  he  entered  the  track.  Held : 
(1)  That  he  was  guilty  of  contributory  negligence  such  as  to  defeat  a 
recovery  by  his  representative,  though  there  was  evidence  tending  to 
show  his  foot  was  caught  in  the  unblocked  place  between  the  guard 
and  the  main  rail ;  (2)  Whether  he  could  or  could  not  readily  and 
quickly  pull  the  coupling  pin  is  immaterial,  as,  in  either  event,  he  was 
guilty  of  negligence  in  remaining  between  the  cars  going  at  such  rate 
for  such  distance  and  until  he  reached  the  gttard  rail.  Towner  v.  Mis- 
souri Pac.  R.  Co.,  52 Mo.  App.  648. 

Same — Rough  Roadbed. — A  brakeman  went  betweeii  moving  cars  to 
uncouple  them,  and  tripped  and  fell,  receiving  the  injuries  complained 
of.  He  charged  the  company  with  negligence  in  not  having  a  smooth 
roadbed,  and  in  not  having  a  hand  hold  on  the  car ;  but  it  appeared  that 
he  knew  that  the  car  had  no  hand  hold,  and  testified  at  the  trial  that  to 
attempt  to  uncouple  under  such  circumstances  was  attended  with 
unusual  and  great  danger.  He  had  control  of  the  train  and  the  right  to 
stop  it,  when  the  uncoupling  could  have  been  done  with  safety.  Held^ 
that  he  could  not  recover.     Ohio  &  M.  R.  Co.  v,  Bass,  36  111.  App.  126. 

Same — Unblocked  Frog. — A  brakeman  of  some  experience  in  the  em- 
ploy of  a  railroad  company  stepped  between  two  box  cars  which  were 
in  motion  in  order  to  couple  them.  While  so  doing  he  slipped  into  an 
unblocked  frog,  he  fell  and  was  run  over  and  killed.  Held,  that  when 
the  railroad  company  had  showed  that  deceased  had  actual  knowledge 
of  the  alleged  danger  to  which  he  was  exposed,  the  burden  of  proof  was 
upon  plaintiff  to  show  some  excuse  for  deceased's  conduct  in  exposing 
himself  to  danger,  and  in  the  absence  of  such  excuse,  there  could  be  no 
recovery  as  the  deceased  had  clearly  been  guilty  of  contributory  neg- 
ligence. Burlington,  etc.,  R.  R.  Co.  v,  Coates,  15  Am.  &  Eng.  R.  Cas. 
265,  62  Iowa  486. 

Same — Pin  Caught  in  Draw-Head. — In  Crawford  z/.  Houston,  etc.,R. 
Co..  89  Tex.  89,  it  appeared  that  a  switchman  while  attempting  to 
uncouple  moving  cars,  found  the  pin  caught  in  the  draw-head,  and 
walked  between  the  cars  in  motion,  and  endeavored  to  pull  it  out,  but 
his  foot  caught  in  a  switch,  with  the  location  of  which  he  was  familiar, 
and  he  was  run  over  and  killed.  Held,  that  he  was  guilty  of  contribu- 
tory negligence. 
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while  performing  the  service  in  violation  of  it.     Memphis  &  C.  R.  Co.  r. 
Graham,  53  Am.  &  Eng.  R.  Cas.  3%,  94  Ala.  545,  10  So.  Rep.  283. 

Same — Departure  from  Rule  Sanctioned  by  Custom. — Where  the 
cause  of  the  death  of  a  brakeman  is  his  violation  of  a  rule,  of  which  he 
had  notice,  forbidding  him  to  enter  between  cars  in  motion  to  uncouple 
them,  such  rule  is  a  defense  to  an  action  for  the  death,  unless  plaintifF 
proves  that  the  defendant  railroad  had  sanctioned  a  departure  from  the 
rule  by  a  custom  so  universal  and  notorious  that  it  must  be  presumed 
that  defendant  had  notice  of  the  custom  and  to  have  ratified  it.  Flnh- 
rer  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.),  17  Am.  &  Eng.  R.  Cas.,  N. 
S.,    464. 


Brunswick  &  W.  R.  Co.  v,  Wiggins. 

{Supreme  Court  of  Georgia^  July  /p,  igoi^ 

[39  S.  E.  Rep.  551.] 

.  Witnesses— Credibility — Employee  of  Railroad.*— While 'a  jury  trying* 
a  case  should  give  to  the  evidence  of  a  witness  only  the  weight  to  which 
it  is,  in  their  opinion,  entitled,  yet  they  cannot,  in  the  determinatton 
of  the  issues  involved,  because  of  the  fact  that  a  particular  witness  was 
in  the  employ  of  one  of  the  parties,  arbitrarily  disregard  his  testimony, 
and  a  proper  request  to  (in  effect)  so  charge  should  not  have  been  refused. 

Trial— Arguments  —  Opening  and  Close. — To  entitle  the  defend- 
ant to  the  opening  and  conclusion  of  the  argument  in  the  trial  of  a  case 
arising  ex  delicto^  when  the  act  complained  of  was  not  one  which,  under 
the  law,  could  be  justified,  it  is  necessary  that  the  defendant  by  proper 
pleadings  admit,  not  only  the  commission  of  the  act,  which  it  is  alleged 
was  wrongful,  but  also  such  other  facts  as  would  entitle  the  plaintiff  to 
have  a  verdict,  without  proof,  for  the  amount  claimed  in  the  petition. 

Action  for  Death  by  Wrongful  Act — Negligence  and  Contributory  Neg- 
ligence— Instructions. — In  the  trial  of  an  action  brought  to  recover  dam- 
ages against  a  railroad  company  for  injuries  sustained  by  the  running 
and  operation  of  a  train  of  cars,  it  was  error  to  charge  in  such  manner 
as  to  convey  to  the  jury  the  impression  that,  if  they  should  believe  that 
both  the  company  and  the  person  injured  were  equally  negligent,  the 
plaintiff  could  recover. 

Action  for  Death  by  Wrongful  Act— Evipience  That  Deceased  Left  No 
Estate.f — In  an  action  instituted  by  a  widow  for  the  homicide  of  her 
husband,  caused  by  the  negligent  operation  of  a  train  of  cars  by  a  rail- 
road company,  evidence  going  to  show  that  the  deceased,  at  the  time  he 
was  killed,  left  no  estate  or  property,  was  inadmissible. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Berrien  county :  A.  H.  Hansell, 
Judge. 

Action  bv  Ida  Wiggins  against  the  Brunswick  &  Western 
Railroad  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

D.  H.  Pope,  for  plaintiff  in  error. 

W.  M.  Hammond  and  L.  E.  Lastinger,  for  defendant  in 
error. 

LITTLE,  J.  An  action  was  instituted  by  the  defendant  in 
error  against  the  railroad  company  to  recover  damages  for  the 

*Benson  v,  Chicago,  etc.,  Ry.  Co.  (Minn.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  797,  and  note,  804  et  seq, 

tSee  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Fasten  (Kan.),  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  138,  and  note,  143  et  seq. 
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homicide  of  her  husband,  which  she  alleered  was  occasioned 
by  the  operation  of  a  train  of  cars  over  defendant's  railroad 
at  a  public  crossing.     The  evidence  relied  on  by  (he  plaintiff 
in  the  court  below  as  a  basis  of  recovery  was  substantially  as 
follows:    Robinson,  the  husband  of  the  plaintiff,  was  a  watch- 
man at  a  sawmill  located  at  a  point  near  the  railroad.     He 
was  54  years  old  at  the  time  he  was  killed,  was  earning  $30 
per  month,  and  was  in  good  health.     Among  other  things,  it 
was  his  duty  to  fire  up  a  tramway  engine  on  the  south  side  of 
defendant's  road,  near  where  he  was  killed,  and  to  look  after 
a  lot  of  mules,  which  were  stabled  on  the  north  side  of  the 
railroad.     The  public  road  crosses  the  railroad  in  going  from 
the  mill  to  where  the  tramway  engine  was  stationed.     Usually, 
the  trains  of  defendant's  railroad  stopped  at  that  crossing. 
At  the  time  of  his  death  the  deceased  had  no  property  or  estate 
other  than  his  daily  and  monthly  wages.     Very  early  in  the 
morning  on  which  he  was  killed  the  deceased  was  at  the  mill, 
a  few  minutes  before  the  train  was  to  pass.     When  the  train 
which  killed  Robinson  approached  the  crossing  the  bell  on 
the  engine  was  not  tolled,  nor  the  whistle  blown,  but  the  train 
ran  over  the  crossing  at  a  speed  of  from  30  to  40  miles  an  hour, 
and  stopped  some  distance  beyond  the  crossing  to  put  ofi  a 
passenger  at  that  station.     Then  it  was  discovered  that  a  man, 
who  proved  to  be  the  husband,   had  been  struck  by  the  train 
on  or  near  the  crossing.     The  dead  body  was  found  on  the 
south  side  of  the  railroad,  and  about  30  feet  from  the  crossing. 
The  track  was  straight  for  a  considerable  distance  from  the 
crossing,  and  there  was  nothing  to  prevent  the  deceased  from 
seeing  the  train  after  he  had  gotton  within  18  feet  of  the  side 
track.     The  Carlisle  mortality  tables  were  introduced.     The 
engineer  testified  in  behalf  of  the  company  to  the  following 
effect:     The  station   near  which    defendant's   husband  was 
killed  was  a  flag  station.     After  he  sounded  the  road-crossing 
signals  he  got  the  signal  from  the  conductor  to  stop.     He  saw 
a  lamp  in  the  hands  of  some  one,  2  or  3  feet  from  the  cross- 
ing, when  the  locomotive  was  75  or  100  yards  distant.     When 
he  had  gotton  within  one  or  two  car  lengths  of  the  crossing  he 
saw  that  the  lamp  was  held  by   some  one  who  attempted  to 
cross  the  track  in  front  of  the   engine,  which  was  running  at 
about  20  miles  an   hour.     He  stopped   the  train  about   125 
yards  from  that  point,  and  backed  up  near  the  crossing,  where 
the  body  of  the  deceased  was    found.     Usually    the   train 
stopped  on  the  crossing.     This  occurred  between   3  and  4 
o'clock  in  the  morning.     The  bell  was  rung,  and  the  speed  of 
the  train  reduced  from  35  or  40  miles  to  about   20  miles  per 
hour  at  the  crossing.     He  was  looking  forward,   and  first  saw 
the  light  when  he  was  about  100  yards  distant,  and  was  check- 
ing the  speed  of  his  train.     The  deceased  attempted  to  run 
across  in  front  of  the  engine.     A  man  standing  at  the  crossing 
CQuld  have  seen  the  train  a  mile  and  a   half.     When  he  first 
saw  the  light  it  was  8  or  10  feet  from  the  track,  and  it  appeared 
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that  the  person  holding  it  ran  from  that  point  in  front  of  the 
engine.  The  fireman  also  testified  for  defendant  as  follows: 
He  was  on  the  engine  that  killed  the  deceased.  As  the  train 
approached  the  station  he  was  ringine  the  belL  He  saw  a 
lamp  held  by  some  one  going  down  to  the  track  from  the  mill 
on  the  north  side.  It  remained  stationary  until  just  before 
the  train  reached  the  crossing,  when  the  man  holding  the 
lamp  stepped  on  the  track  in  front  of  the  engine.  The 
whistle  was  sounded  for  the  crossing  at  the  blow  post.  Wit- 
ness saw  the  light  of  the  lamp  as  it  was  brought  down  to  the 
side  of  the  road,  as  if  a  person  was  walking  with  it.  He  first 
saw  it  when  the  engine  was  at  the  blow  post.  The  bell  was 
rung  until  the  cro  sing  was  passed,  and  just  as  the  man  hold- 
ing the  lamp  (who  was  the  deceased)  stepped  in  front  of  the 
engine  the  pilot  of  the  locomotive  struck  him,  and  threw  him 
on  the  other  side.  The  engineer  then  said  that  he  thought 
he  had  killed  the  watchman.  The  train  stopped,  and  then 
backed,  and  the  engineer  went  back.  ''No  alarm  was  given 
to  the  engineer  by  me  when  the  man  holding  the  light  was 
first  discovered,  because  I  thought  he  was  going  to  waive  down 
the  train,  but  the  light  made  no  signal  to  stop."  On  .this 
evidence  the  jury  returned  a  verdict  for  the  plaintiff  for  $i,  50a 
Defendant  made  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  it  excepted.  Other  grounds  of  the  motion  for  a 
new  trial  than  those  herein  specifically  considered  and  passed 
on  allege  that  the  trial  judge  erred  in  the  rulings  therein  set 
out.  After  having  given  these  careful  consideration,  we  are 
of  the  opinion  that  none  of  them  presents  sufficient  legal  cause 
for  the  reversal  of  the  judgment  and  the  grant  of  a  new  trial 
While  some  of  them  are  subject  to  criticism,  the  causes  of 
error  alleged  do  not  have  such  a  material  bearing  on  the  rights 
of  the  plaintiff  in  error  as  of  themselves  to  work  a  reversal. 
I.  One  of  the  grounds  of  alleged  error  is  that  the  trial  judge 
refused,  on  a  proper  request,  to  charge  the  jury  that  the  evi- 
dence of  persons  in  the  employment  of  the  railroad  company, 
in  the  absence  of  any  thing  to  discredit  or  contradict  such 
evidence,  cannot  be  arbitrarily  disregarded.  Undoubtedly,  this 
is  a  sound  proposition  of  law.  The  jury  cannot  arbitrarily 
disregard  the  evidence  of  any  witness  which  is  not  contra- 
dicted or  discredited  by  other  evidence  or  circumstances.  The 
jury  should  regard  the  testimony  of  every  witness  sworn.  They 
are  not  obliged  to  believe  it,  but  it  is  their  duty  to  give  to  the 
evidence  of  witnesses  the  weight  to  which  in  their  opinion,  as 
conscientious  men  seeking  the  truth,  they  believe  it  is  entitled: 
but  the  employment  or  business  of  a  witness  affords  no  reason 
why  this  evidence  should  arbitrarily  or  without  reason  be  dis- 
regarded. Railroad  Co.  v.  Beason,  112  Ga.  553.  37  S.  E.  863; 
Railroad  Co.  v.  Wall,  80  Ga.  202,  7  S.  E.  639.  It  is  urged 
that,  in  view  of  the  violent  and  unwarranted  attack  made  by 
plaintiff's  counsel  on  railroads  generally  and  the  witnesses 
of  the  railroad  in  this  case  as  such,  the  request  was  called  for 
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as  a  matter  of  justice.  This  may  be  so.  Certainly,  such 
attack,  if  made,  was,  to  say  the  least,  improper  under  the  evi- 
dence in  this  case,  but  we  cannot  consider  the  refusal  to 
charge  in  the  light  of  such  ah  attack,  because  no  question 
concerning  it  was  made  before  the  trial  judge  and  passed  on 
by  him,  nor  do  the  details  of  it  appear  in  the  record.  If  it 
were  otherwise,  it  is  possible  that  the  fact  that  it  was  unwar- 
rantably made  might  call  for  a  ruling  which  would  reverse  the 
judgment  on  that  ground ;  but  in  any  event,  as  a  matter  of 
law,  the  refusal  to  give  the  charge  requested  was  error. 

2.  For  the  purpose  of  securing  the  opening  and  conclusion 
in  the  argument  of  the  case  before  the  jury,  the  defendant  pro- 
posed to  amend  its  plea  by  admitting  that  the  '^ petitioner's 
husband  was  killed  by  a  tocomotive  engine  of  the  defendant, 
which  was  at  the  time  running  at  the  rate  of  from  20  to  21; 
miles  an  hour  over  a  public  crossing;  that  the  deceased  was 
of  the  age  alleged  in  the  petition,  and  that  he  was  in  good 
health ;  and  that  the  defendant  assumed  the  burden. ' '  This 
amendment  was  rejected  by  the  trial  judge  as  being  insufficient 
to  change  the  burden  of  proof,  and  to  give  the  defendant  the 
right  to  open  and  conclude  the  argument,  and,  in  our  opinion, 
properly.  The  question  of  the  right  of  the  defendant  to 
assume  the  burden  of  proof,  and  thus  secure  the  opening  and 
conclusion  of  the  argument  before  the  jury,  is,  and  has  been 
for  many  years,  a  much  vexed  one.  Our  Civil  Code  (section 
5160)  declares:  **The  burden  of  proof  generally  lies  upon 
the  party  asserting  or  affirming  a  fact,  and  to  the  existence  of 
whose  case  or  defense  the  proof  of  such  fact  is  essential." 
Ordinarily,  this  burden  lies  upon  the  plaintifi,  who,  alleging 
certain  facts  to  exist,  claims  a  right  of  recovery  against  the 
defendant ;  but  when,  in  such  a  case,  the  defendant  comes  in 
and  admits  the  facts  stated  in  the  petition  to  be  true,  and  sets 
up  matter  in  avoidance,  then  the  defendant  is  the  party  who 
asserts  the  truth  of  the  facts  so  set  up,  and  the  burden  is 
shifted  to  him  to  establish  the  facts  so  pleaded,  failing  to  do 
which  the  plaintiff  is,  without  more,  entitled  to  a  verdict. 
But  just  when  admissions  by  the  defendant  of  the  truth  of  the 
facts  asserted  by  the  plaintifi  changes  the  onus  is  a  matter 
which,  because  of  contrary  rulings  of  various  courts  and  diver- 
gent opinions  of  eminent  jurists,  has  not  been  made  entirely 
plain.  In  this  state,  however,  the  rule  in  a  civil  case  arising 
ex  contractu  is  now  well  settled,  and,  to  entitle  the  defendant 
to  the  opening  and  conclusion  of  the  argument  in  such  a  case, 
he  n)ust  admit  by  his  plea,  filed  before  the  introduction  of  any 
evidence,  facts  which,  without  further  proof,  would  entitle 
the  plaintiff  to  a  verdict  for  the  amount  claimed  in  the  declara- 
tion. Abellv.  Tarratt.  100  Ga.  732,  28  S.  E.  453;  Reid  v. 
Sewell,  III  Ga.  880,  36  S.  E.  937;  Insurance  Co.  v.  Gray.  113 
Ga.  424,  28  S.  E.  992.  For  a  very  comprehensive  and  inter- 
esting discussion  of  this  question,  see  Bailey,  Onus  Probandi, 
p.  603  et  seq.     But  a  question  which  seems  not  to  have  been 
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determined  heretofore  in  this  state   by  any  ruling  is,  what 
admissions  in  a  case  brought  to  recover  damages  for  a  tort  or 
arising  ex  delicto  are  sufficient  to  shift  the  burden  of  proof 
that  rests  on  the  plaintiff,  and  give  to  the  defendant  the  right 
to  open  and  conclude?    We  are  met  at  the  threshold  of  this 
inquiry  with  a  number  of  conflicting  decisions  from  courts 
entitled  to  high  consideration,   concerning  which   Mr.    Best 
says  that  all  the   authorities  agree  that  when  the  damages 
claimed,  or,  rather,  claimable,  are  nominal  or  liquidated,  the 
right  is  not  affected  by  their  consideration.     Best,    Beg.   & 
Rep.  §§  46-49.     Mr.  Bailey,  in  his  work  cited  supra,  says  that 
the  rock  upon  which  the  cases  have  split  is  when  the  damages 
are  to  be  assessed  within  the  discretion  of  the  jury.     In  2 
Elliott,  Gen.  Prac.  §  538,  after  laying  down  the  proposition 
that  the  party  who  would   be  defeated  if  no  evidence  were 
given  on   either  side  must  first  produce  his  evidence,    the 
authors  cite  upon  the  question  of  the  right  to  open  and  con- 
clude, on  page  67s,  note  4,  a  number  of  adjudicated  cases 
which  support  the  doctrine  that  this  rule  applies  where  the 
plaintiff  has  only  to  prove  his  damages;  but  where  the  dam- 
ages are  liquidated,  and  nothing  more  than  a  mere  computa- 
tion of  interest  or  attorney's  fees  or  the  like  is  necessary,  the 
law  is  otherwise.     The  compilers  of  the  American  &  English 
Encvclopedia  of  Pleading  &  Practice  declare  the  rule  to   be 
that  in  actions  in  which  it  is  necessary  for  the  plaintiff  to 
prove  the  amount  of  his  damages,  whether  arising  ex  con- 
tractu or  ex  delicto,  he  has  the  right  to  open  and  close,  unless 
the  defendant  admits  the  whole  amount  of  damages  claimed 
by  the  plaintiff,  which  doctrine  seems  to  be  supported   by 
adjudicated  cases  in  the  states  of  Arkansas,   Indiana,  Maine, 
Missouri,  Nebraska,  New  York,   Ohio,   South   Carolina,  Vir- 
ginia, Wisconsin,  and  Wyoming,  which  will  be  found  cited  in 
note  3,  p.  189,  of  volume  15  of  that  work.     There  is  a  class 
of  cases,  however,  sounding  in  tort,  to  which,  under  the  pro- 
visions of  our  Civil  Code,  this  rule  does  not  apply,    to  wit, 
those  to  which  a  plea  of  justification  may  be  interposed.     Sec- 
tion 3891  of  that  Code  declares  that  in  every  case  of  tort,  if 
the  defendant  was  authorized  by  law  to  do  the  act  complained 
of,  he  may  plead  the  same  as  a  justification,  and  that  by  such 
plea  admits  the  act  to  be  done,  and  he  is  then  entitled  to  all 
the  privileges  of  one  holding  the  affirmative  of  the  issue.     It 
will  be  noted  that  the  provisions  of  this  section  apply  only  to 
cases  arising  ex  delicto,    where  the  act  complained  of  was 
authorized  by  law  to  be  done,  and  in  such  a  case  it  is  not  nec- 
essary that  the  admission,  in  order  to  entitle  the  defendant  to 
the  opening  and  conclusion,  shall  goto  the  extent  of  admitting 
the  amount  of  the  damages  claimed  by  the  plaintiff;  but  the 
defendant,  by  admitting  the  act  to  be  done,  is  entitled  to  the 
privileges  of  one  holding  the  affirmative  of  the  issue.     It  is 
true,  then,  that  the  provisions  of  this  section  do  not  apply  to 
all  cases  sounding  in  tort.     Indeed,  in  the  case  of  Railway  Co. 
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V.  Morgan,  no  Ga.  171,  35  S.  E.  347,    Mr.   Justice   Lewis,  in 
delivering  the  opinion  of  this  court,  drew  the  distinction  be- 
tween the  plea  of  iustification  and  one  denying  negligence  on 
the  part  of  the  railroad  company  for  destroying  property 
belonging  to  the  plaintiff.     He  said:     ''Pleas  of  justification 
usually  refer  to  such  torts  as  malicious  prosecution,,  assault  and 
battery,  libel,  slander,  and  the  like,  and  in  them   the  defend- 
ant admits  committing  the  acts  complained  of,   and  claims 
justification  for  his  conduct.     In  this  sort  of  a  tort,  however, 
of  injuring  property  by  the  running  of  a  railroad  train,  we  do 
nqt  well  see  how  there  can  be  any  plea  of  justification,"  etc. 
So  that  our  conclusion  is  that  in   actions   brought  to  recover 
damages  for  an  act  of  a  defendant,   where  the   latter  was 
authorized  by  law  to  do  the  act  complained  of,  it  is  not  nec- 
essary, to  entitle  him  to  the  opening  and  conclusion   of  the 
argument,  that  he  shall  admit  that  the  plaintiff  is  entitled  to 
recover  the  amount  of  damages  which  he  claims,   but  he  is 
entitled  to  these  privileges,  on  filing  a  plea,   at   the  proper 
time,  by  which  he  admits  that  he  did  the  act  complained  of. 
But  in  cases  arising  ex  delicto,  where  the  defendant  was  not 
authorized  by  law  to  do  the  act  complained  of,  his  right  to  the 
opening  and  conclusion  of  the  argument  must  be  based  on  the 
general  rule  previously  stated ;  and  such  admission  must  not 
only  go  to  the  extent  that  the  defendant  did  the  act,  but  must 
go  further,  and  admit  every   material  allegation  made  in  the 
petition  which  would  authorize  the  plaintiff  to  recover  with- 
out any  proof  on  his  part.     In  the  case  of  Railroad  Co.    v. 
Brown,  102  Ga.  13,  29  S.  E.  130,  it  appeared  that  the  defend- 
ant in  error  had  instituted  an  action  against  the  railroad  com- 
pany to  recover  damages  for  the  negligent  killing  of  a  jennet 
belonging  to  the  plaintiff.     The  defendant  company  admitted 
the  killing,  and  claimed  the  right  to  open  and  conclude.     This 
right  was  denied,  and  this  court,  in  passing  upon  that  point, 
said:    ''The  effect  of  the  admission  did  not  go  far  enough  to 
shift  the  burden.     To  entitle  the  plaintiff  to  recover  he  must 
have  shown  two  things,;— the  killing;  the  value.     The  killing 
being  shown,  the  law  would  presume  negligence ;  but  it  would 
not  have  presumed  a  Value,  as  we  understand  it.     The  burden 
is  not  shifted  until  the  admissions  show  a  prima  facie  right  to 
recover,  to  rebut  which  the  defendant  undertakes.     So  long 
as  any  portion  of  the  burden  of  making  out  his  case  by  proof 
rests  on  the  plaintiff,  he  is  entitled  to  open  and  conclude, 
unless  the  defendant  introduces  no  evidence. "     In  the  Morgan 
Case,  supra,  where  the  suit  was  instituted  to  recover  damages 
from  the  company  for  the  killing  of  a  registered  Guernsey  cow 
by  the  running  and  operation  of  its  train,  it  was  ruled  that,  in 
order  to  entitle  a  defendant  to  open  and  conclude,  he  must  in 
his  answer  admit  enough  to  make  out  a  prima  facie  case  for 
the  plaintiff.     So  it  must  be  ruled  in  this  case  that  the  court 
did  not  err  in  refusing  to  allow  the  defendant  to  open   and 
conclude  the  argument  on  the  plea  which  was  sought  to  be 
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filed  for  that  purpose,  but  that,  in  order  for  the  plaintiff  to 
have  obtained  the  desired  privilege,  the  plea  should  have  gone 
further,  and  admitted  such  facts  as  would  have  entitled  the 
plaintiff  to  a  prima  facie  right  to  recover  the  amount  of  dam- 
ages stated  in  her  declaration ;  otherwise,  the  burden  of  proof 
to  establish  the  amount  of  her  recovery  would  have  still 
remained  on  her.  The  admission  only  of  her  right  to  recover 
some  amount  still  left  on  her  the  burden  to  establish  by  evi- 
dence the  amount  of  damages  which  she  sustained.  Without 
it  she  would  not  be  entitled  prima  facie  to  a  verdict. 

3.  Error  is  also  assigned  because,  after  instructing:  the  jury 
that  no  person  should  recover  damages  from  a  railroad  com- 
pany for  injuries  to  himself  or  property  where  the  same  is 
done  by  his  consent,  or  because  of  his  nesrligence ;  and  that 
if  the  deceased  and  the  agents  of  the  company  were  both  nec:- 
ligent  the  plaintiff  might  recover  damages,  but  they  might  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  default 
attributable  to  him,  the  court  charged  as  follows:  **If  the 
plaintiff  himself  was  guilty  of  negligence,  and  the  railroad 
company  was  guilty  of  negligence,  then  you  may  take  into 
consideration  the  amount  of  negligence  on  each  side.  If 
the  deceased  was  guilty  of  negligence,  you  may  then  diminish 
the  recovery  which  the  widow  would  be  entitled  to  in  pro- 
portion to  the  default  of  the  defendant  to  that  of  the  deceased.  '* 
Without  further  explanation,  this  charge  was  error.  Under 
it,  if  the  jury  believed  that  both  the  company  and  the  deceased 
were  equally  negligent,  then  they  could  still  find  for  the  plain- 
tiff. As  a  matter  of  law,  the  plaintiff  cannot  recover  for 
injuries  inflicted  by  the  negligence  of  an  agent  of  a  railroad 
company  in  the  operation  of  its  trains,  if  both  the  agent  and 
the  person  injured  are  equally  negligent  at  the  time  the  injury 
was  sustained.  Section  2322  of  the  Civil  Code  declares  that 
no  person  shall  recover  damages  from  a  railroad  company  for 
injuries  to  himself  where  the  same  is  caused  by  his  own  neg- 
ligence, but,  if  the  complainant  and  the  agents  of  the  com- 
pany are  both  at  fault,  the  former  may  recover,  but  the 
damages  shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  default  attributable  to  him.  This  section  of  the  Code 
has  been  repeatedly  construed  by  this  court.  See  Railwav  Co. 
V.  Watson,  104  Ga.  243,  30  S.  E.  818.  In  the  case  of  Railroad 
Co.  V.  Newman,  94  Ga.  560.  21  S.  E.  219,  it  was  ruled  in  ref- 
erence to  this  subject  that:  ** Where  the  injury  complained  of 
was  the  result  of  mutual  negligence  by  the  plaintiff's  servant 
and  the  defendant,  there  can  be  no  recovery  unless  the  serv- 
ant was  less  in  fault  than  the  defendant. ' '  In  the  case  of  Rail- 
road Co.  V.  Winn,  19  Ga.  445f  Judge  Lumpkin,  in  discussing 
the  principle  now  under  consideration,  said:  **And  the  law, 
in  conformity  with  common  sense,  declares  that,  if  both  parties 
are  equally  in  the  wrong,  neither  can  or  ought  to  maintain  an 
action  against  the  other. ' '     In  the  case  of   Railroad  Co.  v. 
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Davis,  27  Ga.  119,  McDonald,  J.,  in  deliverine  the  opinion  of 
the  court,  used  this  language:    '4t  might   so  happen,  in  a 
case  of  mutual  negligence,  that  the  jury  could  not  determine 
the  preponderance  of  the  blame,  and  some  authorities  say  that 
in  such  case,  there  being  no   mode  of  apportioning  damages 
at  law,  there  can  be  no  recovery.**     In  a  very  recent  case 
(Willingham  v.  Railway  Co.,  113  Ga.  374,   38  S.  E.   843)  this 
court  approved  the  following  charge  on  that  subject:    *'If  the 
defendant  [the  railroad  company]  was  less  negligent  than  plain- 
tiff, plaintiff  could  not  recover.'*     It  would  seem,  under  these 
authorities,  that  the  charge  that  the  jury  might  take  into  con- 
sideration the  amount  of  negligence  on   each  side,  and  if  the 
deceased  was  guilty  of  negligence  they  might  diminish  the 
recovery  to  which  the  widow  would  be  entitled  in  proportion 
to  the  fault  of  the  defendant  to  that  of  the  deceased,    was 
error,  for  the  reason  that,  if  they  were  both  equally  negligent, 
the  widow  of  deceased  might,  nevertheless,  under  this  charge, 
have  recovered :  the  duty  devolving  on  the  jury  to  make  the 
recovery  in  proportion  to  the  fault.     In  the  Watson   Case, 
supra,  which  was  reversed,  the  trial  judge  distinctly  charged 
the  jury  that  if  the  fault  was  half  and  half,  one  party  as  much 
at  fault  as  the  other,  they  would  have  the  right  to  give  the 
plaintiff  damages.     This  was    stating  the    conclusion  that 
could  be  drawn  from  the  charge  in  the  present  case  in  plain 
words.     That  charge  was  held  to  be  error,  and   because  the 
same  rule  of  liabilitv  might  be  taken  by  the  jury  from  the 
charge  in  this  case  a  reversal  of  the  judgment  must  follow. 
4.  The  remaining  ground  of  the  motion   which  we  have  to 
consider  is  the  assignment  that  the  court  erred   in  allowing 
plaintiff's  counsel  over  defendant's  objection  to  prove  by  the 
plaintiff  herself  what  estate  or  property  her  husband  had  at 
the  time  he  was  killed,  her  testimony  being  that  he  had  none. 
If  there  were  no  other  reason  which  required  a  reversal  of  the 
judgment,  the  admission  of  this  testimony,   under  the  facts 
of  this  case,  would  certainly  be  sufficient  to  set   it  aside.     If 
the  plaintiff  was  entitled  to  recover  at  all,  she  was  only  so 
because  of  the  negligence  of  defendant  company.     The  rights 
of  each  party  are  well  established  by  law.     If  the  negligence 
of  the  company  was  the  cause  of  the  homicide  of  her  husband, 
then,  whether  the  deceased  was  rich  or  poor,   whether  the 
defendant  was  a  corporation  or  an   individual,   she  was.  in 
the  absence  of  fault  or  want  of  care  on  his  part  sufficient  to 
bar  a  recovery,  entitled  to  have  a  verdict  for  the  full  value  of 
his  life.     We  are  unable  to  see  how  the  fact  that  deceased  was 
or  was  not  possessed  of  any  estate  at  the  time  he  was  killed 
could  affect  the  measure  of  the  recovery  or  the  liability  of  the 
defendant.     Evidently,  the  evidence  was  not  sought  to  be 
introduced  for  the  purpose  of  fixing  a  liability  on  the  defendant 
company,  and  it  ought  not  to  have  been  received,  because  it 
might  have  affected  the  measure  of  the  recovery.     Certainly, 
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it  had  nothing  to  do  with  the  case,  and  inasmuch  as  it  was 
admitted  as  a  part  of  the  evidence,  over  the  objection  of  defend- 
ant's counsel,  no  other  recourse  is  left  to  a  reviewinsr  court 
than  to  set  aside  the  verdict  and  grant  a  new  trial.  Judgment 
reversed.     All  the  justices  concurring. 


Roy  etcd.  v.  Griffin  et  ux, 

{Supreme  Court  of  Washingtony  Sept.  J 2, 1901,) 

[66  Pac.  Rep.  120.] 

Sale — Shipping  Instructions— Delivery  to  Carrier — Effect.* — Defend- 
ants' sawmill  was  situated  at  H.,  on  the  I.  Railway,  whicb  connected 
with  the  C.  P.  Railway  at  S.  Plaintiffs  had  purchased  lumber  of 
defendants,  and  instructions  from  plaintiffs  as  to  the  shipping  of  sach 
lumber  were  that  the  defendants  should  load  and  ship  "via  C.  P.  Line.'* 
Held,  that  delivery  by  defendants  to  the  carrier  at  H.  constituted  a  dellT- 
ery  to  plaintiffs,  relieving  defendants  of  liability  for  damages  sustained 
to  the  lumber  in  transit. 

Appeal  from  superior  court,  Whatcom  county;  H.  E. 
Hadley,  Judge. 

Action  by  L.  Roy  and  another  against  D.  A.  Grifi&n  and 
wife.  From  a  judgment  in  favor  of  defendants,  plaintifls 
appeal.     Affirmed. 

Allen  &  Allen,  for  appellants. 
Fairchild  &  Bruce,  for  respondents. 

PER  CURIAM.  Action  for  damages  for  breach  of  shipping 
contract.  Plaintiffs  purchased  lumber  and  shingles  from  the 
defendant  D.  A.  Griffin,  under  an  agreement  whereby  plain- 
tiffs agreed  to  buy  shingles  and  defendants  agreed  to  sell,  and 
it  was  stipulated  that,  in  consideration  of  plaintiffs  waiving 
personal  inspection  of  the  shipment,  defendants  guarantied 
maximum  weight,  quantity  to  be  as  charged  on  invoice,  and 
quality  to  conform  to  the  established  grading  in  every  par- 
ticular, and  defendants  agreed  to  pay  expense  of  repacking 
broken  bunches  and  extra  freight  paid  for  cars  loaded  to  less 
than  their  minimum  capacity,  to  brand  all  shingles  with  a 
stencil  of  plaintiffs,  and  that  any  loss  sustained  by  failure  in 
any  of  these  respects,  or  by  any  error  or  negligence  on  the 
part  of  the  defendants,  should  be  paid  by  defendants.  The 
terms  of  payment  were  90  per  cent,  advance,  less  2  per  cent, 
discount,  balance  on  return  of  expense  bill.  The  shipping 
instructions  were,  **Bill  from  Roy  &  Roy  to  Roy  &  Roy, 
Shoreham,  Minn.  Notify  W.  L.  Martin.  Via  C.  P.  and  Soo 
Line.'*  Under  this  agreement  five  cars  were  shipped. 
Defendants*  mill,  at  which  the  shingles  were  manufactured,  is 

♦As  to  what  constitutes  delivery  of  freight  by  carrier,  see  generally.  9 
Cent.  Dig.,  col.  221  et  seq.  ;  fd,  col.  813  et  seq.  ;  /d.  col.  666  et  seq,  ;  S 
Am.  &  Eng.  Enc.  Law  (2d  Eid.^  191  et  seq,  ;  Id,  427  et  seq. ;  6  /d,  64€ 
//  seq,  ;  1  Rap.  &  Mack's  Dig.  757  et  seq. ;  2  /d.  90  et  seq. 
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situated  on  the  Seattle  &  International  Railway  line  at  Hol- 
lingsworth,  now  Deming,  in  this  state,  a  short  distance  south 
of  Sumas,  the  nearest  point  on  the  Canadian  Pacific  Railway, 
and  the  nearest  shipping  point  to  the  mill.  The  Canadian 
Pacific  Railway  cars  were  on  the  railway  line  at  Rollings- 
worth,  and  defendants  loaded  the  five  cars  with  shingles.  It 
ivas  shown  that  the  shingles,  of  quantity,  quality,  and  weight, 
according  to  the  specifications  of  the  order,  were  loaded  into 
the  cars.  The  cars  were  taken  by  the  conductor  with  the 
shipping  directions,  and,  upon  arrival  at  Sumas,  bills  of  lad- 
ing were  made  over  the  Canadian  Pacific  and  Soo  Lines.  Bills 
of  lading  were  delivered  to  the  plaintiffs,  and  a  payment  of  90 
per  cent,  made  thereon.  Upon  arrival  at  destination  the  cars 
did  not  contain  the  number  of  shingles  as  billed,  and  for  the 
deficiency  the  plaintiffs  demand  damages  in  the  sum  of  $430.70. 
At  the  conclusion  of  the  testimony  before  the  jury  the  fol- 
lowine  appears  of  record :  **And  now  on  this  12th  day  of 
September,  1899,  the  plaintiffs  and  defendants  having  each 
announced  that  their  evidence  was  closed,  and  attorney  for  the 
plaintiffs  at  this  time  states  to  the  court,  'That  if  the  defend- 
ants* contention  of  the  law  is  correct  as  to  a  delivery,  and  that 
if,  under  the  contract  and  dealings  of  the  parties,  the  shingles 
in  controversy  were  delivered  to  the  plaintiffs  at  the  time  the 
same  were  taken  possession  of  by  the  railroad  company  at 
Deming,  such  ruling  will  dispose  of  the  case  adversely  to  the 
plaintiffs.'  **  Thereafter  the  court  withdrew  the  cause  from 
the  consideration  of  the  jury,  and  filed  its  findings  of  fact  and 
conclusions  of  law,  and  entered  judgment  of  dismissal  against 
plaintiffs. 

The  vital  finding  of  fact  is  that  the  defendants  delivered  the 
shingles  to  plaintiffs  when  the  cars  were  loaded  at  Hollings- 
worth.  Plaintiffs  have  excepted  to  this  finding  of  fact  We 
have  examined  the  record,  and  do  not  think  we  ought  to  dis- 
turb the  finding.  There  had  been  a  continued  course  of  deal- 
ing between  plaintiffs  and  defendants.  Similar  orders  for 
shingles  had  been  frequently  made  before  the  one  in  con- 
troversy, and  it  was  understood  between  the  parties  that  the 
shipments  of  shingles  were  only  made  at  HoUingsworth.  The 
Seattle  &  International  Railway  was  a  common  carrier,  and 
connecting  with  the  Canadian  Pacific  Railway  at  Sumas.  It 
must  be  assumed  that  the  shipping  directions  from  plaintiffs 
requested  such  shipments  from  HoUingsworth  by  way  of  the 
Canadian  Pacific  Railway  and  Soo  Lines  to  the  point  of 
destination,  as  h^d  been  the  usual  course  of  such  shipments. 
But  the  finding  that  the  shingles  were  delivered  when  the  cars 
were  loaded  at  HoUingsworth  is  decisive  of  the  cause.  It 
appears  that  whatever  shortage  in  quantity  of  shingles  was 
found  when  the  consignment  was  received  at  the  point  of 
destination  occurred  after  the  cars  were  loaded  by  defendants 
at  HoUingsworth.  The  shipping  instructions  were  merely  to 
load  and  ship  by  way  of  the  Canadian  Pacific  and  Soo  Lines. 
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''To  constitute  a  delivery  there  must  be  a  change  of  possession 
from  the  shipper  to  the  carrier,  and  the  former  must  relin- 
quish all  custody  and  control  of  the  property  for  the  time 
being:,  leaving  exclusive  possession  to  the  carrier/*  5  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  pp.  181,  187;  2  Ror.  R.  R.  p.  1281; 
Wheelhouse  V.  Parr,  141  Mass.  593,  6  N.  E.  787;  Knilder  v. 
Ellison,  47  N.  Y.  36,  7  Am.  Rep.  402.  It  will  be  observed  that 
the  shipping  instructions  directed  the  defendants  to  load  and 
ship.  When,  therefore,  under  the  usual  course  of  dealing  be- 
tween the  parties,  the  defendants  loaded  and  shipped  the 
shine:les  upon  the  line  of  the  common  carrier  which  received 
and  took  charge  thereof,  defendants*  contract  was  completed. 
Any  liability  thereafter  for  damage  in  the  shipment  must  be 
imputed  to  the  carrier,  and  not  to  the  defendants.  The  judg- 
ment is  affirmed. 


Southern  Pac.  R.  Co.  et  al,  v.  United  States. 
United  States  z/.  Southern  Pac.  R.  Co.  ef  a/. 

{Circuit  Court  of  Appeals ^  Ninth  Circuity  May  20,  ipoi.) 

[109  Fed.  Rep.  913.] 

Public  Lands — Grant  to  Southern  Pacific  Railroad  Connpany — Scope 
of  Grant  of  1871.— The  proviso  attached  to  the  grant  of  lands  to  the 
Southern  Pacific  Railroad  Company  for  the  construction  of  a  branch 
line  by  section  23  of  Act  March  3,  1871  (16  Stat.  573),  that  such  g^rant 
should  **in  no  way  affect  or  impair  the  rights,  present  or  prospective, 
of  the  Atlantic  and  Pacific  Railroad  Company,  or  any  other  railroad 
company,*'  excluded  from  such  grant  all  lands  to  which,  at  the  time  the 
Southern  Pacific  Company  filed  the  map  of  the  definite  location  of  its 
branch  line,  the  Texas  Pacific  Railroad  Company  had  acquired  a  pro- 
spective right  under  the  same  act  by  the  filing  of  the  map  of  its  general 
route,  and  which  were  thereupon,  as  required  by  the  act,  withdrawn 
from  the  market  by  an  executory  order. 

Same — Construction  of  Grants — Definite  Location  of  Road.* — A  line 
of  railroad  is  not  **definitely  fixed,"  within  the  meanincr  of  an  act  grant- 
ing lands  on  either  side  of  such  line  to  aid  in  its  construction,  so  as  to 
determine  the  exterior  limits  of  the  grant,  and  prevent  the  lands  from 
being  granted  to  or  earned  by  another  company,  until  it  has  been 
definitely  located  on  the  ground,  and  such  location  approved  by  the 
action  of  the  company,  so  that  it  cannot  thereafter  be  changed  at  its 
option,  and  a  map  of  such  location  filed  with  the  government  in  the 
usual  and  proper  manner. 

Same — Texas  Pacific  Line  in  California. — The  line  of  road  of  the  Texas 
Pacific  Railroad  Company  was  never  **definitely  fixed"  in  the  state  of 
California  on  the  route  surveyed  between  Yuma  and  San  Diego  by  way 
of  the  San  Gorgon io  Pass,  so  as  to  give  that  company  any  prospective 
right  to  the  lands  adjacent  to  such  line  under  the  grant  made  by  Act 
March  3,  1871  (16  Stat.  573),  which  would  prevent  such  lands  from  pass- 
ing to  the  Southern  Pacific  Company  under  the  grant  to  that  company 
made  by  the  same  act,  where  such  lands  were  within  the  limits  of  its 
grant  as  fixed  by  the  location  and  construction  of  its  road. 

Same— Variance  from  Route  Designated  In  Act. — The  act  incorpora- 

♦See  generally,  6  Rap.  &  Mack's  Dig.  1121  et  seq, ;  6  Id.  135  et  seq. ; 
19  Am.  &  Eng.  Knc.  Law  336  et  seq. 
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ting^  the  Texas  Pacific  Railroad  Company,  and  making  it  a  grant  of  lands 
to  aid  in  the  construction  of  its  road,  which  required  it  to  construct  the 
"w^estern  section  of  its  road  from  a  point  on  the  Colorado  river  at  or  near 
tlie  southeastern  boundary  of  California  to  San  Diego,  ** pursuing  in 
tHe  location  thereof,  as  near  as  may  be,  the  thirty-second  parallel  of 
north  latitude,*'  did  not  authorize  the  construction  of  its  road  on  the 
line  surveyed  between  8uch  points  by  way  of  the  San  Gorgonio  Pass, 
»«rar  the  thirty-fourth  parallel ;  and  the  selection  of  such  route,  even  if 
the  line  had  l>een  definitely  fixed  thereon,  would  not  have  given  the 
company  any  prospective  right  to  the  lands  adjacent,  under  the  act. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  California. 

Joseph  H.  Call,  for  the  United  States. 

Wm.  Singer,  Jr.  (Wm.  F.  Herrin,  of  counsel),  for  Southern 
Pac.  R.  Co. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and 
HAWLEY,  District  Judge. 

HAWLEY,  District  Judge.  The  general  history,  character, 
and  nature  of  these  suits  are  fully  stated  in  the  opinion  of  the 
circuit  court  in  U.  S.  v.  Southern  Pac.  Co.,  94  Fed.  427,  to 
which  reference  is  here  made.  It  appears  therefrom  that 
three  separate,  independent  suits  were  instituted  by  the 
United  States  against  the  Southern  Pacific  Railroad  Company 
for  the  purpose  of  determining  the  title  to  certain  odd-numbered 
sections  of  land  within  the  20  and  30  mile  limits  of  the  grant 
made  by  the  United  States  to  the  Southern  Pacific  Railroad 
Company  by  act  of  congress  of  March  3,  1871,  which  lands  are 
also  within  20  miles  of  the  general  route  of  the  Texas  Pacific 
Railroad  Company,  as  indicated  by  its  map  thereof  filed  in 
the  office  of  the  secretary  of  the  interior,  or  within  30  miles  of 
the  alleged  definite  location  of  the  Texas  Pacific  Railroad 
Company  from  Yuma,  on  the  Colorado  river,  by  way  of  San 
Gorgonio  Pass,  to  San  Diego,  Cal. ;  to  cancel  such  patents  as 
had  theretofore  been  issued  by  the  government  of  the  United 
States  to  the  Southern  Pacific  Railroad  Company  under  the 
grant  of  March  3.  1871;  and  to  quiet  the  complainant's  title 
to  all  of  the  lands  referred  to.  Pending  the  preliminary  stages 
of  the  proceedings  in  these  cases,  the  court,  upon  the  filing  of 
a  stipulation  bv  the  respective  counsel,  made  an  order  con- 
solidating the  suits.  After  the  consolidation,  the  government, 
on  May  26,  1896,  filed  an  amended  and  supplemental  bill  of 
complaint,  on  which  issue  was  thereafter  duly  joined,  and  the 
suit  tried.  Prior  to  the  submission  of  the  cause  in  the  circuit 
court,  the  government  dismissed  the  suit  in  so  far  as  it  con- 
cerned all  of  the  lands  mentioned  for  which  patents  had  been 
issued  by  it,  except  about  5,000  acres,  which  the  Southern 
Pacific  Railroad  Company  had  contracted  to  sell  to  the 
Colorado  River  Irrigation  Companv,  a  party  defendant 
herein.  The  suit  as  submitted  to  the  circuit  court  involved 
those  5,000  acres,  and  all  of  the  unpatented  odd-numbered 
sections  of  land  embraced  within  the  primary  and  indemnity 
limits  of  the  Southern  Pacific  Company's  grant  of   March  3, 
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1871,  that  are  also  within  20  miles  of  the  general  route  of  the 
Texas  Pacific  Company,  as  indicated  bv  its  maps  thereof  filed 
in  the  general  land  office,  or  within  30  miles  of  the  asserted 
definite  location  of  the  Texas  Pacific  Railroad  from  Yuma, 
by  way  of  San  Gorgonio  Pass,  to  San  Diego,  Cal.  The  cir- 
cuit court,  upon  the  hearing  of  the  case,  held  that  the  United 
States  were  entitled  to  a  decree  for  the  lands  within  the  20 
mile  limits  of  the  map  of  general  route  filed  in  1871  by  the 
Texas  Pacific  Railroad  Company,  which  were  reserved  by 
executive  orders  in  October,  1871,  which  lands  are  unpatented. 
As  to  the  remainder  of  the  lands  described  in  the  bill,  includ- 
ing a  quarter  section  claimed  by  one  Crawford  as  a  homestead, 
the  court  adjudged  that  the  government  take  nothing,  and  a 
decree  to  that  effect  was  duly  entered.  From  this  decree  the 
Southern  Pacific  Railroad  Company  and  the  other  defendants 
appealed,  and  assigned  as  error  that  the  court  erred  in  decid- 
ing that  the  United  States  are  the  owners  by  title  in  fee  simple 
absolute,  or  the  owners  in  any  wise  of  the  lands,  or  any  part 
thereof,  described  in  the  first  subdivision  of  the  decree.  From 
that  part  of  the  decree  against  the  United  States  as  to  the 
lands  embraced  by  the  bill,  other  than  those  reserved  in 
the  act  of  1871  for  the  Texas  Pacific  Railroad  Company,  the 
United  States  took  a  cross  appeal,  and  made  the  following 
assignment  of  errors : 

**(i)  The  court  erred  in  refusing  to  adjudge  that  the  United 
States  was  the  owner  by  title  absolute  and  in  fee  of  the  lands 
described  in  the  bill,  situated  outside  of  the  twenty-mile  limits 
of  the  line  of  route  of  the  Texas  Pacific  Railway  Company, 
shown  by  the  map  filed  by  said  company  on  October  15,  1871. 
(2)  It  being  the  intention  of  congress,  by  the  act  of  March  3, 
1 871,  to  exclude  and  except  from  the  grant  to  the  Southern 
Pacific  Railroad  Company,  made  by  the  act  of  March  3,  1871, 
all  of  the  lands  to  which  the  TexasPacific  Railway  Company 
had  a  present  or  prospective  right,  to  wit,  the  lands  within 
forty  miles  of  the  line  of  route  of  said  Texas  Pacific  Railway 
Company,  as  definitely  fixed,  the  court  erred  in  adjudging  that 
the  United  States  was  not  entitled  to  a  decree  for  the  lands 
within  forty  miles  of  the  line  of  route  surveyed  and  fixed  upon 
for  construction  by  said  company  from  Fort  Yuma,  on  the 
Colorado,  via  San  Gorgonio  Pass,  to  the  Bay  of  San  Diego, 
as  more  fully  described  in  the  annual  report  of  said  company 
to  the  secretary  of  the  interior  for  the  year  ending  June  30, 
1874,  and  erred  in  refusing  to  annul  all  patents  issued  to 
said  Southern  Pacific  Railroad  Company  for  such  lands.  (3) 
It  being  the  intention  of  congress  to  exclude  and  except  from 
the  Southern  Pacific  grant  of  March  3,  1871,  all  the  lands 
designated  by  odd-numbered  sections  within  the  forty-mile 
limits  of  the  line  of  route  of  the  Texas  Pacific  Company  be- 
tween the  Colorado  river  and  the  Pacific  Ocean,  the  court 
erred  in  refusing  to  grant  to  the  United  States  a  decree  quiet- 
ing its  title  and  annulling  patents  issued  to  all  or  any  of  the 
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lands  within  forty  miles  of  the  line  of  route  of  the  Texas 
Pacific  Railway  Company  between  the  Colorado  river  and 
the  Pacific  Ocean,  as  designated  and  fixed  in  section  i  of 
said  act  of  March  t^,  1871,  to  wit,  from  *a  point  on  the  Rio 
Colorado  at  or  near  the  southeastern  boundary  of  the  state  of 
California;  thence  by  the  most  direct  and  eligible  route  to  San 
Diego,  California,  to  ship's  channel  in  the  Bay  of  San  Diego, 
in  the  state  of  California,  pursuing  in  the  location  thereof,  as 
near  as  may  be,  the  thirty-second  parallel  of  north  latitude.  * 
(4)  The  court  erred  in  adjudging  defendant  Colorado  River 
Irrigation  Company  to  be  a  bona  fide  purchaser  from  the 
Southern  Pacific  Railway  Company  for  any  of  the  lands 
described  in  the  bill  for  which  this  suit  is  brought.  (5)  As  to 
the  northwest  quarter  of  section  17,  township  7  south,  range 
3  east,  as  to  which  tract  the  court  dismissed  the  bill,  it  appear- 
ing that  said  land  is  outside  of  the  granted  limits  of  the  grant 
to  the  Southern  Pacific  Railroad  Company,  and  that  said  tract 
was  settled  upon  as  a  homestead  on  August  i,  1887,  by  one 
Joseph  Crawford,  he  being  duly  qualified,  and  he  having  a 
valid,  subsisting,  and  unexpired  settlement  right  upon  said 
land  under  the  homestead  law,  upon  October  3,  1887,  when 
said  Southern  Pacific  Railroad  Company  selected  said  land  as 
indemnity,  the  court  erred  in  refusing  to  grant  the  United 
States  a  decree  annulling  the  patent  and  certification  of  said 
land  to  said  company. '' 

Both  parties  claim  grants  of  land  under  the  provisions  of 
the  act  entitled : 

"An  act  to  incorporate  the  Texas  Pacific  Railroad  Company, 
and  to  aid  in  the  construction  of  its  road,  and  for  other  pur- 
poses."    16  Stat.  573. 

Section  i  of  this  act  provides  for  the  incorporation  of  the 
Texas  Pacific  Railroad  Company,  and  authorized  it  to  lay 
out — 

''Locate,  construct,  furnish,  maintain  and  enjoy  a  continuous 
railroad  and  telegraph  line,  with  the  appurtenances,  from  a 
point  at  or  near  Marshall,  county  of  Harrison,  state  of  Texas ; 
thence  by  the  most  direct  and  eligible  route,  to  be  determined 
by  said  company,  near  the  thirty-second  parallel  of  north  lati- 
tude, to  a  point  at  or  near  El  Paso ;  thence  by  the  most  direct 
and  eligible  route,  to  be  selected  by  said  company,  through 
New  Mexico  and  Arizona,  to  a  point  on  the  Rio  Colorado,  at 
or  near  the  southeastern  boundary  of  the  state  of  California ; 
thence  by  the  most  direct  and  elierible  route  to  San  Dieeo, 
California,  to  ship's  channel,  in  the  Bay  of  San  Diego,  in  the 
state  of  California,  pursuing  in  the  location  thereof,  as  near 
as  may  be,  the  thirty-second  parallel  of  north  latitude,  and  is 
hereby  vested  with  all  the  powers,  privileges,  and  immunities 
necessary  to  carry  into  effect  the  purposes  of  this  act. ' ' 

Section  9  provides  as  follows : 

**That  for  the  purpose  of  aiding  in  the  construction  of  the 
railroad  and  telegraph   line   herein  provided    for,    there  is 
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,  ^^f^m     ^  jy  the  government  to  the  Southern  Pacific  Railroad 

^  y,  March  3,  1871  ?    The  answer  to  this  question  will  dis- 

A  the  appeal  taken  herein  by  the  Southern  Pacific  Com- 
^y,  and  will  be  found  in  the  opinion  of  the  court  in  U.  S.  v. 
^olton  Marble  &  Lime  Co.,  146  U.  S.  615,  13  Sup.  Ct.  163, 
36  L.  Ed.  1 104.  It  is  true  that  in  that  case  the  court  confined 
itself  to  the  conflicting  claims  of  the  Southern  Pacific  and  the 
Altantic  &  Pacific  Company ;  but,  by  reference  to  the  pro- 
visos in  the  erant  to  the  Southern  Pacific,  it  will  be  seen  that 
it  also  includes  ''present  or  prospective'*  rights  of  **any  other 
railroad  company'*;  and  it  therefore  necessarily  follows  that 
the  views  expressed  by  the  supreme  court  in  that  case  apply 
with  equal  force  to  the  conflicting  claims,  if  any,  between  the 
Southern  Pacific  and  the  Texas  Pacific,  because  whatever  rights 
the  Texas  Pacific  Company  ever  acquired  to  any  of  the  lands  in 
question  continued  to  exist  until  the  act  of  forfeiture  passed 
by  congress  February  28,  1885,  and  as  lone  before  that  time 
th^  Southern  Pacific  Company  had  built  the  road  it  was 
authorized  to  construct,  and  filed  in  the  general  land  office 
maps  showing  its  definite  location,  it  necessarily  follows  that 
if  at  the  latter  date  the  lands  in  suit,  or  any  of  them,  were  for 
any  reason  reserved,  or  were  lands  to  which  the  Texas  Pacific 
Company  had  acquired  a  present  or  prospective  right,  such 
lands  did  not  pass  to  the  Southern  Pacific  Company  under  its 
grant.  For  as  to  such  lands  the  Texas  Pacific  Company 
certainly  had  a  ** prospective,'*  if  it  did  not  have  a  **present 
right.**  Inasmuch  as  the  grants  to  the  Southern  Pacific  and 
Texas  Pacific  Railroad  Companies  were  given  by  the  same 
act,  and  of  the  same  date,  the  ordinary  and  usual  rule  would 
be  to  give  each  of  said  companies  one-half  of  such  lands  as 
were  within,  both  grants.  But  the  case  under  consideration  is 
taken  out  of  the  ordinary  rule  by  the  proviso  annexed  to  the 
grant  to  the  Southern  Pacific   Company.     In  U.  S.  v.  Colton 


600  PUBLIC  LANDS  Vol  XXH 

(NS) 
Southern  Pac  R.  Co.  v.  United  States 

1 87 1,  that  are  also  within  20  miles  of  the  general  route  of  the 
Texas  Pacific  Company,  as  indicated  bv  its  maps  thereof  filed 
in  the  general  land  office,  or  within  30  miles  of  the  asserted 
definite  location  of  the  Texas  Pacific  Railroad  from  Yuma, 
by  way  of  San  Gorgonio  Pass,  to  San  Diego,  Cal.  The  cir- 
cuit court,  upon  the  hearing  of  the  case,  held  that  the  United 
States  were  entitled  to  a  decree  for  the  lands  within  the  20 
mile  limits  of  the  map  of  general  route  filed  in  1871  by  the 
Texas  Pacific  Railroad  Company,  which  were  reserved  by 
executive  orders  in  October,  1871,  which  lands  are  unpatented. 
As  to  the  remainder  of  the  lands  described  in  the  bill,  includ- 
ing a  quarter  section  claimed  by  one  Crawford  as  a  homestead, 
the  court  adjudged  that  the  government  take  nothing,  and  a 
decree  to  that  effect  was  duly  entered.  From  this  decree  the 
Southern  Pacific  Railroad  Company  and  the  other  defendants 
appealed,  and  assigned  as  error  that  the  court  erred  in  decid- 
ing that  the  United  States  are  the  owners  by  title  in  fee  simple 
absolute,  or  the  owners  in  any  wise  of  the  lands,  or  any  part 
thereof,  described  in  the  first  subdivision  of  the  decree.  From 
that  part  of  the  decree  against  the  United  States  as  to  the 
lands  embraced  by  the  bill,  other  than  those  reserved  in 
the  act  of  1871  for  the  Texas  Pacific  Railroad  Company,  the 
United  States  took  a  cross  appeal,  and  made  the  following 
assignment  of  errors : 

**(i)  The  court  erred  in  refusing  to  adjudee  that  the  United 
States  was  the  owner  by  title  absolute  and  in  fee  of  the  lands 
described  in  the  bill,  situated  outside  of  the  twenty-mile  limits 
of  the  line  of  route  of  the  Texas  Pacific  Railway  Company, 
shown  by  the  map  filed  by  said  company  on  October  15,  1871. 
(2)  It  being  the  intention  of  congress,  bv  the  act  of  March  3, 
1 87 1,  to  exclude  and  except  from  the  grant  to  the  Southern 
Pacific  Railroad  Company,  made  by  the  act  of  March  3,  1871, 
all  of  the  lands  to  which  the  TexasPacific  Railway  Company 
had  a  present  or  prospective  right,  to  wit,  the  lands  within 
forty  miles  of  the  line  of  route  of  said  Texas  Pacific  Railway 
Company,  as  definitely  fixed,  the  court  erred  in  adjudging  that 
the  United  States  was  not  entitled  to  a  decree  for  the  lands 
within  forty  miles  of  the  line  of  route  surveyed  and  fixed  upon 
for  construction  by  said  company  from  Fort  Yuma,  on  the 
Colorado,  via  San  Gorgonio  Pass,  to  the  Bay  of  San  Diego, 
as  more  fully  described  in  the  annual  report  of  said  company 
to  the  secretary  of  the  interior  for  the  year  ending  June  30, 
1874,  and  erred  in  refusing  to  annul  all  patents  issued  to 
said  Southern  Pacific  Railroad  Company  for  such  lands.  (3) 
It  being  the  intention  of  congress  to  exclude  and  except  from 
the  Southern  Pacific  grant  of  March  3,  1871,  all  the  lands 
designated  by  odd-numbered  sections  within  the  forty-mile 
limits  of  the  line  of  route  of  the  Texas  Pacific  Company  be- 
tween the  Colorado  river  and  the  Pacific  Ocean,  the  court 
erred  in  refusing  to  grant  to  the  United  States  a  decree  quiet- 
ing its  title  and  annulling  patents  issued  to  all  or  any  of  the 
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lands  within  forty  miles  of  the  line  of  route  of  the  Texas 
Pacific  Railway  Company  between  the  Colorado  river  and 
the  Pacific  Ocean,  as  designated  and  fixed  in  section  i  of 
said  act  of  March  3.  1871,  to  wit,  from  *a  point  on  the  Rio 
Colorado  at  or  near  the  southeastern  boundary  of  the  state  of 
California;  thence  by  the  most  direct  and  eligible  route  to  San 
Diego,  California,  to  ship's  channel  in  the  Bay  of  San  Diego, 
in  the  state  of  California,  pursuing  in  the  location  thereof,  as 
near  as  may  be,  the  thirty-second  parallel  of  north  latitude. ' 
(4)  The  court  erred  in  adjudging  defendant  Colorado  River 
Irrigation  Company  to  be  a  bona  fide  purchaser  from  the 
Southern  Pacific  Railway  Company  for  any  of  the  lands 
described  in  the  bill  for  which  this  suit  is  brought.  (5)  As  to 
the  northwest  quarter  of  section  17,  township  7  south,  range 
3  east,  as  to  which  tract  the  court  dismissed  the  bill,  it  appear- 
ing that  said  land  is  outside  of  the  granted  limits  of  the  grant 
to  the  Southern  Pacific  Railroad  Company,  and  that  said  tract 
was  settled  upon  as  a  homestead  on  August  i,  1887,  by  one 
Joseph  Crawford,  he  being  duly  qualified,  and  he  having  a 
valid,  subsisting,  and  unexpired  settlement  right  upon  said 
land  under  the  homestead  law,  upon  October  3,  1887,  when 
said  Southern  Pacific  Railroad  Company  selected  said  land  as 
indemnity,  the  court  erred  in  refusing  to  grant  the  United 
States  a  decree  annulling  the  patent  and  certification  of  said 
land  to  said  company.** 

Both  parties  claim  grants  of  land  under  the  provisions  of 
the  act  entitled: 

**An  act  to  incorporate  the  Texas  Pacific  Railroad  Company, 
and  to  aid  in  the  construction  of  its  road,  and  for  other  pur- 
poses.*'    16  Stat.  573. 

Section  i  of  this  act  provides  for  the  incorporation  of  the 
Texas  Pacific  Railroad  Company,  and  authorized  it  to  lav 
out — 

''Locate,  construct,  furnish,  maintain  and  enjoy  a  continuous 
railroad  and  telegraph  line,  with  the  appurtenances,  from  a 
point  at  or  near  Marshall,  county  of  Harrison,  state  of  Texas; 
thence  by  the  most  direct  and  eligible  route,  to  be  determined 
by  said  company,  near  the  thirty-second  parallel  of  north  lati- 
tude, to  a  point  at  or  near  El  Paso ;  thence  by  the  most  direct 
and  eligible  route,  to  be  selected  by  said  company,  through 
New  Mexico  and  Arizona,  to  a  point  on  the  Rio  Colorado,  at 
or  near  the  southeastern  boundary  of  the  state  of  California ; 
thence  by  the  most  direct  and  eligible  route  to  San  Diego, 
California,  to  ship's  channel,  in  the  Bay  of  San  Diego,  in  the 
state  of  California,  pursuing  in  the  location  thereof,  as  near 
as  may  be.  the  thirty-second  parallel  of  north  latitude,  and  is 
hereby  vested  with  all  the  powers,  privileges,  and  immunities 
necessary  to  carry  into  effect  the  purposes  of  this  act.*' 

Section  9  provides  as  follows : 

"That  for  the  purpose  of  aiding  in  the  construction  of  the 
railroad  and  telegraph   line   herein   provided    for,   there  is 
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maybe,  the  thirty-second  parallel  of  north  latitude."  With 
reference  to  the  question  whether  the  line  of  the  Texas  Pacific 
Railroad  was  ever  definitely  fixed  from  Ft.  Yuma  to  San 
Diego  through  the  San  Gorgonio  Pass,  it  appears  that  in  the 
years  1872  and  1873  the  Texas  Pacific  Company  caused 
numerous  surveys  of  the  different  lines  between  the  Colorado 
river  and  San  Diego  to  be  made  by  its  chief  engineer.  Gen. 
G.  M.  Dodge,  and  division  eneineers,  J.  A.  Evans  and  Joseph 
U.  Crawford.  The  general  results  of  these  various  surveys  are 
embodied  in  a  report  made  by  the  chief  engineer  to  the  presi- 
dent of  the  Texas  Pacific  Railroad  Company  on  March  12, 
1873,  for  the  purpose  of  imparting  sufficient  information  to 
enable  the  board  of  directors  of  said  corporation  "to  deter- 
mine upon  the  general  route  from  San  Diego  east. ''  The  lines 
examined  by  the  engineers  are  briefly  stated  in  the  report  as 
follows : 

** The  lines  examined  are  as  follows:  The  direct  line  from 
San  Diego  to  Ft.  Yuma,  known  as  the  *Otay  Valley  Line,' 
203  ii-ioo  miles  long.  The  San  Gqrgonio  Pass  lines, 
numbered  i  to  4,  marked  *Main  Line'  and  *A,  B,  C,  D'  on 
maps.  No.  i.  Main  line,  313  miles  long.  No.  2.  The  coast 
line,  via  Temecula  creek  to  the  main  line;  thence  by  main 
line  to  the  pass;  308  73-100  miles.  No.  3.  The  coast  line  to 
Temecula;  thence  the  main  line  to  Le  Laguna,  thence  up  the 
San  Jacinto  river  and  San  Bernardino:  302  miles.  No.  4. 
The  coast  line;  thence  Temecula  creek:  thence  line  D  direct 
to  San  Gorgonio  Pass;  270  miles.'* 

This  report  is  copied  at  greater  length  in  the  opinion  of  the 
circuit  court,  in  which  the  prominent  features  of  each  line  are 
fully  set  forth,  and  to  which  reference  is  here  made.  The 
report  made  by  Gen.  Dodge  was  submitted  by  the  president 
of  the  company  to  the  board  of  directors,  and  on  April  4,  1873* 
the  board  adopted  the  following:  resolution: 

**On  motion  it  was  resolved  that  the  line  by  San  Gorgonio 
Pass,  known  as  *No.  4,'  be,  and  the  same  is  hereby,  adopted 
as  the  route  from  San  Diego,  with  such  modifications  as,  in 
the  judgment  of  the  president,  may  be  to  the  best  interests  of 
the  company." 

We  do  not  understand  the  government  to  claim  that  this 
resolution  definitely  fixed  the  line  by  San  Gorgonio  Pass.  Of 
course,  it  could  not  do  so.  At  most,  it  can  only  be  considered 
as  expressing  a  willingness  on  the  part  of  the  directors  to 
adopt  that  line,  provided  the  president  of  the  company  should. 
in  his  judgment,  deem  it  to  be  to  the  best  interests  of  the 
company  so  to  do.  It  is  apparent  that  no  railroad  could  be 
definitely  located  by  a  resolution  made  subject  to  such  mod- 
ifications or  provisos.  But  it  is  earnestly  argued  that  the  line 
of  road  was  definitely  fixed  and  located  bv  the  report  of  Gen- 
Dodge,  as  chief  engineer,  made  in  May.  1874,  and  it  is  claimed 
that  this  report  gives  an  accurate  description  of  the  line.  It 
reads  as  follows: 
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**  Beginning  at  Ft.  Yuma,  from  there  the  line  runs  in  a 
northwesterly  direction,  passing  to  the  north  of  the  sand  hill 
and  across  the  Salt  Lake  district  of  the  Colorado  desert  of 
California,  over  which  our  line  for  45  miles  is  below  sea  level; 
the  lowest  point  being  290  feet  below  tide  water.  In  crossing 
this,  the  line  passes  on  the  north  margin  of  the  Salt  Lake  of 
the  Colorado  desert ;  leaving  the  mud  volcanoes  about  five 
miles  to  the  south,  and  the  Dos  Palmos  stage  station  about  the 
same  distance  to  the  north  we  reach  the  Cabazon  valley,  113 
miles  from  Ft.  Yuma;  thence  on  nearly  the  same  course  so 
miles,  to  the  summit  of  San  Gorgonio  Pass  running  i  1-4  miles 
south  of  White  Water  stage  station  >  and  one  mile  south  of 
Devontine's  ranch,  reaching  the  summit  2i  miles  south  of 
Edgar's  ranch.  This  pass  is  2,621  feet  above  tide  water,  and 
its  small  elevation  must  be  considered  remarkable,  as  it  lies 
between  the  San  Bernardino  and  San  Jacinto  mountains,  the 
highest  peaks  of  the  range.  Leaving  San  Gorgonio  Pass,  our 
course  is  southwest,  passing  down  one  of  the  tributaries  of  San 
Jacinto  which  is  known  as  the  Potrero  (or  Pocket)  of  the  San 
Jacinto,  to  the  San  Jacinto  plains  and  Temecula  plains.  These 
plains  lie  between  the  main  range  and  the  Santa  Ana  range, 
and  down  the  Temecula  plains  to  the  head  of  the  Temecula 
canon,  and  down  the  canon  where  the  Temecula  breaks  through 
the  Santa  Ana  range,  10  miles  to  the  open  valley,  striking  the 
coast  near  the  (13)  San  Coronado  ranges,  about  40  miles  north 
of  San  Diego ;  then  south  and  down  the  coast  on  the  western 
slope  of  the  Soledad  Mountains,  crossing  the  Soledad,  San 
Luis  Rey,  San  Dieguito,  the  ravine  of  La  Jolla,  skirting  False 
Bav;  then  to  the  shore  of  San  Diego  Bay,  and  along  the 
shore  of  the  bay  to  the  depot  grounds  of  the  Texas  Pacific 
Railway  below  the  Pacific  Steamship  Company's  wharf. 
Distance  from  the  Pima  villages  on  the  Gila  river,  444.4 
miles." 

In  this  report  Gen.  Dodge  says  that : 

"Since  July,  1872,  the  surveys  have  been  extended  from  the 
Red  river,  in  Texas,  to  the  Pacific  Ocean,  in  the  general 
direction  of  the  thirty-second  parallel  of  latitude,  exploring 
a  country  200  miles  in  width,  developing  its  resources,  bring- 
ing to  light  its  hidden  treasures,  and  fully  demonstrating  its 
capability  for  building  and  sustaining  a  railroad  to  the  Pacific 
Ocean.  The  country  has  been  systematically  developed. 
Explorations  have  been  pushed  to  success,  and  one  after 
another  of  the  engineering  obstacles  supposed  to  exist  to  the 
building  of  the  Southern  Pacific  Railway  have  been  met  and 
overcome.  The  route  of  the  road  has  been  definitely  fixed, 
and  unquestionably  is  the  best  to  be  had  across  the  continent 
in  the  zone  which  has  been  explored. '  * 

We  are  unable  to  agree  with  the  learned  counsel  for  the 
government  that  this  report  definitely  locates  the  line  of  the 
road.  The  language  is  too  general  and  indefinite  for  any  such 
purpose.     The  law  certainly  requires  some  further  action  on 
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the  part  of  the  company  to  show  that  this  route  had  been  so 
definitely  fixed  as  to  put  it  beyond  the  power  of  the  company 
to  change  it.  No  force  or  effect  whatever  can  be  given  to  the 
statement  of  the  chief  engineer  that  **the  route  of  the  road 
has  been  definitely  fixed.  '*  The  statute  nowhere  declares  that 
the  opinion  of  such  an  officer  shall  be  sufficient  to  show  that 
the  railroad  line  has  been  ** definitely  fixed.**  ** An  engineer 
may  make  explorations  in  advance  of  a  location,  or  he  may 
remark  the  line  or  adjust  the  grades  after  the  adoption  of 
a  location ;  but  an  engineer  alone  cannot  locate  a  railroad,  so 
as  to  give  title  to  the  company  that  employs  him.  He  is 
not  the  company.  The  right  of  eminent  domain  does  not 
reside  in  him.'*  Williamsport  &  N.  B.  R.  Co.  v.  Philadelphia 
&  E.  R. -Co.,  141  Pa.  407,  417,  21  Atl.  645,  647. 

Some  stress  is  also  made  upon  the  fact  that  in  the  annual 
report  of  the  Texas  Pacific  Railroad  to  the  United  States  for 
the  fiscal  year  ending  June  30,  1876,  it  is  said: 

**  A  full  description  of  the  line  of  road  surveyed  and  fixed 
upon  for  construction  was  given  in  the  report  made  to  the 
department  of  the  interior  July  i,  1874." 

This  report,  like  several  others  contained  in  the  record, 
is  required  to  be  made  by  section  13  of  the  act  of  1871,  the 
provisions  of  which,  it  will  be  observed,  are  principally  con- 
cerning matters  of  a  financial  nature.  There  is  nothing 
contained  therein  which  could,  by  any  consistent  course  of 
reasoning,  be  claimed  to  excuse  the  railroad  company  from 
making  a  definite  location  of  the  road.  If  the  road  had  not 
been  definitely  located,  it  is  difficult  to  see  how  any  statement 
in  such  report  could  so  "fix*' it.  The  land  grant  must  be 
controlled  by  the  facts,  not  by  the  financial  reports  filed  by 
the  company  under  and  in  compliance  with  the  provisions  of 
section  13.  It  could  not,  we  apprehend,  be  seriously  argued 
that  the  mere  filing  of  such  reports  would  earn,  or  the  failure 
to  file  them  forfeit,  the  land  grants  contained  in  the  other 
section  of  the  act. 

There  are  certain  maps  attached  to  some  of  the  reports 
made  to  the  secretary  of  the  interior,  of  an  uncertain  and 
indefinite  nature,  which  are,  in  our  opinion,  wholly  insufficient 
to  fix  the  definite  location  of  the  railroad  on  any  of  the  sur- 
veyed lines,  or  entitle  them  to  be  designated  a^  maps  of  the 
general  route.  But  they  are  nevertheless  claimed  by  counsel 
for  appellant  to  be,  of  themselves,  sufficient  to  protect  the 
rights  of  the  Texas  Pacific.  None  of  the  maps  are  sufficient 
of  themselves  to  withdraw  the  lands,  so  as  to  prevent  the 
Southern  Pacific  Company  from  earnine  the  lands  granted  to 
it  at  any  time  prior  to  a  date  of  the  filing  of  a  map  of  definite 
location  by  the  Texas  Pacific  Company.  A  map  **of  a  gen- 
eral route' '  is  not  of  itself  sufficient  for  that  purpose.  In 
U.  S.  V.  Oregon  &  C.  R.  Co.,  176  U.  S.  28,  43,  46.  20  Sup. 
Ct.  261,  44  L.  Ed.  358,  the  court,  in  discussing  matters  appli- 
cable as  well  to  this  as  to  that  case,  among  other  things  said : 
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**If,  therefore,  the  Perham  map  of  1865  were  conceded,  for 
the  purposes  of  the  present  discussion,  to  have  been  sufficient 
as  a  map  of  ^general  route,'  — and  nothine  more  can  possibly 
be  claimed  for  it, — these  lands  could  not  be  regarded  as  hav- 
ing been  brouerht  by  that  map  (even  if  it  had  been  accepted) 
within  the  grant  to  the  Northern  Pacific  Railroad  Company, 
and  thereby  have  become  so  segregated  from  the  public  domain 
as  to  preclude  the  possibility  of  their  being  earned  by  other 
railroad  companies  under  statutes  enacted  by  congress  after  the 
filing  of  that  niap,  and  before  any  definite  location  by  the 
company  of  its  line." 

The  court,  after  calling  attention  to  some  general  expressions 
used  by  Mr.  Justice  Field  in  Buttz  v.  Railroad  Co.,  119  U. 
S.  ^!>,  71,  72,  7  Sup.  Ct.  100.  30  L.  Ed.  330,  said: 

''This  language  was  too  broad,  if  it  is  construed  to  express 
the  thought  that  public  lands,  when  within  the  exterior  lines 
of  a  'general  route,'  are  'appropriated'  from  the  time  the  map 
of  such  route  is  filed,  so  as  to  prevent  them  from  being  granted 
by  congress  to,  and  from  being  earned  by,  another  railroad 
corporation  prior  to  the  filing  of  a  map  of  definite  location  by 
the  company  designating  such  general  route.  In  Railroad  Co. 
v.  Sanders,  166  U.  S.  620,  634,  635,  636,  17  Sup.  Ct.  671,  41  L. 
Ed.  1 139,  this  court,  referring  to  the  act  of  July  2,  1864,  said: 
'The  company  acquired,  by  fixing  its  general  route,  only  an 
inchoate  right  to  the  odd-numbered  sections  granted  by  con- 
gress, and  no  right  attached  to  any  specific  section  until  the 
road  was  definitely  located,  and  the  map  thereof  filed  and 
accepted.  Until  such  definite  location,  it  was  competent  for 
congress  to  dispose  of.  the  public  lands  on  the  general  route  of 
the  road  as  it  saw  proper. »  *  *  *  We  take  it,  then,  to  be 
indisputable  that  even  if  the  Perham  map  of  1865  were  re- 
garded as  a  sufficient  map  of  the 'general  route'  of  the  Northern 
Pacific  Railroad,  and  not,  to  use  the  language  of  Judge  Ross 
in  this  case,  a  mere  sketch  or  diagram  unauthenticated  by  any 
engineer  or  officer  charged  with  the  duty  of  designating  such  a 
route,  nothing  stood  in  the  way  of  congress  granting  to  another 
railroad  company  any  lands  within  the  exterior  lines  of  that 
route,  by  a  statute  passed  after  such  map  was  filed  in  the  land 
department,  and  before  a  definite  location  of  the  Northern 
Pacific  Railroad." 

There  are  divers  other  facts  and  circumstances  contained  in 
the  lengthy  record  in  this  case  which  are  referred  to  in  the  brief 
filed  by  the  special  United  States  attorney,  which  are.  in  con- 
nection with  the  report  of  Gen.  Dodge,  claimed  to  be  sufficient 
to  establish  the  proposition  that  the  line  of  said  road  had  been 
*  *  definitely  fixed. "  within  the  meaning  of  those  words  as  used  in 
section  9  of  the  act  of  March  3,  1871.  We  have  carefully  exam- 
ined the  record  upon  all  of  the  points  relied  upon  by  the  learned 
counsel,  and  have  arrived  at  the  conclusion  that  there  is  no 
sufficient  evidence  to  support  this  contention.     The  subse- 
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quent  reports  and  testimony  of  the  various  officers,  engineers, 
and  employees  of  the  railroad  company,  in  our  opinion,  clearly 
show  that  the  line  of  the  railroad  was  not  definitely  located  in 
1874,  or  at  any  time  prior  thereto.  True  it  is  that  it  seems 
to  have  been  ^'definitely  fixed*'*  in  the  mind  of  the  chief 
engineer,  but  it  had  not  been  ** definitely  fixed"  on  the  face  of 
the  earth,  nor  in  any  other  manner  sufficient  to  comply  with 
the  provisions  of  the  statute.  No  line  of  a  railroad  can  be  con- 
sidered as  definitely  fixed  unless  it  has,  by  some  action  which 
is  binding  upon  the  company  and  the  government,  ceased 
to  be  the  subject  of  change  at  the  mere  volition  of  the  railroad 
company.  In  so  far  as  the  object  and  purposes  of  the  grant 
of  lands  mentioned  in  the  statute  are  concerned,  it  must 
affirmatively  appear  that  the  line  of  the  road  has  been  so 
definitely  located  and  fixed  that  it  cannot  thereafter  be  the 
subject  of  any  change  in  the  route  so  as  to  affect  the  rights  of 
any  other  parties.  It  is  true  that  the  line  in  question  was 
surveyed,  in  connection  with  several  other  routes,  but  the 
definite  location  of  the  road  on  one  of  the  surveyed  lines  was 
an  act  to  be  performed- by  the  railroad  company.  It  was  to 
select  for  itself  the  definite  line  of  location  upon  which  its 
road  was  to  be  built,  and»  under  the  general  principles  of  the 
law  upon  this  subject,  it  is  required  to  report  its  action  to  the 
government  by  filing  a  map  of  its  definite  location  in  the  usual 
and  proper  manner.  Van  Wyck  v.  Knevals,  106  U.  S.  360, 
366,  I  Sup.  Ct.  336,  27  L.  Ed.  201 ;  Land  Co.  v.  Griffey,  143 
U.  S.  32,  38,  12  Sup.  Ct.  362,  36  L.  Ed.  64,  and  authorities 
there  cited;  Railroad  Co.  v.  Sage,  17  C.  C.  A.  5^8,  71  Fed. 
40,  48-50.  In  Tarpey  v.  Madsen,  178  U.  S.  215,  228,  20  Sup. 
Ct.  849,  44  L.  Ed.  1042,  the  court,  in  discussing  the  rights  of 
the  railroad  company  and  individual  entrymen,  announced 
certain  general  principles  that  are  directly  applicable  here. 
The  court  said : 

**  Recapitulating,  we  are  of  opinion  that  a  proper  inter- 
pretation of  the  acts  of  congress  making  railroad  grants  like  the 
one  in  question  requires  that  the  relative  rights  of  the  com- 
pany and  an  individual  entryman  must  be  determined,  not  by 
the  act  of  the  company  in  itself  fixing  definitely  the  line  of  its 
road,  or  by  the  mere  occupancy  of  the  individual,  but  by  re- 
cord evidence,  — on  the  one  part  the  filing  of  the  map  in  the 
office  of  the  secretary  of  the  interior,  and,  on  the  other,  the 
declaration  or  entry  in  the  local  land  office.  In  this  way 
matters  resting  on  oral  testimony  are  eliminated ;  a  certainty 
and  definiteness  is  given  to  the  rights  of  each ;  the  grant  be- 
comes fixed  and  definite." 

But  even  if  it  could  be  held,  as  contended  for  by  appellant's 
counsel,  that  it  was  not  required  to  file  such  map  because  not 
specifically  provided  for  by  the  language  of  the  statute,  then 
it  certainly  must  make  other  sufficient  proof  of  the  time  and 
manner  in  which  the  line  of  location  was  ** definitely  fixed," 
in  order  to  bind  all  parties  claiming  any  rights  to  said  lands. 
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The  evidence  in  the  record,  taken  in  its  entirety,  upon  this 
point,  in  our  opinion,  clearly  shows  that  the  line  of  the  Texas 
Pacific  Railroad  from  Ft.  Worth,  by  way  of  San  Gorgonio 
Pass,  to  San  Diego,  was  never,  in  any  manner  known  to  the 
law,  definitely  fixed. 

The  testimony  of  1.  U.  Crawford  is  to  the  effect  that  in 
1877  he  met  Gen.  Dodge,  John  C.  Brown,  then  vice  president 
of  the  Texas  Pacific  Company,  and  Mr.  Frank  Bond,  who  was 
also  an  official  of  said  company,  in  Washington,  D.  C. :  that 
at  that  time  the  Texas  Pacific  Company  was  seeking  aid  from 
the  government  **to  construct  the  railroad  upon  the  thirty- 
second  parallel*' ;  that  in  the  year  1877  he  got  a  telegram  from 
Mr.  Bond  to  go  to  San  Diego  and  try  to  reduce  the  quantities 
upon  the  direct  line  surveyed  by  Reno;  that  the  Southern 
Pacific  Company  occupied  the  San  Gorgonio  Pass  in  1877 ;  that 
he  was  representing  San  Diego  at  that  time;  that  the  people 
of  that  city  **  thought  they  would  be  cut  off,  and  we  were  rep- 
resenting them.  You  notice  the  report  of  the  committee 
states  that  San  Diego  had  more  merits  in  its  argument  than 
anywhere  else.  You  will  find  we  made  a  strong  fight  to  con- 
nect San  Diego  by  the  direct  line.  It  was  a  fight  for  aid  and 
a  fieht  for  life  for  San  Diego."  It  further  appears  from  the 
record  that  in  1878  Mr.  Brown,  the  vice  president,  in  address- 
ing the  committee  on  Texas  Pacific  Railroad,  among  other 
things,  said: 

**I  wish  to  state,  in  reply  to  Mr.  Huntington,  when  he  says 
that  Col.  Scott,  two  years  ago,  declared  that  the  road  could 
not  be  constructed  over  the  direct  route  from  Yuma  to  San 
Diego,  that  we  have  since  that  time  had  skillful  and  intelli- 
gent engineers  to  go  over  that  country,  and  they  have  explored 
canons  and  passes  not  before  examined  by  our  engineers,  and 
revised  the  former  line ;  and  they  report  that  the  direct  line 
is  entirely  practicable,  and  that  it  can  be  built  at  much  less 
cost  than  similar  work  done  on  the  Southern  Pacific  or  Central 
Pacific  roads.  *  *  *  There  are  thirty  miles  of  this  route 
which  will  be  very  expensive.  Some  of  it  may  cost  $250,000 
to  $^00,000  per  mile,  but  the  average  will  not  exceed  $36,000 
per  mile.*' 

Does  not  this  testimony  clearly  show  that  no  definite  loca- 
tion of  the  road  had  been  made.^  Why  seek  aid,  or  make 
new  surveys  of  the  direct  line  on  the  thirty-second  parallel,  if 
three  years  prior  to  that  time  the  road  had  been  definitely 
fixed  on  the  other  route  .^  It  follows  from  the  conclusions  we 
have  reached  upon  this  point  that  the  lands  granted  to  the 
Southern  Pacific  Company  by  the  act  of  1871  have  never  been 
excluded  therefrom  by  reason  of  any  definite  location  of  the 
Texas  Pacific  Railroad. 

3.  The  other  ground  relied  upon  by  appellees  is  equally  as 
well  established,  and  leads  to  the  same  result.  Was  the  Texas 
Pacific  Railroad  Company  ever  authorized  to  build  the  line  of 
road  we  have  been  discussing?    We  Rre  of  opinion  it  was  not. 
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It  is  admitted  that  the  Otay  line,  referred  to  in  the  report  of 
the  chief  engineer  on  March  12,  1873,  is  a  direct  line  from 
Yuma  to  San  Diego.  It  substantially  conforms  to  the  line 
designated  by  the  company  on  the  map  of  the  general  route 
which  was  filed  with  the  secretary  of  the  interior,  to  which 
we  have  heretofore  referred.  It  is  also  a  line  which  substan- 
tially conforms  with  the  general  description  of  the  route  as 
mentioned  in  section  i  of  the  act  of  March  3,  1871,  upon  which 
the  Texas  Pacific  Company  was  authorized  to  construct  and 
build  its  road.  It  follows  the  description  given  in  the  act, 
"pursuing  in  the  location  thereof,  as  near  as  may  be,  the 
thirty-second  parallel  of  north  latitude, ' '  while  the  line  in  con- 
troversy, starting  from  Yuma,  runs  about  163  miles  in  a  north- 
westerly direction  to  the  summit  of  San  Gorgonio  Pass,  near 
the  thirty-fourth  parallel  of  north  latitude ;  thence  runs  south- 
westerly to  the  Pacific  Coast;  thence  south  40  miles  along  the 
coast  to  San  Diego.  Instead  of  pursuing,  **as  near  as  may 
be,  the  thirty-second  parallel  of  north  latitude,*'  the  line 
for  a  considerable  distance  pursues,  **as  near  as  maybe," 
the  thirty-fourth  parallel  of  north  latitude.  Moreover,  the 
act,  in  section  23.  granting  lands  to  the  Southern  Pacific 
Railroad  Company  '*for  the  purpose  of  connecting  the  Texas 
Pacific  Railroad  with  the  city  of  San  Francisco,**  authorized 
the  Southern  Pacific  Companv  to  construct  a  line  of  railroad 
"from  a  point  at  or  near  Tehachapa  Pass  by  way  of  Los 
Angeles  to  the  Texas  Pacific  Railroad,  at  or  near  the  Colorado 
river.**  It  was  never  intended  by  congress,  in  the  passage  of 
the  act  of  March  3,  1871,  that  the  respective  railroads  should 
run  parallel  with  each  other.  They  were  to  meet  at  a  point 
near  the  Colorado  river,  yet  the  line  of  the  Texas  Pacific  from 
Yuma  to  San  Gorgonio  Pass  practically  parallels  the  Southern 
Pacific  road.  We  are  of  opinion  that  the  Texas  Pacific 
Company  had  no  authority  under  the  act  of  March  3.  1871,  or 
supplemental  act  of  May  2,  1872  (17  Stat.  59),  to  build  any 
road  on  the  line  in  question.  The  act  of  1871  in  its  descrip- 
tion of  the  general  route  is  similar  to  the  act  of  July  2.  1864 
(13  Stat.  365),  granting  lands  to  the  Northern  Pacific  Railroad 
Company.  In  U.  S.  v.  Northern  Pac.  R.  Co.,  152  U.  S.  284, 
292,  14  Sup.  Ct.  598,  38  L.  Ed.  443,  the  court,  in  considering 
the  question  whether  that  act  contained  a  grant  of  lands  in 
aid  of  the  construction  by  the  Northern  Pacific  Railroad 
Company  of  a  railroad  from  Portland  to  Puget  Sound,  said : 
**  Although  that  act  allowed  the  company  to  adopt  the  most 
eligible  route,  within  the  territory  of  the  United  States,  north 
of  the  forty-fifth  degree  of  latitude,  it  is  clear  that  congress 
contemplated  the  construction  of  a  main  trunk  line  between 
Lake  Superior  and  Puget  Sound,  which  would  not  touch  any 
point  *  at  or  near  Portland,*  and  the  western  end  of  which 
would  be  east  and  northeast  of  a  direct  line  between  Portland 
and  Puget  Sound,  and,  in  addition,  a  branch  line  leaving  the 
main  trunk  line  at  some  suitable  place,  not  more  than  three 
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hundred  miles  from  its  western  terminus,  and  extending 
*via  the  valley  of  the  Columbia  river  to  a  point  at  or  near 
Portland. '  If  the  main  line,  as  originally  indicated  by  the 
act  of  1864,  had  been  established  on  the  route  between  Port- 
land and  Puget  Sound,  the  branch  line  could  not  have  left  the 
main  line  at  some  point  not  more  than  three  hundred  miles 
from  its  western  terminus,  and  extended  via  the  valley  of 
Columbia  river  to  a  point  at  or  near  Portland.  The  authority 
given  to  the  company  to  adopt  the  most  eligible  route  did 
not  authorize  it,  by  a  map  of  general  route,  to  cover  an  un- 
limited extent  of  country  north  of  the  forty-fifth  degree  of 
latitude.  On  the  contrary,  as  is  said  in  St.  Paul  &  P.  R.  Co. 
v.  Northern  Pac.  R.  Co.,  139  U.  S.  i,  13,  11  Sup.  Ct.  389,  3^ 
L,  Ed.  77:  *  When  the  termini  of  a  railroad  are  mentioned, 
for  whose  construction  a  grant  is  made,  the  extent  of  which  is 
dependent  upon  the  distance  between  those  points,  the  road 
should  be  constructed  upon  the  most  direct  and  practicable 
line.  No  unnecessary  deviation  from  such  line  would  be 
deemed  within  the  contemplation  of  the  grantor,  and  would 
be  rejected  as  not  in  accordance  with  the  grant.*  It  may  be 
that  the  indefiniteness  of  the  map  of  the  general  route  pre- 
sented by  the  Northern  Pacific  Railroad  Company  in  1865 
constituted  the  reason  why  that  map  was  not  accepted  by  the 
interior  department.  Besides,  it  is  not  found  as  a  fact  in  this 
case  that  the  most  eligible  railroad  route  for  the  main  line, 
between  Lake  Superior  and  Puget  Sound,  looking  at  the  pur- 
pose of  congress  in  making  the  grant  of  1864.  was  down  the 
Columbia  river,  and  via  some  point  at  or  near  Portland.  It 
is  clear  that  the  purpose  of  congress,  by  the  act  of  1864,  was 
not  to  connect  Portland  with  Puget  Sound  by  a  road  estab- 
lished upon  the  most  direct  or  eligible  route  between 
those  places,  but,  so  far  as  Portland  and  its  vicinity  were 
concerned,  to  connect  them  with  the  east  by  a  branch  road, 
through  the  valley  of  the  Columbia  river,  that  would  strike 
the  main  trunk  line  connecting  Puget  Sound  and  Lake 
Superior.  There  was  no  purpose  by  that  act  to  make  a  grant 
of  lands  for  a  road  to  be  located  and  constructed  from  a  point 
*at  or  near  Portland*  to  Puget  Sound.*' 

4.  The  other  points  raised  herein  have  passed  beyond  the 
pale  of  discussion.  The  lands  patented  to  the  Southern 
Pacific  Company,  and  by  it  contracted  to  be  sold  and  con- 
veyed to  the  defendant  Colorado  River  Irrigation  Company, 
are  fully  protected  by  the  confirmatory  act  of  March  2,  1896 
(29  Stat.  42),  which  supplements  that  of  March  3,  1887 
(24  Stat.  5^6),  as  was  held  in  U.  S.  v.  Southern  Pac.  R.  Co. 
(C.  C.)  86  Fed.  962;  Id.,  88  Fed.  832;  Id.,  38  C  C.  A.  619. 
98  Fed.  27;  Id.,  38  C.  C.  A.  637,  98  Fed.  45. 

5.  That  the  defendants,  trustees  of  the  Southern  Pacific 
Company,  have  no  greater  rights  in  respect  to  the  lands  in 
controversy  than  has  the  railroad  company,   is  clearly  shown 
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by  the  decision  of  the  circuit  court  in  U.  S.  v.   Southern  Pac 
R.  Co. ,  86  Fed.  962,  and  authorities  above  cited. 

6.  That  the  land  claimed  by  the  defendant  Crawford  was 
subject  to  settlement  by  him  in  1887  is  settled  by  the  prin- 
ciples announced  in  Hewitt  v.  Schultz  (recently  decided  by  the 
supreme  court)  21  Sup.  Ct.  .^09,  45  L.  Ed.  — . 

The  decree  of  the  circuit  court  is,  upon  all  points,  affirmed, 
except  as  to  the  N.  W.  i  of  section  17,  in  township  7  S.,  range 
3  E. ,  San  Bernardino  meridian,  and  as  to  this  quarter  section 
of  land  the  decree  of  the  circuit  court  is  hereby  reversed,  with 
direction  to  the  circuit  court  to  enter  a  decree  in  favor  of  the 
United  States  vacating  the  patent  for  said  quarter  section 
issued  by  the  United  States  to  the  Southern  Pacific  Railroad 
Company. 


Macon  v.  Paducah  St.  Ry.  Co.  ei  al, 

( Court  of  Appeals  of  Kentucky^  April  26,  igoi,) 
[62  S.  W.  Rep.  4%.] 

Special  Damages — Pleading.* — Where  the  petition  in  an  action  to 
recover  damag-es  for  personal  injuries  does  not  specify  any  sum  ex- 
pended for  medical  service,  there  can  be  no  recovery  on  that  account. 

Damages — Loss  of  Capacity  to  Perform  Labor — Instructions.— It  was 
error  to  instruct  the  jury  that  plaintiff  was  entitled  to  recover  **for  loss 
of  capacity  to  perform  the  kind  of  labor  for  which  he  was  fitted,"  as  it 
was  not  for  the  court  or  jury  to  determine  the  kind  of  labor  for  which 
plaintiff  was  or  might  become  fitted. 

Gross  Negligence— Definition. f— The  court  having  instructed  the  jury 
that  it  might  award  punitive  damag'es  if  they  believed  defendant  was 
g'uilty  of  g'ross  neg'lig'ence,  it  was  error  to  define  g'ross  negligence  as 
''either  an  intentional  wrong-  or  such  a  reckless  disreg^ard  of  security 
and  the  right  as  to  imply  bad  faith.'* 

Care  Required  in  Using  Electricity. — Persons  using-  electricity  must 
exercise  the  hiqi-hest  degree  of  care  for  the  protection  of  all  persons  in 
all  places  where  such  persons  have  a  rig-ht  to  be,  and  therefore  in  an 
action  charging  neglig-ence  in  the  use  of  electricity  it  was  error  to 
instruct  the  jury  that  ordinary  neglig-ence  is  the  want  of  such  care 
'*as  is  commonly  exercised  by  persons  of  ordinarily  prudent  habits 
placed  under  like  circumstances.'* 

Burden  of  Proof— Instructions. — It  is  error  to  instruct  the  jury  upon 
which  party  the  "burden  of  proof"  rests. 

Personal  Injuries  from  Hanging  Electric  Railway  Wire} — Gross  Neg- 
ligence—Question  for  Jury. — Where  defendant  electric  street-railway 
company  permitted  a  wire  to  hang-  from  one  of  its  guy  wires  so  that  it 
became  charged  with  electricity,  resulting  in  injury  to  plaintiff,  who 
seized  it  in  passing  along  the  street,  the  question  whether  the  company, 
in  permitting  the  wire  to  hang-  down,  was  g-uilty  of  g-ross  neglig'ence 
authorizing  punitive  damages  was  for  the  jury,  it  appearing  that  the 
wire  had  been  hang-ing-  from  defendant's  wire  for  two  or  three  weeks, 
and  there  being-  some  evidence  tending  to  show  that  defendant's  agent 
or  servant  had  actual  notice  thereof. 

*See  Beath  v.  Rapid  Ry.  Co.  (Mich.),  15  Am.  &  £ng.  R.  Cas.,  N.  S., 
793.  and  notes^  803  et  seq, 

fSee  16  Am.  &  Kngf.  Enc.  Law  426  et  seq, ;  6  Rap.  A  Mack's  Dig.  772 
et  seq. 

tSee  10  Rap.  &  Mack's  Dig.  889  et  seq. 


Am  A  EJng  BLBCTRIC  RAILWAYS  615 

R  Cas 

Macon  v,  Paducah  St.  Ry.  Co 

Same — Liability. — It  is  immaterial  whether  or  not  the  hanging  wire 
belonged  to  defendant,  as  defendant's  negligence,  if  any,  consisted  in 
allowing  it  to  remain  in  a  condition  dangerous  to  persons  using  the 
street. 

Same— Contributory  Negligence  of  Boy— Question  for  Jury.* — The 
question  whether  plaintiff,  a  boy  12  years  old,  was,  considering  his  age 
and  capacity,  and  all  the  other  circumstances,  guilty  of  contributory 
negligence  in  taking  hold  of  the  wire  after  being  warned  of  the  danger 
of  doing  so,  if  in  fact  he  was  so  warned,  was  for  the  jury. 

Appeal  from  circuit  court,  McCracken  county. 

**To  be  officially  reported.'* 

Action  by  Willie  Macon,  by  next  friend,  against  the  Paducah 
Street-Rail  way  Company  and  Paducah  Electric  Light  Com- 
pany to  recover  damages  for  personal  injuries.  Judgment  for 
plaintiff  for  only  a  part  of  the  amount  claimed,  and  he  appeals. 
Reversed. 

Bishop  &  Hendricks,  for  appellant. 

GUFFY,  J.  This  action  was  instituted  by  the  appellant 
afirainst  the  appellees,  Paducah  Street-Railway  Company  and 
Paducah  Electric  Light  Company,  to  recover  damaeres  for 
injury  sustained  by  the  gross  negligence  of  the  defendants. 
The  substance  of  the  negligence  complained  of  is:  That  the 
defendants  had  established  various  posts  and  overhead  wires 
along  and  over  the  streets  of  the  city  of  Paducah,  and  were 
engaged  in  furnishing  electric  power  to  run  and  operate  a 
street  railway  in  said  city,  and  to  furnish  lights  to  the  inhab- 
itants thereof.  That  about  April  26,  1898,  the  defendants  had, 
at  or  near  the  corner  of  Sixth  and  Norton  streets,  and  as  part 
of  said  electric  system,  a  post,  and  about  40  feet  from  the 
corner  of  Sixth  street  stood  another  post,  and  to  these  posts 
were  attached  electric  wires  charged  with  electricity,  and  were 
being  used  by  the  defendants  in  the  transaction  of  their  busi- 
ness; and  at  or  near  said  post  and  about  40  feet  from  the  cor- 
ner of  Sixth  and  Norton  streets,  on  south  side  of  Sixth  street, 
the  said  defendants  suffered  and  permitted  what  is  known  and 
commonly  called  a  **live  wire" — that  is,  a  wire  fully  and 
heavily  charged  with  electricity — to  hang  down  from  one  of 
their  posts  so  operated  and  used  by  them,  to  and  near  the 
ground  on  said  Sixth  street.  That  the  said  **live  wire'*  so 
chareed  with  electricity  was  dangerous  to  the  lives  and  safety 
of  all  persons  traveling  along  or  across  said  street.  That 
plaintiff  was  an  infant  about  12  years  of  age,  and  was  sent  by 
his  mother  to  a  neighbor's,  and  it  was  necessary  for  him  to 
pass  under  or  near  said  **live  wire,  "and  while  so  engaged  in 
passing  along  said  public  street  as  aforesaid,  without  any  neg- 
ligence on  his  part,  he  came  in  contact  and  collision  with 
said  **live  wire"  so  hanging  down  from  defendant's  post  to, 
on,  or  near  the  surface  of  said  street  and  ground,  and  was 
thrown  by  the  electric  current  imparted  to  him  from  said  "live 

*See  generally,  Lemasters  v.  Southern  Pac.  Co.   (Cal.),  20  Am.   A 
Bng.  R.  Cas.,  N.  S.,  2%,  and  nofe^  299. 
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wire"  to  the  ground,  and  was  terribly  burned  and  injured,  so 
as  to  make  him  a  cripple  for  life,  and  was  burned  to  the  boilow 
of  his  body,  his  thumb  burned  off  entirely,  and  his  body  other- 
wise burned  and  injured.  It  was  further  alleged  that  the  said 
live  wire  was  by  defendants  negligently  suffered  and  permitted 
to  hang  down  from  the  post  aforesaid  to  the  ground  so  as  to  be 
exceedingly  dangerous  to  persons  traveling  thereon,  and  that 
plaintiff  suffered  the  burns  and  injuries  in  consequence  of  the 
gross  negligence  of  both  the  defendants  in  suffering  and  per- 
mitting said  live  wire  to  so  hang  as  aforesaid ;  that  each  and 
both  defendants  knew  of  the  dangerous  condition  of  said  live 
wire,  or  could  have  known  by  ordinary  diligence,  and  could 
have,  by  the  use  of  ordinary  diligence,  or  any  diligence,  re- 
paired said  wire,  removed  and  placed  same  at  such  elevation 
from  the  ground  as  that  no  harm  could  or  would  have  resulted 
to  any  one ;  that  it  was  their  duty  to  do  so,  and  the  defend- 
ants, well  knowing  the  dangerous  condition  of  the  live  wire, 
permitted  it  to  remain  in  said  condition  for  more  than  two 
weeks  before  said  injury;  that  plaintiff  was  damaged  by  the 
burns  and  injuries  aforesaid  in  the  sum  of  $10,000.  The 
answer  may  be  treated  as  a  denial  that  they  suffered  the  live 
wire  charged  with  electricity  to  hang  down  as  charged  by 
plaintiff,  or  that  they  knew,  or  had  reason  to  know,  that  any 
live  or  other  wire  at  the  time  mentioned  was  haneing  from  a 
wire  used  in  their  electric  light  or  power  plant  at  or  near  the 
place  mentioned  by  plaintiff;  nor  did  they  have  any  informa- 
tion that  such  a  wire  was  so  hanging;  that,  if  such  wire  had 
been  hanging  from  their  system  so  as  to  touch  the  ground,  it 
would  have  manifested  itself  in  the  operation  of  their  electric 
plant;  that  after  the  accident  complained  of  they  discovered 
the  wire  haneing  from  the  electric  wire  which  was  a  part  of 
their  system,  but  that  said  wire  so  hanging  down  within  a 
few  feet  of  the  ground  was  not  a  wire  used,  or  ever  had  been 
used,  or  could  ever  have  been  used  in  the  operation  of  defend- 
ants' business;  but  that  said  wire  was  a  loose  wire,  which  had 
been  used  by  the  East  Tennessee  Telephone  Company  in  their 
system  of  operating  an  electric  telephone,  and  that  same  had 
been  cut  by  the  said  telephone  company,  or  some  stranger 
not  connected  in  any  way  with  these  defendants,  and  had  been 
allowed  to  fall  across  the  wire  belonging  to  these  defendants, 
without  their  knowledge  or  consent;  and  that  defendants  did 
not  know  or  had  no  information  that  said  wire  was  so  hang- 
ing; and  they  deny  that  said  wire  was  thereby  the  carelessness 
or  negligence  of  defendants.  Defendants  admit  that  plaintiff 
was  injured  by  coming  in  contact  with  said  wire,  but  aver 
that  he  willfully  and  knowingly  cauerht  hold  of  said  wire  with 
his  hands  well  knowing,  and  after  being  informed,  that,  if 
he  did  so,  it  would  shock  and  burn  him;  that  he  was  informed 
immediately  before  he  caught  hold  of  the  wire  that,  if  he  did 
so,  it  would  shock  and  burn  him,  but  he  stated  that  he  was 
not  afraid  of  same,  and  against  the  protest  and  advice  of  his 
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friends  he  willfully  caught  hold  of  said  wire,  and  was  thus 
burned:  which  negligence  is  pleaded  in  bar  of  plaintiff's  rieht 
to  recover.  It  is  further  stated  in  the  answer  that  **  defend- 
ants had  no  knowledge  or  information  as  to  whether  said  wire 
had  remained  hanering  towards  the  ground  for  two  weeks  or 
not."  It  is  further  denied  that  plaintiff  was  damaged  in  the 
sum  of  $10,000,  or  any  other  sum.  By  an  amended  petition 
it  is  alleged,  in  substance,  that  the  live  wire  which  injured 
plaintiff  was  either  a  wire  which  had  been  used  by  the  East 
Tennessee  Telephone  Company,  or  by  some  other  person 
unknown,  or  else  it  was  the  wire  of  defendants;  that  one  or  the 
other  of  these  things  is  true,  but  plaintiff  does  not  know 
which.  The  amended  petition  also  repeats  the  other  aver- 
ments of  negligence  charged  to  the  defendants.  The  reply  of 
plaintiff  is  a  traverse  of  all  the  defensive  averments  in  defend- 
ants' answer.  By  a  further  amended  petition  it  is  alleged  that 
defendants*  electric  system  in  the  city  of  Paducah,  and 
especially  at  the  point  where  the  wire  hune  down  with  which 
the  plaintiff  came  in  contact,  was  defectivelv  and  insufficiently 
insulated.  They  say  that  especially  at  the  time  and  place 
where  the  said  hanging  wire  was  that  caused  the  injury  to  plain- 
tiff, the  place  of  contact  between  the  wires  was  not  insulated 
at  all ;  and,  if  it  was  insulated,  it  was  defectively  and  insuffi- 
ciently done.  It  was  further  alleged  that  defendants  could 
have  kept  said  wires  at  the  place  of  contact  so  insulated  as  to 
have  made  hurt  or  injury  to  the  plaintiff  impossible;  that 
plaintiff  had  a  right  to  believe  that  defendants  had  performed 
their  duty;  and  that  his  taking  hold  of  same,  if  he  did  so, 
was  not  contributory  negligence  on  his  part,  as  he  is  and  was 
a  bov  of  only  12  years  of  age  at  the  time.  The  answer  to  the 
amended  petition  again  denies  negligence,  or  that  it  omitted 
to  do  anything  which  it  was  its  duty  to  do.  It  denies  that 
its  system  of  wires  was  insufficiently  insulated.  It  says  where 
plaintiff  was  hurt  the  wires  were  insulated  in  the  most  approved 
and  scientific  manner.  It  is  denied  that  defendants  could 
have  kept  said  wires  at  the  place  of  contact  where  the  injury 
occurred  so  insulated,  or  to  have  made  hurt  or  injury  to  the 
plaintiff  impossible.  The  contributory  negligence  of  plaintiff 
is  again  pleaded  and  relied  on.  Upon  final  trial,  the  jury 
returned  the  following  ViTdict:  **We,  the  jury,  find  for  the 
plaintiff,  Willie  Macon,  in  the  sum  of  $350.00.  T.  S.  Long, 
One  of  the  Jury."  Thereupon  the  court  rendered  a  judgment 
in  favor  of  plaintiff  against  the  Paducah  Street- Railway  Com- 
pany for  said  sum  of  $3«;o,  with  6  per  cent,  interest,  and  his 
costs.  The  defendants  filed  grounds  and  moved  for  a  new 
trial,  which  motion,  however,  was  afterwards  withdrawn.  The 
plaintiff  also  filed  grounds  and  moved  for  a  new  trial.  The 
substance  of  the  grounds  relied  on  is  the  admission  of  improper 
evidence  against  plaintiff,  and  rejection  of  competent  evidence 
offered  by  the  plaintiff ;  error  of  the  court  in  giving  instruc- 
tions I,  2,  3,  4,  and  5,  and  in  refusing  to  give  instructions  "v,'* 
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wire"  to  the  ground,  and  was  terribly  burned  .  ;'  »ew  trial 

as  to  make  him  a  cripple  for  life,  and  was  br"  ^  ;■ 
of  his  body,  his  thumb  burned  off  entirely,        '  .  as  iscom- 

wise  burnedand  injured.     It  was  furthe-   '  habits  and 

live  wire  was  by  defendants  negligently    .  ordinary  neg- 

tohang  down  from  the  post  aforesaid  negligence  is  a 

exceedingly  dangerous  to  persons  trf  .ntentional  wrong 

plaintifl  suffered  the  burns  and  injv  .d   the   right  as  to 

gross  negligence  of  both  the  defer  ^  the   iury  that  the 

mitting  said  live  wire  to  so  hanp  ^d  is  on  the  plaintiB. 

both  defendants  knew  of  the  da  .  is  open  to  the  construe- 

wire,  or  could  have  known  by  e   the  owners  of  the  live 

have,  bv  the  use  of  ordinary  <■  recover,  and  it  is  open  to 

paired  said  wire,  removed  a  J  state.  No.  4  should  not 
from  the  ground  as  that  no  ''"k  that  the  petition  specifies 
to  any  one;  that  it  was  th  ■  service,  and,  if  this  is  true,  no 
ants,  well  knowing  the  dr  .liowed  for  medicine  or  medical 
permitted  it  to  remain  i  allowed  for  loss  of  capacity  to  per- 
weeks  before  said  injur  ^r  which  he  was  fitted.  This  was 
burns  and  injuries  a  .conrt  or  jury  to  undertake  to  deter- 
answer  may  be  treat'  jor  for  which  he  was  or  might  become 
wire  charged  with  r  'a"  is  substantially  correct,  and  should 
plaintiff,  or  that  th  rie  definition  eiven  by  the  court  of  gross 
live  or  other  wire  jsctioa  No.  I  is  erroneous,  and  in  conflict 
wire  used  in  the-  ythis  court  in  Railroad  Co.  v.  McCoy,  81 
place  mentione  .}cise  the  court  below  gave  the  following 
tion  that  such  /Je  court  instructs  the  jury  that  gross  negli- 
been  hantiinB  ^1^^  o*  negligence  which  indicates  intentional 
would  have  .  '"■  such  a  reckless  disregard  of  their  security 
plant;  that  nii'lv  bad  faith. "  This  court  expressly  held 
the  wire  b  "Nis-'  instruction  was  erroneous,  and,  recognizing 
their  syst  ,,'111 -I ruction  had  been  sustained  in  the  case  of 
few  feet  V ''  ''-'^hinson,  4  Bush,  509,  expressly  overruled 
used,  o'  ;''.,)(ii.'ti  ca^e  in  so  far  as  it  sustained  such  a  definition 
ants'  i  ''r'^liS^^'-''-  I"  further  discussion  of  thequestion  this 
been  jjl^^  to ''le  decision  of  Railroad  Co.  v.  Herrick,  13 
systp  Vjf,  v/hich  said  "that  punitive  damages  were  recovera- 
bec  5jjj  proof  showed  that  the  company  failed  to  use  such 
no'  rf^ii'^^^i''"^  its  railroad  bridge  in  repair  as  careless  and 
al'  ^^d"^  porsDiis  usually  exercise  in  the  prosecution  of  the 
M  *M'V<''.'"'f  "*^^  °^ 'i''^  character";  that  "the  absence  of 
'  ^sare '"''"-■  "i^n^eement  of  a  railroad  train  or  in  keep- 
^fjiiJroad  trai  k  in  repair  is  gross  negligence";  and  that 
'^fis  no'  ni-i^i^^^ary  to  show  the  absence  of  all  care,  reckless 
T-jferen":  '''^  "itcntional  misconduct,  to  make  out  gross 
Wj^(  1  liesL-  rilleged  definitions  of  gross  neglect  are,  rather, 
"JjiaieinL-ni  ol  nistances  showing  gross  neglect  than  a  defini- 
(J^gmbracirii:  ,ncry  state  of  facts  constituting  such  neglect. 
P^certanii>  'rm  ,  m  the  management  of  a  railroad,  that  the 
'pjnce  eitiit:i  t^  au  care,  or  the  loosest  degree  of  care,  or  of 
^tcare,  is  cross  neglect;  but   it   does  not  follow   that  the 
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^      ^^     <^^  "^  care  in  the  general  sense  and 

f^^^    ^^^5^     '^^  ^  matters  of  little  or  no  peril  to 

'^^^t^      ^a,  ^"^^  neglect  charged   in   the 

<^^^|p^-*%e^  Tinan   life   is  constantly  in 

Q^-*^  ^^^^  ^  c  further  said :    *'Intheman- 

^^-^^^^y^^^^ij^  <%^  '^  department  thereof,  gross  neg- 

,^^^  ^4^    ^J^^^^^^  '*  c^re  as  a   person   of  common 

^^^^/^^^     '^/-^v^  '*°   1'^^®  business,   but  of  careless 

^<p  ^ ^^^  ^''^^A-<^  ^  avoiding  injury  to  his  own  person  or 

•^  ^^^/^^f^  f^  ^  -:s  of  equal  or  similar  danger  to  those 

''^^^W^?^ -^^i.*^  investigation/'     The  definition  of  ordi- 

^y/.^<^^^%^  .  said  instruction   No.  i  is  erroneous  in  this 

V  ."^Xi^fc^  ->on  that  it  has   been  repeatedly  held   by  this 

r^  .sons  using  electricity  either  for  lighting  or  for 

jjj/^  ^ars,  or  other  business,  must  exercise  the  highest 

*  care  for  the  protection  of  all  persons  in  all  places 
such  persons  have  a  right  to  be.  See  McLaughlin  v. 
it  Co.  (Ky.)  37  S.  W.  851,  34  L.  R.  A.  812;  Overall  v. 
.ght  Co.  (Ky.)  47  S.  W.  442;  Schweitzer's  Adm'r  v.  Electric 
Co.  (Ky.)  52  S.  W.  830;  Thomas'  Adm'r  v.  Gas  Co.  (Ky.)  56  S. 
W.  I  «;3.  It  will  thus  be  seen  that  the  court  erred  as  to  instruc- 
tion No.  I.  The  jury  were  told  in  No.  2  that  the  burden  is 
upon  the  plaintiff  to  prove  negligence.  This  court  has 
often  condemned  instructions  stating  upon  whom  the 
burden  of  proof  rested,  or  similar  expressions.  No.  5  is 
substantially  correct.  The  evidence  in  this  case  tends  to 
show  that  the  live  wire  was  fastened  at  one  end  of  one  of 
defendants'  posts  used  for  the  purposes  indicated  in  the  plead- 
ings, and  also  wrapped  around  one  of  the  wires  which  are 
called  **guy  wires,"  which  extend  from  one  post  to  another. 
Some  of  the  testimony  conduces  to  show  that  these  wires  were 
for  the  purpose  of  preventing  the  posts  from  falling  down  in 
the  event  one  should  give  wav.  The  defendants'  theory  seems 
to  be  that  the  wire  in  question  did  not  belong  to  them,  or 
either  of  them,  but  was  a  telephone  wire  that  had  once  been 
run  along  there  by  a  telephone  company,  and  by  some  means 
got  wrapped  around  the  guy  wire  aforesaid.  The  evidence 
of  plaintiff  shows  that  all  telephone  wires  had  been  removed 
away  from  there  some  time  before.  It  also  appears  with 
absolute  certainty  that  the  wire  in  question  had  been  hanging 
down  from  defendants'  wire  for  two  or  three  weeks,  and  there 
is  some  evidence  tending  to  show  that  defendants'  agent  or 
servant  had  actual  notice  thereof.  We  are,  however,  of  the 
opinion  that  it  is  a  matter  of  no  consequence  who  was  in  fact 
the  owner  of  the  wire  in  question.  The  negligence  of  defend- 
ants, if  negligence  at  all,  consisted  in  allowing  the  wire  to 
remain  in  a  condition  dangerous  to  persons  using  the  street. 
It  will  be  readily  admitted  that  a  live  wire  in  the  position  this 
one  was  shown  to  be  was  extremely  dangerous  to  the  public, 
and,  if  defendants  knew,  or  could,  by  such  diligence  as  the  law 
requires  of  them,  have  known,  of  the  condition  of  the  wire, 
it  would  have  been  gross  negligence  on  their  part  to  have  per- 
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mitted  the  wire  to  so  remain.  It  may  be  taken  as  true  that 
defendants  did  not  intend  a  current  of  electricity  to  flow  alone: 
the  gfuy  wires  before  mentioned,  nor  intentionally  turn  such  cur- 
rent upon  the  guy  wires,  or  the  wire  from  which  the  injury 
directly  resulted.  It  seems,  however,  absolutely  certain  that 
there  was  a  current  of  electricity  flowing  along  the  wire  which 
the  plaintiff  took  hold  of ;  or,  in  other  words,  it  was  a  live  wire. 
No  person  undertook  to  state  as  a  matter  of  fact  how  the 
electricity  reached  the  down-hanging  wire,  nor  do  we  deem  it 
a  matter  of  importance  in  this  case  whether  it  became  alive 
because  of  a  current  of  electricity  reaching  the  guy  wire,  or 
whether  it  was  made  alive  by  some  defect  in  the  apparatus  or 
wires  or  machinery  used  in  propelling  the  street  cars.  It  is 
certain  that  if  the  wire  in  question  had  not  been  hangingr 
down,  the  injury  would  not  have  occurred.  It  was  for  the  jury 
to  determine  from  the  facts  and  under,  proper  instructions  as 
to  the  degree  of  negligence  complained  of  as  well  as  to  whether 
or  not  the  wire  was  in  fact  hanging  down  as  described  by  the 
witnesses,  as  well  as  to  consider  what  length  of  time  it  had 
been  in  that  condition.  If  the  evidence  adduced  is  to  be  be- 
lieved, it  follows  that  the  defendants  were  guilty  of  gross  neg- 
ligence, as  well  as  guilty  of  the  failure  to  exercise  that  high 
degree  of  care  which  the  law  requires  of  electric  companies. 
It  was  also  the  province  of  the  jury  to  determine  whether  or 
not  plaintiff  had  in  fact  been  warned  of  the  danger  of  taking 
hold  of  the  wire,  and,  if  so,  whether,  considering  his  age  and 
capacity,  and  all  the  other  circumstances  as  shown  by  the  evi- 
dence at  the  time  that  he  did  take  hold  of  it  he  was  guilty  of 
such  contributory  negligence  as  barred  his  right  to  recover  in 
this  action.  For  the  reasons  indicated,  the  judgment  is  re- 
versed, and  cause  remanded  for  a  new  trial  upon  principles 
consistent  with  this  opinion. 


North  Jbrsby  St.  Ry.  Co.  v.  Schwartz. 

{Supreme  Court  of  New  Jersey y  June  lOy  igoi.) 

[49  Atl.   Rep.  683.] 

Mutual  Rights  of  Street  Railway  Company  and  Citizens.* — The  general 
principle  governinj?'  the  relation  of  the  street  railway  to  the  traveling- 
public  is  that  their  respective  rig-h'ts  in  the  public  street  must  be 
exercised  by  each  of  them  with  due  reg-ard  to  the  rig'hts  of  the  other,  in 
a  reasonable  and  duly-careful  manner. 

Same — Accident  at  Crossing — Liability— Question  for  Jury. — Where 
a  traveler  in  a  carriag"e  at  a  public  crossing"  was  about  to  drive  over  the 
tracks  of  a  street  railway,  and  saw  a  trolley  car  bound  towards  him, 
but  which  at  the  time  was  standing"  still  about  40  feet  away,  taking  on 
or  letting  off  passengers,  and  thereupon  he  proceeded  to  drive  over  the 
tracks  without  further  looking  towards  the  car,  which  struck  his  horse 
while  crossing,  throwing  the  driver  out  and  injuring*  him,  in  an  action 
for  the  injury  a  motion  to  nonsuit  for  contributory  neglig'ence  was 
denied,     neldy  on  review,  that  the  ruling:  was  correct. 

(Syllabus  by  the  Court.) 

*See  notes ^  10  Am.  &  Eng.  R.  Gas.,  N.  S.,  726 ;  12  Id,  ATA  el  seq. 
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Error  to  circuit  court,  Essex  county. 

Action  by  Jacob  Schwartz  against  the  North  Jersey  Street- 
Railway  Company.  Judgment  for  plaintiff.  Defendant  brings 
error.     Affirmed. 

Argued  February  term,  igoi,  before  DEPUE,  C.  J.,  and 
DIXON.  COLLINS,  and  HENDRICKSON,  JJ. 

MacSherry  &  Rees  and  Jarvis  N.  Atkinson,  for  plaintiff  in 
error. 

Samuel  Kalisch,  for  defendant  in  error. 

HENDRICKSON.  J.  The  plaintiff  below,  while  crossing 
the  tracks  of  the  defendant,  a  street-railway  company,  situate 
in  and  along  Springfield  avenue,  in  the  city  of  Newark,  was 
thrown  from  his  carriage,  from  the  effect  of  a  collision  between 
it  and  one  of  defendant's  trolley  cars,  suffering  serious  and 
permanent  injuries.  He  brought  suit  in  the  Essex  circuit, 
and  recovered  a  verdict  and  judgment  for  damages  against  the 
company,  which  has  been  brought  to  this  court  by  a  writ  of 
error.  The  grounds  urged  for  reversal  are  the  refusal  of  the 
trial  judge  to  grant  a  nonsuit  and  to  direct  a  verdict  for  the 
defendant,  and  alleged  errors  in  the  admission  of  testimony 
that  was  objected  to. 

At  the  close  of  the  plaintiff's  case  the  following  facts  were 
developed  by  the  proofs:  The  plaintiff,  with  three  other 
friends,  took  a  drive  on  the  afternoon  of  Christmas  day,  1809, 
from  Newark  to  Pleasantdale,  returning  about  7  o'clock  in  the 
evening.  They  were  in  two  carriages,  both  fall  tops,  and  they 
drove  with  the  tops  pushed  down.  In  returning  they 
approached  the  crossing  of  the  railway  on  Springfield  avenue, 
through  Jacob  street,  which  runs  north  and  south  at  right 
angles  with  the  railwav.  They  were  traveling  in  a  southerly 
direction,  and  were  intending  to  drive  over  the  crossing  in 
front  of  Jacob  street,  which  stops  there,  into  Waverly  avenue, 
which  is  practically  a  continuation  of  Jacob  street  further 
south.  The  h'nes  of  the  two  streets  are  not  quite  coterminous, 
those  of  Waverly  avenue  being  slightly  further  north,  so  that 
a  direct  line  from  the  center  of  Jacob  street  to  the  center  of 
Waverly  avenue  would  cross  the  tracks  diagonally  to  a 
slight  degree.  There  were  two  tracks,  the  one  furthest 
from  Jacob  street  being  the  east-bound  track  from  Irvington 
to  Newark,  upon  which  the  car  in  question  was  moving, 
going  east.  The  distance  from  the  curb  at  the  end  of  Jacob 
street  to  the  nearest  rail  was  16  feet,  and  the  distance 
across  both  tracks  from  out  to  out  was  15  feet.  The  two 
carriages  were  traveling  in  company.  The  one  in  front  was 
occupied  by  two  of  the  plaintiff's  friends,  while  the  plain- 
tiff was  driving  the  second  carriage,  with  another  of  his 
friends  with  him.  The  first  carriage  had  passed  the  tracks  and 
gone  from  5  to  8  feet  bevond,  when  the  collision  of  the  car 
occurred  with  plaintiff's  carriage,  which  was  following  close 
after  the  other.     The  plaintiff's  horse   was  walking  at   the 
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time.  When  within  8  feet  of  the  rails,  he  looked  north  and 
saw  the  car  distant  about  40  feet  way,  standing  still,  pre- 
sumably to  take  on  or  let  off  passengers.  Seeing  this,  he  drove 
on  across  the  tracks,  looking  no  further  at  the  car;  and  when 
his  horse  had  passed  the  north-bound  track,  and  had  just 
stepped  over  the  first  rail  of  the  south-bound  track,  the  car 
struck  his  horse  about  the  middle  of  the  shaft.  The  force  of 
the  impact  threw  the  horse  around  suddenly,  and  caused  the 
plaintiff  to  fall  from  the  carriage  to  the  ground,  between  the 
two  tracks,  and  he  was  carried  away  in  an  unconscious  condi- 
tion. The  car  was  stopped  after  going  half  its  length.  A 
front  window  of  the  vestibule  of  the  car  was  broken,  and  the 
carriage  was  damaged.  The  plaintiff's  companion  was 
unharmed,  and  he  afterwards  gained  control  of  the  lines,  and 
brought  the  horse  to  a  standstill  after  he  had  run  for  several 
blocks.  The  evidence  was  that  it  was  getting  dark,  and  the 
car  was  lighted.  The  whole  case  shows  that  the  parties  and 
witnesses  could  see  very  plainly,  presumably  from  artificial 
light  in  the  street.  The  approach  of  the  car  was  not  signaled 
by  bell  or  gong.  These  facts  were  sustained,  in  the  main, 
by  the  concurrent  evidence  of  all  the  occupants  of  the  carriages. 
The  contention  is  that,  in  this  state  of  the  proofs,  the  plain- 
tiff was  so  clearly  negligent  himself  that  the  case  should 
have  been  taken  from  the  jury.  In  determining  this  question, 
we  must  keep  in  mind  that  we  are  dealing  with  parties  who 
are  on  an  absolute  equality  as  to  their  rights  to  the  use  of  the 
highway  at  the  crossing  of  public  streets,  except  that  allowance 
is  to  be  made  in  favor  of  the  street  railway,  because  of  the 
fixity  of  its  tracks,  and  its  inability  from  that  cause  to  change 
its  course.  We  have  had  occasion  to  refer  to  the  mutual  rights 
and  duties  that  appertain  to  persons  or  corporations  in  pro- 
pelling cars  and  other  vehicles  along  the  public  highwav  in 
the  case  of  Woodland  v.  Railway  Co.,  49  Atl.  479,  decided  at 
the  present  term.  It  is  unnecessary  to  repeat  them  again. 
The  general  principle  is  that,  where  a  railroad  runs  along  the 
surface  of  a  street,  the  rights  of  the  company  and  of  travelers 
must  each  be  exercised  with  a  due  regard  to  the  rights  of  the 
other,  in  a  reasonable  and  dulv-careful  manner.  And  what  is 
reasonable  care  in  such  cases  mutually  depends  very  largely 
upon  the  peculiar  circumstances  of  each  particular  cftse.  3 
Elliott,  R.  R.  1094,  and  cases:  Connelly  v.  Railway  Co.,  56 
N.  J.  Law.  700,  29  Atl.  438.  We  might  in  the  present  case  be 
willing:  to  believe  that  the  plaintiff  was  not  as  prudent  as  he 
should  have  been,  in  attempting  to  cross,  with  the  car  so  near, 
at  least  without  continuing  to  keep  an  eye  to  its  movement  as 
he  passed  over  the  tracks.  But,  in  looking  at  all  the  circum- 
stances, we  must  consider  that  when  near  the  tracks  he  saw 
that  the  car  was  then  standing  still ;  that  he  had  a  right  to  rely 
upon  the  motorman's  exercising  reasonable  care  in  controlling 
the  movement  of  his  car  over  a  public  crossing  in  a  populous 
city,  then  being  traversed  by   a  carriage,   with  the  plaintiff's 
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carriage  closely  following ;  that  the  plaintiff  was  also  required  to 
drive  his  horse  with  care,  and  look  in  front  for  other  vehicles. 
and  to  the  east  for  west-bound  cars,  with  a  view  to  avoid  colli- 
sion.   Now,  when  these  circumstances  are  considered,  could  we 
say  that  plaintiff  failed  to  exercise  the  care  that  a  person  ordi- 
narily prudent  would  have  exercised  in  a  like  situation?     I  feel 
bound  to  say  that  this  question  is  at  least  a  debatable  one,  and 
hence  that  it  was  properly  submitted  to  the  jury.     The  author- 
ity of  Earle  v.   Traction  Co.,  64  N.  J.    Law,  573,  46  Atl.  613, 
has  been  appealed  to  as  asserting  a  contrary  doctrine.     But 
that  case  was  affirmed  by  a  divided  court,  and  is  plainly  dis- 
tinguishable.    In  that  case  the  plaintiff,  although  he  said  that 
the  car  was  moving  to  cross,  undertook  to  drive  over  in  front 
of  it,  relying  upon  his  right  to  do  so,  because  as  he  claimed, 
he  had  reached  the  crossing  first.     But  the  court  held  that, 
if  the  plaintiff  said  that  his  rights  were  not  being  observed  by 
the  motorman,  he  could  not  proceed  without  imprudence, 
and  was  bound  to  stop  or  turn  aside,  if  he  could  by  the  exer- 
cise of  due  care,  and  protect  himself  from   injury.     Having 
failed  to  do  this,  he  became  chargeable  with  contributory  neg- 
ligence.    The  evidence  in  this  case  tended  to  prove  that  the 
car  had  stopped  some  distance  west  of  the  Jacob  street  cross- 
ing, when  plaintiff  says  he  saw  it;    but  even  supposing  it 
had  reached  the  crossing  ahead  of  the  plaintiff,  and  that  he 
was  in  fault  in  attempting  to  cross,   still,  upon   the  principle 
stated  in  Earle  v.  Traction  Co.,  supra,  and  further  illustrated 
in  Rafferty  v.  Raihroad  Co.,  49  Atl.  456,  decided  at  the  present 
term  of  this  court,  it  became  the  duty  of  the  motorman  to  ex- 
ercise reasonable  care  in  the  use  of  the  appliances  at  hand  to 
control  the  action  of  his  car,  and  prevent  the  collision  if  he 
could.     Whether  he  did  his  duty  as  thus  prescribed,   or  not, 
was  also  a  question  for  the  jury.     At  the  close  of  the  evidence 
on  both  sides  the  state  of  the  case   was  altered  only  by  the 
introduction  of  proofs  somewhat  contradictory  to  those  of  the 
plaintiff.     They  tended  to  show  that  plaintiff  had  driven  on  a 
trot,  and  quite  fast,  as  he  came  from  Jacob  street  onto   the 
defendant's  tracks,  and  that  the  horse  ran  into  the  fender  and 
struck  his  head  against  the  front  vestibule  of  the  car:  that  the 
car  was  moving  slowly  and  stopped  within  a  foot  or  two  after 
the  accident;  that  the   motorman   saw  plaintiff  driving  over 
the  west-bound  track,  but  thought   he  would  stop  or  turn 
aside.     It  is   unnecessary   to  state  defendant's  evidence   in 
further  detail,  since  it  is  apparent  that  these  disputed  facts 
were  for  the  jury.     There  was  no  error  in  the  denial  of  these 
motions. 

The  defendant  assigns  error,  also,  on  the  ground  that  the 
plaintiff  was  allowed  to  give  evidence  of  the  value  of  his  serv- 
ices five  years  previous  to  the  cause  of  action.  According  to 
the  record,  this  evidence  was  not  objected  to.  After  the  evi- 
dence was  in,  the  court,  in  answer  to  counsel  for  defendant, 
expressed  the  opinion  that  the   evidence  was  permissible, 


624  CROSSINGS  ^  <>^  ^^^^ 

(NS) 

Bums  V.  Southern  Ry.  Co 

although  a  little  remote,  and  counsel  then  asked  and  vras 
allowed  an  exception.  No  motion  was  made  to  strike  out  this 
testimony.     This  exception  must  be  overruled. 

Another  assignment  of  error  is  based  upon  an  exception  to 
the  court's  admission  of  evidence  that  plaintiff  had  to  abandon 
a  contract  on  account  of  his  injuries,  whereby  he  might  have 
lost  money  on  the  contract.  The  plaintiff  was  permitted  to 
testify,  over  objections,  that  at  the  time  of  his  injury  he  had 
a  contract  to  erect  a  brewery  in  the  city  of  Newark  for  $i68,- 
000.  which  he  had  to  give  up  because  of  it,  and  turned  the 
contract  over  to  another  man.  This  was  not  followed  by  any 
evidence  to  show  that  plaintifi  lost  anything  or  suffered  any 
damage  by  giving  up  this  contract.  So  that,  if  there  was 
any  error  in  the  admission  of  the  evidence,  it  was  harmless, 
and  can  work  no  reversal. 

The  only  other  assignment  of  error  is  based  upon  an  excep- 
tion to  a  hypothetical  question;  the  ground  stated  being  that 
it  assumed  the  plaintiff  to  have  been  in  good  health,  when 
there  was  no  evidence  to  show  that  plaintiff  was  in  such  con- 
dition before  the  cause  of  action  arose  for  which  suit  was 
brought.  Upon  referring  to  the  record,  I  find  in  the  testi- 
mony of  the  plaintiff  the  following:  **Q.  Before  you  were 
injured,  what  was  vour  health.?  A..  It  was  all  right.  Q.  How 
were  you,  as  to  being  a  man  who  was  able  to  work.?  A.  Sure. 
Q.  Well,  I  am  asking  you?  A.  I  do  big  work."  This  evi- 
dence is  clearly  sufficient  to  sustain  the  part  of  the  question 
objected  to,  and  the  exception  must  be  overruled.  Finding 
no  error  in  the  rulings  of  the  learned  trial  judge,  the  judgment 
should  be  affirmed. 


Burns  v.  Southern  Rv.  Co. 

(Supreme  Court  of  South  Carolina,  Aug,  20,  /go/,) 

[39  S.  E.  Rep.  567.] 

Nonsuit — Appeal — Review.— Where  plaintiff  appeals  from  a  jiidg^nieut 
of  nonsuit,  no  other  grounds  than  those  upon  which  the  motion  was  made 
can  be  considered. 

Same — Accident  at  Crossing— Train  Obstructing  in  Violation  of  Ordi- 
nance— Failure  to  Give  Signals.* — In  an  action  to  recover  for  injuries  at  a 
railroad  crossing,  there  was  evidence  that  defendant  stopped  its  train 
across  a  public  way  for  a  longer  period  than  allowed  by  the  ordinauce  of 
the  town,  and  that  it  started  it  without  giving  statutory  signal,  whereby 
plaintiff,  who  was  passing  over  the  bumpers  on  the  freight  cars  to  reach 
a  passenger  train,  was  injured,     //eld  error  to  direct  a  nonsuit. 

Same — Appeal — Review. — In  an  action  for  injuries  at  a  railroad  cross- 
ing, where  there  is  evidence  of  negligence  by  plaintiff  and  also  by  de- 
fendant, it  is  error  to  direct  a  nonsuit. 

Right  to  Pass  between  Cars  Obstructing  Street  —Where  there  is 
evidence  that  plaintiff  was  injured  by  attempting  to  pass  between  cars 
standing  at  a  public  highway,  it  was  error  to  refuse  to  permit  him,  ou 
motion,  to  amend  his  complaint  by  alleging  that  the  accident  occurred 
at  a  street,  highway,  or  traveled  place. 

•Whether  obstruction  of  crossing  in  violation  of  ordinance  or  statute 
is  negligence ^^r  5^,  see  Southern  Ry.  Co.  v,  Prather  (Ala.),  14  Am.  A 
Eng.  R.'Cas.,  N.  S.,'832,  and  note,  834  et  seq. 
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Appeal  from  common  pleas  circuit  court  of  Oconee  county. 
Action  by  W.  L.  Burns  against  the  Southern  Railway  Com- 
pany.    Judgment  of  nonsuit.     Plaintifi  appeals.     Reversed. 

J.  R.  Earle,  for  appellant. 

T.  P.  Cothran,  for  respondent. 

GARY,  A.  J.  This  is  an  action  for  damages  for  injury  to 
the  plaintiff  in  consequence  of  alleged  negligence  on  the  part 
of  the  defendant.  The  allegations  of  the  complaint  material 
to  the  questions  presented  by  the  exceptions  are  as  follows : 
"(2)  That  on  the  6th  day  of  April,  1899,  the  defendant  corpo- 
ration negligently  and  unlawfully  allowed  one  of  its  trains, 
consisting  of  a  locomotive  and  a  number  of  freight  cars,  in 
charge  of  its  authorized  agents,  to  stop  for  a  considerable  and 
unreasonable  time,  about  twenty  minutes,  across  one  of  the 
public  streets  or  crossings  of  the  town  of  Seneca,  in  the  county 
and  state  aforesaid,  to  the  great  inconvenience  and  annoyance 
and  in  violation  of  the  rights  of  the  public,  and  in  violation 
of  the  ordinances  of  said  town ;  thus  completely  blockading 
the  said  street  or  crossing  which  leads  from  the  business  por- 
tion of  said  town  to  the  passenger  landing  of  the  Blue  Ridge 
Railroad,  across  the  track  of  said  defendant,  during  which  time 
the  passenger  train  on  the  Blue  Ridge  Railroad  had  arrived 
and  was  due  to  depart.  (3)  That  on  said  day  plaintiff  was 
accompanying  and  assisting  his  son  off  to  his  command,  who 
had  purchased  a  ticket  and  was  to  take  the  Blue  Ridge  Rail- 
road train  at  this  point;  that  waiting  for  a  considerable  time, 
and  no  opening  being  made  in  said  freight  train  through  which 
persons  might  pass,  and  said  passenger  train  being  due  to 
depart,  the  way  being  thus  blockaded  for  a  great  distance 
either  way,  persons  were  therefore  compelled  to  cross  said 
freight  train  in  going  to  and  from  said  passenger  train  by  going 
over  the  bumpers,  and  a  number  of  persons  did  so,  and  plain- 
tiff's son  crossed  said  train  as  aforesaid,  and  plaintiff  imme- 
diately following  him  attempted  to  cross  said  freight  train, 
which  was  at  the  time  standing  motionless  across  said  street 
or  crossing;  that  while  plaintiff  was  in  act  of  crossing  between 
two  of  said  freight  cars,  without  any  notice  or  warning,  with- 
out the  sound  of  a  whistle  or  the  ringing  of  a  bell  on  said 
locomotive,  the  defendant  company,  through  its  agents  and 
servants,  then  and  there  in  charge  of  said  train,  negligently, 
recklessly,  and  unlawfully  caused  said  train  of  cars  to  move 
rapidly  and  suddenly,  and  thereby  caught  plaintiff's  foot  be- 
tween two  of  said  cars,  and  so  mangled  and  crushed  it  as  to 
necessitate  its  being  amputated,  all  of  which  was  grossly  neg- 
ligent, reckless,  and  unlawful  on  the  part  of  the  said  defend- 
ant corporation." 

The  defendant  answered  the  complaint,  denying  its  alle- 
gations, and  setting  up  contributory  negligence  as  a  defense. 
At  the  close  of  the  plaintiff's  testimony   the  defendant  made 
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a  motion  for  a  nonsuii,  on  the  grounds:  (i)  That  the  plain- 
tiff had  failed  to  adduce  any  evidence  tending  to  establish  neg- 
ligence on  the  pact  of  the  railroad  company ;  and  h)  that  the 
evidence  on  the  part  of  the  plaintiff  shows  a  state  of  facts  from 
which  only  one  inference  could  be  drawn,  and  that  is  thai 
the  plaintiff  was  guilty  of  negligence  himself. 

The  motion  was  granted,  and  the  plaintiff  appealed  upon 
exceptions,  the  first,  second,  third,  fourth,  and  sixth  of  which 
are  as  follows:     **(i)  That  his  honor  erred  in  holding:  *It  first 
becomes  necessary  to  determine  whether  this  action  has  ref- 
erence to  the  sections  of  the  Revised  Statutes  1681;  and  1692,  or. 
as  we  commonly  say,  whether  it  is  an  action  under  the  statute 
or  under  the  common  law.     I  hold  that  it  is  an  action  under 
the  statute,  using  that  expression  in  its  ordinary  sense ;  or,  in 
other  words,  that  it  is  an  action  for  injuring  the  plaintiff  at  a 
street  or  crossing  of  the  Southern  Railway  track.     It  is  need- 
less for  me  to  read  these  sections  (1685,   1692).     They  are   in- 
tended for  travelers  or  persons  desirine  to  cross  a  highway, 
street,    or    traveled  place,   and  if  one   is   not  traveling  or 
attempting  to  cross  the  street  or  highway,  in  the  sense  of  the 
statute,  and  is  injured,  and  it  appears  the  sounding  of  bell  or 
blowing  of  the  whistle. — that  those  signals  were  not  given  as 
required  by  the  statute, — that  a  person  cannot  rely  upon  these 
statutes  as  supporting  a  case  other  than  is  provided ;  so  that 
the  question  comes  up  right  now,  is  there  any  testimony  here 
tending  to  show  that  the  plaintiff  was  injured  by  the  railway 
company  upon  a  public  highway,  street,  or  traveled  place,  or 
while  attempting  to  cross  the  railroad  track  along  a  street  or 
public  highway  or  traveled  place?  and,  if  there  is,  I  must  let  it 
go  to  the  jury;  and,  if  there  is  no  such  testimony,  then  the  ac- 
tion must  fail.     I  listen  to  the  testimony,  and  so  far  from  sus- 
taining the  view  that  the  plaintiff  was  injured  at  a  street  or 
highway  or  traveled  place,  he  was  not  injured  there.     He  was 
injured  at  another  place.     He  didn't  go  on  the  train  at  a  street 
or  traveled  place.     He  got  on  below  it,  and  was  injured  there, 
and  therefore  there  is  no  testimony  to  go  to  the  jury  on  that 
line;  and  on  that  line  I  think  the  defendant  is  entitled  to  the 
nonsuit,' — but  should  have  held  that,  if  this  is  to  be  regarded 
as  an  action  under  the  statute,  then  there   is  testimony  tend- 
ing to  show  that  a  street  crossed  the  track  of  the  defendant 
company  at  the  place,  and  the   public  had  an  equal  right  to 
use  of  it  with  the  defendant  company,  and  the  defendant  had 
so  blockaded  and  obstructed  it  for  an   unreasonable  time  that 
the  public  was  deprived  of  the  use  of  it;  and,  if  these  be  the 
facts,  a  passenger,  whose  occasion  requires  it,  would  have  the 
right  to  make  reasonable  use  of  the  defendant's  property, 
without  injury  to  it,    to  overcome   such   obstruction   for  the 
sole  purpose  of  crossing  the  railway  track,  and   it  would  be 
estopped  from  saying  that  such  person  was  a  trespasser,  if  he 
deviated   from  the   line  of  the  street  or  highway  in  making  a 
reasonable  use  of  its  property  for  the  sole  purpose  of  crossing 
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its  track.  (2)  That  his  honor  erred  in  holding:  VNow,  if 
there  is  sufficient  allegations  in  the  complaint  to  sustain  it 
at  common  law,  then  I  fail  to  see  wherein  the  railroad  com- 
pany has  been  proven  to  have  been  guilty  of  actionable  neg- 
ligence. It  was  in  the  railroad  yard  there,  and  the  testimony 
of  the  plaintiff  shows  that  this  street,  or  what  had  been  the 
street,  had  been  surrendered  as  part  of  its  yard.  The  testi- 
mony does  not  show  that  the  railroad  company  was  doing  any- 
thing more  in  its  yard,  or  was  guilty  of  any  negligence  in 
moving  its  train  backwards  and  forwards  in  the  yard,' — but 
should  have  held  that  there  is  testimony  tending  to  show  that 
this  is  the  only  street  or  passageway  from  the  business  por- 
tion of  the  town  to  the  passenger  landing  of  the  Blue  Ridge 
Railroad;  that  it  was  being  used  as  such  upon  this  occasion 
by  the  plaintiff  until  he  came  in  contact  with  the  obstruction 
placed  across  it  by  the  defendant,  and  was  compelled,  in  order 
to  continue  his  lawful  passage,  to  make  a  reasonable  use  of  the 
defendant's  property;  that  such  obstruction  during  the  arrival 
or  departure  of  a  passenger  train,  whose  passengers  must  cross 
this  way  going  to  and  from,  was  grossly  negligent  and  action- 
able. (3)  That  his  honor  erred  in  holding:  4  must  assume 
that  the  railroad'company  had  the  right  to  move  its  cars  in  the 
railroad  yard,  and  the  motion  for  a  nonsuit  is  granted,' — 
but  should  have  held  that,  while  there  is  testimony  tending  to 
show  that  the  defendant  had  been  using  this  crossing  in  part 
as  a  yard  for  the  last  eight  or  ten  years,  yet  that  could  not 
give  it  the  exclusive  right  to  occupy  or  use  it,  and  there  is 
no  testimony  tending  to  show  that  the  public  had  ever  relin- 
quished its  rights  or  acquiesced  in  the  exclusive  occupation  of 
the  defendant,  and  a  person  whose  occasion  requires  him  to 
pass  there  has  as  high  a  right  as  the  defendant.  (4)  That  his 
honor  erred  in  not  holding  that  there  is  testimony  tending  to 
show  that  the  plaintiff  was  injured  at  a  crossing  of  a  highway, 
street,  or  traveled  place,  and  that  no  signals  as  required  by 
law  were  given  by  the  defendant,  and  in  refusing  to  submit 
the  case  to  the  jury."  **(6)  That  his  honor  erred  in  grantine 
the  order  of  nonsuit,  and  not  allowing  the  facts  to  be  passed 
upon  by  the  jury." 

Rule  18  of  the  circuit  court  (33  S.  E.  viii.)  provides  that 
''a  motion  for  a  nonsuit  must  be  reduced  to  writing  by  the 
moving  counsel,  or  by  the  stenographer,  under  the  direction 
of  the  court,  stating  the  grounds  of  the  motion."  The  first 
ground  of  the  motion  for  nonsuit  rests  solely  upon  the  alleged 
fact  that  the  plaintiff  had  failed  to  adduce  any  evidence  tend- 
ing to  establish  negligence.  Under  the  rule  of  court,  no  other 
grounds  than  those  upon  which  the  motion  was  made  can 
be  considered. 

There  are  allegations  in  the  complaint  appropriate 
both  to  an  action  under  the  statute  and  to  an  action 
at  common  law.  The  right  to  bring  an  action  at  com- 
mon  law  was    not   superseded  by    the    statutory  remedy. 
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Kaminitsky  v.  Railroad  Co.,  25  S.   C.   53;  Spires  v.  Railroad 
Co.,  47  S.  C.  28,  24  S.  E.  992.     The  defendant  did  not  make 
a  motion  that  the  plaintiff  be  reouired  to  elect  upon  which 
cause  of  action  he  would  proceed  to  trial.     Therefore  a  non- 
suit should  not  have  been  granted,  if  there  was  any  testimony 
tending  to  show  negligence  either  under  the  statute  or  at  com- 
mon law.     Cartin  v.  Railroad,  43  S.  C.  221,  20  S.  E.  979.     The 
plaintiff  introduced  in  evidence  the  following  ordinance  of  the 
town     Seneca,     to    wit:    **That    any    person    or     persons 
obstructing  the  public  crossines  with  cars,   engines  or  trains, 
longer  than  ten  minutes  at  a  time,  shall   be  deemed  guilty  of 
a  misdemeanor,  and  fined  or  imprisoned  at  the  discretion  of 
the  council."     The  evidence  tended  to  show  that  the  defend- 
ant obstructed  the  crossing  for  a  longer  period  than  10  minutes, 
and  that  its  conduct  was  therefore  in  violation  of  law.     If  the 
defendant  kept  its  train  of  cars  standing  at  a  crossing  contrary 
to  law,  this  was  evidence  of  negligence,  and  that  it  was  a  tres- 
passer.    Littleiohn  v.  Railroad  Co.,  4Q  S.  C.  12,  26 S.  E.  967. 
Section  1685  of  the  Revised  Statutes  also  makes  it  negligence 
for  the  railroad  company  not  to  give  the  followine   warning: 
^'If  an  engine  or  cars  shall  be  at  a  standstill  within  a  less  dis- 
tance than  one   hundred  rods  of  such  crossing,  the  bell  shall 
be  rung  or  the  whistle  sounded  for  at  least  thirty  seconds, 
before  the  engine  shall  be  moved,  and  shall  be  kept  ringing  or 
sounding  until  the  engine  shall  have  crossed  such  public  high- 
way or  street  or  traveled  place. ' '     In  commenting  on  this  pro- 
vision of  the  statute,  the  court,  in  Little  John  v.  Railroad  Co., 
supra,  says:     "At  the  time  when  the  plaintiff  went  between 
the  cars  for  the  purpose  of  crossing  the  track,  the  train  was 
at  a  standstill,  and  obstructed  the  crossing.     It  was  therefore 
the  plainly-expressed  duty  of  the  defendant,   before  moving 
the  engine,  to  ring  the   bell  or  sound  the  whistle  for  at  least 
thirty  seconds."     Being  its  duty,  it  was  negligence  to  fail  to 
discharge  it.     Apart  from   the   evidence  of  negligence  arising 
from  the  violation  of  the  ordinance  and   the  statutory  re- 
quirements, there  was  evidence  of  negligence  at  common  law 
by  reason  of  the  failure  to  give   warning  to  those  who  were 
forced  bv  its  conduct  to  climb  over  the  bumpers  to  reach  the 
Blue  Ridge  landing:  also  by  reason  of  the  fact  that  the  defend- 
ant obstructed  the  crossing  for  an  unreasonable  length  of  time. 
Under  the  authority  of  Mason  v.  Railway  Co.,  58  S.  C.  70,  36 
S.  E.  440,  it  is  not  necessary  to  discuss  the  reasons  assigned 
by  his  honor,  the  presiding   judge,  in   granting  the   order  of 
nonsuit.     We  may  say,    however,    that  there  was  evidence 
tending  to  show  that  there  was  a  street  crossing  the  railroad 
which  was  obstructed  by  the  defendant's  train  of  cars.     It  was 
the  thoroughfare  from  the  business  portion  of  the  town  to  the 
Blue  Ridge  landing  for  those  on  foot,  and  for  wagons  until 
they  reached  the  wooden  curbing  around  the  depot.     The  de- 
fendant knew  that  it  was  traveled  by  the  public  and  acquiesced 
in  its  use.     Those  getting  on  board  and  those  alighting  from 
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the  Blue  Ridg:e  trains  had  of  necessity  to  pass  over  this 
crossine.  The  public  had  the  right  to  use  the  crossing.  The 
facts  in  the  case  of  Hale  v.  Railroad  Co.,  34  S.  C.  292,  13  S. 
E-  5.V.  upon  which  the  respondent  relies,  were  materially 
different  from  those  in  this  case. 

The  circuit  judge  did  not  rule  upon  the  second  ground  of 
the  motion  for  a  nonsuit,  but  it  would  have  been  error  to 
have  sustained  it,  as  we  have  shown  that  there  was  evidence 
of  negligence  on  the  part  of  the  defendant;  and,  even  if 
there  was  evidence  of  negligence  by  the  plaintiff,  a  nonsuit 
would  not  be  proper.  This  case  would  have  to  be  submitted 
to  the  jury. 

The  fifth  exception  is  as  follows :  *  *  (5)  That  his  honor  erred 
in  not  allowing  plaintiff  to  so  amend  his  complaint  as  to 
allesre  that  the  accident  occurred  at  a  crossing  of  a  street; 
highway,  or  traveled  place.*'  Under  all  the  facts  of  this  case, 
the  amendment  should  have  been  allowed.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the  circuit  court  be 
reversed,  and  the  case  remanded  to  that,  court  for  a  new  trial. 


Ellis  v.  Erie  R.  Co. 

{Supreme  Court  of  New  Jersey^  June  10 ,  igoi.) 

[49  Atl.  Rep.  437.] 

Railroads— Accident  at  Crossing — Evidence— Question  for  Jury.*— The 
plaintiff,  while  out  driving  with  a  party  of  four  others,  in  the  early 
morning,  on  a  hunting  trip,  was  injured  in  a  collision  with  one  of  the 
defendant's  trains,  while  crossing  its  tracks.  They  were  in  a  plumber^s 
wagon,  drawn  by  a  single  horse.  The  plaintiff's  evidence  tended  to 
prove  that  it  was  quite  dark  at  the  time ;  that  the  party  halted  their 
horse  about  20  feet  from  the  track,  and  looked  and  listened  for  trains, 
and  not  seeing  nor  hearing  any,  and  not  hearing  any  bell  or  whistle, 
they  proceeded  to  cross  ;  that  as  the  horse  crossed  the  first  rail  the  train 
struck  him,  causing  a  jar  of  the  wagon  which  threw  the  plaintiff  upon 
the  ground,  causing  personal  injuries,  for  the  redress  of  which  the 
action  was  brought.  Upon  the  trial  motions  were  made  to  nonsuit  and 
to  direct  a  verdict.  The  grounds  were  failure  to  prove  negligence 
against  the  company  and  for  contributory  negligence.  The  plaintiff 
had  also  offered  evidence,  before  he  rested,  tending  to  prove  that  the 
view  of  the  approaching  train  from  where  the  carriage  stood  before 
starting  to  cross  was  cut  off  by  a  growth  of  bushes  and  trees  along  the 
railroad  track  to  within  a  few  feet  of  the  crossing.  After  the  motion  to 
nonsuit  was  denied,  the  defendant  offered  witnesses  tending  to  prove 
that  the  obstructing  bushes  and  trees  had  been  cut  down  more  than  six 
months  before  the  accident,  and  also  to  prove  that  the  required  signals 
were  given  before  reaching  the  crossing.  The  motions  to  nonsuit  and 
to  direct  a  verdict  were  denied  by  the  trial  judge,  and  a  writ  of  error 
was  brought,  //eld,  on  review,  that  the  evidence  upon  the  points  raised 
presented  questions  that  were  fairly  debatable ;  that  there  was  not  such 
a  failure  of  proof  as  to  justify  the  direction  of  a  verdict ;  and  that  there 
was  no  error  in  the  rulings  of  the  court  below. 

(Syllabus  by  the  Court.) 

♦For  authorities  on  the  question  of  the  comparative  weight  of  positive 
and  negative  evidence  as  to  giving  signals  at  crossings,  see  Haun  v. 
Rio  Grande  W.  Ry.  Co.,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  370,  and  noUy  384 
gt  seq. 
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Error  to  circuit  court,  Essex  county. 

Action  by  Edward  Ellis  against  the  Erie  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Argued  February  term,  1901,  before  DEPUE,  C.  J.,  and 
DIXON,  COLLINS,  and  HENDRICKSON,  JJ. 

Cortlandt  Parker  and  Cortlandt  Parker,  Jr.,  for  plaintiff  in 
error. 
Frederic  E.  Hodge,  for  defendant  in  error. 

HENDRICKSON,  J.  The  plaintiff  below  recovered  dam- 
ages in  the  Essex  circuit  against  the  defendant  company  for 
personal  injuries  sustained  by  a  collision  of  defendant's  rail- 
way train  with  a  horse  and  wagon,  in  which  plaintiff  was  being 
driven.  The  accident  occurred  on  defendant's  Greenwood 
Lake  Branch  Railway,  where  it  crosses  the  Pompton  turnpike, 
near  Singac  station,  in  Passaic  county,  at  6  o'clock  in  the 
morning  of  November  30,  1899.  The  plaintiff  was  one  of  a 
party  of  five,  who  had  left  Newark  at  an  early  hour,  in  an 
open  plumber's  wagon,  with  guns  and  dogs,  with  the  purpose 
of  spending  the  day,  which  was  Thanksgiving  Day,  in  hunt- 
ing. Thev  were  going  in  a  northerly  direction  on  the  turn- 
pike, and  their  horse  was  struck  by  an  east-bound  train,  then 
running  in  a  southeasterly  direction,  on  its  way  to  Jersey 
City.  The  effect  was  to  throw  the  horse  down,  and  cause  the 
plaintiff  to  fall  from  the  wagon,  and  suffer  severe  cuts  and 
bruises.  The  exceptions  taken  at  the  trial  were  for  the 
refusal  of  the  trial  judge  to  nonsuit  the  plaintiff,  and  to  direct 
a  verdict  for  the  defendant,  and  for  refusal  to  charge  certain 
requests.  The  grounds  of  the  motions  to  nonsuit  and  to  direct 
a  verdict  were  for  insufficient  proof  of  negligence,  and  also  for 
contributory  negligence. 

When  the  motion  to  nonsuit  was  made  the  plaintiff  and 
three  of  the  four  other  occupants  of  the  wagon  had  testified. 
Their  testimony  tended  to  prove  that  the  plaintiff  occupied 
the  front  seat,  with  the  driver  on  his  right  and  another  of  the 
party  on  his  left,  and  that  the  two  others  sat  in  the  hind  part 
on  some  straw,  all  provided  with  blankets;  that  the  horse  had 
traveled  on  a  jog  trot  to  the  bridge  over  the  Passaic,  about 
a  quarter  of  a  mile  from  the  crossing,  but  was  on  a  walk  while 
passing  the  bridge;  that  one  of  the  party,  more  familiar 
with  the  place,  then  called  the  driver's  attention  to  the  rail- 
road crossing  that  was  near,  and  said,  ''Be  careful;"  that  it 
was  yet  quite  dark,  and  that  they  proceeded  with  the  horse 
on  a  walk  to  a  point  not  far  from  the  track,  which  they  could 
not  see ;  that  one  of  the  party  fixed  the  point  as  about  20  feet 
distant  from  the  track ;  that  they  then  stopped,  and  looked 
each  way  and  listened  for  a  train,  but  heard  no  noise  of  any, 
no  bell  or  signal,  so  they  started  on  with  the  horse  on  a  walk, 
still  looking  about  them  and  listening  for  a  train,  but  heard 
none;  that  the  first  knowledge  or  intimation  they  had  of  its 
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coming:  was  the  flash  of  lieht  from  the  headlight,  when  the 
train  was  so  near  that  it  seemed  to  be  rig:ht  on  them,  and 
when  it  was  too  late  to  protect  themselves.  There  was  also 
the  evidence  of  several  witnesses  tending  to  prove  that  on  the 
left,  as  the  turnpike  approaches  the  raibroad  from  the  south, 
there  was  at  the  time  a  thick  growth  of  bushes  and  trees  along 
the  southwesterly  side  of  the  track,  from  6  to  20  feet  in  height, 
which  completely  cut  ofif  the  view  of  the  railway  track  and  a 
train  from  a  point  within  about  30  feet  of  the  crossing ;  that 
this  obstruction  extended  for  about  400  feet  northward ;  that 
about  a  week  after  the  accident,  in  the  daytime,  two  of  the 
witnesses  were  standing  about  30  feet  south  of  the  railroad 
track,  at  the  center  of  the  turnpike,  and  saw  a  west-bound  train 
of  cars  pass;  that  after  passing  the  crossing  northward  a 
distance  of  30  or  40  feet  the  train  passed  out  of  view,  by  rea- 
son of  the  bushes  and  trees  obstructing  the  view;  that  about 
four  months  later  the  witnesses  visited  the  crossing  again,  and 
found  that  the  trees  and  bushes  had  been  cut  off  along  the  right 
of  way  of  the  railroad  on  the  south  side,  so  that  the  view  was 
unobstructed  for  400  or  500  feet ;  that  the  stubble  showed  clear 
and  bright,  and  the  stufi  that  was  cut  off  lay  in  piles  there  at 
that  time.  With  this  testimony  before  the  court,  manifestly 
the  motion  to  nonsuit  could  not  be  entertained. 

The  defendant  then  offered  evidence  tending  to  prove  that 
the  whistle  was  blown  at  the  signal  post,  and  the  bell  was  ring- 
ing automatically,  the  required  distance  before  reaching  the 
crossing;  that  there  was  no  obstruction  to  the  view  at  the 
time  from  the  turnpike  south  of  the  track,  looking  northerly, 
and  that  there  was  a  clear  view  of  the  rails;  that  when  with- 
in 1 50  feet  of  the  track,  on  the  south  side,  there  was  a  clear 
view  of  the  rails  northerly  for  1,500  feet;  that  the  trees  and 
bushes  were  cut  down  along  the  right  of  way,  on  the  south- 
west side,  in  the  month  of  June,  1899,  which  was  five  months 
before  the  accident.  Thus  the  case  presented  a  contrariety 
of  proofs  upon  the  questions  involved,  which  it  is  the  province 
of  the  jury  to  settle. 

But  it  was  urged  for  the  defendant  that  the  evidence  of 
witnesses  as  to  the  obstruction  to  the  view  should  be  disre- 
garded, because  one  or  more  of  them  swore  to  a  curve  in  the 
road  30  or  40  feet  from  the  crossing,  while  the  survey  shows 
quite  conclusively  that  the  curve  begins  600  feet  from  the 
crossing.  But  upon  this  point  it  should  be  said  that  one  of 
the  witnesses  as  to  the  obstruction,  who  was  not  one  of 
the  parties,  and  whose  only  interest,  if  any,  arose  from  his 
ownership  of  the  wagon  that  was  injured,  did  not  testify  as  to 
the  existence  of  the  curve,  and  is  not  contradicted  in  that  par- 
ticular; also  that  the  point  as  to  where  the  curve  begins  has 
little  bearing  upon  the  question  as  to  whether  the  view  was 
obstructed  at  the  crossing,  for,  if  the  witnesses  are  to  be 
believed,  the  view  of  the  rails  from  a  point  in  the  center  of 
the  turnpike,  30  feet  from   the  track,    would  be   effectually 
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obstructed,  even  if  the  road  ran  straight,  without  the  curve- 
As  will  be  perceived,  the  question  largely  narrowed  down  to 
the  fact  as  to  when  the  trees  and  brush  along  the  right  of 
way  had  been  cut  down, — whether  before  or  after  the  accident- 
It  was  also  urged  that  there  was  evidence  that  the  plaintiff  and 
his  companions  had  been  drinking,  and  that  their  testimony 
was  weakened  thereby.  But  this  was  contradicted,  and  was 
for  the  jury.     No  request  to  charge  involved  that  condition. 

It  was  also  urgently  pressed  that  the  evidence  as  to  the  giving 
of  the  signals  for  the  crossing  was  so  strongly  for  the  defendant 
that  it  was  entitled  to  an  instruction  for  the  defendant.  But 
it  must  be  considered  that  the  engineer  testified  that  the 
steam  had  been  shut  off  as  the  train  approached  the  crossing, 
and  the  train  was  running  on  a  slightly  down  grade,  2^  miles 
an  hour,  so  that  the  usual  noise  of  the  train  would  be  dimin- 
ished :  also  that  four  of  the  five  persons  in  the  party,  who 
appear  to  have  been  respectable  mechanics,  testified  that, 
although  they  were  looking  and  listening,  they  heard  no  signal 
given  until  the  headlight  flashed  upon  them  as  it  passed.  The 
learned  trial  judge  did  not  err  in  submitting  these  questions 
of  fact  to  the  jury. 

I  may  add  that  the  trial  judge  held  that  the  members  of  this 
party  were  jointly  interested  in  the  trip,  so  that  any  negligence 
of  the  driver  was  properly  imputable  to  the  plaintiff.  This 
ruling  was,  of  course,  favorable  to  defendant,  and  its  correct- 
ness is  not  challenged  by  the  latter. 

I  have  examined  the  exceptions  to  the  refusal  to  charge 
certain  requests  of  the  defendant,  but  I  find  no  merit  in  them, 
and  no  error  in  that  part  of  the  record.  The  result  is  that  the 
judgment  below  must  be  affirmed. 


Hardin  v,  Chattanooga  Southbrn  R.  Co. 

{Supreme  Court  0/  Georgia ,  April  27^  /go/,) 
[38  S.  E.  Rep.  839.] 

Railroads — Cattle  Guards.* — One  in  possession  of  land  under  a  bond 
for  title,  with  a  part  of  the  purchase  money  paid,  is  not  the  "owner** 
of  such  land,  within  the  meaning  of  the  act  of  November  11, 1889,  impos- 
ing upon  railway  companies  the  duty  of  erecting  and  maintaining  cat- 
tle guards  at  designated  points  along  their  lines  of  road. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Chattanooga  county;  W.  M. 
Henry,  Judge. 

Action  by  J.  T.  Hardin  against  the  Chattanooga  Southern 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

*A8  to  the  duty  to  construct  and  maintain  cattle  guards  and  fences, 
see  generally,  2  Rap.  &  Mack's  Digr.  591  el  sea. ;  12  Am.  A  Bng.  Bnc. 
I*aw  (2d  Ed.)  1067  et  seq. 
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C.  L.  Odell,  W.  H.  Ennis,  and  Denny  &  Harris,  for  plain- 
tiff in  error. 

J.  M.  Bellah,  and  McHenry  &  Maddox,  for  defendant  in 
error. 

LUMPKIN,  P.  J.  The  complaint  made  in  the  present  bill 
of  exceptions  is  that  the  court  below  erred  in  dismissing  on 
demurrer  a  suit  instituted  by  Hardin  against  the  railroad 
company.  His  action  was  based  upon  the  provisions  of  sec- 
tions 2243-2246  of  the  Civil  Code,  which  relate  to  the  duty 
of  railroad  companies  to  erect  and  maintain  cattle  guards,  and 
prescribe  what  shall  be  the  liability  of  such  companies  for 
failure  to  comply  with  the  reouirements  therein  mentioned. 
He  sought  to  bring  his  case  within  the  statutory  law  embraced 
in  those  sections  by  alleging  in  his  petition,  with  respect  to 
the  ownership  of  **the  lands  to  be  affected  by"  the  cattle  guard 
therein  referred  to,  ** that  petitioner  is  now,  and  was  on  or 
before  October  9,  1899,  ^^  possession  and  control  [of],  and 
held  under  bond  for  title,  with  part  of  the  purchase  money 
paid,  60  acres  of*  a  designated  lot  of  land,  through  which  the 
raiboad  of  the  defendant  company  ran,  and  which  adjoined 
the  premises  of  another  named  person,  whose  lot  the  railroad 
also  traversed.  One  of  the  grounds  of  the  demurrer  was  that 
the  facts  alleged  in  Hardin's  petition  did  not  show  that  he 
was  ''such  owner  of  said  lot  of  land'*  as  the  law  embraced  in 
section  2243  of  the  Civil  Code  contemplated.  We  think  this 
point  was  well  taken,  and  should  control  our  decision  upon 
the  question  whether  or  not  the  trial  judge  erred  in  dismissing 
the  plaintiff's  action.  It  has  heretofore  been  definitely  ruled 
that,  "relatively  to  one  who  is  not  the  owner  of  cultivated 
lands  through  which  the  track  of  a  raibroad  company  runs,  such 
company  is  under  no  duty  *  *  *  to  erect,  keep,  or  main- 
tain cattle  guards  for  the  protection  of  crops  growing  upon 
such  lands, ' '  but  that,  in  view  of  the  provisions  of  the  act  of 
November  II,  1889,  now  to  be  found  in  the  sections  of  the 
Code  above  cited,  **for  a  breach  of  duty  imposed  by  that  stat- 
ute the  owner  of  the  lands  only  is  entitled  to  maintain  an 
action."  See  Railroad  Co.  v.  Judge,  100  Ga.  600,  28  S.  E.  379. 
It  appeared  in  that  case  that  the  plaintiff  ''had  been  engaged 
in  conducting  a  farm  upon  a  tract  of  land  owned  by  his  father, 
that  this  farm  was  crossed  by  the  track  and  right  of  way  of  the 
defendant  company,"  and  that,  because  of  its  failure  to  erect 
and  maintain  proper  cattle  guards,  "domestic  animals  of 
various  kinds  entered  upon  his  crops  and  destroyed  them." 
As  he  was  not  the  owner  of  the  tract  of  land  in  question,  but, 
at  best,  a  mere  tenant  of  such  owner,  we,  without  difficulty, 
reached  the  conclusion  that  a  general  demurrer  to  his  petition 
should  have  been  sustained.  Does  Hardin,  merely  because 
he  is  in  possession  of  land  under  a  bond  for  title,  with  part  of 
the  purchase  money  paid,  stand  upon  any  better  footing 
than  would  a  tenant  of  the  holder  of  the  legal  title?  In  other 
words,  can  Hardin  logically  be  regarded  the  "owner"  of  the 
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premises,  in  the  sense  in  which  that  term  is  employed  in  the 
statute  upon  which  he  predicates  his  right  to  maintain  his 
action?  If  so,  then  his  vendor,  who  still  retains  the  legal 
title,  and  under  whom  he  holds  actual  possession  of  the  land« 
would  have  no  right  to  demand  the  protection  afforded  by 
law  to '^adjoining  landowners"  with  respect  to  the  erection 
and  maintenance  of  cattle  guards;  for  Hardin,  and  not  his 
vendor,  would  be  **the  owner  of  the  lands  to  be  affected  by 
such  cattle  guards' '  who  is  referred  to  in  section  2243  oi  the 
Civil  Code.  Certain  it  is  that  the  statute  contemplates  that 
no  one  save  such  owner  can  maintain  an  action,  and  both 
Hardin  and  his  vendor  cannot  answer  that  description.  "The 
word  'owner'  has  no  technical  meaning,  and,  being  nomen 
generalissimum,  should,  especially  when  used  in  a  remedial 
statute,  be  construed  liberally  in  favor  of  the  parties  whom  it 
is  the  duty  and  intention  of  the  legislature  to  protect.*'  i 
Hare,  Const.  Law,  3;^.  ''Under  different  circumstances*  and 
having  regard  to  the  different  objects  of  various  statutes  in 
which  the  word  has  been  used,  'owner'  has  been  held  to  mean 
the  person  having  the  legal  title,  or  the  one  who  has  the 
equitable  estate, — the  mortgagor  or  the  mortgagee.  And  in 
more  than  one  instance  it  has  been  held  to  include  every  one 
who  has  an  interest  in  the  land."  17  Am.  &  Eng.  Enc.  Law, 
304.  In  the  present  instance,  however,  it  is  evident  that  the 
legislature  did  not  intend  "to  include  every  one  who  has  an 
interest  in  the  land."  but  the  real  owner  thereof  as  against 
the  world  at  large, — the  one  person  whose  right  and  title 
thereto  must,  as  matter  of  law,  be  held  paramount  to  the 
claims  of  all  others  who  may  have  a  mere  incidental  interest 
therein  or  control  over  the  same.  Hardin  is  not,  under  his 
own  statement  of  the  facts  of  the  case,  an  owner  in  any  such 
sense.  Imagine  the  very  natural  state  of  mind  of  his  vendor, 
if,  in  a  controversy  to  which  the  latter  w^s  an  interested  party, 
we  were  to  hold  to  the  contrary ! 

Though  it  would  seem  scarcely  necessary  to  fortify  the  con- 
clusion just  announced  by  the  citation  of  authority,  yet  we 
will  briefly  refer  to  a  number  of  decisions  bv  this  court  which 
are  more  or  less  in  point.  The  inquiry  arose  in  the  case  of 
Callaway  v.  Freeman.  29  Ga.  408,  whether  or  not,  under  a 
statute  providing  for  a  special  mechanic's  lien  on  property 
upon  which  improvements  were  made,  a  holder  of  a  bond  for 
title,  who  was  in  possession  of  a  house  and  lot  under  his  con- 
tract of  purchase,  was  to  be  regarded  the  owner  of  the  same. 
This  question  was  answered  in  the  negative,  and  the  ruling 
made  was  followed  in  Walker  v.  Burt,  57  Ga.  20.  It  appeared 
in  the  case  of  Tanner  v.  Bell,  61  Ga.  584.  that  a  purchaser  of 
land  took  a  deed  thereto,  at  the  same  time  giving  to  his  vendor 
a  mortgaee  thereon  to  secure  the  payment  of  the  purchase 
money;  and  this  court  held  that  "the vendee,  having  an  abso- 
lute deed  of  conveyance  [was]  the  owner,  within  the  meaning 
of  the  lien  laws  of  this  state."  Another  illustration  of  the 
important  part  the  legal  title  plays  in  the  determination  of  the 
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qaestion  of  ownership  is  afforded  by  the  case  of  Morrow  v. 
Sawyer,  82  Ga.  226,  8  S.  E.  51,  wherein  the  ruling  was 
announced  that  a  tenant  holdine:  over  and  beyond  his  term 
could  be  summarily  dispossessed  by  a  creditor  of  his  original 
landlord,  whose  claim  of  ownership  was  based  upon  a  secu- 
rity deed  only.  In  Mixon  v.  Stanley,  100  Ga.  372,  28  S.  E. 
440,  a  mortgagee  soueht  to  gain  recognition  as  an  ''owner," 
bot  it  was  held  that  ''as  a  mortgage  does  not,  in  this  state, 
pass  title  to  the  mortgagee,  [he]  is  not  an  owner  of  the  mort- 
gaged property,  and  therefore  is  not  entitled,  under  section 
go9  of  the  Civil  Code,  to  redeem  land  upon  which  he  held  a 
mortgage,  where  the  same  was  sold  under  a  tax  execution 
against  the  mortgagor. "  It  is  proper  to  add,  in  order  that 
no  one  may  be  misled  by  our  citing  this  decision  approvingly, 
that  "in  1898  the  general  assembly  changed  the  Code  so  as  to 
allow  lienholders  or  any  person  interested  in  the  land  or  any 
creditor  to  redeem,*'  to  which  fact  Chief  Justice  Simmons  took 
pains  to  call  attention  in  an  opinion  delivered  by  him  in  the 
more  recent  case  of  Bank  of  University  v.  Athens  Sav.  Bank, 
107  Ga.  246,  249,  ^3  S.  E.  34.  The  effect  of  this  change  in 
the  law  was,  however,  not  to  create  a  mortgagee  an  "owner,** 
but  merely  to  declare  that,  in  his  true  capacity  as  a  mere 
lienholder,  he  should  be  accorded  rights  to  which  he  was  not 
theretofore  legally  entitled.  So  far  as  we  are  informed,  the 
unmistakable  trend  of  the  judicial  utterances  of  this  court  has 
even  been  to  discourage  the  idea  that  the  holder  of  a  bond  for 
title  can  have  more  than  a  bare  equitable  interest  in  the  sub- 
ject-matter of  his  purchase,  since  his  claim  thereto  must  nec- 
essarily be  based  upon  a  contract  which  in  terms  provides  that 
he  shall  not  become  the  owner  until  he  complies  with  his 
obligation  to  pay  for  the  property.  Judgment  affirmed.  All 
the  justices  concurring. 


Shiblds  et  ai.  v.  Norfolk  &  C.  R.  Co. 

{Supreme  Court  of  North  Carolina^  Sept,  10,  igoi.) 

[39  S.  E.  Rep.  582.] 

Right  of  Way — Condemnation  Proceedings — Title  Acquired— Build- 
ings.— Under  Code,  §  1946,  providing  that  parties  to  proceedings  to  con- 
demn land  for  railroad  purposes  shall  be  devested  and  barred  of  all 
right,  estate,  and  interest  in  such  land  during  the  corporate  existence 
of  the  railroad  company,  such  company  acquires  only  an  easement  on 
the  land  condemned,  with  the  right  to  actual  possession  of  so  much  only 
thereof  as  is  necessary  for  the  operation  of  the  road  and  to  protect  it 
against  contingent  damages ;  and  hence  a  house  situated  on  the  right 
of  way  at  the  time  of  condemnation  proceedings  does  not  become  the 
absolute  property  of  the  company. 

Same — Fires — Permitting  Combustibles  to  Accumulate.* — A  railroad 
company  permitting  dry  grass  and  broom  straw  to  accumulate  and  remain 
on  its  right  of  way  is  liable  for  the  loss  of  a  house  and  contents  situated 
on  the  right  of  way  by  a  fire  caused  by  a  spark  from  such  company's 
engine  lighting  on  and  igniting  the  grass  and  straw,  by  which  it  was 
communicated  to  the  house. 

*See  extensive  note^  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  495  et  seq. 
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Appeal  from  superior  court,  Halifax  county;  McNeill 
Judgre. 

Action  by  M.  A.  Shields  and  others,  executors  of  the  estate 
of  James  G.  Shields,  deceased,  agrainst  the  Norfolk  &  Car- 
olina Railroad  Company.  From  a  judsrment  in  favor  of 
plaintiffs,  defendant  appeals.     AfHrmed. 

George  Cowper,  for  appellant. 
W.  A.  Dunn,  for  appellees. 

FURCHES,  C.  J.  This  is  an  action  for  damages  against 
defendant  for  burning  a  house  and  a  lot  of  peanuts  belonging 
to  plaintiffs.  The  case  comes  to  us  upon  the  appeal  of  defend- 
ant, upon  the  following  facts  agreed,  and  judgment  thereon 
for  the  plaintiffs:  **The  following  facts  are  admitted:  (i) 
That  James  G.  Shields,  the  testator  of  the  plaintiffs,  at  the 
time  of  the  condemnation  of  the  right  of  way  of  the  defendant, 
was  the  owner  of  a  large  farm  over  which  the  right  of  way  afore- 
said was  located,  and  the  plaintiffs  now  own  the  same  under 
the  provisions  of  his  will.  (2)  That  at  the  time  of  the  con- 
demnation of  the  right  of  way  there  was  located  thereon  a 
common  tenant  house  which  was  then  used  by  the  testator  as 
such,  and  which  has  since  been  used  and  occupied  by  the 
plaintiffs  for  the  purposes  of  their  farm  until  the  time  of  the 
fire  hereinafter  mentioned.  (3)  That  a  short  time  before  said 
fire  the  plaintiffs  had  said  house  repaired  at  a  cost  of  $2^, 
which  was  without  the  knowledge  or  consent  of  the  defend- 
ant, and  had  stored  therein  picked  peanuts  of  the  value  of  ($80) 
eighty  dollars.  (4)  That  said  house  was  wholly  on  the  right  of 
way.  (5)  That  the  right  of  way  was  acquired  by  the  defendant 
by  regular  condemnation  proceedings.  (6)  That  in  the  month 
of  December,  1898,  a  fire  originated  on  the  right  of  way  at  a 
point  200  yards  from  said  house,  from  sparks  from  one  of  its 
engines,  and  the  said  house  and  peanuts  were  entirely  con- 
sumed. (7)  That  the  defendant's  engine  was  equipped  with 
an  approved  and  modern  spark  arrester,  which  was  in  actual 
use  at  the  time  of  the  fire,  and  the  engine  was  carefully  and 
skillfully  managed  by  a  competent  engineer.  (8)  That  the 
defendant  permitted  dry  grass  and  broom  straw  to  accumulate 
on  its  right  of  way,  which  was  ignited  by  sparks  from  its 
engine,  by  which  the  fire  was  communicated  to  said  house. 
(9)  That  the  use  and  occupation  of  said  house  was  without  the 
knowledge  or  consent  of  the  defendant,  but  the  defendant  has 
never  notified  the  plaintiffs  to  vacate  said  house,  or  to 
discontinue  its  use.  (10)  That  the  value  of  the  house  at  the 
time  of  the  fire  was  $40.  (11)  That  the  value  of  the  peanuts 
in  the  house  at  the  time  of  the  fire  in  December,  i8q8,  was 
$80.  (12)  That  at  the  time  of  the  fire  there  was  dry  grass  and 
broom  straw  on  defendant's  right  of  way  between  its  roadbed 
and  the  house,  and  plaintiffs  did  not  remove  any  dry  grass  or 
broom  straw  from  the  right  of  way,  thouerh  they  could  have 
done  so."     And  it  seems  to  us  that  upon  the  facts  agreed  the 
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judgment  of  the  court  below  must  be  affirmed.  The  defend- 
ant contends  that*  it  being  agreed  that  the  house  was  on 
defendant's  right  of  way.  it  was  defendant's  house,  and  it 
should  not  be  made  to  pay  for  burning  its  own  house,  and,  as 
the  house  belonged  to  defendant,  plaintiffs  had  no  right  to  use 
it,  and  if  they  put  peanuts  in  the  house  of  defendant,  and 
they  burned,  the  defendant  is  not  liable  for  their  loss.  For 
this  position  the  defendant  cites  section  1946  of  the  Code, 
which  provides  that  all  persons,  parties  to  proceedings  to 
condemn  land  for  railroad  purposes,  ''shall  be  devested  and 
barred  of  all  right,  estate,  and  interest  in  such  real  estate 
daring  the  corporate  existence  of  the  company  aforesaid." 
This  act  seems  to  have  been  passed  in  1871,  and  it  must  be 
admitted  that  it  uses  very  strong  language.  But  it  cannot 
be  supposed  that  it  has  been  entirely  overlooked  by  the  pro- 
fession and  the  courts  for  30  years ;  and  this  court  has  so  often, 
since  its  enactment,  held  that  a  railroad  only  acquired  an 
easement  upon  the  land  under  condemnation  proceedings, 
that  we  must  take  it  to  have  put  that  construction  upon  the 
act  of  1871.  Raibroad  Co.  v.  Sturgeon,  120  N.  C.  225,  26  S, 
E.  779;  Beach  v.  Railroad  Co.,  120  N.  C.  498,  26  S.  E.  703; 
Lassiter  V.  Railroad  Co.,  126  N.  C.  50Q,  36  S.  E.  48;  Geer  v. 
Water  Co.,  127  N.  C.  349,  37  S.  E.  474;  Blue  v.  Railroad 
Co.,  117  N.  C.  644,  23  S.  E.  27s.  In  the  case  of  Blue  v.  Rail- 
road Co.  this  language  is  used  by  the  court:  "The  right  of 
railway  companies  is,  by  judgment  of  condemnation,  made 
subject  to  occupation  where,  and  only  where,  the  corporation 
finds  it  necessary  to  take  actual  possession  in  furtherance  of  the 
ends  for  which  the  company  was  created.  The  damaeres  are 
not  assessed  upon  the  idea  of  a  proposed  actual  dominion, 
occupation,  and  perception  of  the  profits  of  the  whole  right 
of  way  bv  the  corporation,  but  the  calculation  is  based  upon 
the  principle  that  possession  and  exclusive  control  will  be 
asserted  only  over  so  much  of  the  condemned  territory  as  may 
be  necessary  for  corporate  purposes,  such  as  additional  tracks, 
ditches,  and  houses  to  be  used  for  station  houses  and  section 
hands.  Unless  the  land  is  needed  for  some  such  use,  the 
occupation  and  cultivation  by  the  owner  of  the  servient 
tenement  will  be  disturbed  only  when  it  becomes  necessary 
for  the  company  to  enter  in  order  to  remove  something  which 
endangers  the  safety  of  its  passengers,  or  which  might,  if 
undisturbed,  subject  the  owner  to  liability  for  injury  to  adja- 
cent lands  or  property.  Ward  v.  Railroad  Co.,  113  N.  C.  i;66, 
iS  S.  E.  211.  and  Id.,  109  N.  C.  358,  13  S.  E.  926.  The 
defendant  companv  was  liable  if  grass  and  other  inflammable 
material,  negligently  left  upon  its  right  of  way,  was  ignited  bv 
sparks  from  its  engine,  for  any  damage  to  adjacent  land- 
owners, caused  bv  the  spreading:  of  the  fire.  8  Am.  &  Eng. 
Enc.  Law,  14;  Black  v.  Railroad  Co.,  iis  N.  C.  667,  20  S. 
E.  713,  909.*'  This  quotation  from  Blue's  Case  was  approved 
by  the  court  and  quoted   in   the   opinion   in  Railroad  Co.  v. 
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Sturgeon,  120  N.  C.  22^,  26  S.  E.  779.  It  therefore  seems 
to  be  the  settled  law  in  this  state,  so  far  as  judicial  construc- 
tion can  settle  a  question,  that  a  railroad  company,  by  con- 
demnation proceedings,  only  acquires  an  easement  upon  the 
land  condemned,  with  the  right  to  actual  possession  of  so 
much  only  thereof  as  is  necessary  for  the  operation  of  its  road 
and  to  protect  it  against  contingent  damages.  It  also  seems 
to  be  settled  by  these  and  numerous  other  decisions  of  this 
court  that  it  is  negligence  in  a  railroad  company  to  allow 
dry  grass  and  broom  straw  to  accumulate  and  remain  on  its 
right  of  way,  and  that  such  companies  are  liable  to  the  dam- 
age resulting  from  iires  caused  by  sparks  from  their  engines, 
setting  such  dry  grass  and  broom  straw  on  fire.  The  facts 
agreed  admit  that  dry  grass  and  broom  straw  were  allowed  to 
accumulate  and  remain  on  defendant's  right  of  way  in 
December ;  that  the  fire  which  destroyed  the  house  and  pea- 
nuts was  caused  by  a  spark  from  defendant's  engine  lighting 
upon  and  igniting  said  dry  grass  and  broom  straw  at  a  point 
200  yards  from  the  house.  This  made  the  defendant  liable 
for  the  house,  and,  we  think,  for  the  peanuts.  If  the  plain- 
tiffs had  the  right  to  use  and  occupy  the  house, — as  it  seems 
they  had, — and  their  property  rightfully  in  the  house  was 
destroyed  by  the  negligence  of  the  defendant,  we  see  no  rea- 
son why  defendant  is  not  also  liable  for  the  peanuts.  We  are 
not  able  to  distinguish  the  liability  for  the  one  from  the  other. 
If  the  plaintiffs  had  placed  combustible  matter  on  defendant's 
right  of  way,  and  the  fire  had  originated  in  that,  and  destroyed 
the  plaintiffs'  house  and  peanuts,  it  would  seem  that  in  that 
case  they  could  not  recover ;  and  defendant  cited  authorities 
tending  to  show  that  they  could  not.  But  this  question  is  not 
presented  by  the  facts  agreed,  and  we  do  not  pass  upon  it. 
The  defendant's  principal  contention  is  that  the  condemna- 
tion proceedings  put  the  absolute  title  to  the  land  condemned 
in  the  defendant,  and,  it  being  admitted  that  the  house  was  on 
the  right  of  way, — that  is,  on  the  land  condemned  to  defend- 
ant's use, — that  the  house  was  defendant's  property,  the 
same  as  if  defendant  had  bought  the  land  on  which  it  stood. 
paid  for  it,  and  had  obtained  a  deed  in  fee  simple  therefor.  * 
All  the  authorities  the  defendant  cites  to  sustain  this  position 
are  decisions  of  other  states,  or  text-books,  except  R»iIro«d 
Co.  V.  McCaskill,  94  N.  C.  746.  But  it  does  not  seem  to  as 
that  any  of  the  cases  sustain  defendant's  contention.  Prob- 
ably McCaskill's  Case  comes  nearer  doing  so  than  any  author- 
ity cited,  and  we  do  not  think  it  goes  to  that  extent.  But,  if 
it  ever  could  have  been  considered  authority  for  the  position 
contended  for  by  defendant,  it  has  not  been  so  considered 
since  the  case  of  Blue  v.  Railroad  Co.,  supra,  as  that  case 
expressly  holds  to  the  contrary,  and  overrules  McCaskill's 
Case,  if  it  announced  any  such  doctrine  as  that.  And  Blue's 
Case  has  been  expressly  approved  and  followed  by  this  court 
since  its  first  announcement.     Railroad  Co.   v.  Sturgeon,  120 
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N.  C.  225,  26  S.  E.  779.  The  doctrine  that  the  railroad  has 
acquired  and  paid  for  the  land  and  the  buildings  on  the  same 
by  condemnation  proceedings  is  fully  discussed  in  Blue's 
Case  and  Sturgeon's  Case,  where  it  is  expressly  held  that 
this  is  not  so ;  that  these  assessments  were  never  intended  to, 
and  in  fact  did  not,  include  the  freehold  value  of  the  property 
condemned ;  that  it  was  never  expected  that  the  roads  would 
claim  the  actual  possession  and  enjoyment  of  anv  more  of  said 
lands  than  were  necessary  for  their  operation  and  for  their 
protection.  If  this  is  true, — as  we  have  every  reason  to  believe 
it  is, — it  would  be  monstrous  to  allow  them,  under  such  titles, 
to  assume  and  take  actual  possession,  and  occupy  all  the 
houses  within  100  feet  of  their  roadbed,  and  turn  the  occu- 
pants out.  If  this  were  so.  what  would  become  of  Salisbury, 
through  which  the  North  Carolina  Railroad  runs,  where  many 
of  its  valuable  houses  stand  within  less  than  50  feet  of  its 
roadbed,  and  were  there  many  years  before  the  road  was 
located?  Were  they  paid  for. ^  And  are  they  to  be  occupied 
by  the  railroad  and  its  lessees  and  tenants,  and  the  owners 
turned  out  of  possession?  If  this  were  so,  what  would  become 
of  Hickory?  what  of  Marshall,  where  there  is  hardly  a  house 
in  the  town  but  would  belong  to  the  railroad,  including  the 
court  house  and  public  jail?  Have  these  been  assessed  and 
paid  for  by  the  railroad?  The  question  seems  to  have  been 
settled  by  the  decisions  of  this  court  that  the  railroad  only 
acquired  an  easement  to  be  used  for  the  benefit  and  protection 
of  the  road  in  its  beine  operated,  and  not  as  a  means  of 
acquiring  property  for  the  benefit  of  the  corporation ;  and,  as 
it  seems  to  us  that  it  has  been  settled  in  accordance  with 
justice,  we  have  no  disposition  to  disturb  what  has  been 
done.     The  judgment  will  be  affirmed. 


Killian  v.  Southern  Ry.  Co. 

{Supreme  Court  of  North  Carolina^  May  14,  igoi,) 

[38  S.  E.  Rep.  873.] 

Wrongful  Death— Action  by  Parent.* — A  father  cannot  maintain  an 
action  in  his  individual  capacity  for  the  negligent  killing  of  his  8on» 
either  at  common  law,  or  under  Code,  §§  1498,  1499,  which  gave  a  right 
of  action  for  wrongful  killing,  but  only  authorize  such  action  to  be 
maintained  by  the  executor,  administrator,  or  collector  of  deceased. 

Appeal  from  superior  court,  Catawba  county  ;  Councill, 
Judge. 

Action  by  H.  C.  Killian  against  the  Southern  Railway  Com- 
pany for  the  wrongful  killing  of  plaintiff's  son.  From  a  judg* 
ment  of  nonsuit,  plaintiff  appeals.     Affirmed. 

•As  to  whether  there  could  be  recovery  for  death  by  wrongful  act  at 
common  law,  see  3  Rap.  &  Mack's  Dig.  742;  8  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  854  et  seq, ;  15  Cent.  Dig.,  col.  2495  et  seq. 
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E.  B.  Cline  and  T.  M.  Hufham,  for  appellant. 
Geo.  F.  Bason,  for  appellee. 

CLARK.  J.     This  is  an  action  by  a  father  for  the  negligent 
killing  of  his  son.     Upon  the  evidence  the  plaintiff  was  non- 
suited,   and  appealed;  but    in     this    court    the    defendant 
interposed  a  preliminary  plea,  or  tenus,  to  dismiss  the  action 
because  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of   action.     Rule  27  of  this  court  (27  S.   E. 
viii.):  Manning  V.  Railroad  Co.,  122  N.   C.  825,  28  S.  E.  963. 
The  code  (section  1498)  provides  that  whenever  "the  death  of 
a  person  is  caused  bv  a  wrongful  act.    neglect,    or  default  of 
another,**  an  action  therefor  may  be  brought  by  ** the  executor, 
administrator  or  collector  of  the  decedent.*'     Section    1499 
provides  that  **  the  plaintiff  in  such   action  may  recover  such 
damaeres  as  are  a  fair  and  just  compensation  for  the  pecuniary 
injury  resulting  from  such  death,**  and  section  1500  provides 
for  the  application  and  distribution   of  such  recovery.     At 
common  law,  this  action  could  not  have  been  maintained. 
Baker  v.  Bolton,  i  Camp.  493.  in  which  Lord  EUenboroueh 
tersely  stated  the  doctrine   of  the  common   law  to  be,  "In  a 
civil  suit,  the  death  of  a  human  being  cannot  be  complained 
of  as  an  injury.'*     Where  the  injury  subsequently  resulted  in 
death   the  action   abated. — "Actio    personalis  moritur  cum 
persona."     Hence,  though  many  courts  doubted  the  sound- 
ness of  the  reasoning  as  applied  to  this  class  of  cases,  it  was 
uniformly  held  in  England  and  this  country  that  the  right  of 
action  ceased  upon  the  death  of  the  injured  party.     8  Am.  &. 
Eng.  Enc.  Law  (2d  Ed.)  855,  and  a  page  of  authorities  there 
cited. —especially  Carey  V.  Railroad   Co.,    55   Mass.   47*;,   48 
Am.  Dec.  616;  Eden  v.  Railroad   Co..   53   Ky.    204;  Hyatt  v. 
Adams,  16  Mich.  180.     In  Insurance  Co.  v.  Brame,  95  U.  S., 
at  page  756,  24  L.  Ed.  582,  it  is  said:     "The  authorities  are 
so  numerous  and  so  uniform  to   the   proposition   that  by  the 
common  law  no  civil  action   lies   for   an  injury   which  results 
in  death,  that  it  is  impossible  to  speak  of  it  as  a  proposition 
open  to  question.     It  has  been  decided  in  many  cases  in  the 
English  courts  and  in  many  of  the  state  courts,  and  no  delib- 
erate, well-considered  decision  to  the  contrary  is  to  be  found." 
It  is  true,  the  father  was  entitled  to  the   services  of  his  son,  if 
he  had  lived,  till  his  majority,  but  when  the  death  of  the  son 
ensued  the  cause  of  action  abated.     It  is  said  in  Hyatt  v. 
Adams,  16  Mich.  180,  upon  a  review  of  the  English  authorities 
(Cooley,  J.,  concurring),  that  one  case,  and  only  one  (Baker 
V.  Bolton,  supra),  held  that  at  common  law  the  father  could 
recover,  after  the  death  of  the  child,  even  for  the  value  of  his 
services  from  the  time  of  the  injury  up  to  the  date  of  the 
death;  but,  as  here  the  death  was  instantaneous,   that  case 
does  not  apply.     In  England  this  rule  of  the  common  law  was 
changed  by  Lord  Campbell's  act    (9  &    10  Vict.),  which  gave 
the  right  of  action  for  injuries  sustained  bv  neglect  or  wrong- 
ful act  of  another,    notwithstanding  the  death  of  the  person 
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injured.  That  act  began  by  expressly  reciting  that  at  com- 
mon law  an  action  could  not  be  maintained  in  such  cases. 
This  act  has  been  copied,  with  many  variations,  in  the  states 
of  the  Union,  but  in  nearly  every  instance  such  acts  give  the 
right  of  action  to  the  personal  representative.  It  has  been, 
as  a  consequence  of  what  has  been  said  above,  held  that  the 
statute  confers  a  new  right  of  action  which  did  not  exist  before, 
and  must  be  strictly  followed.  8  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  858.  Hence,  where  the  right  of  action  is  given  to  the  per- 
sonal representative,  **the  parent  cannot  maintain  it,  even  when 
the  statute  expressly  provides  that  the  recovery  shall  be  for 
his  or  her  benefit.  In  such  cases  only  the  executor  or  adminis- 
trator can  sue.'*  8  Am.  &  Eng,  Enc.  Law  (2d  Ed.)  891,  and 
cases  cited  upon  that  and  two  following  pages.  In  this  state 
the  remedy  was  first  given  bv  St.  1854,  c.  39  (Rev.  Code,  c. 
I,  §8  8-10),  which,  with  some  modifications,  are  now  sections 
1498-1500  of  the  Code.  By  these,  as  already  said,  the  action 
must  be  brought  by  the  personal  representative.  The  plain- 
tiff's counsel  cited  us  to  no  case  in  this  state,  except  Russell 
V.  Steamboat  Co.,  126  N.  C.  961,  36  S.  E.  191,  in  which  the 
point  does  not  arise  and  was  not  decided.  The  cases  cited 
by  them  from  other  states  are  either  recoveries  for  loss  of 
service  after  the  death  of  the  child  and  up  to  the  death  (8 
Am.  &  Eng.  Enc.  Law,  856),  or  where  the  statute  confers  the 
right  of  action  upon  the  parent  (8  Am.  &  Eng.  Enc.  Law, 
895).  In  this  state  it  has  been  held,  as  in  all  others,  that  the 
right  of  action  did  not  exist  at  common  law.  Collier  v. 
Arrington's  Ex*rs,  61  N.  C.  356;  Best  v.  Town  of  Kinston, 
106  N.  C.  205,  10  S.  E.  997;  Howell  v.  Board,  121  N.  C.  362, 
28  S.  E.  362.  The  right  conferred  by  statute  is  plainly  given 
to  the  personal  representative  onlv.  Let  it  be  entered  : 
Action  dismissed. 


RucKHRTv.  Grand  Ave.  Rv.  Co. 

{Supreme  Court  of  Missouri ^  Division  No,  2^  May  21^  1901,) 

[63  So.  Rep.  814.] 

Abutters— Validity  of  Ordinance  Authorizing  Construction  of  Street 
Railway — Constitutional  Questions. — Where,  in  a  suit  for  injunction  to 
restrain  a  street-railroad  company  from  constructing^  its  line  in  front  of 
plaintiff's  premises,  he  alleged  that  the  ordinance  under  which  defend- 
ant was  proceeding  to  build  its  line  was  void,  in  that  it  damaged 
plaintiff's  property  without  compensation,  without  opportunity  to  be 
heard,  and  without  due  process  of  law,  a  constitutional  question  was 
involved,  which  authorized  an  appeal  to  the  supreme  court. 

Street  Railway's  Powers  Governed  by  Amendment  of  Act  Granting 
Franchises.* — Laws  1887,  p.  39,  relating  to  the  granting  of  street-railway 
franchises,  provided  (section  2)  that,  before  beginning  the  construction 

*As  to  whether  a  street  railway  is  an  additional  servitude  entitling  an 
abutter  to  compensation,  see  Ashland  &  C.  St.  Ry.  Co.  v.  Faulkner 
(Ky.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  223,  and  notes^  230  et  seq.\  23  Am« 
&  Eng.  Enc.  Law  945  et  seg.;  7  Rap.  &  Mack's  Dig.  416  et  seg, 
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of  any  railroad  under  such  franchise,  the  corporation  should  cause  to 
be  ascertained  and  determined  the  damages  that  would  be  done  by  the 
building  and  operation  of  the  road  to  the  real  and  personal  property 
situated  on  the  route  fixed.  By  the  revision  of  1889  (section  1825)  such 
part  of  the  prior  act  was  amended  to  read  "that  before  taking  or  damag- 
ing any  property  in  the  construction  of  a  railroad  such  damage  shall  be 
ascertained  and  determined/'  etc.,  and  the  act  as  amended  was  retained 
by  the  revision  of  1899.  Heldy  that  a  street  railway  constructed  under 
a  franchise  granted  in  1893  must  be  governed  by  the  act  as  amended 
and  revised,  and  not  by  the  act  as  it  was  originally  passed. 

Street  Railways — To  What  Kinds  Statute  Applicable. — Act  March  26, 
1887,  g  2,  relating  to  the  granting  of  street-railway  franchises,  declares 
that  before  grantingany  franchise  for  constructing  and  operating  **any 
elevated,  underground  or  other  street  railway,  on,  over  or  under  any 
street,**  etc.,  **the  city  authorities  shall  by  ordinance  designate  the 
route,"  etc.  Held^  that  the  words  "other  street  railway"  was  not 
confined  to  railways  operated  above  or  under  the  street,  but  applied  as 
well  to  surface  street  railways  operated  on  the  street. 

Same — Right  of  Abutter  to  Damages  from  Construction  and  Opera- 
tion.— Rev.  St.  1899,  §  1616,  provides  that,  before  taking  or  damaging 
any  property  in  the  construction  of  a  street  railway  under  its  franchise, 
the  company  shall  proceed  to  assess  and  provide  for  the  payment  of 
damages  therefor.  Held^  that  such  statute  did  not  create  a  new  right 
to  damages,  and,  it  having  been  held  that  the  building  of  a  street  rail- 
road was  damnum  absque  injuria  to  an  abutting  property  owner  suflFering 
no  special  damages,  the  owner  of  a  vacant  lot  abutting  on  a  street  used 
and  occupied  by  a  street  railway  was  not  entitled  to  damages,  in  the 
absence  of  proof  that  such  property  was  injured  in  a  manner  different 
from  that  sustained  by  the  other  abutting  property  owners  on  the  street. 

Appeal  from  St.  Louis  circuit  court;  S.  P.  Spencer,  Judere. 

Suit  by  Henry  Ruckert  against  the  Grand  Avenue  Railway 
Company  to  enjoin  defendant  from  constructing  a  street  rail- 
way in  front  of  plaintiff's  premises.  From  an  order  denying 
the  injunction  and  dismissing  the  bill,  plaintiff  appeals.  Af- 
firmed. 

On  the  4th  day  of  October,  i894«  the  plaintiff  filed  in  the 
circuit  court  of  the  city  of  St.  Louis  his  petition  in  the  nature 
of  a  bill  in  equity  to  enjoin  the  defendant,  a  street-railway 
company,  from  constructing,  maintaining,  and  operating  a 
line  of  surface  street  railway  on  Grand  avenue,  in  said  city  of 
St.  Louis.  The  petition  alleges  the  incorporation  of  the 
respondent  under  the  laws  of  Missouri;  that  ''there  was  duly 
passed  and  enacted  by  the  municipal  assembly  of  the  city  of 
St.  Louis  a  certain  ordinance,  numbered  17,047,  which  was 
duly  approved  by  the  mayor  of  said  city  on  the  17th  day  of. 
February,  1893.'*  The  route  prescribed  in  the  ordinance 
passed  in  front  of  a  lot  of  ground  in  city  block  2, 100  in  the 
city  of  St.  Louis,  fronting  32  feet  6  inches  on  the  west  line  of 
Grand  avenue,  the  north  line  of  which  was  31;  feet  south  of 
the  south  line  of  Juniata  street,  which  was  alleged  to  be  the 
property  of  the  appellant-  The  petition  alleges  that  the  Grand 
Avenue  Railway  Company  accepted  said  ordinance  and  filed 
the  bond  required  by  the  ordinance,  and  that  it  had  begun 
the  construction  of  said  railway  upon  and  along  the  route 
prescribed  by  said  ordinance,  and  the  laving  down  and  con- 
struction of  a  double  track  passenger  railway  on  the  route 
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designated  in  said  ordinance.  The  petition  alleges  that  the 
respondent  has  no  right  to  construct,  maintain,  or  operate 
said  road,  for  the  following  reasons,  to  wit :  First,  that  said 
ordinance  was  invalid,  because  it  does  not  locate  or  establish 
the  depot,  stations,  turnouts,  or  switches  of  said  railroad ; 
second,  because  the  respondent  did  not  first  cause  to  be  ascer- 
tained the  damages  that  will  b^  done  by  constructing  and 
operating  the  said  railroad  to  the  real  and  personal  property 
situated  along  said  route  thereof,  and  especially  to  the  prop- 
erty of  the  plaintiff,  and  without  paying  to  the  plaintiff,  or 
the  owners  of  property  along  said  route,  or  into  court  for 
them,  the  amount  of  said  damages.  It  is  further  alleged : 
''And  plaintiff  states  that  the  construction,  maintenance,  and 
operation  of  said  railway  will  cause  great  and  irreparable 
damages  to  and  depreciation  in  the  value  of  property  along 
the  said  route,  and  particularly  in  the  value  of  the  property 
by  plaintiff,  *  *  ♦  and  will  deprive  plaintiff  of  the  rights 
which  he  has  hitherto  enjoyed  and  now  enjoys  as  owner  of 
real  estate  upon  Grand  avenue,  along  and  adjoining  the  line 
of  said  route.'*  The  petition  prays  that  respondent,  its  offi- 
cers, agents,  and  employees,  be  enjoined  and  restrained  from 
constructing,  maintaining,  or  operating  its  said  proposed 
railroad  and  railway  tracks  along  the  route  prescribed  by  said 
ordinance,  and  for  general  relief.  The  answer  of  the  defendant 
denies  the  allegation  of  the  petition  that  it  has  no  right  or 
power  under  said  ordinance  to  construct  and  operate  said 
road,  puts  in  issue  appellant's  ownership  of  the  property 
claimed  in  the  petition,  and  alleges  that  long  before  the  filing 
of  the  petition  it  had  beerun  the  construction  of  its  line  of 
railway,  and  that  at  the  time  of  the  filing  of  this  petition  the 
entire  line  of  railway,  from  Easton  avenue,  on  the  north,  to 
Arsenal  street,  on  the  south,  had  been  constructed  and  nearly 
completed,  including  that  portion  of  Grand  avenue  along 
which  the  property  claimed  by  plaintiff  fronts,  and  that  pro- 
ceedings had  been  instituted  and  commissioners  appointed  for 
the  determination  of  the  compensation  to  be  paid  by  respond- 
ent to  the  several  other  railway  companies  over  whose  tracks 
respondent  was  required  to  operate,  and  that  respondent  had 
before  the  filing  of  this  petition,  and  before  a  notice  of  plain- 
tiff's claim,  expended  in  the  construction  of  its  railroad 
$119,000,  and  had  contracted  to  expend  and  incurred  obliga- 
tions to  make  further  expenditures  in  the  construction  and 
equipment  of  said  road.  The  answer  further  alleges  that  the 
operation  of  said  railroad  will  in  no  wise  interfere  with  the 
ordinary  use  of  the  highway,  and  that  Grand  avenue,  in  front 
of  the  property  claimed  by  plaintiff,  is  80  feet  wide,  and  that 
the  tracks  of  the  defendant  are  only  4  feet  10  inches  wide,  and 
are  constructed  in  accordance  with  the  general  ordinances  of 
the  city  of  St.  Louis,  and  it  was  and  is  a  surface  railway  for 
the  transportation  of  passengers,  so  as  to  permit  the  use  of 
said  tracks  by  vehicles,  and  in  front  of  the  property  claimed 
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by  plaintifi;  that  there  is  an   unobstructed  roadway  on  each 
side  of  the  tracks  of  17  feet  8  inches  in  width, — more  than 
sufficient  for  vehicles  to  pass  each  other  between  the  curb  and 
the  outer  rail  of  the  tracks.     The  answer  alleges  that  the 
respondent  has  no  depots,   stations,   turnouts,  or  switches, 
within  the  meaning  of  the  statute  relied  upon  by  the  appellant, 
and  further  alleges  that  the  said  statute  has  no  application  to 
the  ordinance  under  which  defendant  has  constructed  and 
proposed  to  operate  said  street  railway,  and  no  application  to 
such  a  surface  street  railway  as  that  authorized  to  be  con- 
structed and  actually  constructed  by  respondent.     It  alleges 
that  respondent  was  in  no  wise  required  to  ascertain  or  deter- 
mine the  damages  to  be  done  real  and  personal  property  along 
its  route,   especially  the  property  of  plaintiff,   for  that  the 
statute  referred  to  has  no  application  to  a  surface  railroad  of 
this  character,   and,   further,   that  no  damages  whatever,  in 
depreciation  of  the  value  of  the  property  or  otherwise,  have 
been  or  can  be  caused  to  plaintiff  or  any  other  property  owner, 
but  that,  on  the  contrary,   all  siich  property,  including  prop)- 
erty  claimed  by  plaintiff,  was  largely  enhanced  in  value  by  the 
construction  and  operation   of    said  railroad.      Respondent 
further  alleges  that  appellant  is  not  entitled  to  the  remedy 
sued  for  herein,  and  that  he  has  a  full  and  adequate  remedy 
at  law  for  any  damaeres  which  he  may  now  or  hereafter  claim 
or  sustain;  that  defendant  has  not  taken,  touched,  or  damaged 
any  private  property  belonging  to  plaintiff,  and  that  the  peti- 
tion is  without  equity;  and  that    no  irreparable   injury  is 
threatened.     The  answer  further  alleges  that  the  appellant,  if 
entitled  to  any  relief,  has  lost  it  by  his  own  laches  and  delay, 
and   is  now  precluded  and  estopped  from  asserting  any  such 
claim  to  equitable  relief,  and  should  be  remitted  to  his  rem- 
edy at  law,  in  that  he  has  permitted  defendant  to  proceed 
with  the  construction  and  completion  of  said  railway,  and 
expend  a  large  sum  of  money  thereon,  before  asserting  or  set- 
ting up  any  claim.     The  appellant  filed  a  reply  in  denial  of  all 
the  new  matter  alleged  in  the  answer.     The  evidence  disclosed 
the  fact  that  the  first  work  of  construction  was  begun  on  the 
17th  of  July,  1894,  and  that  the  actual  work  of  laying  tracks 
was  commenced  on  the  6th  of  September,  at  Laclede  avenue, 
building  south  from  Laclede  avenue  with  a  double  track. 
They  began  going  south  on  Arsenal  street  on  the  19th  of  Sep- 
tember, and  got  to  Gravois  road  on  the  2Sth  of  September, 
and  were  in  front  of  plaintiff's  property  on  the  20th  of  Sep- 
tember, in  the  actual  work  of  laying  the  tracks.     The  allega- 
tions of  the  answer  in  regard  to  the  width  of  Grand  avenue 
and  the  tracks  laid  thereon,  and  the  space  between  the  curb 
line  in  front  of  appellant's  lot,   were  sustained  by  evidence. 
The  appellant  testified  that  he  bought  the  lot  in  September, 
1894,  and  brought  this  suit  some  time  afterwards.  He  offered 
no  other  proof  of  his  title  than  this.     He  testified  that  he 
bought  it  for  the  purpose  of  putting  a  residence  thereon,  but 
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"the  construction  of  the  road  spoiled  it  for  that/'  The  alle- 
gations of  the  answer  as  to  the  expenditures  made  were  fully 
sustained  by  the  proofs.  The  appellant  offered  no  proof  tend- 
ing to  show  that  the  construction  and  operation  of  appellant's 
road  in  any  manner  or  in  any  degree  deprived  him  of  ingress 
and  egress  to  or  from  his  property,  or  in  any  manner  disturbed 
the  free  circulation  of  air  and  light  about  his  premises.  The 
respondent  offered  the  evidence  of  Mr.  E.  C.  Rowse  and  of  C. 
H.  McMillan,  each  of  whom  had  had  large  experience  in  the 
real-estate  business  in  the  city  of  St.  Louis,  and  testified  that 
the  construction  of  the  road  increased  the  value  of  plaintiff's 
property.  It  is  fair  to  say,  however,  that  such  increase  was 
the  result  of  the  general  development  of  that  part  of  the  city 
in  consequence  of  the  building  of  the  roads,  and  was  not  a 
direct  and  immediate  benefit  to  plaintiff's  property,  other  than 
the  general  benefit  accruing  to  all.  The  appellant  introduced 
R.  Graham  Frost,  who  testified  that  a  street  railway  passing 
in  front  of  residences  on  the  street  is  detrimental  to  them. 
His  reasons  were:  "The  cars  make  a  great  deal  of  noise, 
especially  at  night;  wake  people  up.  The  cars  are  very 
heavy,  and  getting  heavier  every  year.  They  make  a  great 
deal  of  noise,  as  I  say,  and  disturb  one's  rest;  and  they  are  a 
source  of  danger  to  children,  also.  Where  rest  is  necessary 
to  a  sick  person,  they  are  very  much  disturbed  by  these  cars. 
They  will  be  wakened  up  every  half  hour  during  the  night,  and 
very  often  that  proyes  fatal."  Mr.  Charles  H.  Peck  thought 
the  street  railway  would  be  injurious  to  residence  property 
that  fronts  immediately  upon  the  street  on  which  the  road  is 
located,  but  could  not  say  as  to  appellant's  vacant  lot.  Mr. 
Philip  F.  Stifel,  the  partner  of  appellant,  believed  that  this 
Grand  Avenue  railroad  has  depreciated  the  value  of  Mr. 
Ruckert's  lot  on  Grand  avenue.  None  of  the  appellant's  wit- 
nesses, other  than  Mr.  Frost,  gave  their  reasons  for  the  opin- 
ion expressed  by  them  as  to  the  depreciation  of  the  property. 
On  the  hearing  the  court  below  denied  the  injunction  prayed, 
and  dismissed  the  bill.  The  plaintiff  filed  a  motion  for  a  new 
trial,  and  prosecuted  this  appeal  direct  to  this  court. 

Randolph  Laughlin,  for  appellant. 

Boyle.  Priest  &  Lehmann,  Lon.  O.  Hocker,  and  Geo.  W. 
Easley,  for  respondent. 

GANTT,  J.  (after  stating  the  facts.)  i.  Inasmuch  as  the 
plaintiff  contended  in  the  circuit  court  that  the  ordinance 
granting  the  defendant  company  the  right  to  build  and  main- 
tain a  street  railway  on  and  along  Grand  avenue,  in  snid  city, 
had  the  effect  of  damaging  his  property  rights,  without  com- 
pensation, and  without  an  opportunity  to  be  heard,  and  with- 
out due  process  of  law,  a  constitutional  question  is  involved, 
which  confers  jurisdiction  on  this  court.     Const,  art.  2,  §  21. 

2.  A  most  important  question  is  now  presented  for  the  first 
time, — as  to  the  construction  that  shall  be  given  the  act  of 
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March  26,  1887  (Laws  1887,  p.   39;  sections  1824-1827,    Rev. 
St.  1889:  section  6116,  Rev.  St.  1899),  entitled: 
''An   act  to  restrict  the  legislative  authority  of  incorporated 
towns  and  cities  in  regard  to  granting  franchises  for  using 
the  streets  and  alleys  of  incorporated  towns  and  cities  of 
this  state  for  elevated,  underground,  and  other  street  rail- 
way purposes,  and  to  provide  for  the  payment  of  damages 
caused  by  the  construction  and  operation  thereof. 
''Be  it  enacted  by  the  general  assembly  of  the  state  of  Mis- 
souri, as  follows: 

"Section  i.  The  legislative  authority  of  no  incorporated 
town  or  city  of  this  state  shall  have  the  power  to  grant  to  any 
person  or  corporation  the  right  to  construct  and  operate  on, 
over  or  under  any  street  or  alley  of  any  incorporated  town  or 
citv  any  elevated,  underground  or  other  street  railroad  with- 
out compliance  with  the  conditions  hereinafter  named. 

"Sec.  2.  Before  granting  any  franchise  for  constructing  and 
operating  any  elevated,  underground  or  other  street  railroad, 
on.  over  or  under  any  street  or  alley  of  any  incorporated  town 
or  city,  the  authorities  of  such  town  or  city  shall,  by  ordinance 
duly  enacted,  establish  the  route  and  clearly  define  the  terms 
and  conditions  of  such  franchise,  and  locate  all  depots,  sta- 
tions, turnouts,  and  switches  of  such  railroad.  The  party  to 
which  said  franchise  may  be  granted  shall  be  an  incorporated 
company,  organized  under  the  laws  of  this  state,  to  construct, 
maintain  and  operate  a  street  railroad  in  the  town  or  city  by 
which  such  franchise  is  granted.  Before  beginning  the  con- 
struction of  a  railroad  under  such  franchise  the  said  corpora- 
tion shall  cause  to  be  ascertained  and  determined  the  damages 
that  will  be  done  by  the  building  and  operation  of  such  rail- 
road to  the  real  and  personal  property  situated  on  the  route 
fixed  by  the  ordinance  defining  said  franchise,  and  shall  pay 
to  the  owner  or  owners  of  the  real  and  personal  property  so 
affected,  or  into  court  for  them,  the  amount  of  their  respective 
damages.  In  case  the  said  corporation  fails  to  agree  with 
the  owners  thereof  for  the  proper  compensation  for  the  dam- 
age done  or  likely  to  be  done  or  sustained  by  reason  of  the 
construction  and  operation  of  said  railroad,  or  if,  by  reason  of 
the  legal  incapacity  of  any  such  owner,  no  compensation  can 
be  agreed  upon,  the  circuit  court  having  jurisdiction  over  the 
town  or  city  granting  such  franchise,  or  any  judge  thereof  in 
vacation,  on  application  of  said  corporation  shall  appoint 
three  disinterested  freeholders  of  such  town  or  city,  who  shall 
give  personal  notice  to  all  owners  or  their  agents  of  property 
affected,  if  they  can  be  found,  as  well  as  ten  days*  notice  by 
advertisement  in  the  newspapers  doing  the  printing  of  such 
town  or  city,  of  their  time  and  place  of  meeting,  and  the  said 
commissioners  having  been  first  duly  sworn  to  perform  their 
duties  justly  and  impartially  and  a  true  report  to  make,  shall 
fully  examine  into  the  construction  and  operation  of  said  rail- 
road and  its  effects  upon  the  real  and  personal  property  dam- 
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aged  thereby,  making  just  allowances  for  the  advantages  which 
may  have  resulted,  or  which  may  result  to  the  owner  or  owners 
of  property  for  which  damages  may  be  claimed  or  allowed, 
and  after  such  comparison,  shall  estimate  and  determine  how 
much  damages,  if  any,  such  property  may  have  sustained  or 
seems  likely  to  sustain  by  reason  thereof, ' '  etc.  ''All  damages 
found  by  said  commissioners  shall,  within  thirty  days  after 
filing  of  their  report,  be  paid  to  the  owners  of  the  property 
damaged,  or  into  court  for  them,  by  the  said  corporation,  and 
if  the  same  is  not  so  paid  as  aforesaid,  said  railroad  shall  not 
be  constructed. '  * 

"Sec.  3.  Damages  in  this  act  is  hereby  defined  to  be  the 
depreciation  in  the  value  of  the  property  that  may  result  from 
the  construction  and  operation  of  the  proposed  railroad. 

**Sec.  4.  This  act  shall  apply  to  all  applications  for  fran- 
chises from  towns  or  cities  to  construct  and  operate  any  ele- 
vated, underground,  or  other  street  railroad,  made  under  or  in 
pursuance  of  any  existing  law,  whether  such  application  is 
hereafter  made,  or  may  have  heretofore  been  made,  but  not, 
at  the  passage  of  this  act,  finally  acted  upon  by  the  municipal 
authorities. 

*'Sec.  5.  The  pendency  of  a  large  number  of  applications 
for  franchises  for  elevated,  underground,  and  other  street  rail- 
roads in  the  towns  and  cities  of  this  state,  that  imperil  large 
property  rights,  creates  an  emergency;  therefore,  this  act 
shall  take  effect  and  be  in  force  from  and  after  its  passage. 

"Approved  March  26,  1887." 

Preliminary  to  the  discussion  of  the  various  propositions 
propounded  by  counsel,  it  is  essential  that  we  should  note 
the  change  in  the  phraseology  of  the  said  act  of  the  general 
assembly  in  the  revisions  of  1889  and  1899.  It  will  be  ob- 
served that  in  the  original  act,  in  the  third  sentence  of  section 
2,  are  the  words  "before  beginning  the  construction  of  a  rail- 
road,"  and  in  both  of  the  revisions  of  1889  and  1899  those 
words  are  omitted,  and  in  their  stead  these  words  are  substi- 
tuted, "before  taking  or  damaging  any  property  in  the  con- 
struction of  a  railroad.  *'  In  view  of  the  contention  of  counsel 
for  plaintiff,  it  now  becomes  important  to  know  when  and  by 
whom  was  this  change  made.  An  examination  of  the  original 
bills  in  the  of&ce  of  the  secretary  of  state  discloses  that  the 
act  of  March  26.  1887,  was  properly  revised  by  a  revised  bill 
of  the  legislature  in  1889,  by  omitting  the  title,  the  enacting 
clause,  and  the  emergency  clause,  and  by  changing  the 
phraseology  of  the  bill  as  above  noted.  In  Bowen  v.  Rail- 
way Co.,  118  Mo.  541,  24  S.  W.  436,  it  was  held  that  when  the 
existence  of  a  statute  is  in  question  this  court  is  not  confined 
to  the  published  statutes,  but  may  examine  the  original  rolls 
in  the  office  of  the  secretary  of  state.  Nor  is  it  necessary  to 
plead  or  make  orooi  of  a  public  statute,  because  courts  are 
required  to  take  judicial  notice  of  it.  It  must  be  held  that  the 
act  of  1887  ^^s  amended  and  changed  by  the  general  assem- 
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bly  in  1889,  and  that  the  substituted  words  are  now  a  part  of 
the  law;  and  the  rights  of  the  parties  to  this  suit  must  be 
determined  by  the  revised  act  as  it  appears  in  the  revision  of 
1889,  so  far  as  it  affects  the  matters  in  controversy. 

3.  But  it  is  urged  by  defendant  that  this  act  can  have  no 
application  to  surface  street  railways;  that  such  a  railway 
does  not  come  within  the  same  class  with  elevated  or  under- 
ground railways,  and,  since  the  statute  was  directed  to  the 
granting  of  franchises  for  the  construction  of  elevated  and 
underground  railways,  the  additional  words,  ''other  street 
railways,"  must  be  confined  to  railroads  of  the  same  kind,  on 
the  principle  of  ejusdem  generis.  Recognizing  fully  the  use- 
fulness of  the  rule  of  ejusdem  generis  in  the  construction  of 
statutes,  we  understand  that  it  must  not  be  carried  to  such  an 
extent  as  to  nullify  the  plain  intent  of  the  general  assembly. 
The  language  of  the  act  is,  **  Before  granting  any  franchise 
for  constructing  and  operating  any  elevated,  underground  or 
other  street  railroad,  on,  over  or  under  any  street  or  alley, '  * 
etc.  In  the  very  nature  of  things,  street  railways  are  either 
surface,  elevated,  or  underground,  so  that  when  our  lawmakers 
used  the  words  **  elevated"  and  '*  underground"  they  exhausted 
the  species,  except  only  **surface"  street  railways;  and  unless 
we  are  prepared  to  wholly  reject  the  words  ** other  street  rail- 
ways," and  eliminate  them  from  the  statute,  these  words  ap- 
ply to  and  include  surface  street  railways.  But  we  go  further. 
We  must  convict  the  legislature  of  using  another  meaningless 
expression  when  it  says  **any  elevated,  underground  or  other 
street  railway,  on,  over  or  under  any  street  or  alley. "  The 
words  ** other  street  railway"  are  not  repugnant  to  any  other 
words  in  the  sentence,  but  obviously  apply  to  a  surface  road. 
**Over"  means  **over,"  and  can  only  apply  to  elevated  roads; 
**  under"  means  **  beneath,"  and  can  refer  only  to  underground 
roads;  and  **on"  means  **on,"  and  can  only  refer  to  a  surface 
road  on  the  street.  But,  giving  the  rule  of  ejusdem  generis 
full  sway,  surface  street  railways  are  ejusdem  generis  with 
elevated  and  underground  street  railways.  The  genus  is  street 
railway.  The  kinds  or  species  of  street  railways  are  elevated, 
underground,  and  surface,  and  the  act  before  us  clearly  and 
plainly  includes  them  all.  Booth,  St.  Ry.  Laws,  §  i ;  State 
V.  Harvey,  141  Mo.  346,  42  S.  W.  938 ;  Suth.  St.  Const.  §  278. 
We  are  clearly  of  opinion  that  the  statute  governs  the  con- 
struction of  surface  street  railways  as  well  as  elevated  and 
underground  railways.  If  we  are  right,  then,  in  holding  that 
the  statute  applies  to  surface  street  railroads,  and  that  the  act 
requires  such  a  company,  '^before  takiner  or  damaging  any 
property  in  the  construction  of  its  railroad"  under  its  fran- 
chise, to  have  the  damages  its  construction  will  occasion  as- 
certained, determined,  and  paid,  what  is  the  effect  of  this 
provision?  Does  it  create  a  new  right  to  damages, — one 
which  our  laws  did  not  recognize  or  enforce  prior  to  the  en- 
actment of  the  statute, — or  was  it  intended  merely  to  give  an 
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abutting  owner  whose  property  is  damaged,  but  not  taken, 
the  remedy  he  would  have  had  at  common  law  if  the  work 
had  been  unauthorized,  provided  he  suffered  a  peculiar  dam- 
age? When  this  act  was  passed  the  constitution  of  1875  had 
been  adopted,  and  these  words,  **  taken  or  damaged  for  public 
use,"  were  incorporated  in  section  21,  art.  2,  of  that  instru- 
ment, and  had  been  construed  by  this  court.  Long  prior  to 
the  adoption  of  that  constitution  this  court  had  ruled,  in 
Porter  V.  Raihroad  Co.,  33  Mo.  128,  that  the  laying  of  a  rail- 
road track,  pursuant  to  authority  granted  by  the  city,  on  the 
established  grade  of  a  street  did  not  subject  the  street  to  a 
servitude  different  from  that  which  was  contemplated  in  the 
original  dedication,  and  the  damage  to  an  abutting  owner 
resulting  from  such  use  of  the  street  was  damnum  absque  in- 
juria. Tate  V.  Railway  Co.,  64  Mo.  158;  Cross  v.  Railway 
Co.,  jj  Mo.  321.  Since  the  adoption  of  the  constitution  the 
same  rule  has  been  adhered  to.  Gaus  &  Sons'  Mfg.  Co.  v. 
St.  Louis,  K.  &  N.  W.  Ry.  Co.,  113  Mo.  308,  20  S.  W.  658. 
But  the  city  cannot  confer  upon  a  railroad  an  exclusive  right 
to  use  a  street  or  highway.  Lockwood  v.  Railroad  Co.,  122 
Mo.  86.  26  S.  W.  698;  Sherlock  v.  Railway  Co.,  142  Mo.  172, 
43  S.  W.  629;  Schulenberg  &  Boeckeler  Lumber  Co.  v.  St. 
Louis,  K.  &  N.  W.  R.  Co.,  129  Mo.  451;,  31  S.  W.  796.  In 
Rude  v.  City  of  St.  Louis,  93  Mo.  408,  6  S.  W.  257,  this  court 
construed  the  words  '^taken  or  damaged"  in  connection  with 
a  claim  for  damages  by  an  abutting  owner  against  the  city, 
and  it  was  held  that  the  abutting  owner  must  show  himself 
entitled  to  recover  damages  for  an  obstruction  of  the  street ; 
that  the  damages  are  peculiar  to  him, — different  in  kind,  and 
not  merely  in  degree,  from  those  suffered  by  other  members 
of  the  community.  In  Hickman  v.  Kansas  City,  120  Mo.  116, 
25  S.  W.  225,  it  was  ruled  that  section  21,  art.  2,  of  the  con- 
stitution of  1875,  which  provides  *Hhat  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation," had  been  amended  by  adding  the  words  "or  dam- 
aged" simply  to  provide  for  compensation  when  property  is 
damaged  as  well  as  when  taken  for  public  use,  and  that  since 
they  were  added  it  has  been  the  settled  law  that  when  prop- 
erty is  damaged  by  establishing  the  grade  of  a  street,  or  by 
raising  or  lowering  the  grade  thereof,  it  is  damaged  for  public 
use;  **but  those  words  did  not  give  an  abutting  owner  a  right 
to  recover  unless  he  could  show  some  direct  physical  disturb- 
ance of  a  right,  either  public  or  private,  which  he  enjoys  in 
connection  with  his  property,  and  which  gives  an  additional 
value  to  it,  and  by  reason  of  such  disturbance  he  has  sustained 
a  special  damage  over  and  above  that  sustained  by  the  public 
generally."  With  this  long-settled  construction  upon  these 
words  of  our  constitution,  we  find  the  general  assembly  using 
them  in  this  revised  act  in  1889  long  before  the  construction 
of  this  street  railway  on  Grand  avenue.  And  counsel  for 
plaintiff  asks  us  to  construe  them  as  creating  a  new  right, — 
one  that  he  concedes  did  not,  under  our  decisions,  exist  prior 
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to  the  act  of  1887.  It  is  evident,  we  think,  that  the  ereneral 
assembly  had  a  purpose  in  view  when  they  substituted  the 
words  ** before  taking  or  damaging  any  property*'  for  the 
words  ** before  beginning  the  construction  of  a  railroad,*' in 
the  act  of  1887.  They  are  widely  different  in  significance,  and 
we  cannot  construe  them  as  inadvertently  used  to  express  the 
same  idea.  We  think  that  purpose  was  to  use  words  which 
had  received  judicial  interpretation,  and  when  they  did  so 
they  are  presumed  to  have  used  them  in  that  sense.  Suth. 
St.  Const.  §  255.  What,  then,  is  the  result?  The  ordinance 
itself  was  within  the  charter  poVer  of  the  municipal  assembly, 
and  the  railway  company,  by  the  act  as  amended,  was  only 
required  to  have  a  commission  to  ascertain  the  damages  when, 
in  the  meaning  of  the  statute  and  our  constitution,  the  prop>- 
erty  of  some  abutting  owner  would  be  taken  or  damaged ;  and, 
as  it  appears  that  plaintiff  has  suffered  no  damage  by  the  lay- 
ing of  the  track  on  said  street  different  from  that  sustained  by 
all  other  abutting  proprietors  on  said  street,  it  must  be  held 
that  no  new  or  different  right  was  given  him  by  the  statute. 
Van  De  Vere  v.  Kansas  City,  107  Mo.  83,  17  S.  W.  691;;  Ran- 
som v.  Railway  Co.,  104  Mo.  375,  16  S.  W.  416;  Placke  v. 
Railway  Co.,  140  Mo.  634,  41  S.  W.  967.  This  being  so,  the 
iniunction  was  properly  denied. 

We  have  examined  with  great  interest  the  very  able  brief 
and  argument  of  the  learned  counsel  for  plaintiff,  and,  if  we 
could  agree  with  him  that  the  act  of  1887  was  not  changed  by 
the  amendment  to  it  by  the  revision  of  1889,  we  might  take 
a  different  view  of  the  law;  but,  as  already  said,  we  think  the 
changes  effected  by  that  revision  wrought  a  radical  change 
in  the  meaning  of  the  statute,  and  we  consider  the  present 
language  of  the  statute  to  be  too  well  and  too  long  settled  to 
justify  us  in  construing  it  differently.  The  conclusion  reached 
on  that  point  renders  it  unnecessary  to  discuss  many  other 
propositions  which  the  ingenuity  and  research  of  counsel  have 
suggested  and  so  ably  presented.  Accordingly  the  judgment 
must  be,  and  is,  affirmed. 

SHERWOOD,  P.  J.,  and  BURGESS,  J.,  concur. 


RousB  V,  Detroit  Electric  Ry. 

{^Supreme  Court  of  Michigan y  July  ig,  rgor.) 

[87  N.  W.  Rep.  68.] 

Accident  on  Street-Car  Track— Contributory  Negligence.* — Plain- 
tiff's intestate  and  a  son-in-law  were  driving-  parallel  with  an  electric 
street-railway  track,  in  the  beaten  track  l)etween  it  and  a  ditch,  after 
dark.  The  son-in-law  was  driving*  at  a  walk,  and  he  testified  that  both 
expected  a  car  to  approach  from  their  rear,  and  kept  looking  around  ; 
that  the  last  time  intestate  looked  he  discovered  the  car  close  upon  them, 
whereupon  the  son-in-law  turned  out  as  soon  as  possible,  but  too  late, 

•See  7  Rap.  &  Mack's  Dig.  523  et  seq, ;  23  Am.  &  Eng-.  Enc.  Law  1030. 
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because  of  the  rate  of  speed  at  which  the  car  was  running,  to  avoid  a 
collision  in  which  intestate  received  injuries  from  which  he  died.  Held 
not  to  conclusively  show  contributory  neg-lig-ence. 

Same — Evidence  of  Speed  of  Cars  at  Other  Times.f — The  car  men 
testified  as  to  the  rate  of  speed  at  which  the  car  was  running,  and  stated 
that  the  car  could  not  run  any  faster  on  the  street  where  the  accident 
occurred,  because  of  lack  of  power  and  rough  track.  Held^  that  evidence 
as  to  the  speed  of  cars  on  such  street  at  times  other  than  the  occasion 
of  the  accident  was  admissible  in  rebuttal. 

Action  by  Administrator—Pecuniary  Loss — Pleading  and  Proof. — In 
an  action  brought  by  an  administrator  for  wrongful  death,  he  must 
allege  and  prove  a  pecuniary  injury  by  reason  of  the  death,  in  order  to 
recover. 

Death  by  Wrongful  Act— Measure  of  Damages — Instructions. — Where 
an  action  is  brought  by  a  widow  to  recover  for  the  negligent  killing  of 
her  husband,  who  left  surviving  him,  besides  the  widow,  several  chil- 
dren, of  whom  one  daughter  was  married,  an  instruction  that  the 
measure  of  damages  would  be  the  present  worth  of  the  sum  that  deceased 
would  probably  have  given  his  family  during  his  expectation  of  life,  as 
shown  by  the  tables,  but  overlooking  the  limitations  as  to  the  expecta- 
tion of  the  widow's  life,  the  minority  of  the  children,  the  marriage  of 
the  daughter,  and  deceased's  earning  capacity,  is  erroneous. 

Error  to  circuit  court,  Wayne  county ;  George  S.  Hosmer, 
Judge. 

Action  by  Sarah  Rouse,  administratrix  of  the  estate  of 
Henry  Rouse,  deceased,  ag:ainst  the  Detroit  Electric  Railway. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

T.  T.  Leete,  Jr.,  for  appellant. 

Howard  D.  Bloomer  (Alfred  Lucking,  of  counsel),  for  ap- 
pellee. 

LONG,  J.  This  action  is  brought  to  recover  damages  for 
the  death  of  Henry  Rouse,  occasioned  by  the  claimed  negli- 
gence of  the  defendant.  It  appears  that  Rouse,  plaintiff's 
intestate,  a  teamster,  was  riding  with  his  son-in-law,  one  Gar- 
lick,  also  a  teamster,  in  an  ordinary  dirt  wagon,  along  Oak- 
land avenue,  in  the  city  of  Detroit,  on  the  niefht  of  September 
26,  1898.  The  men  had  been  some  eight  miles  out  in  the 
country,  and  about  8  o'clock  that  night,  in  returning,  they 
drove  along  Oakland  avenue.  The  defendant  operates  a 
double  street  railway  on  this  avenue.  Its  cars  in  going  north 
pass  over  the  east  track,  and  in  returning  southward  in  the 
city  pa^  over  the  west  track.  Rouse  and  Garlick  entered 
upon  Oakland  avenue  north  of  the  north  terminus  of  these  car 
tracks,  the  tracks  there  forming  a  **Y,"  so  that  the  cars  may 
turn  and  proceed  back  to  the  city.  After  the  men  had  driven 
over  the  **  Y,*'  going  south,  they  saw  the  car  pass  them,  going 
north  on  the  east  track.  It  appears  that  they  knew  that  the 
car  must  turn  and  follow  them  south  on  the  west  track.  They 
were  going  south  between  the  west  track  and  a  ditch  on  the 
west  side  of  the  avenue,  the  street  being  an  unpaved  one. 
The  distance  between  the  car  tracks  and  the  ditch  is  in  some 

tSee  5  Rap.  &  Mack's  Dig.  396  et  seq.  ;  11  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  SIO  et  seq. 
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dispute;  the  plaintiff's  witnesses  puttiner  it  between  9  and  10 
feet,  and  the  defendant's  between  10  and  11.  The  parties 
could  see  that  there  was  a  ditch  along  the  side  of  the  wagon 
track,  but  Mr.  Garlick  claims  they  could  not  tell  in  the  dark 
how  deep  or  dangerous  it  was,  or  how  close  to  their  wheels; 
and  there  was  some  evidence  tending  to  show  that  at  places 
the  roadway  was  so  narrow  that  teams  were  driven  into  the 
ditch  in  the  daytime  when  cars  were  passing.  The  ditch  was 
from  18  inches  to  2  feet  deep.  They  had  never  passed  over 
this  road  before,  and  the  plaintiff's  claim  is  that  they  were 
driving  carefully  and  slowly,  that  the  team  was  on  a  walk  in 
the  beaten  track  made  by  the  reeular  travel,  and  that  Garlick, 
who  was  driving,  kept  the  reins  steadily  in  his  hands,  and  let 
the  horses  go  along  the  regular  way.  It  appears  that  the  foot- 
board of  the  car  lapped  over  the  roadway  outside  the  rail  2 
feet,  leaving  only  8  feet  or  less  between  the  car  and  the  ditch ; 
that  the  wagon,  from  hub  to  hub,  lacked  i  inch  from  6  feet 
in  width.  It  is  claimed  by  the  plaintiff  that  the  deceased  and 
his  companion  expected  that  the  car  would  go  back,  and  so 
kept  looking  around ;  that  Rouse  looked  around  two  or  three 
times;  that  the  last  time  he  looked  he  discovered  the  car  not 
far  behind  them,  coming  rapidly;  that  he  called  to  Garlick 
to  gee  out,  which  Garlick  says  he  did  as  soon  as  possible,  but 
that  the  wagon  was  struck  just  north  of  the  alley  north  of 
Westminster  avenue  and  overturned,  injuring  Mr.  Rouse,  and 
from  which  injuries  he  shortly  after  died.  It  is  also  the  claim 
of  plaintiff  that  the  car  was  running  at  a  rate  of  speed  of  more 
than  2,^  miles  an  hour;  that  when  the  wagon  was  struck  it  was 
with  such  force  that  a  new  white-oak  reach,  5  inches  wide  by 
2i  inches  thick,  was  snapped  like  a  pipestem ;  that  the  motor- 
man  applied  the  brakes  instantly,  and  yet  the  car  ran  305  feet 
further  before  it  could  be  stopped;  that  when  the  wagon  was 
struck  the  horses  galloped  away ;  that  the  car  shot  past  the 
horses,  and,  although  they  were  on  a  gallop  or  run,  they  crossed 
the  track  behind  the  car  which  passed  them  140  feet  south  of 
the  place  of  the  accident.  It  is  also  the  claim  of  the  plaintiff 
that,  as  soon  as  the  parties  discovered  the  car  approaching, 
Garlick  hastened  to  drive  to  the  edge  of  the  ditch,  out  of  the 
way  of  the  car,  but  it  was  coming  with  such  speed  that  it  was 
too  late  to  escape  it.  It  was  the  claim  of  defendant  4hat  just 
before  the  car  struck  the  wagon  the  horses  turned  towards  the 
track,  bringing  the  wagon  so  near  the  track  that  the  car  ran 
against  it.  The  motorman  testified  on  his  cross-examination 
that:  "The  first  I  saw  of  the  wagon,  it  was  about  five  feet 
ahead  of  my  car;"  and  further  that :  ** I  could  not  swear  that 
I  noticed  in  that  five  feet  that  they  turned  nearer  to  the  track, 
and  that  I  would  have  cleared  them  if  they  had  been  as  far 
away  as  they  had  been  five  feet  before. ' '  The  court  submitted 
the  question  to  the  jury  under  the  claims  of  the  respective 
parties.  The  jury  returned  a  verdict  in  favor  of  plaintiff  for 
$5,550. 
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1.  Defendant's  counsel  contends  that  the  negligence  of  Mr. 
Garlick,  the  driver,  contributed  to  the  accident,  and  the  plain- 
tiff was  not  entitled  to  recover;  that  the  admission  of  Garlick 
that  he  did  not  see  the  car  until  it  struck  him  is  conclusive 
evidence  of  contributory  negligence.  We  think  this  conten- 
tion cannot  be  sustained.  According  to  Garlick's  testimony, 
they  were  on  the  lookout  for  the  return  of  the  car.  Some- 
times Rouse  looked  backward;  and  at  other  times,  Garlick. 
He  testified  that  the  car  was  running  at  a  very  high  rate  of 
speed.  Counsel  for  defendant  contends  that  the  case  is  gov- 
erned by  Fritz  V.  Railway  Co.,  105  Mich.  53,  62  N.  W.  1007; 
Blakeslee  v.  Railway  Co.,  105  Mich.  468,  63  N.  W.  401; 
Doherty  v.  Railway  Co.,  118  Mich.  209,  76  N.  W.  377,  80  N. 
W.  36.  We  think  these  cases  are  not  controlling  of  the  pres- 
ent. The  Fritz  Case  was  put  expressly  on  the  ground  that 
the  driver  of  the  market  wagon  turned  suddenly  and  unex- 
pectedly in  front  of  the  car.  It  was  said  in  that  case:  ''It  is 
not  a  case  in  which  the  plaintiff  had  been  driving  up  the  track 
and  was  run  over  by  the  motorman,  but  he  attempted  to  cross 
the  track  unexpectedly  and  suddenly.*'  The  Blakeslee  Case 
was  put  upon  the  same  ground, — that  a  sudden  turning  in 
front  of  the  car,  without  any  effort  to  ascertain  if  a  car  was 
coming,  was  the  cause  of  the  accident.  In  the  Doherty  Case 
a  pedestrian  was  held  guilty  of  contributory  negligence  in 
entering  upon  the  railwav  track  in  front  of  an  approaching 
car,  which  would  have  been  visible  to  him  had  he  looked  when 
within  two  or  three  feet  of  the  track.  The  present  case  falls 
within  the  rule  laid  down  in  Manor  v.  Railwav  Co.,  118  Mich. 
I,  76  N.  W.  139.  In  that  case  a  woman  was  driving  a  covered 
milk  wagon  along  the  east  side  of  the  track,  in  a  rut  made  by 
travel.  She  heard  a  bell  behind  her,  and  attempted  to  turn 
out  further,  but  before  she  could  do  so  her  wagon  was  struck. 
It  was  held  that  the  Question  of  contributor^'  negligence  was 
for  the  iury.  .  It  was  said  by  this  court:  **She  had  a  right  to 
drive  upon  the  track  just  as  she  did,  and,  if  she  turned  out  or 
tried  to  turn  out  immediately  upon  the  sounding  of  the  erong, 
she  was  blameless,  and  there  is  no  contributory  negligence  in 
the  case.  *  *  *  a  man  may  drive  ahead  of  you  with  a 
wagon,  but  *  *  ♦  you  must  wait  until  vour  opportunity 
comes  to  pass ;  and  the  same  rule  applies  to  street  cars. ' '  The 
court  instructed  the  jury  in  accordance  with  the  rule  in  the 
Manor  Case. 

2.  It  is  claimed  that  the  court  was  in  error  in  admitting 
testimony  as  to  the  speed  of  the  cars  upon  Beaubien  street 
and  Oakland  avenue  at  other  times  than  on  the  occasion  of 
the  accident.  We  think  there  was  no  error  in  this.  The  car 
men  had  testified  that  the  car  was  running  only  about  six  miles 
an  hour,  and  evidence  was  called  out  from  them  by  defendant's 
counsel  that  the  car  could  not  run  any  faster  there  because  of 
the  lack  of  power  and  rough  track.  The  evidence  objected  to 
was  admitted  in  rebuttal. 


654  ACCIDENT  ON  TRACK  Vol  XXH 

(N8) 
Rouse  V,  Detroit  E^lectric  Ry 

3.  The  principal  contention  in  the  case  is  that  the  court 
was  in  error  in  its  charge  as  to  the  measure  of  damages.  The 
court  charged  the  jury:  **I  am  asked  to  chare:e  vou,  and  I  do 
charge  you,  that  there  can  be  no  recovery  in  this  case  for  any 
pain  and  suffering  or  other  injury  of  the  deceased  caused  by 
the  accident  to  Henry  Rouse ;  that  the  only  dama&re  that  can 
be  awarded  in  this  case,  if  the  plaintiff  is  entitled  to  recover, 
is  the  pecuniary  injury  which  has  been  occasioned  by  the 
death  of  Henry  Rouse.  ♦  ♦  *  jf  the  plaintiff  is  entitled  to 
recover,  she  is  entitled  to  recover  that  pecuniary  damage,  that 
actual  damage,  she  has  suffered  by  being  deprived  of  money 
which  her  husband  would  have  given  her — given  to  the  family 
— during  his  lifetime.  You  may  take  into  consideration  the 
American  Experience  Tables,  which  are  published,  I  think, 
in  Howell's  Statutes,  which  show  the  average  expectation  of 
life, — at  his  age,  25.99  years;  and  you  may  properly  find  that 
Mr.  Rouse  would  likely  have  lived  that  much  longer.  Now, 
the  question  is,  what  would  he  have  contributed  to  his  family 
during  that  time?  You  have  heard  the  testimony  as  to  the 
amount  that  he  had  earned.  It  is  possible,  gentlemen,  as  the 
children  grew  up,  that  they  themselves  might  have  contrib- 
uted to  the  family,  and  his  own  contribution  might  not  have 
been  so  much.  It  is  possible  that  quite  the  contrary  might 
have  been  the  case, — that  his  own  contribution  as  the  children 
grew  might  have  been  equally  large.  But  all  these  are  ques- 
tions for  you,  and  not  questions  for  the  court.  *  *  *  ' '  The 
deceased  left  surviving  him  a  widow  and  seven  children, — one 
of  them  a  married  woman,  the  wife  of  Mr.  Garlick.  It  is  the 
claim  of  defendant's  counsel  that  the  charge  of  the  court  that 
the  damages  would  be  the  present  worth  of  the  sum  that  de- 
ceased would  probably  have  given  his  family  during  the  period 
of  25.99  years,  his  expectation  of  life,  was  erroneous,  because 
four  limitations  were  entirely  overlooked :  (a)  The  expectation 
of  the  life  of  the  widow;  (b)  the  minority  of  the  children; 
(c)  the  marriage  of  one  daughter ;  (d)  the  earnings  of  the  de- 
ceased. In  Hurst  v.  Railway  Co.,  84  Mich.  54s,  48  N.  W.  46, 
the  question  of  the  measure  of  damages  for  the  death  ojf  a 
minor  is  discussed.  It  was  said:  '^ There  would  be  a  limit  to 
this,  dependent  upon  the  probable  duration  of  the  lives  of  the 
parents,  as  no  estimate  of  such  prospective  earnings  [of  the 
son]  could  extend  beyond  the  expectancy  of  the  lives  of 
the  parents  and  the  survivor  of  them. ' '  In  that  case  the  meas- 
ure of  damages  was  also  limited  to  the  prospective  earnings  of 
the  child  until  he  became  21  years  of  age,  taken  in  connection 
with  his  prospect  of  life,  less  the  expense  of  his  own  care  and 
support.  The  law  requires  in  this  class  of  cases  that  the  ad-« 
ministrator  must  show  that  some  person  has  suffered  some 
pecuniary  injury  by  the  death.  The  statute  does  not  imply 
that  damages  and  pecuniary  loss  necessarily  flow  from  the 
negligent  killing.  This  is  a  matter  that  must  be  made  to  ap>- 
pear  by  the  proper  allegation  in  the  declaration,  and  proof  o{ 
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the  fact.  Hurst  v.  Railroad  Co.,  supra.  See,  also,  Nelson  v. 
Railroad  Co.,  104  Mich.  588,  62  N.  W.  993;  Walker  v.  Rail- 
road Co.,  104  Mich.  616,  62  N.  W.  1032.  These  damages 
must  be  limited  to  the  pecuniary  damage  sustained  by  those 
legally  entitled  to  support.  Van  Brunt  v.  Railroad  Co.,  78 
Mich.  530,  44  N.  W.  321.  We  think  counsel  for  defendant 
correct  in  saying  that  these  limitations  should  have  been  stated 
to  the  jury.  Damages  should  have  been  limited  to  the  ex- 
pectation of  the  life  of  the  widow.  As  to  the  children,  no 
damages  could  be  recovered  for  their  support  after  they  each 
became  of  age,  and  none  for  the  maintenance  of  the  married 
daughter.  The  court  should  also  have  instructed  the  jury  that 
the  amount  of  the  recovery  must  be  based  upon  the  earning 
capacity  of  Mr.  Rouse  as  .shown  by  the  testimony;  that  it 
would  be  the  present  worth  of  the  sum  of  money  he  might 
earn  during  his  expectancy  of  life  and  devote  to  his  family, 
but  limited  by  the  expectancy  of  the  life  of  the  widow  if  her 
expectancy  of  life  was  less  than  that  of  her  husband,  and  the 
minority  of  the  children,  so  far  as  they  were  concerned  in  the 
fund.  We  do  not  pass  on  the  question  whether  damages  might 
be  allowed  for  a  dependent  child  after  he  becomes  of  age. 
For  this  error  in  the  charge,  the  judgment  must  be  reversed, 
and  a  new  trial  ordered.     The  other  justices  concurred. 


Cbderson  v.  Oregon  R.  &  Nav.  Co. 

{Supreme  Court  of  Oregon^  Feb,  ^,  igoi,) 
[63  Pac.  Rep.  763.] 

Pleading — Departure  In  Reply  in  Action  for  Death  on  Track.*— Where 
the  complaint  in  an  action  for  the  negligent  killing  of  a  person  near 
the  defendant  railroad  company's  tracks  stated  that  the  ownership 
of  the  locus  in  quo  was  in  decedent's  employers,  as  a  reason  for  his  right 
to  be  there,  and  the  defendant  answered  that  this  locus  in  quo  was  in  its 
rig-ht  of  way,  a  reply  that  the  decedent's  employers  and  their  servants 
had  been  licensed  and  invited  by  the  defendant  to  pass  over  the  place 
where  the  accident  occurred  was  not  objectionable,  as  a  departure  in  the 
pleading's,  since  it  merely  restated  with  greater  particularity  matters 
going  to  make  up  the  plaintiff's  cause  of  action. 

Accident  on  Tracks— Evidence  of  Ownership  of  Locus  in  Quo  Admis* 
sible  under  Allegation  of  General  Ownership. — In  an  action  against  a 
railroad  company  for  the  negligent  killing  of  a  person  near  its  tracks, 
evidence  tending  to  show  special  ownership  of  the  locus  in  quo  in  dece- 
dent's employers  was  admissible  under  an  allegation  of  general 
ownership. 

Same— Evidence  of  Ownership  of  Locus  in  Quo. — In  an  action  against 
a  railroad  company  for  the  negligent  killing  of  a  person  near  its  tracks, 
conveyances  tending  to  show  the   ownership  of   the  locus   in   quo  in 

*As  to  the  duties  and  liabilities  of  railroad  companies  to  trespassers 
on  tracks  or  premises,  see  7  Rap.  &  Mack's  Dig.  1117  et  seq, ;  note^  19 
Am.  &  Eng.  R.  Cas.,  N.  S.,  754  et  seq. 

As  to  the  duties  and  liabilities  of  railroad  companies  to  licensees  on 
their  tracks  and  premises,  see  Morgan  v,  Wabash  R.  Co.  (Mo.),  20  Am, 
&  Eng.  R.  Cas.,  N.  S.,  372,  and  notes,  394  et  seq. 
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decedent's  employers  were  proper  to  go  to  the  jury  as  color  of  title  on 
an  issue  of  adverse  possession,  if  for  no  other  reason. 

Same— Deed  Not  Pleaded  as  an  Estoppel  Could  Not  Be  Treated  as  Such 
on  the  Issue  of  Ownership  of  Locus  in  Quo.— In  an  action  against  a 
railroad  company  for  the  negligent  killing  of  a  person  near  its  tracks, 
a  deed  from  the  decedent's  employers  admitting  the  company's  right  of 
way,  not  pleaded  as  an  estoppel,  could  not  be  treated  as  such  on  the 
issue  of  the  ownership  of  the  locus  in  quo. 

Instructions — Misleading.— A  requested  instruction,  in  an  action 
against  a  railroad  company  for  the  negligent  killing  of  a  person  near 
its  tracks,  stating  that  **the  plaintiff  charges  that  the  place  of  the  acci- 
dent was  on  the  lands  of  decedent's  employers,  but  the  court  charges 
you  that  it  was  on  the  defendant  railway  company's  right  of  way,"  was 
properly  refused,  as  misleading,  since  the  company's  ownership  of  a 
right  of  way  was  not  inconsistent  with  the  general  ownership  of  the 
other  party. 

Killing  of  Person  near  Track — Derailment  of  Cars  Because  of  Im- 
proper Width  of  Trucks. — Where  there  was  competent  evidence  in  an 
action  against  a  railroad  company  for  the  negligent  killing  of  a  person 
near  its  tracks  that  defendant  was  operating  a  train  of  cars  on  its  track 
near  the  locus  in  quo,  the  trucks  of  which  were  too  wide  for  the  track,  in 
consequence  whereof  the  cars  were  derailed,  which  caused  decedent^s 
death,  a  requested  instruction  that  there  was  no  evidence  to  sustain  the 
allegation  was  properly  refused. 

On  rehearing.     Petition  overruled. 
For  former  opinion,  see  62  Pac.  637. 

WOLVERTON,  J.  Counsel  for  appellant  have  presented  a 
very  able  and  exhaustive  petition  for  a  rehearing  of  this 
cause,  but  devoted  largely  to  a  reargument  of  matters  hereto- 
fore fully  considered.  Their  chief  reliance,  however,  is  based 
upon  questions  which  they  insist  the  court  overlooked  in  dis- 
posing of  the  case. 

Referring  to  the  question  of  departure  in  the  pleadings,  it 
is  asserted  with  emphasis  that  the  complaint  was  intended  to, 
and  does,  state  the  ownership  of  the  locus  in  quo  to  be  in 
Seufert  Bros.  Company.  But,  let  it  be  admitted  that  it  does; 
it  is  difficult  to  see  how  this  could  help  the  defendant,  because, 
at  most,  the  reply  contains  nothing  more  than  a  new  assign- 
ment,— simply  a  restatement  of  matters  going  to  make  up 
plaintiff's  cause  of  action,  describing  more  particularly  what 
had  been  before  described  too  generally, — and  a  departure 
cannot  be  predicated  thereon.  Phil.  Code  PI.  §  273 ;  Bank 
V.  Richards,  6  Mo.  App.  454,  affirmed  in  74  Itfo.  77.  The 
testimony  touching  the  ownership  of  the  locus  in  quo  would 
be  equally  admissible  under  this  view  as  under  the  one  adopted 
in  the  opinion.  The  conveyances,  the  admission  of  which  is 
complained  of,  if  they  serve  no  other  purpose,  operate  as  color 
of  title,  and  were  therefore  proper  to  go  to  the  jury.  And  it 
cannot  be  doubted  that  there  is  ample  evidence  in  the  record 
upon  which  to  put  the  case  to  the  jury  upon  the  question  of 
adverse  possession. 

The  defendant  tried  the  cause  in  the  court  below  upon  the 
theory  that  the  decedent  was  a*  trespasser,  or  at  most  was 
upon  the  defendant's  right  of  way  with  its  mere  tacit  assent, 
and  hence  that  defendant  owed  him  no  duty  of  active  vigilance 
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to  avoid  hurting  him,  or,  to  state  it  in  another  form,  that  it 
owed  him  no  duty  except  that  it  should  not  wantonly  and 
willfully  injure  him.  On  the  other  hand,  the  plaintiff  urged 
the  theory  that  the  decedent  was  something  more  than  a  tres- 
passer or  mere  licensee ;  that  he  was  at  the  place  where  he 
was  killed  by  the  encouragement  and  invitation  of  the  defend- 
ant's officers  and  employees.  At  the  trial  here  great  emphasis 
was  laid  upon  this  especial  issue,  which  received  the  greater 
attention  because  it  presented  the  most  important  as  well  as 
the  most  vital  question  in  the  case.  The  instructions  fairly 
presented  the  issue  to  the  jury,  and,  while  they  may  not  be 
entirely  unexceptionable,  they  are  intelligible,  and  were  un- 
doubtedly understood  by  that  body.  The  only  doubt  we  en- 
tertained touching  them  was  whether  the  court,  in  view  of  the 
attending  circumstances  and  conditions,  had  sufficiently  de- 
scribed or  defined  what  would  be  reasonable  care  on  the  part 
of  the  defendant  in  the  management  and  operation  of  its 
trains,  having  in  mind  the  different  phases  of  the  proposition 
respecting  the  decedent's  right  to  be  at  the  place  where  he 
lost  his  life.  But  no  instructions  were  suggested  that  were 
more  explicit  upon  the  subject.  The  jury  could  not  have 
mistaken  the  real  issue,  so  we  concluded  there  was  no  error, 
and  are  of  the  same  opinion  now.  It  would  have  been  a  work 
of  supererogation  to  have  taken  up  the  instructions  one  by 
one,  and  discussed  them  separately,  the  general  rule  being 
that  they  should  be  construed  as  a  whole ;  hence  the  remark 
at  the  close  of  the  opinion  that  what  we  had  said  would  indi- 
cate our  views  as  to  those  instructions  not  specially  mentioned. 
After  plaintiff  had  rested,  the  defendant  introduced  in  evi- 
dence a  deed,  dated  January  7,  1896,  from  Seufert  Bros. 
Company  to  E.  McNeill,  receiver  of  the  defendant  company, 
which  recites,  among  other  things,  that  ^'whereas,  the  Oregon 
Railway  and  Navigation  Company  is  the  owner  of  a  right  of 
wav  200  feet  in  width  across  the  premises  above  described, 
upon  which  right  of  way  the  railway  of  the  said  Oregon  Rail- 
way and  Navigation  Company  is  at  present  constructed.*' 
Having  in  mind  this  deed,  the  court  gave  the  following  in- 
struction: "The  fact  that  Seufert  Bros.  Company  had  executed 
a  deed  to  the  railroad  company  in  which  they  had  admitted 
that  the  defendant  had  a  right  of  way  across  the  premises 
would  not  be  conclusive  against  their  right  to  the  wagon  road 
in  this  case ;  and  the  question  of  whether  or  not  they  did  have 
a  right  to  the  wagon  road,  as  well  as  the  question  as  to 
whether  or  not  they  were  licensees,  and  there  by  the  invitation 
of  defendant,  are  questions  purely  of  fact  for  you  to  consider 
under  the  instructions  which  I  have  heretofore  given  you. " 
To  this  the  defendant  took  an  exception,  and  requested  an- 
other instruction,  namely:  **The  plaintiff  charges  that  the 
place  at  which  the  accident  complained  of  occurred  was  upon 
the  lands  of  Seufert  Bros.  Company,  and  that  his  decedent 
was  at  the  time  employed  by  the  Seufert  Bros.  Company,  and 
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was  rightfully  upon  the  premises  when  he  sustained  the  injury. 
But  on  this  question  I  charge  you  that  the  uncontradicted 
evidence  is  that  the  place  of  the  accident  was  upon  the  right 
of  way  of  the  defendant,  and  that  defendant  was  engaged  in  the 
pursuit  of  a  lawful  business  thereon.''  The  request  beins: 
refused,  another  exception  was  taken.  Now  it  is  strongly  in- 
sisted that  the  court  was  in  error  in  its  treatment  of  the  deed, 
in  that  it  did  not  give  it  the  effect  of  estopping  the  plaintiff 
from  claiming  that  Seufert  Bros.  Company  had  any  right  in- 
consistent with  the  defendant's  right  of  way.  Primarily  it 
may  be  observed  that  the  deed  is  not  pleaded  as  an  estoppel, 
and  cannot  be  considered  in  that  aspect.  Again,  the  instruc- 
tion asked  and  refused  contains  a  vicious  non  sequitur.  It  is 
the  same  as  saying  to  the  jury  that,  because  the  locus  in  quo 
was  upon  the  right  of  way,  therefore  it  could  not  be  upon  the 
premises  of  Seufert  Bros.  Company,  and  is  misleading,  be- 
cause we  have  seen  that  the  ownership  of  a  right  of  way  by 
the  defendant  is  not  inconsistent  with  the  general  ownership 
of  the  premises  by  Seufert  Bros.  Company.  Nor  is  the  fact 
that  defendant  possessed  a  right  of  way  inconsistent  with  the 
idea  that  Seufert  Bros.  Company  had  acquired  rights  with 
reference  to  it  as  licensees.  The  instruction  given  proceeds 
upon  this  theory,  and  is  therefore  not  erroneous. 

It  is  further  insisted  that  there  was  error  in  not  giving  the 
following  instruction,  viz:  "The  plaintiff  charges  that  the  de- 
fendant was  operating  a  train  of  cars  over  the  premises  and 
upon  its  tracks,  the  trucks  of  which  were  too  wide  for  the 
tracks;  but  I  charge  you  that  there  is  no  evidence  to  sustain 
this  allegation  and  that  you  cannot  consider  the  same."  The 
vice  of  this  instruction  consists  in  the  fact  that  it  invades  the 
province  of  the  jury,  because  there  was  some  evidence  com- 
petent to  go  to  the  jury  upon  the  subject.  It  was  sought,  by 
motions  addressed  to  the  court,  to  have  the  evidence  taken 
from  the  jury;  but  it  declined  to  grant  them,  upon  the  ground 
that  the  evidence  had  some  tendency  to  prove  the  charge 
alluded  to  in  the  instruction.  The  tendency  may  have  been 
slight,  but  there  is  no  mistaking  the  fact  that  it  has  some 
bearing  upon  the  Question,  and  was  proper  to  be  submitted  to 
the  jury. 

Having  carefully  reconsidered  the  views  expressed  in  the 
opinion  handed  down,  we  find  no  reason  to  doubt  their  sound- 
ness.    The  petition  must  therefore  be  overruled. 


BowBRS  V.  J.  B.  Worth  Co. 

{Supreme  Court  of  North  Carolina^  Sept.  i8^  igoiJ) 

139  S.  E.  Rep.  63S.J 

Carriers  of  Freight — Delivery  of  Goods. — Where,  in  accordance  with  a 
contract,  a  seUer  delivers  a  number  of  bag's  of  peanuts  to  a  carrier  under 
the  contract  for  shipment  on  the  date  fixed,  the  fact  that  two  days  later 
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he  placed  a  number  of  other  bag's  in  the  car,  with  the  station  agent's 
consent,  and  the  bill  of  lading  was  changed  so  as  to  include  the  latter 
bags,  such  transaction  in  no  way  delaying  shipment,  will  not  prevent 
recovery  for  the  original  number  of  bags,  since  such  transaction  did  not 
work  any  damage  to  the  buyer. 

Same — Agency  of  Officers  to  Consignee  after  Delivery  Extends  Only 
to  Goods  Rightfully  Shipped. — The  agency  of  the  officers  of  a  railroad 
company  to  a  consignee  after  delivery  of  goods  extends  only  to  goods 
rightfully  shipped,  and  which  belonged  to  such  consignee  when  shipped 
or  delivered  for  shipment. 

MoNTGOMBRY,  J.,  dissenting. 

Appeal  from  superior  court,  Halifax  county;  McNeill 
Judge. 

Action  by  J.  E.  Bowers,  trading:  under  the  firm  name  of 
Bowers  &  Co.,  against  the  J.  B.  Worth  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

W.  A*  Dunn,  for  appellant. 
Claude  Kitchin,  for  appellee. 

FURCHES,  C.  J.  This  is  an  action  for  breach  of  contract 
in  the  sale  of  a  car  load  of  peanuts,  growing  out  of  the  follow- 
ing contract  and  agreed  state  of  facts:  That  on  October  13, 
1899.  plaintiff  and  defendant  made  the  following  contract: 
**Mess.  Bowers  &  Co.:  We  are  in  the  market  for  a  car  of 
Spanish,  and  if  you  have  anything  to  offer,  would  be  glad  to 
hear  from  you  at  the  lowest  possible  price.  Of  course,  offer 
must  be  for  immediate  shipment.  Truly  yours,  J.  B.  Worth 
Co.  Better  wire  if  you  can  offer  anything."  To  which 
Bowers  &  Co.  replied  by  telegram  on  October  17th:  **Can 
buy  car  of  Spanish  at  75  cents.  Ship  on  Saturday.'*  To 
which  telegram  defendant  replied  on  same  day  as  follows : 
*' Accept  car.  Must  be  clean,  dry  goods;  shipment  not  later 
than  Saturday. ' '  (2)  That  on  the  Saturday  referred  to,  being 
October  21st,  the  plaintiff  did  deliver  at  the  warehouse  of  the 
Wilmington  &  Weldon  Railroad  Company  in  Scotland  Neck, 
N.  C,  223  bags  of  Spanish  peanuts,  and  took  bill  of  lading 
for  the  same,  which  were  consigned  to  the  defendant.  (3) 
That  on  the  23d  day  of  October  the  plaintiff,  by  permission 
of  the  agent  of  the  railroad  company,  opened  the  car  in  which 
the  223  bags  of  peanuts  had  been  put,  and  placed  therein  33 
bags  more  of  Spanish  peanuts,  and  the  bill  of  lading  was 
changed  to  correspond  with  the  number  of  bags  actually  in 
the  car.  (4)  That  said  change  was  without  the  knowledge  or 
consent  of  the  defendant.  (5)  The  peanuts  were  tendered  to 
the  defendant  in  Petersburg,  Va. ,  and  the  defendant  refused 
to  accept  the  same.  (6)  It  is  admitted  that  223  bags  is  a  car 
of  peanuts,  and  that  256  bags  is  a  car  of  peanuts.  (7)  That  a 
delivery  of  a  car  of  peanuts  at  any  time  on  Saturday,  the  21st 
day  of  October,  to  the  railroad  company,  and  taking  bill  of 
lading  therefor,  would  be  a  shipment,  within  the  meaning  of 
said  contract,  and  that  they  complied  with  this  contract,  pro- 
vided the  facts  hereinbefore  recited  do  not  constitute  a  breach 
of  said  contract.     (8)  That  the  plaintiffs  are  entitled  to  re- 


660  CARRIB&S  OF  PRBIGHT  Vol  XXII 

(K8) 
Bowers  z'.  J.  B.  Worth  Co 

cover  the  sum  of  $98,  with  interest  thereon  from  the  21st  day 
of  October,  1899,  if  they  have  complied  with  said  contract. 
(9)  That  the  said  peanuts  left  on  the  first  freight  train  leaving 
Scotland  Neck  after  Saturday,  October  21st,  for  defendant  at 
Petersburg. 

It  will  be  seen  that  the  contract  was  to  ship  the  peanuts  by 
the  following  Saturday,  which  was  the  21st  day  of  October, 
1899,  the  contract  being  made  on  the  13th  of  October.  It  is 
agreed  that  223  bags  of  peanuts  is  a  car  load,  and  it  is  agreed 
th^t  the  plaintiff  delivered  to  the  railroad  agent  at  Scotland 
Neck,  for  shipment  to  the  defendant,  223  bags  of  peanuts  on 
Saturday,  October  21st,  which  was  in  time,  and  a  compliance 
with  the  terms  of  the  contract.  If  nothing  more  had  been 
done,  it  is  admitted  that  plaintiff  would  have  been  entitled  to 
recover  and  to  the  judgment  in  this  case.  But  it  is  admitted 
that  on  Monday,  the  23d  of  October,  and  after  the  223  bags  of 
peanuts  had  been  placed  in  the  car  for  shipment,  the  plaintiff 
took  33  bags  of  peanuts  to  said  depot,  and,  with  the  consent 
of  the  depot  agent,  put  them  in  the  car  with  those  delivered 
on  Saturday,  and  the  bill  of  lading  was  then  changed  so  as  to 
include  the  33  bags  delivered  on  Monday.  It  is  also  agreed 
that  this  did  not  delav  the  shipment  of  the  peanuts  delivered 
on  Saturday.  It  was  admitted  and  stated  on  the  argument 
that  plaintiff  could  not  recover  for  the  33  bags  delivered  on 
Monday,  and  that  they  were  not  included  in  the  judement 
appealed  from.  Upon  the  peanuts  reaching  Petersburg,  the 
defendants  refused  to  receive  them.  So  the  case  comes  down 
to  this:  Did  the  placing  the  33  bags  on  Monday  in  the  car 
with  the  223  bags  prevent  the  plaintiff  from  recovering  for  the 
223  bags  delivered  on  Saturday.?  The  delivery  of  the  223  bags 
on  Saturday  was  a  compliance  with  the  contract,  and  the 
peanuts  at  once  became  the  property  of  the  defendant,  and 
he  had  the  right  to  sue  for  and  recover  them  in  claim  and  de- 
livery proceedings,  and  the  plaintiff  had  no  more  right  to 
them  than  any  stranger  would  have  had.  The  right  he  might 
have  had,  over  that  of  a  stranger  to  the  transaction,  was  the 
right  of  stoppage  in  transitu ;  and  this  he  only  had  in  case  of 
insolvency,  which  is  not  alleged,  and  this  right  has  nothing  to 
do  with  the  case  before  us.  Suppose  the  223  bags  delivered 
on  Saturday  had  not  been  put  in  the  car  on  Monday,  when 
plaintiff  delivered  the  33  additional  bags.  Those  delivered  on 
Saturday  would  have  been  defendant's  peanuts,  just  as  much 
as  they  were  when  put  in  the  car ;  but  the  33  bags  delivered 
on  Monday  would  not  have  been,  because  defendant  had  not 
bought  them.  The  defendant  could  not  have  recovered  them 
by  action,  nor  would  he  have  been  liable  for  them  until  he 
accepted  them.  This  we  think  is  clearly  so,  and  was  sub- 
stantially admitted  on  the  argument.  What  difference  it 
makes  that  the  plaintiff,  with  the  consent  of  the  depot  agent, 
was  allowed  to  put  them  in  the  car  with  the  22^  bags  delivered 
on  Saturday,  we  are  not  able  to  see.     If  it  be  contended  that 
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the  depot  agent  at  Scotland  Neck  was  the  agent  of  the  de- 
fendant, it  might  be  contended  that  he  accepted  the  33  bags, 
and  defendant  was  liable  for  them.  But  if  this  were  so,  we 
do  not  see  how  it  would  affect  the  right  of  the  plaintiff  to  pay 
for  the  223  bags  delivered  on  Saturday. 

While  it  is  true  that  the  officers  of  the  railroad  company 
are  the  agents  of  the  consignee  after  the  goods  are  delivered, 
this  agency  only  extends  to  goods  rightfully  shipped,  and 
which  belonged  to  the  consignee  when  shipped,  or  delivered 
for  shipment.  They  cannot  be  the  agent  of  a  party  who  does 
not  own  the  goods,  and  has  no  interest  in  them.  So,  what- 
ever the  depot  agent  may  have  done  does  not  affect  the  case. 
The  iudgment  should  be  affirmed. 

MONTGOMERY,  J.  (dissenting).  The  plaintiffs  agreed  to 
sell  to  the  defendants  a  car  load  of  peanuts,  the  same  to  be 
shipped  not  later  than  the  following  Saturday  from  Scotland 
Neck,  N.  C,  to  Petersburg.  Va.  On  the  last-mentioned  day 
the  goods  were  delivered  to  the  agent  of  the  Wilmington  & 
Weldon  Railroad  Company  at  Scotland  Neck,  the  car  load 
consisting  of  223  bags.  The  bill  of  lading  called  for  223  bags, 
and  the  consignees  were  the  defendants.  On  the  Monday 
following,  and  before  the  first  freight  train  left  the  station  for 
Petersburg,  the  plaintiffs,  by  permission  of  and  with  the  con- 
sent of  the  freight  agent,  and  without  the  defendants*  knowl- 
edge or  consent,  opened  the  car,  placed  therein  33  bags  of 
peanuts  in  addition  to  the  quantity  delivered  on  Saturday, 
and  the  bill  of  lading  was  altered  so  as  to  conform  to  the  ad- 
dition to  the  car  load  of  the  33  bags.  Among  the  other  facts 
admitted,  it  was  agreed  that  223  bags  of  peanuts  is  a  car  load, 
and  also  that  256  bags  is  a  car  load.  Upon  the  arrival  of  the 
peanuts  at  their  destination,  the  car  load  of  2i;6  bags  was  ten- 
dered to  the  defendants,  and  they  refused  to  receive  the  same. 
This  action  was  brought  by  the  plaintiffs  in  a  court  of  a  jus- 
tice of  the  peace  to  recover  damages  for  an  alleged  breach  by 
the  defendants  of  the  contract  of  sale  and  purchase.  The  de- 
fendants admit  their  liability,  if,  as  a  matter  of  law,  the  plain- 
tiffs* act  in  opening  the  car,  and  placing  therein  the  additional 
33  bags  of  peanuts,  and  the  tender  of  the  256  bags  to  the  de- 
fendants, was  not  a  breach  of  the  contract  on  the  part  of  the 
plaintiffs.  It  does  not  appear  from  the  agreed  and  admitted 
facts  whether  the  defendants  knew  of  the  change  made  by  the 
plaintiffs  in  the  original  shipment,  but,  as  no  reason  is  given 
why  the  defendants  refused  the  same,  we  must  take  it  that 
the  refusal  was  because  of  the  act  of  the  plaintiffs  in  opening 
the  car,  and  putting  in  the  additional  33  bags,  and  the  tender 
to  the  plaintiffs,  through  the  railroad  company,  of  the  car  load 
of  256  bags,  instead  of  the  original  shipment  of  223  bags.  The 
contract  for  the  purchase  of  the  peanuts  was  completed  when 
the  plaintiffs  on  Saturday  placed  in  the  car  the  223  bags,  and 
the  right  of  property  therein  passed  to  the  defendants ;  but 
when  the  plaintiffs,  with  the  consent  of  the  carrier,  took  pos- 
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session  of  the  car  on  Monday,  and  placed  therein  the  33  ad- 
ditional bags,  and  the  bill  of  lading  altered  to  meet  the  added 
quantity,  and  the  carrier  tendered  to  the  defendants  the  car- 
load lot  of  256  ba^s,  the  defendants  had  the  right  to  refuse 
the  car  load  as  tendered.  The  contract,  as  we  have  seen,  was 
completed  on  Saturday,  when  the  223  bags  were  delivered  to 
the  carrier,  and  if  the  defendants  had  received  the  car  load 
of  256  bags  with  a  knowledge  of  the  facts,  they  would  have 
been  bound  to  the  plaintiffs  for  the  price  of  the  whole.  And 
this  view  is  in  no  way  inconsistent  with  the  legal  effect  of  the 
delivery  of  the  223  bags  on  Saturday,  the  completion  of  the 
contract,  and  the  passing  of  the  property  to  the  defendants. 
The  plaintiffs  and  the  carrier's  agent,  by  their  interference 
with  the  car  on  Monday,  and  the  tender  to  deliver  the  256 
bags  in  Petersburg,  prevented  the  delivery  of  the  true  quantity 
bought  under  the  contract,  and  the  defendants  were  not  com- 
pelled to  go  into  a  lawsuit  with  the  carrier  to  get  possession 
of  the  223  bags, — ^a  part  of  the  goods  embraced  in  the  bill  of 
lading,  and  which  part  was  not  offered  to  be  delivered ;  and 
the  plaintiffs,  therefore,  cannot  recover  any  damages  against 
the  defendants  for  doing  what  they  had  a  right  to  do  under  the 
circumstances. 


Baltim ORB  City  Pass.  Ry.  Co.  v,  Babr. 

(Court  of  Appeals  of  Maryland^  Nov,  24, 1899,) 

[44  Atl.  Rep.  992.] 

Evidence— Opinion  of  Physician  as  to  Cause  of  Injury  to  Nervous 
System. — In  an  action  for  injuries  incurred  in  boarding  a  street  car, 
under  an  averment  of  nervous  shock  and  injury  to  the  body  and  head, 
plaintiff  testified  that  he  had  lost  a  great  deal  of  his  will  power  and 
physical  power ;  that  he  did  not  see  as  well  as  before  the  accident,  and 
could  not  make  calculations  required  in  his  business  as  rapidly  as 
formerly.  A  physician  testified  that  he  thought  the  injury  was  sufficient 
to  so  jar  the  optic  nerve  as  to  affect  his  vision  and  his  ability  to  figure 
quickly,  and  that  his  condition  10  months  after  the  injury  (he  being- 
then  g-reatly  emaciated)  was  the  effect  of  some  injury  to  the  nervous 
system,  and  would  show  that  he  had  suffered  some  great  shock.  Held^ 
that  the  testimony  was  properly  permitted  to  jfo  to  the  jury,  to  be 
considered  in  estimating  the  damages,  if  they  determined  that  the  in- 
jury to  the  vision  and  the  nervous  shock  resulted  from  the  accident. 

Witnesses— Impeachment— Harmless  Error. — Exclusion  of  a  question 
to  plaintiff,  on  cross-examination,  as  to  whether  a  physician  (a  witness) 
had  not,  on  the  day  of  plaintiff's  injury,  advised  him  to  sue,  was  not 
reversible  error, — if  intended  to  impeach  the  physician,  no  ground  being 
laid ;  and,  if  to  test  the  good  faith  or  interest  of  the  physician,  plaintiff 
having  answered  in  the  negative  before  the  question  was  excluded. 

Starting  Street  Car  and  Injurying  Boarcling  Passenger.* — Where 
plaintiff,  suing  a  street  railroad  for  injuries  sustained  in  t>oarding  a  car, 
testified  that  he  hailed  the  car,  to  get  on  it;  that  it  stopped,  and  he 
started  to  mount  it,  and  got  both  feet  on  the  side  platform,  but  before 
he  could  get  to  a  seat  the  car  started  suddenly,  throwing  him  off  and 

♦See  9  Cent.  Dig.,  col.  1091  et  seq, ;  2  Rap.  &  Mack's  Dig.  390  ei  seq. ; 
7  Id,  474  et  seq, ;  4  Id.  364  et  seq. ;  Id,  268  et  seq,  ;  5  Am.  &  Eng.  Enc. 
L<aw  (2d  EM. )  576  et  seq. 
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injuring  him,   which  was  in  part  corroborated, — there  was  sufficient 
evidence  to  go  to  the  jury. 

Same — Damages— Sick  Benefits  Not  Received  from  Company. — In  an 
action  for  personal  injuries,  sick  benefits  received  by  plaintiff  from  any 
source  other  than  defendant  are  not  to  be  considered  by  the  jury  in 
making  up  their  verdict. 

Appeal  from  court  of  common  pleas;  Henry  D.  Harlan, 
Judge. 

Action  by  George  Baer  against  the  Baltimore  City  Passenger 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  BOYD.  FOWLER. 
PAGE,  SCHMUCKER,  and  PEARCE,  JJ. 

Arthur  W.  Machen  and  Wm.  S.  Bryan,  Jr.,  for  appellant. 
William  Colton,  for  appellee. 

SCHMUCKER,  J.  The  appellee  sued  the  appellant  company 
for  injuries  sustained  by  him  when  boarding  one  of  its  cars. 
The  injuries  were  received  on  May  7,  1897,  and  the  suit  was 
brought  on  the  22d  of  the  same  month.  The  declaration  avers 
that  the  appellee  hailed  the  car  at  the  corner  of  two  streets; 
that  it  stopped,  and  he  attempted  to  board  it,  but  that  it  was 
negligently  and  prematurely  started  before  he  could  get  into 
it,  and  he  was  thrown  to  the  street,  and  dragged  for  some  dis- 
tance, whereby  **he  received  a  serious  nervous  shock,  was  in- 
jured about  the  body,  arms,  and  head, ' '  was  compelled  to  lay 
out  money,  etc.,  **and  had  been  deprived  of  the  opportunity 
to  attend  to  his  business  or  avocation  of  a  traveling  salesman,*' 
etc.  The  accounts  given  by  the  witnesses  of  the  happening 
of  the  accident  are  conflicting,  but  it  is  sufficient  for  the  pur- 
poses of  this  opinion  to  say  that  there  was  evidence  tending 
to  show  the  following  facts:  The  appellee  attempted  to  board 
an  open  trolley  car  when  it  had  come  to  a  stop  at  the  corner 
of  Eutaw  and  Baltimore  streets.  He  had  gotten  both  feet 
upon  the  footboard  which  runs  along  the  side  of  the  car,  and 
was  about  to  step  up  into  the  car,  when,  at  the  signal  of  the 
conductor,  it  started  with  a  sudden  jar,  and  threw  him  off  the 
footboard,  and  dragged  him  along  the  street  for  from  30  to  so 
feet  before  the  conductor  was  able  to  stop  it.  The  appellee 
held  to  one  of  the  sidebars  of  the  car  until  it  was  stopped,  and 
he  was  bruised  and  injured  in  the  legs,  side,  and  abdomen  by 
being  dragged  along  in  that  position.  The  evidence  tended, 
also,  to  show  that  some  of  these  injuries  were  of  a  permanent 
nature.  At  the  trial  of  the  case  on  March  25,  1898,  the  ap- 
pellee, having  testified  that  since  the  accident  he  had  lost  a 
great  deal  of  his  will  power  and  physical  power,  was  asked  by 
his  counsel  what  was  the  condition  of  his  vision  before  the 
injury,  as  compared  with  it  afterwards,  to  which  he  replied 
that  there  was  considerable  change ;  that  he  did  not  see  as 
well  now  as  before  the  accident.  He  was  further  asked  by  his 
counsel  whether  or  not  he  was  compelled  to  make  calculations 
of  his  purchases  and  sales  in  his  business,  and  whether  there 
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was  any  difference  in  his  condition  in  that  respect  since  the 
iniury,  as  compared  with  his  condition  before  the  injury,  to 
which  he  replied  that  he  found  some  deficiency  in  that  re- 
spect ;  that  before  the  accident  he  could  figure  more  quickly. 
Dr.  Archibald  Atkinson,  who  attended  the  appellee  profes- 
sionally after  the  accident,  when  asked  whether,  in  his  opinion 
as  a  medical  man,  the  injury  received  by  the  appellee  would 
probably  affect  his  vision,  testified  as  follows:  *' Vision  is  a 
thing  very  hard  to  e:et  at,  unless  you  have  regular  examina- 
tions, but  I  should  think  the  injury  was  sufficient  to  so  jar  the 
optic  nerve  as  to  cause  a  diminution  in  that  respect.  I 
couldn't  say  positively.  I  wouldn't  say  positively."  The 
same  witness,  being  asked  whether  the  appellee's  alleged  ina- 
bility to  figure  as  quickly  after  as  before  the  accident  would 
probably  and  ordinarily  arise  from  such  an  injury  as  he  had 
received,  replied:  **Well,  the  brain  is  greater  than  the  optic 
nerve.  The  optic  nerve  is  only  a  small  part  of  it,  and  if  it  is 
affected  the  optic  nerve  is  also  affected.  *  *  ♦  My  con- 
clusion would  be,  yes."  He  also  testified  that  he  saw  no 
special  nervous  symptoms  in  the  appellee  at  the  time  of  the 
accident,  but  that  his  condition  lo  months  afterwards,  at  the 
time  of  the  trial  (he  being  then  very  much  emaciated),  was 
the  effect  of  some  injury  to  the  nervous  system,  and  would  go 
towards  showing  that  he  had  suffered  some  great  shock  or 
injury.  The  appellant  excepted  to  the  admission  of  all  this 
testimony  of  the  apoellee  and  his  physician,  and  by  its  sixth 
and  seventh  prayers,  which  the  court  rejected,  asserted  that 
there  was  no  legally  sufficient  evidence  to  enable  the  appellee 
to  recover  for  any  injury  to  his  nervous  system,  nor  any  suffi- 
cient evidence,  under  the  pleadings,  to  enable  him  to  recover 
for  any  injury  to  his  vision.  The  questions  presented  by  these 
exceptions  and  prayers  are:  First,  whether  the  injury  to  the 
vision  of  the  appellee  was  such  a  natural  consequence  of  the 
accident  which  occurred  to  him  that  it  did  not  require  to  be 
specially  alleged  in  the  declaration,  in  order  to  enable  him  to 
recover  for  it ;  and,  secondly,  whether  there  was  any  legally 
sufficient  evidence  that  he  had  in  fact  suffered  injury  to  his 
vision,  or  from  nervous  shock.  This  court  has  had  frequent 
occasion  to  consider  and  apply  the  proppsition  that  damages 
which  are  not  the  natural  and  probable  consequences  of  the 
injury  complained  of  cannot  be  recovered  unless  they  have 
been  set  out  in  the  declaration.  In  the  cases  of  EUicott  v. 
Lam  borne,  2  Md.  136,  and  McTavish  v.  Carroll,  13  Md.  429, 
both  of  which  were  actions  for  damages  to  real  estate,  the 
court  held  that  all  damages  must  be  specially  alleged  which 
are  not  the  necessary  consequences  of  the  act  complained  of* 
even  though  they  may  be  the  natural  and  probable  effect  of 
it ;  but  in  more  recent  cases  of  suits  of  personal  injuries  the 
doctrine  has  been  more  broadly  and  liberally  stated.  In 
Sloan  V.  Edwards,  61  Md.  09,  where  this  issue  was  distinctly 
raised  by  the  prayers,  it  was  held  that,  although  the  damages 
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recoverable  must  be  the  natural  and  proximate  consequences 
of  the  act  complained  of,  such  consequences  include  all  dam- 
ages of  which  the  act  was  the  efficient  cause,  even  though  the 
damages  did  not  occur  until  some  time  after  the  act  was  done, 
and  were  not  contemplated  or  foreseen  by  the  wrongdoer. 
The  court  in  that  case  cited  with  approval  the  case  of  Tyson 
V.  Booth,  lOO  Mass.  258,  which  held  that  the  plaintiff  might 
show  specific,  direct  effects  of  the  wrongful  act  complained  of, 
without  specially  alle&ring  them  in  the  declaration.  In  Sloan 
V.  Edwards  the  action  was  for  damages  for  an  assault  and 
battery,  and  the  plaintiff  was  permitted,  without  special 
allegation  to  that  effect,  to  prove  that  he  had,  as  a  result  of 
the  battery,  become  subject  to  convulsions  or  fits.  In  the 
opinion.  Judge  Alvey,  speaking  for  the  court,  says:  **Of 
course,  it  was  for  the  jury  to  determine  whether  the  fits  or 
spasms  resulted  from  the  assault  and  battery  complained  of, 
and  it  was  only  in  the  event  of  finding  in  the  affirmative  that 
such  consequences  could  be  considered  in  estimating  the  dam- 
ages.'' The  case  of  Railwav  Co.  v.  Kemp,  61  Md.  79-82, 
much  resembles  the  one  at  bar.  In  that  case  a  cancer 
developed  in  Mrs.  Kemp's  breast  at  a  spot  that  had  been 
bruised  by  the  sudden  starting  of  a  street  car  from  which  she 
was  about  to  alight.  The  doctors — of  whom  a  number  testified 
— all  said  that  it  is  impossible  to  be  certain  as  to  the  cause  of 
a  cancer;  but  they  agreed  that  the  blow  received  by  Mrs. 
Kemp  was  sufficient,  and  may  have  been  the  cause  of  the 
development  of  the  cancer  in  her  case,  and  two  of  them  stated 
that,  under  the  circumstances  of  the  case,  they  would  attri- 
bute the  cancer  to  that  cause.  The  narr.  contained  no  special 
allegation  of  the  cancer,  yet  the  evidence  was  permitted  to  go 
to  the  jury,  the  court  holding  that:  **If  the  jury  believed 
from  all  of  the  evidence  before  them  that  the  cancer  in  the 
breast  of  Mrs.  Kemp  was  the  natural  and  proximate  conse- 
quence of  the  blow  received  on  her  breast  by  the  negligent 
act  of  the  defendants,  it  would  properly  form  an  element  to  be 
considered  in  awarding  damages  for  the  pain  and  injury  suffered 
by  her.  *  *  *  It  is  not  for  the  defendants  to  say  that  be- 
cause they  did  not  or  could  not,  in  fact,  anticipate  such  a  result 
of  their  negligent  act,  they  must  therefore  be  exonerated  from 
liability  for  such  consequences  as  ensued."  Upon  the 
authority  of  these  cases,  we  think  that  the  testimony  relative 
to  injury  to  the  vision  of  the  appellee  was  properly  permitted 
to  go  to  the  jury,  to  be  considered  by  them  in  estimating  the 
damages,  if  they  determined  from  all  the  evidence  that  such 
injury  resulted  from  the  accident  complained  of.  We  think 
the  same  principle  applies  to  the  testimony  excepted  to  in 
reference  to  an  alleged  nervous  shock  to  the  appellee.  Nerv- 
ous shock  was  only  spoken  of  incidentally  by  the  witness  in 
connection  with  the  ermaciation  and  want  of  nutrition  on  the 
part  of  the  appellee,  which  were  present  some  months  after 
the  accident,  and  may  have  been  caused  by  it.     The  medical 
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witness  testified  that,  in  his  opinion,  the  injury  suffered  by 
the  appellee  was  sufficient  to  produce  all  the  bad  results  of 
which  we  have  spoken.  There  was  no  attempt  in  the  case 
at  bar,  as  there  was  in  the  case  of  Railroad  Co.  v.  Dashiell, 
7  App.  D.  C.  513,  which  was  much  relied  on  by  the  appellant, 
to  produce  an  instruction  to  the  jury  making  the  loss  to  vision 
or  the  nervous  shock  a  separate  and  independent  ground  for 
awarding  damages.  The  evidence  in  reference  to  these  two 
elements  of  damaere  was  not  in  itself  conclusive,  but  it  was, 
in  our  opinion,  sufficient  to  go  to  the  jury,  to  be  considered 
in  connection  with  the  other  testimony,  in  order  to  determine 
to  what,  if  any,  extent  the  injuries  to  the  appellee  resulted 
from  the  accident,  and  also  in  order  to  estimate  the  amount  of 
damages  from  such  of  the  injuries  as  they  should  conclude 
arose  from  that  cause.  It  follows  from  what  we  have  said 
that  the  appellant's  sixth  and  seventh  prayers  were  properly 
rejected. 

We  find  no  reversible  error  in  the  refusal  of  the  court  below 
to  permit  the  appellant's  counsel  to  ask  the  appellee,  upon 
cross-examination,  if  Dr.  Atkinson,  the  medical  witness,  did 
not  advise  him  on  the  very  day  on  which  the  accident  hap>- 
pened  to  bring  this  suit.  If  the  question  was  intended  to 
test  the  bona  fides  of  the  witness,  or  show  an  interest  on  his 
part  in  the  suit,  and  thus  affect  the  weight  of  his  testimony, 
no  harm  was  done  to  the  appellant  by  its  rejection ;  for  the 
.appellee,  before  the  court  had  ruled  upon  the  subject,  promptly 
answered  the  question  in  the  negative.  If  it  was  intended  to 
lay  a  foundation  for  contradicting  the  doctor,  he  should  have 
first  been  asked  if  he  had  advised  the  bringing  of  the  suit,  but 
that  was  not  done. 

The  appellant's  ninth  and  tenth  prayers  were  properly 
rejected, — the  ninth,  because  it  was  general  and  abstract  in 
its  statements,  and  not  connected  with  or  applied  to  the  facts 
of  the  case ;  and  the  tenth,  because  there  was  the  evidence  of 
the  medical  witness  that  some  of  the  injuries  of  the  appellee 
were  permanent  in  their  nature. 

The  eleventh  prayer  of  the  appellant,  which  requested  the 
court  to  take  the  entire  case  from  the  jury  for  want  of  legally 
sufficient  evidence,  was  also  properly  rejected.  The  evidence 
as  to  the  circumstances  under  which  the  accident  occurred 
was  conflicting,  as  we  have  already  said.  But  the  appellee 
testified  that  he  hailed  the  car  for  the  purpose  of  getting  on 
it ;  that  it  stopped,  and  he  then  started  to  mount  it,  and  had 
gotten  both  feet  upon  the  side  platform,  and  was  about  to 
enter  the  car,  but  as  soon  as  he  got  on  the  platform,  and  be- 
fore he  could  get  to  a  seat,  the  car  started  with  a  sudden  jar, 
and  threw  him  off  and  injured  him.  His  testimony  was  in 
part  corroborated  by  the  witness  Hoffberger.  In  view  of  this 
testimony,  it  would  have  been  improper  for  the  court  to  have 
taken  the  case  from  the  jury.  If  the  appellee's  testimony  be 
true,  the  conductor  of  the  car  was  made  aware  of  his  desire  to 
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board  the  car,  and  stopped  it  for  the  purpose  of  allowing  him 
to  do  so.  If  the  conductor  then  started  the  car  prematurely, 
without  allowing  the  appellee  a  reasonable  opportunity,  under 
the  circumstances,  of  first  taking  a  safe  position,  he  was  guilty 
of  negli£:ence,  and  under  the  rulings  of  this  court  in  Railway 
Co.  V.  Smith,  74  Md.  214,  21  Atl.  706,  and  Baltimore  Traction 
Co.  V.  State,  78  Md.  426,  28  Atl.  397,  the  appellee  was  entitled 
to  recover.  It  is  desirable,  in  order  to  facilitate  rapid  transit 
in  large  cities,  that  passengers  should  be  prompt  in  entering 
and  departing  from  street  cars,  but  those  operating  the  cars 
must  take  every  reasonable  precaution  for  the  protection  of 
the  passengers.  It  is  a  well-known  fact  that  the  footboard 
running  along  the  side  of  the  ordinary  open  trolley  car  is  nar- 
row, and  that  both  the  step  from  the  pavement  to  the  foot- 
board and  the  one  from  the  latter  to  the  floor  of  the  car  are 
high.  A  fair  opportunity  of  taking  these  two  steps  in  safety 
should  always  be  afforded  to  the  passengers  before  starting 
the  car. 

The  law  of  this  case  was  correctly  stated  in  the  appellee's 
prayers  which  were  granted  by  the  court,  and  which,  with  the 
exception  of  the  sixth  one,  were  copied  from  those  which  met 
the  approval  of  this  court  in  the  case  of  Railroad  Co.  v. 
Anderson,  72  Md.  519,  20  Atl.  2,  8  L.  R.  A.  673.  The  sixth 
prayer  asserts  the  correct  proposition  that  any  sick  benefits 
received  by  the  plaintiff  from  any  source  other  than  the 
defendant  were  not  to  be  considered  by  the  jury  in  making 
up  their  verdict.     The  judgment  will  be  affirmed,  with  costs. 


CooPBR  V.  Gborgia,  C.  &  N.  Ry.  Co. 

[Supreme  Court  0/ South  Carolina^  Aug,  5,  igoi,) 

[39  S.  E.  Rep.  543.] 

Injury  to  Passenger — Alighting  from  Moving  Train  in  Presence  of 
Conductor — Nonsuit— Question  for  Jury.* — In  an  action  to  recover  for 
injuries  received  in  alighting*  from  a  train  in  motion,  where  there  is  evi- 
dence that  plaintiff  was  invited  by  the  conductor  to  get  ready  to  get  off, 
and  went  with  him  to  car  step,  and  the  train  slowed  up,  and  upon  its 
beginning  to  run  faster  he  jumped,  while  the  conductor  was  present, 
and  was  injured,  a  nonsuit  was  properly  refused. 

Same — Contributory  Negligence — Concurring  Proximate  Cause.^ 
The  negligence  on  the  part  of  a  passenger  that  would  defeat  a  recovery 
and  relieve  the  carrier  of  liability  must  be  such  negligence  as  shows 
itself  to  have  been  the  immediate  cause  of  the  injury  or  a  concurring 
proximate  cause. 

Same — Presumption  of  Negligence.f — There  is  a  presumption  of  neg- 
ligence arising  from  the  fact  that  the  passenger  was  injured  while  on 
defendant's  train. 

♦SeeRickert  v.  Southern  Ry.  Co.  (N.  Car.),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  162 ;  2  Rap.  &  Mack's  Dig.  482  et  seq,  ;  5  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  669  et  seq, 

f  See  Florida  Cent.  &  P.  R.  Co.  v,  Rudulph  (Ga.),  21  Am.  &  Eng.  R. 
Cas.,  N.  S.,  6,  dLndJoot-noie, 
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Same — Instruction. — An  instruction  that  the  invitation  of  a  conductor, 
when  nearing-  a  station,  to  the  passenger,  to  "get  ready  to  get  off,"  was 
too  remote  a  cause  of  an  injury  received  from  alighting  from  the  mov- 
ing train  at  a  station,  is  properly  refused  as  a  charge  on  the  facts. 

Same — Stopping  Train  at  Station— Question  for  Jury. — The  question 
whether  defendant  railroad  company  stopped  its  train  at  a  station,  and 
as  to  how  many  feet  beyond  the  usual  stopping  place  it  could  go  before 
coming  to  a  standstill,  were  for  the  jury. 

Same — Same — Pleading — Question  for  Jury. — Where  plaintiff  alleged 
failure  of  defendant  to  stop  its  train  at  a  station,  whereby  plaintiff  was 
injured,  it  authorized  submission  to  the  jury  of  the  question  whether 
plaintiff  was  injured  by  reason  of  such  failure,  where  the  evidence 
tended  to  show  that  he  was  injured  when  the  train  first  slowed  up  at 
the  depot,  and  on  its  commencing  to  go  faster  he  stepped  off. 

Appeal  from  common  pleas  circuit  court  of  Newberry  county : 
Benet,  Judee. 

Action  by  Monroe  Cooper  against  the  Georg^ia,  Carolina  & 
Northern  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

L.  W.  Perrin  and  T.  P.  Cothran,  for  appellant. 
Johnstone  &  Welch,  for  respondent. 

GARY,  A.  J.  The  action  herein  is  for  damages  in  the  sum 
of  $10,000,  alleged  to  have  been  sustained  by  the  plaintiff  at 
Whitmire.  S.  C.  14th  November,  1897,  by  reason  of  the 
defendant's  negligence.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $1,^00.  The  allegations  of  the  complaint 
that  are  material  to  the  consideration  of  the  questions  raised 
by  the  exceptions  are:  **(2)  That  the  plaintiff,  on  the  14th 
day  of  November,  1897,  purchased  a  ticket  of  the  defendant 
at  Carlisle,  a  station  upon  the  railroad  of  the  said  defendant, 
said  state  aforesaid,  which  ticket  was  for  passage  to  Whitmire, 
another  station  upon  the  said  railroad.  *  *  *  (4)  When 
the  last  station  between  the  stations  of  Carlisle  and  Whitmire 
was  passed,  the  said  conductor  reminded  the  plaintiff  that  the 
next  station  was  Whitmire,  and  when  the  train  neared  Whit- 
mire, and  after  the  signal  for  the  station  had  been  blown, 
the  conductor  came  and  ordered  him  (the  plaintiff)  to  get 
ready  and  get  off.  («;)  That  as  the  said  train  slowed  up  hg 
(the  said  plaintiff)  got  up  from  his  seat  and  followed  imme- 
diately behind  the  conductor  to  the  door  of  the  car  in  which 
he  was  riding,  and  that  the  said  conductor  opened  the  door  of 
the  said  car,  and  was  followed  out  of  it,  to  his  knowledge,  by 
the  said  plaintiff,  and  both  he  and  said  conductor  were  stand- 
ing on  the  platform  of  the  said  car  as  the  station  of  Whitmire 
was  being  passed.  That  the  said  train  slowed  up  as  if  to  stop, 
but  failed  to  do  so,  and  on  the  other  hand  it  began  to  go  faster 
and  faster,  until  the  plaintiff  despaired  of  stopping,  and  obeyed 
the  order  and  instructions  aforementioned  that  he  should  pre- 
pare and  get  off.  and  accepting  the  invitation  of  the  said  de- 
fendant to  dismount,  in  the  presence  of  the  said  conductor  anr^ 
to  the  full  knowledge  of  said  defendant,  the  plaintiff  jumped 
from  the  train  and  was  struck  by  passing  steps  thereof,  which 
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caused  him  to  fall,  so  that  his  foot  was  passed  over  by  some  of 
the  wheels  of  the  said  train  and  manj^led  most  painfully  and 
seriously, — in  fact,  to  such  an  extent  that  amputation  became 
necessary  and  his  leg  was  taken  off.     *    *  (8)  That  as  a 

result  of  the  negligence  on  the  part  of  the  defendant — First, 
in  its  failure  to  stop  the  said  train  at  Whitmire ;  second,  in 
ordering  and  inviting  the  said  plaintiff  to  dismount  from  the 
train  while  in  motion:  third,  in  permitting:  the  said  plaintiff, 
when  its  train  was  in  motion,  and  while  the  plaintiff  was  in 
the  presence  of  the  said  .conductor  and  to  the  knowledge  of 
said  defendant,  to  jump  off  of  its  train,  after  having  ordered 
and  invited  said  plaintiff  to  get  off, — that  by  reason  of  all  and 
each  of  said  acts  of  negligence  and  carelessness  aforesaid  on 
the  part  of  said  defendant,  the  plaintiff  was  wounded  and 
injured  as  aforesaid.'' 

The  defendant  appealed  upon  exceptions,  the  first  of  which 
assigns  error  on  the  part  of  his  honor,  the  presiding  judge, 
in  refusing  the  motion  for  a  nonsuit.  The  grounds  of  the 
motion  were  as  follows:  '* First.  The  plaintiff  has  failed 
to  offer  any  evidence  tending  to  establish  facts  from  which 
negligence  on  the  part  of  the  defendant  as  alleged  in  the 
complaint  may  be  reasonably  inferred.  Second.  The  plain- 
tiff has  failed  to  offer  any  evidence  tending  to  establish  the 
fact  that  the  injury  received  by  the  plaintiff  was  the  proximate 
result  of  the  negligence  of  the  defendant  as  alleged  in  the 
complaint.  Third.  The  evidence  does  not  tend  to  establish 
the  fact  that  the  defendant  negligently  failed  to  stop  its  train 
at  Whitmire.  Fourth.  The  evidence  shows  that  the  plain- 
tiff's injury  was  the  result  of  his  attempt  to  alight  from  a  mov- 
ing train  without  the  invitation,  express  or  implied,  of  the 
defendant's  agent,  and  the  alleged  failure  to  stop  the  train  at 
Whitmire  cannot  be  deemed  in  law  a  direct,  proximate,  or 
natural  cause  of  his  injury.  Fifth.  The  evidence  does  not 
tend  to  establish  the  fact  alleged  that  the  plaintiff  alighted 
from  a  moving  train  by  order  or  invitation  of  the  defendant  or 
any  of  its  agents  or  servants.  Sixth.  The  evidence  does  not 
tend  to  establish  the  fact  that  the  conductor  was  present  when 
the  plaintiff  attempted  to  alight  from  the  moving  train,  had 
knowledge  of  or  permitted  him  to  do  so,  after  he  had  ordered 
or  invited  him  so  to  alight.  Seventh.  The  evidence  shows 
a  state  of  facts  from  which  only  one  inference  can  reasonably 
be  drawn,  and  that  is  that  the  plaintiff's  injuries  were  received 
in  consequence  of  his  own  negligence.  Eighth.  The  evidence 
shows  that  the  alleged  negligence  on  the  part  of  the  defendant 
was  not  the  sole  proximate  cause  pf  the  plaintiff's  injuries." 
In  refusing  the  motion  for  a  nonsuit,  the  presiding  judge  said: 
**0f  course,  a  motion  for  a  nonsuit  should  not  be  granted  if 
there  is  any  evidence  to  go  to  the  jury  such  as  might  justify 
them  in  inferring  from  the  testiniony  that  the  plaintiff  was 
entitled  to  a  verdict,  or  even  to  discuss  whether  or  not  he  is 
entitled  to  a  verdict  if  there  is  any  evidence  going  to  sustain 
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the  allegations  of  the  complaint, — the  main  allegations  which 
go  to  the  jury.  The  able  argument  of  counsel  referred  to 
numbers  of  cases.  It  is  always  very  difficult,  however,  to 
find  a  case  as  an  authority  which  will  exactly  apply  to  the 
case  in  point,  and  I  was  struck  by  the  difference  between  the 
case  now  at  the  bar  of  this  court  and  the  cases  referred  to. 
There  were  numerous  cases  cited  of  the  train  overshooting  the 
station  or  stopping  place,  and  even  the  announcement  of  the 
near  approach  of  the  stopping:  place ;  but  I  do  not  think  that 
any  one  of  them  mentioned  a  case  in  which  the  conductor 
ordered  or  invited  or  commanded  the  passenger  to  prepare 
to  alight  or  to  get  off.  Now,  that  in  this  case  is  a  distinct 
allegation  in  the  complaint.  The  three  main  grounds  of  the 
plaintiff's  case  are:  First,  the  failure  of  the  railway  com- 
pany to  stop  the  train  at  Whitmire ;  second,  ordering  and 
inviting  the  said  plaintiff  to  dismount  from  the  train  while  in 
motion;  and,  third,  in  permitting  said  plaintiff,  while  the 
train  was  in  motion  and  while  the  plaintiff  was  in  the  presence 
of  the  said  conductor,  to  jump  off  the  train,  after  having 
ordered  and  invited  the  said  plaintiff  to  get  off.  Now,  there 
is  evidence  tending  to  show  that  the  train  did  not  stop  at 
Whitmire ;  there  is  evidence  tending  to  show  that  the  con- 
ductor ordered  and  invited  the  plaintiff  to  dismount  from  the 
train  while  in  motion ;  there  is  evidence  tending  to  show  that 
he  was  present,  which  does  not  mean  on  the  same  step  of  the 
platform  or  on  the  same  car.  'Present'  means  near  enough 
to  see,  and  there  is  evidence  tending  to  show  that  he  was  on 
the  same  train  and  near  enough  to  seei  There  is  evidence 
tending  to  show  that  he  told  them  to  get  up  and  get  ready  to 
get  off.  and  went  ahead  of  them,  they  following  him,  and  that 
he  stood  on  the  platform  of  the  car,  they  on  the  other  plat- 
form, and  that  he  went  into  the  other  car.  So  there  is  evi- 
dence tending  to  show  that  all  three  of  the  grounds  assumed 
by  the  plaintiff  may  be  proved.  It  is  not  for  the  court  to  say 
whether  they  are  proved  or  not,  but  there  is  evidence  tending 
in  that  direction.  As  to  the  question  of  proximate  cause, 
even  if  it  were  proper  at  this  stage,  which  I  doubt,  because 
contributory  negligence  is  a  defense,  that  would  be  asking  the 
court  to  weigh  the  negligence  on  the  part  of  the  defendant 
and  the  contributory  negligence  on  the  part  of  the  plaintiff, 
and  say  which  is  the  proximate  cause.  If  there  is  evidence 
of  negligence  on  the  part  of  the  railway,  and  also  evidence  of 
negligence  on  the  part  of  the  plaintiff,  the  jury  must  decide. 
The  court  cannot  assume  to  decide  that  question  at  this  sta^re. 
Therefore,  I  need  not  take  up  any  time  by  discussion  whether 
there  was  an  intervening  efficient  cause.  It  is  sufficient,  if 
there  is  evidence  tending  to  show  that  the  railway  company 
was  negligent,  as  alleged  by  the  plaintiff  in  his  complaint. 
There  is  no  doubt  that  it  is  not  negligence  per  se  on  the  part 
of  a  passenger  under  certain  circumstances  to  jump  off  a  mov- 
ing train,  if  the  train  is  going  slowly  enough  and  the  place 
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where  he  expects  to  alight  is  smooth  enough,  and  he  is  in 
possession  of  all  his  powers  and  faculties  of  locomotion, 
especially  if  the  conductor  has  invited  him  to  get  off.  It  is  for 
the  jury  to  say  whether  it  was  negligence  on  the  part  of  the 
railway  company  to  order  or  invite  a  passenger,  through  its 
conductor,  to  get  off  a  train  in  motion,  and  then  not  stop  and 
give  him  a  chance  to  get  off.  As  to  whether  the  plaintiff 
understood  that  invitation  to  include  to  wait  until  the  train 
stopped  is  a  question  for  the  jury.  Even  if  the  plaintiff  so 
understood  it  at  first,  that  that  was  the  intention  of  the  con- 
ductor not  to  get  off  until  it  stopped,  he  might  have  changed 
his  mind  when  the  train  did  not  stop,  and  come  to  the  con- 
clusion that  he  made  a  mistake,  and  that  the  conductor 
intended  him  to  get  off  while  the  train  was  in  motion.  So 
that,  under  all  these  aspects  of  the  case,  I  think  it  very  clear 
that  the  motion  for  a  nonsuit  should  not  be  granted.  * '  The 
reasons  assigned  by  the  presiding  judge  in  overruling  the 
motion  are  satisfactory  to  «this  court. 

The  second  exception  is  as  follows:  **The  presiding  judge 
erred  in  modifying  defendant's  fourth  request,  which  was  as 
follows:  *That  plaintiff  cannot  recover  from  defendant  unless 
the  injury  was  caused  by  the  negligence  of  the  defendant ;  not 
even  then,  if  the  plaintiff  has  so  far  contributed  to  the  injury 
by  want  of  ordinary  care  that  but  for  the  plaintiff's  want  of 
ordinary  care  the  accident  would  not  have  occurred. '  Said 
modification  being  to  the  effect  that  ^he  contributory  negli- 
gence of  the  plaintiff  must  have  been  a  proximate  cause  of  the 
accident.  The  error  consisting  in  this :  Contributory  negli- 
gence to  any  extent  will  defeat  a  recovery,  and  it  means  such 
negligence  as  has  some  share  or  agency  in  producing  the  result 
complained  of,  not  that  it  was  the  immediate  or  proximate 
cause  of  the  injury.*'  In  disposing  of  the  foregoing  request 
the  presiding  judge  used  this  language:  ^^That  is  good  law 
so  far  as  it  goes,  but  it  is  not  sufficiently  clear  as  to  what  is 
meant  by  contributing  to  the  injury;  and  before  passing  from 
it  I  had  better  make  plain  to  you,  if  I  can,  what  is  meant  by 
contributory  negligence,  and  on  that  subject  we  have  the  lieht 
thrown  upon  this  case  by  our  supreme  court  when  the  case 
was  taken  up  on  appeal  before.  The  supreme  court  says 
this:  *The  best  definition  of  contributory  neeligence  we  have 
seen  is  the  following,' — and  then  he  quotes  from  a  book. 
Now,  gentlemen,  endeavor  to  catch  the  meaning  of  this: 
'Contributory  negligence  is  a  want  of  ordinary  care  upon  the 
part  of  the  person  injured  by  the  actionable  negligence  of 
another,  combining  and  concurring  with  that  negligence,  and 
contributing  to  the  injury  as  a  proximate  cause  thereof,  with- 
out which  the  injury  woqld  not  have  occurred. '  Now,  here  is 
our  supreme  court  announcing  solemnly  that  this  is  the  best 
definition  they  have  found  in  all  the  books.  I  trust  it  conveys 
to  you  a  clear  idea,  yet  I  doubt  it.  It  is  so  difficult  to  convey 
in  few  words  what  is  meant  by  contributory  negligence ;  but 
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there  is  one  thing  that  I  point  out  to  you  here  in  this  defini- 
tion, that  contributory  nee:ligence  must  have  in  it  the  element 
of  being  a  proximate  cause, — not  a  remote  cause,  but  a  proxi- 
mate cause  from  which  the  accident  or  injury,  in  whole  or  in 
part,  directly  and  immediately  resulted,  and  but  for  which, 
either  by  itself  or  by  the  presence  of  the  negligence  of  the 
defendant,  the  injury  would  not  have  occurred.     The  supreme 
court  goes  on  to  say:    4t  is  thus  seen  that  contributory  n^ll- 
gence  by  the  plaintiff  can  never  exist  except  when  the  injury 
has  resulted  from  the  negligence  of  the  defendant  as  a  con- 
curring proximate  cause. '     That  phrase  'concurring  proximate 
cause'  conveys  this  idea:  that  the  negligence  of  both — the 
joint  neeligence — is  the  proximate  cause.     The  negligence  of 
the  plaintiff  and  defendant,  too,  is  the  proximate  cause,  the  two 
concurring  as  a  concurring  proximate  cause.     In  view  of  this, 
our  supreme  court  goes  on  to  say :    *  And  on  the  well-established 
rule  that  contributory  negligence  to  any   extent  will  always 
defeat  a  recovery,  it  was  error  to  •instruct  the  jury  as  above, ' 
by  the  judge  who  presided  at  the   last  trial.     I  repeat  that 
again,  where  they  say  contributory  negligence,  speaking  of  it 
as  a  well-established  rule,  to  any  extent,  will  always  defeat  a 
recovery.     But  they  have  said  before  that  this  best  definition 
they  can  find  shows  that  contributory  negligence  is  itself  a 
proximate  cause ;  so  that,  when   it  says  *  contributory  negli- 
gence to  any  extent,'  it  does  not  mean  any  negligence  that  is 
not  a  proximate  cause  oc  a  concurring  proximate  cause.     For 
example,  there  is  a  house  going  up. — building  up  in  your  town. 
There  are  workmen  handling  heavy  timbers  or  masonry  with 
dangerous  machinery.     A  man  goes  in   to  look  at  the  work. 
He  stands  there,  and  while  standing  there,  looking  on,  he  is 
injured. — injured  bv  the  workmen,    it-   may    be,   who    are 
endeavoring  to  move  a  mass  of  masonry  or  hoist  a  heavy 
piece  of  lumber.     It  may  be  that  the  man's  being  in  the  build- 
ing at  all  was  on  his  part   negligence.     If  he  had  not   been 
there,  he  would  not  have   been  hurt;  but  if  it  be  shown  that 
by  the  exercise  of  due  care  on  the  part  of  the  workmen  he 
would  not  have  been  hurt,  that   his   being  there   by  itself  was 
not  a  proximate  cause,  but  that  the  injury  was  due  directlv 
and  naturally  to  the  carelessness  of  the  workmen,  then   his 
being  there  might  be  a  cause,  because  if  he  was  not  there  he 
would  not  have  been  hurt;  but   it  would   be  a  remote  cause. 
It  could  not  be  regarded  as  a  proximate  cause,  and,  therefore, 
it  would  not  be  regarded  as  contributorv  negligence.     There 
is  another  opinion  of  the  supreme  court — indeed,   there  are 
many  opinions  of  our  supreme  court — in   which  they   have 
touched  upon  this  subject  of  contributory  negligence ;  but   I 
shall  not  trouble  you  with  more   than  this  one,   where   thev 
have  held  as  follows,  and  I  ask  your  close  attention:    *If  the 
defendant  was  guilty  of  such  negligence  as  was  the  proximate 
and  immediate  cause  of  the  injury,    the  plaintiff  would  be 
entitled  to  a  recovery,  even  though   he  was  also  guilty  of  neg- 
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ligence,  provided  his  negligence  was  not  a  proximate  and 
immediate  cause  of  the  injury/  You  heard  this  case  referred 
to  as  the  'Farley  Case,' a  Charleston  case.  The  supreme 
court  held  that  to  be  the  law,  again  intimating  here  that  the 
negligence  which  is  properly  called  contributory  negligence, 
which  would  defeat  a  recovery,  is  such  negligence  as  was  a 
proximate  and  immediate  cause  of  the  injury, — the  same 
doctrine  as  in  the  new  case  of  Cooper  against  the  railway 
company.  They  go  on  to  say  in  the  Farley  Case:  *  If  the 
plaintiff  was  guilty  of  negligence  which  was  not  the  proximate 
cause  of  the  injury,  and  the  proximate  cause  of  the  injury  was 
the  failure  of  the  defendant  to  exercise  reasonable  care  and 
prudence  to  avoid  the  injury,  the  plaintiff  would  be  entitled 
to  a  recovery."  Even,  you  see,  if  the  plaintiff  was  guilty  of 
negligence,  but  the  negligence  on  the  part  of  the  plaintiff  that 
would  defeat  a  recovery  and  relieve  a  defendant  of  liability 
must  not  simply  be  any  negligence,  but  it  must  be  such  negli- 
gence as  shows  itself  to  have  been  a  proximate  or  immediate 
cause  of  the  injury,  or  a  concurring  proximate  cause;  other- 
wise* it  would  not  be  properly  called  contributory  nejgligence. 
It  might  be  negligence,  but  not  contributory  negligence. 
With  that  explanation,  I  charge  you  the  fourth  request. '  *  The 
authorities  cited  by  the  presiding  judge  are  conclusive  of  this 
question,  and  sustain  his  ruling.  Furthermore,  there  was  a 
presumption  of  negligence,  arising  alone  from  the  fact  that 
the  plaintiff  was  injured  while  a  passenger  on  defendant's  train 
of  cars.  Steele  V.  Railroad  Co.,  55  S.  C.  389,  33  S.  E.  509; 
Doolittle  V.  Railway  Co.  (recently  filed)  3Q  S.  E.  — . 

The  third  exception  is  as  follows;  **The  presiding  judge 
erred  in  charging  as  follows:  'A  plaintiff  may  himself  be 
careless,  and  be  injured  by  the  carelessness  of  a  defendant;  and 
unless  his  own  negligence  was  a  proximate  cause,  that  does 
not  relieve  defendant  of  liability,  if  the  defendant's  careless- 
ness was  a  proximate  cause  of  the  injury.'  The  error  being 
same  as  exception  next  above."  This  exception  is  disposed 
of  by  what  was  said  in  considering  the  second  exception. 

The  fourth  exception  is  as  follows:  **The  presiding  judge 
erred  in  refusing  the  defendant's  seventh  request  to  charge, 
which  was  as  follows:  *If  the  testimony  satisfies  the  jury  that 
the  plaintiff  did  not  under  the  circumstances  of  the  situation 
exercise  ordinary  care,  and  that  this  want  of  ordinary  care  on 
his  part  contributed  to  the  injury,  in  the  sense  of  having  some 
share  or  agency  in  bringing  it  about,  then  a  case  of  contribu- 
tory negligence  would  be  made  out,  and  the  jury  must  find  for 
the  defendant.  Modification^  it  is  not  necessary  that  the 
negligence  of  the  plaintiff  shall  be  the  proximate  or  imme- 
diate cause  of  the  injury.  It  is  sufficient  to  exculpate  the 
defendant,  if  the  plaintiff's  negligence  contributes  to  or  has 
some  share  or  agency  in  producing  the  result. '  The  error 
being  the  same  as  stated  in  the  two  exceptions  next  preced- 
ing."    The  word  ''modification,"  which   we  have  italicized, 
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was  inserted  in  the  exception  by  mistake,  as  it  does  not  appear 
in  the  request  to  charge.  The  sentence,  therefore,  should 
commence  with  a  capital  I.  In  disposing  of  this  request,  the 
presiding  judge  said:  '4  cannot  charge  you  that,  because  it 
contains  that  statement  that  it  is  not  necessary  that  the  neg- 
ligence of  the  plaintiff  shall  be  the  proximate  or  immediate 
cause  of  the  injury.  The  supreme  court  has  held  differently. 
Before  it  can  be  held  properly  as  contributory  negligence,  it 
must  be  shown  that  it  was  a  proximate  cause  of  the  injury. 
It  need  not  have  been  the  sole  proximate  cause.  It  may  have 
been  a  concurring  proximate  cause,  but  it  must  have  the  ele- 
ment of  being  a  proximate  cause  of  the  injury;  otherwise,  it  is 
not  contributory  negligence. ' '  For  the  reasons  stated  by  the 
circuit  judge,  which  are  in  accord  with  the  decisions  of  this 
court,  there  was  no  error  in  refusing  the  request. 

The  fifth  exception  is  as  follows:  **The  presiding  judge 
erred  in  charging  as  follows:  'You  will  bear  in  mind  what 
I  have  explained  to  you  is  meant  by  contributory  negligence. 
It  does  not  mean  that  negligence  of  plaintiff  to  any  ejctent 
will  defeat  a  recovery,  but  such  contributory  negligence  as  I 
have  endeavored  to  explain  to  you,  namely,  such  neglieence 
as  may  be  justly  regarded  as  being  a  proximate,  immediate 
cause  of  the  injury,  or  a  concurring  proximate  cause  of  the 
injury,*  whereas  he  should  have  charged  that  'contributory 
negligence  to  any  extent  will  defeat  a  recovery,  and  it  means 
such  negligence  as  has  some  share  or  agency  in  producing  the 
result  complained  of,  not  that  it  must  be  an  immediate  and 
proximate,  or  a  concurring  proximate,  cause  of  the  injury.*  ** 
This  exception  is  disposed  of  by  what  was  said  in  considering 
the  other  exceptions. 

The  sixth  exception  is  as  follows:  **The  presiding  judge 
erred  in  refusing  defendant's  eighteenth  request  to  charge, 
which  was  as  follows:  *The  invitation  to  get  ready  and  get 
off  is  too  remote  a  cause  to  excuse  or  justify  a  passenger  in 
taking  the  risk  to  life  and  limb  by  jumping  from  a  moving 
train,  unless  the  jury  conclude  that  such  an  act  as  jumping 
was  in  contemplation  of  the  conductor  at  the  time  it  is  alleged 
to  have  been  given.'  The  error  consisting  in  this:  The  only 
invitation  or  order  testified  to  by  the  plaintiff  was  that,  be- 
fore the  station  was  reached,  the  conductor  told  him,  *This 
is  Whitmire.  Get  ready  and  get  off.*  The  construction  of 
this  invitation  was  a  matter  of  law  for  the  court,  and  it  was 
error  not  to  charge,  as  requested,  'that  it  could  not  amount 
to  an  invitation  to  alight  from  a  moving  trdin,  unless  such  an 
act  was  in  contemplation  of  the  conductor  at  the  time  it  was 
given' ;  that  the  circuit  judge  erred  in  holding  that  he  was  not 
allowed  to  charge  as  requested."  The  presiding  judge  said: 
''That  would  be  good  law,  if  it  did  not  ask  me  to  charge  you 
what  would  be  a  remote  cause.  The  court  cannot  tell  you 
that  an  invitation  'to  get  ready  and  eet  off.'  if  that  is  in  evi- 
dence, amounts  to  so  and  so.     I  am  not  allowed  to  say  to  you 
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what  the  effect  of  that  would  be.  I  must  keep  my  hands  off 
that,  and  that  makes  this  request  fatal.  I  cannot  charge  it.'' 
This  exception  alleges  error  on  the  part  of  the  presiding  judgfe 
in  refusing:  to  charge  as  matter  of  law  that  the  invitation  or 
order,  **This  is  Whitmire;  get  ready  and  get  off,"  was  too 
remote  a  cause  of  the  injury.  He  could  not  have  so  charged 
without  violating  the  constitutional  provision  that  **  judges 
shall  not  charge  juries  in  respect  to  matters  of  fact. ' '  Pickens 
V.  Railroad  Co.,  54  S.  C.  498,  32  S.  E.  567. 

The  seventh  exception  is  as  follows:  ** The  presiding  judge 
erred  in  refusing  the  defendant's  nineteenth  request,  which 
is  as  follows:  *A  railroad  company  is  not  by  law  required  to 
stop  its  trains  at  any  particular  place.  A  few  feet  variation 
cannot  make  any  difference.  If  the  train  stopped  within  the 
station  yard,  a  convenient  distance  from  the  station  house, 
it  is  sufficient.  *  The  error  being  in  this :  The  request  con- 
tains a  correct  principle  of  law  applicable  to  the  case,  and  it 
was  error  to  hold  that  it  would  invade  the  province  of  the  jury 
to  give  the  same."  The  presiding  judge  said:  **That,  again, 
rather  asks  the  court  to  pass  upon  the  sufficiency  of  the  evi- 
dence. It  is  good  law,  so  far  as  it  goes ;  but,  if  it  is  intended 
to  indicate  to  the  jury  that  a  few  feet  in  this  case  would  make 
no  difference,  I  cannot  so  charge  you.  If  it  is  upon  a 
hypothetical  case,  a  supposed  case,  I  would  say  that  might  be 
the  law,  or  would  be  the  law ;  but  I  cannot  charge  in  this  case, 
if  the  evidence  shows  that  the  train  was  moved  a  few  feet 
beyond  the  ordinary  stopping  place,  that  that  would  not  make 
any  difference.  I  cannot  charge  that  to  you,  because  that 
would  be  invading  the  province  of  the  jury  in  passing  upon 
the  effect  of  the  testimony,  which  the  law  does  not  allow  me 
to  do."  It  was  the  duty  of  the  defendant  to  stop  its  train  at 
the  station.  The  question  whether  it  so  stopped  was  to  be 
determined  by  the  jury,  and  the  presiding  judge  could  not 
have  charged  them  how  many  feet  past  the  usual  stopping 
place  the  train  could  go  before  coming  to  a  standstill,  without 
trenching  upon  the  jurisdiction  of  the  jury. 

The  eighth  exception  is  as  follows:  **The  presiding  judge 
erred  in  modifying  defendant's  twenty-first  request,  which  is 
as  follows:  *The  complaint  is  based  upon  the  theory  that  the 
train,  having  overshot  the  station,  was  going  faster  and 
faster  at  the  time  the  plaintiff  alighted,  and  that  he  was 
ordered,  invited,  and  permitted  to  alight  from  the  moving 
train  by  the  conductor.  The  plaintiff  is  confined  to  this 
theory,  and  cannot  recover  upon  the  theory  that,  irrespective 
of  such  order,  command,  or  permission,  the  train  was  not 
going  so  fast  that  a  man  of  ordinary  prudence  would  not  have 
made  the  attempt.*  The  modification  was  as  follows:  *That 
is  good  law,  but  I  would  add  this:  That  it  is  conceivable  that 
if  a  passenger  is  invited  or  ordered  or  requested  to  get  ready 
to  get  off  at  a  station,  and  proceeds  to  get  ready  to  get  off, 
expecting  the  train  to  stop,  and  the   train  slows  up,  but  does 


676  CARRIESS  OF  PASSBNGBKS  ^^^  XXII 

(NS) 
Cooper  V,  Georg^ia,  etc.,  Ry.  Co 

not  stop,  that  he  may  be  (it  would  depend  upon  the  testimony) 
justified  in  coming:  to  the  conclusion  that  the  train  is  not  going 
to  stop ;  and  if  the  circumstances  are  such  as  would  justify 
a  man  of  ordinary  intelligence  and  common  sense  in  believing 
that  he  might  get  off  without  danger,  he  might  then  eet  off, 
and  if  he  is  injured  under  such  circumstances,  it  would  be  a 
question  for  the  jury  as  to  whether  or  not  the  railroad  would 
be  liable  to  damages.  If  his  getting  off  was  in  accordance 
with  the  contract  implied  when  he  purchased  his  ticket,  he 
may  have  come  to  the  conclusion  in  a  supposed  case  that  the 
conductor  did  not  intend  to  stop  the  train,  but  that  he  was 
to  get  off  when  the  train  was  in  motion.  It  is  altogether  a 
question  for  the  jury  to  say  whether  such  was  the  case  or  not ' 
The  error  consisting  in  permitting  the  plaintiff  to  recover  on 
a  state  of  facts  not  alleged  in  the  complaint.  The  complaint 
is  based  upon  the  theory  that  the  train,  having  overshot  the 
station,  was  going  faster  and  faster  at  the  time  the  plaintiff 
alighted,  and  that  he  was  ordered,  invited,  or  permitted  to 
alight  from  the  moving  train  by  the  conductor.  The  modifi- 
cation permitted  him  to  recover  on  the  theory  that,  in  the 
absence  of  such  order,  command,  or  permission,  the  plaintiff 
alighted  under  circumstances  such  as  would  justify  a  man  of 
ordinary  intelligence  and  comomn  sense  in  believing  that  he 
might  get  off  without  danger. '  *  The  complaint  alleges  three 
distinct  acts  of  negligence,  not  dependent  upon  each  other. 
One  of  the  acts  of  negligence  alleged  was  the  failure  of  the 
defendant  to  stop  its  train  of  cars  at  Whitmire,  by  which  he 
was  injured,  irrespective  of  any  order,  command,  or  permis- 
sion of  the  defendant  to  alight.  The  modification  was,  there- 
fore, proper  under  the  pleadings. 

The  ninth  exception  is  as  follows:  **The  presiding  judge 
erred  in  charging  the  jury  'that  if  a  passenger  is  invited, 
ordered,  or  requested  to  get  ready  and  get  off  at  a  station,  and 
proceeds  to  get  ready  to  get  off,  expecting  the  train  to  stop, 
if  his  getting  off  was  in  accordance  with  the  contract  implied 
when  he  purchased  the  ticket,  he  may  have  come  to  the 
conclusion  in  a  supposed  case  that  the  conductor  did  not 
mean  to  stop  the  train,  but  that  he  was  to  get  off  when  the 
train  was  in  motion. '  The  error  consisting  in  this;  Under 
the  circumstances  detailed,  as  a  matter  of  law,  the  invitation 
to  *get  ready  and  get  off'  could  never  mean  to  alight  from  a 
moving  train,  but  rather  to  get  off  when  the  station  is  reached, 
and  the  train  stopped.  If  the  circuit  judge's  refusal  of 
defendant's  eighteenth  request  upon  the  ground  stated  by  him 
was  correct,  then  his  charge  of  the  reverse  in  the  matter  com- 
plained of  is  error. "  This  is  only  a  portion  of  the  language 
used  by  the  circuit  judge  in  disposing  of  the  defendant's 
twenty-first  request,  set  out  fully  in  the  eighth  exception.  It 
was  used  by  way  of  illustration,  and,  considering  the  connec- 
tion in  which  it  was  spoken,  was  correct. 

The  tenth  exception   is  as  follows:     **The  presiding  judge 
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erred  in  charging  the  jury  as  follows:  *For  example,  there 
is  a  house  going  up,  building  up  in  your  town.  There  are 
workmen  handling  heavy  timbers  or  masonry  with  dangerous 
machinery.  A  man  goes  in  to  look  at  the  work.  He  stands 
there,  and  while  standing  there,  looking  on,  he  is  injured, — 
injured  by  the  workmen,  it  may  be,  who  are  endeavoring  to 
move  a  mass  of  masonry  or  hoist  a  heavy  piece  of  timber.  It 
may  be  that  the  man's  being  in  the  building  at  all  was  on  his 
part  negligence.  If  he  had  not  been  there,  he  would  not  have 
been  hurt ;  but  if  it  be  shown  that  by  the  exercise  of  due  care 
on  the  part  of  the  workmen  he  would  not  have  been  hurt,  that 
his  being  there  by  itself  was  not  a  proximate  cause,  but  that 
the  injury  was  due  directly  and  naturally  to  the  carelessness 
of  the  workmen,  then  his  being  there  might  be  a  cause,  be- 
cause if  he  was  not  there  he  would  not  have  been  hurt,  but  it 
would  be  a  remote  cause.  It  would  not  be  regarded  as  a 
proximate  cause,  and,  therefore,  it  would  not  be  regarded  as 
contributory  negligence.'  The  error  consisting  in  this:  The 
example  used  is  as  clear  a  case  of  contributory  negligence  as 
could  be  employed.  The  party  injured  would  be  clearly  a 
trespasser,  and  his  contributory  negligence  would  bar  a 
recovery.  Illustration,  being  the  most  forcible  form  of  teach- 
ing, when  erroneous,  is  prejudicial."  The  presiding  judge 
used  the  words  by  way  of  illustration  in  commenting  on  the 
defendant's  fourth  request  to  charge.  Under  the  authorities 
hereinbefore  mentioned  and  the  case  of  Doolittle  v.  Railway 
Co..  recently  filed,  the  illustration  did  not  make  out  a  case 
of  contributory  negligence.  It  is  the  judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be  affirmed. 


Paynb  et  ux,  V.  Nashville,  C,  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  Tennessee^  Dec.  rSt  1900,) 
[61  S.  W.  Rep.  86.] 

Liability  for  Injury  to  Passenger  Alighting  from  Moving  Car  after 
Mere  Announcennent  of  Arrival  at  Station.* — The  only  act  attributed  to 
the  carrier  being  the  announcement  by  its  conductor,  in  compliance  with 
Shannon's  Code,  §  3070,  as  the  train  approached  a  station,  of  the  name 
of  the  station,  and  that  chang'e  of  cars  was  to  be  made,  there  is  no  neg- 
ligfence  on  its  part,  and  no  liability  for  injury  to  the  passenger,  who, 
g^oing  onto  the  steps  of  the  car  while  it  was  in  motion,  fell  therefrom, 
even  though  she  was  careful. 

Instruction — Whether  Warranted  by  Pleading  and  Proof. — The  theory 
of  the  declaration  and  proof  of  plaintiff  being-  that  she  was  thrown  from 
the  steps  of  defendant's  car  by  **a  sudden  and  violent  jerk"  of  the  train 
after  it  had  stopped,  and  while  she  was  attempting-  to  alight,  and  defend- 
ant's theory  being  that  she  was  injured  by  jumping  from  the  train 
while  in  motion,  and  without  invitation,  plaintiff  is  not  entitled  to  an 
instruction  on  the  theory  of  the  injuries  having  resulted  from  an  "express 
or  implied  invitation"  to  get  off  the  train  while  in  motion. 

*SeeS  Am.  &  Bng-.  Bnc.  Iraw  (2d  Ed.)  657  ^/ 5^^.;  2  Rap.  &  Mack's 
Dig.  458  et  seg.;  note,  12  Am.  &  Bng.  R.  Cas.,  N.  S.,  164. 
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Appeal  from  circuit  court,  Franklin  county;  Floyd  Estill, 
Judge. 

Action  by  W.  L.  Payne  and  wife  against  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  Company.  Judgment  for 
defendant.     Plaintiffs  appeal.     Affirmed. 

Whitaker  &  Horton,  for  appellants. 

W.  B.  Lamb  and  Lynch  &  Lynch,  for  appellee. 

CALDWELL,  J.  W.  L.  Payne  and  wife,  Sallie  Payne, 
brought  this  action  against  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  Company,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  wrongfully  and  negligently 
inflicted  upon  her  while  alierhting  from  one  of  its  passenger 
trains  at  Bridgeport,  Ala.  Verdict  and  judgment  being  for  the 
defendant,  the  plaintiffs  appealed  in  error. 

The  averment  on  which  the  recovery  was  sought  is  as  fol- 
lows: **  Plaintiff  Sallie  Payne,  wife  of  plaintiff  W.  L.  Payne, 
was  a  passenger  upon  one  of  defendant's  trains  of  cars,  hav- 
ing purchased  a  ticket  at  Decherd,  a  station  on  said  defend- 
ant's road,  to  South  Pittsburg,  a  station  on  said  defendant's 
road ;  and,  in  order  for  plaintiff  Sallie  Payne  to  reach  her 
destination,  it  was  necessary  for  her  to  change  cars  at  Bridge- 
port, Ala. ;  and  while  she  was  undertaking  to  change  cars  as 
aforesaid,  and  was  upon  the  steps  in  obedience  to  the  direc- 
tion or  order  of  defendant's  conductor  or  other  agents  and 
operatives,  representatives  and  agents,  managing  and  con- 
trolling the  movements  of  said  train  of  cars,  wrongfully  and 
negligently  caused  said  train  of  cars  to  move  with  a  sudden 
and  violent  jerk,  throwing  plaintiff  Sallie  Payne,  without  fault 
or  negligence  on  her  part,  off  the  steps  or  platform  aforesaid, 
violently  to  the  ground,  and  so  injuring,  bruising,  and  maim- 
ing plaintiff,"  etc.  The  defendant  pleaded  not  guilty,  and 
upon  the  issue  so  made  the  case  was  tried.  The  only  con- 
troversy of  fact  was  in  respect  of  the  manner  and  cause  of  the 
injuries  sued  for.  The  plaintiff  introduced  testimony  tending 
to  show  that  they  resulted  from  the  negligence  imputed  to  the 
defendant  in  that  part  of  the  declaration  just  quoted  herein; 
and  the  trial  judge  correctlv  instructed  the  jury  that  such  facts, 
if  established  by  a  preponderance  of  the  evidence,  would 
entitle  the  plaintiffs  to  a  recovery.  The  defendant  introduced 
testimony  tending  to  show  that  its  agents,  as  the  train  neared 
Bridgeport,  announced  the  name  of  the  station,  and  that  a 
change  must  there  be  made  for  South  Pittsburg,  and  that 
Mrs.  Payne  thereupon,  before  the  train  reached  the  station, 
walked  from  her  seat  in  the  coach  to  the  platform,  down  the 
steps,  and  alighted  while  the  train  was  still  in  motion.  As 
applicable  to  the  defendant's  theory  of  nonliability  so  dis- 
closed, the  trial  judge  instructed  the  jury  that:  **If  the  proof 
in  this  case  shows  that  the  employees  of  the  defendant  com- 
pany while  approaching  the  station  at  Bridgeport  announced, 
'Bridgeport;  change  cars  for  South  Pittsburg,*  and  thereupon 
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the  plaintifi  arose  from  her  seat,  and  went  upon  the  platform, 
and  upon  the  steps  of  the  platform,  and  alighted  from  the 
coach  before  reaching  the  station,  and  while  the  train  was  in 
motion,  she  would  not  be  entitled  to  recover  in  this  case/* 
This  instruction  is  the  subject  of  the  first  assignment  of  error 
in  this  court,  the  criticism  being  that  the  trial  judge  thereby 
''takes  the  question  of  plaintifi's  contributory  negligence  from 
the  consideration  of  the  jury,  and  declares  a  given  statement 
of  facts  to  constitute  negligence  per  se. "  It  is  to  be  observed, 
in  the  first  place,  that  the  criticism  misinterprets  the  instruc- 
tion, and  ascribes  to  it  functions  that  it  does  not  perform. 
The  instruction  does  not  in  fact  deal  with  the  subjects  of  con- 
tributory negligence  and  negligence  per  se  at  all.  In  the 
next  place,  the  instruction  is  entirely  sound  when  properly 
limited  to  its  own  suppositional  statement  of  facts.  There 
is  no  interpretation  of  which  those  facts  are  susceptible  that 
would  give  the  plaintiffs  a  legal  right  of  action.  They  dis- 
close no  actionable  negligence  on  the  part  of  the  defendant. 
The  announcement,  as  the  train  approached  Bridgeport,  of 
the  name  of  the  station,  and  the  change  there  to  be  made, 
which  is  the  only  function  attributed  to  the  defeiidant  in  the 
hypothesis  of  this  instruction,  was  not. a  negligent  act,  but  a 
compliance  with  the  statute  (Shannon's  Code,  §  3070),  and 
hence  the  discharge  of  a  legal  obligation.  It  follows  inevita- 
bly, therefore,  that  this  act,  which,  according  to  the  defend- 
ant's theory,  was  its  only  connection  with  Mrs.  Payne's 
injuries,  could  not  have  rendered  it  liable  for  them,  and  that 
the  instruction  of  nonliability  on  that  theory  was  correct, 
whether  her  conduct  be  characterized  as  cautious  or  as  negli- 
gent in  one  degree  or  another.  Upon  its  theory  of  its  part  in 
the  matter  as  submitted  in  this  instruction,  the  defendant  was 
manifestly  guilty  of  no  negligence  whatever,  and,  as  a  conse- 
quence, it  was  free  from  liability  whether  Mrs.  Payne  was 
negligent  or  not.  The  first  element  of  liability  is  wanting. 
If  it  were  conceded  that  the  instruction  impliedly  precludes 
consideration  of  the  question  of  contributory  negligence,  the 
instruction,  upon  the  facts  submitted  therein,  would,  never- 
theless, be  correct,  for  under  those  facts  the  defendant  was 
undoubtedly  blameless;  and  the  doctrine  of  contributory  neg- 
ligence is  never  applicable  unless  both  parties  have  been 
negligent.  There  can  be  no  contribution  of  negligence,  in  the 
legal  sense,  by  or  to  a  person  not  himself  negligent.  If  the 
court's  reference  in  this  instruction  to  the  suppositive  acts  of 
Mrs.  Payne  be  taken  as  an  implied  declaration  that  she  was 
thereby  guilty  of  negligence  per  se,  the  erroneous  invasion  of 
the  province  of  the  jury  so  made  would  be  entirely  harmless; 
since,  without  that  declaration  as  with  it,  the  defendant 
would  inevitably  have  been  protected  against  legal  respon- 
sibility for  her  injuries  by  the  utter  lack  of  negligence  on  its 
part  under  the  other  facts  submitted  in  the  same  instruction. 
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The  other  assig:nment  of  error  complains  of  the  action  of 
the  trial  judge  in  refusing  the  request  of  the  plaintiffs,  season- 
ably made,  to  instruct  the  jury  as  follows:  **If  the  jury  find 
from  the  evidence  that  the  plaintiff  started  to  leave  the  train 
while  the  same  was  in  motion,  or  walked  out  on  the  platform 
or  steps  while  the  same  was  in  motion,  and  that  this  was 
done  by  the  express  or  implied  invitation  of  the  agents  or 
employees  in  charge  of  the  train  to  get  off,  this  would  not  be 
contributory  negligrence  per  se,  such  as  would  defeat  plaintiff's 
right  of  recovery,  but  it  becomes  a  question  for  the  jury  to 
determine,  under  all  the  circumstances,  looking  to  the  facts 
as  to  whether  plaintiff  was  expressly  or  impliedly  invited  to 
alight,  the  speed  of  the  train,  to  the  physical  condition  of  the 
plaintiff,  and  all  the  facts  and  circumstances  surrounding  the 
plaintiff  at  the  time  she  left  her  seat  for  the  purpose  of  alight- 
ing/* The  refusal  to  give  this  instruction  was  proper,  if  for 
no  other  reason,  because  it  presents  a  question  not  embraced  in 
any  issue  raised  by  the  pleadings,  and  also  because  not 
applicable  to  any  theory  developed  by  the  testimony  on  be- 
half of  either  party.  The  plaintiffs  neither  aver  nor  attempt 
to  prove  that  the  injuries  sued  for  resulted  from  an  "express 
or  implied  invitation'*  to  get  off  the  train  while  in  motion; 
but,  on  the  contrary,  the  theory  of  their  declaration  and  of 
their  testimony  is  that  those  injuries  were  caused  by  **a  sud- 
den and  violent  jerk"  of  the  train  after  it  had  stopped,  and 
while  Mrs.  Payne  was  on  the  steps,  attempting  to  alight. 
The  defendant's  theory  is  that  Mrs.  Payne  was  injured  by 
jumping  from  the  train  while  in  motion,  and  without  invita- 
tion. Though  in  conflict  with  each  other,  these  theories  are 
alike  inconsistent  with  that  submitted  in  the  instruction  re- 
fused. The  instruction  might  have  been  proper,  under  the 
rule  announced  in  the  case  of  Railroad  Co.  v.  Stacker,  86 
Tenn.  343,  6  S.  W.  737,  if  the  plaintiffs  had  put  their  case,  in 
pleading  and  proof,  upon  the  ground  of  an  invitation  to 
alight  from  a  moving  train;  but  that  rule  was  not  applicable 
to  the  case  they  actually  averred  and  attempted  to  prove, 
nor  to  the  defense  made  by  the  defendant;  consequently  the 
instruction  was  properly,  and  not  erroneously,  refused.  Let 
the  judgment  be  affirmed. 


Southern  Ry.  Co.  in  Mississippi  v.  Miller,  Sheriff. 

{Supreme  Court  of  Mississippi,  April  2p,  igoi,) 

[30  So.  Rep.  68.] 

Revival — Parties. — Where  an  action  was  brought  by  a  sherifiF  in  his 
official  capacity,  and  his  successor  qualified  before  the  trial  of  the  cause, 
an  objection  that  the  action  should  have  been  revived  in  the  name  of  the 
successor  was  too  late,  when  made  for  the  first  time  in  a  motion  for  a 
new  trial. 
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Carriers  of  Passengers— Liability  for  Death  of  Ejected  Passenger 
Not  Happening  at  the  Place  of  Her  Ejection.* — A  complaint  alleged  that 
plaintiff's  intestate,  a  decrepit  old  woman ,  was  carried  past  her  destination 
and  forcibly  ejected  from  defendant's  train,  some  distance  from  a 
station,  where  she  was  left  *Un  such  a  bruised  and  mangled  physical  con- 
dition and  impaired  mental  faculties''  as  caused  her  to  crawl  or  roll  on 
the  track,  where  she  was  killed  by  another  train.  There  was  no  evi- 
dence that  she  was  injured  in  being  put  off  the  train,  and  she  was  not 
killed  at  the  place  where  she  was  ejected.  Held  not  to  support  a  verdict 
for  plaintiff. 

Appeal  from  circuit  court,  Carroll  county ;  W.  F.  Stevens, 
Judge. 

Action  by  R.  P.  Miller,  as  sheriff  and  administrator  of  the 
estate  of  Posey  Gordon  deceased,  against  the  Southern  Rail- 
way Company  in  Mississippi.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

Appellee,  R.  P.  Miller,  who  was  at  the  time  of  the  filing  of 
this  suit  sheriff  of  Sunflower  county,  as  administrator  of  the 
estate  of  Blount  Gordon,  deceased,  brought  suit  against  the 
Southern  Railway  Company  for  damages  for  the  death  of 
Posey  Gordon,  the  wife  of  deceased.  The  declaration  al- 
leges, that  Posey  Gordon  became  a  passenger  at  Indianola, 
Miss.,  for  Baird,  Miss.,  on  one  of  defendant's  trains;  that 
defendant,  through  its  gross  negligence  and  fault,  failed 
and  neglected  to  notify  her  of  her  arrival  at  her  destination, 
and  carried  her  bevond  to  Morehead,  the  next  station,  about 
five  miles  from  Baird,  and  then  and  there,  in  a  rude,  harsh, 
and  insulting  manner,  and  over  her  protest,  eiected  her  from 
the  train,  and  left  her  alone  in  the  swamp  and  woods  near 
the  railroad  track,  in  such  a  bruised  and  mangled  physical 
condition  and  impaired  mental  faculties  as  caused  her  to 
crawl  or  roll  upon  the  track  of  defendant,  when  she  was  run 
over  and  killed  by  a  west-bound  train  belonging  to  defendant. 
The  defendant  pleaded  the  general  issue  and  contributory  neg- 
ligence. 

S.  M.  Roane,  for  appellant. 

Southworth  &  McEachum  and  Lee  Richardson,  for  appellee. 

CALHOON,  J.  The  objection  that  the  action  should  hav** 
been  brought  or  revived  in  the  name  of  the  successor  of  Miller 
as  sheriff  came  too  late,  having  appeared  for  the  first  time 
after  the  trial,  in  the  motion  for  new  trial. 

From  this  record  it  is  clear,  and  not  disputed,  that  the 
plaintiff's  intestate,  Posey  Gordon,  was  killed  by  a  west- 
bound train  without  fault  of  the  employees  of  the  railway 
company  operating  that  particular  train.  She  was  run  over 
by  that  train  while  she  was  lying  with  her  head  between  the 
cross-ties.     The  pleadings  and  the  whole  trial  proceeded  on  the 

*A8  to  the  liability  for  injuries  resulting  from  the  time  or  place  of  the 
ejection  of  a  passenger,  see  Jackson  v,  Alabama  &  V.  Ry.  Co.  (Miss.)» 
14  Am.  &  Eng.  R.  Cas.,  N.  S.,  392,  and  note,  394  etseq.;  4  Rap.  &  Mack's 
Dig.  TXyiet  seq,;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  607  et  seq,  ;  9  Cent. 
Big.,  col.  1513  et  seq. 
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claim  of  plaintiff  that  the  proximate  caase  of  her  death  was 
a  forcible  ejection  from  an  east-bound  passenger  train,  which 
left  her  *^in  such  a  bruised  and  mangled  physical  condition 
and  impaired  mental  faculties  as  caused  her  to  crawl  or  roll 
upon  the  track,  where  she  was  run  over  and  killed  by  the 
west-bound  train."  We  find  no  evidence  that  she  was  bruised 
or  mangled,  or  that  her  mental  faculties  were  impaired,  or 
that  she  crawled  or  rolled  upon  the  track.  She  had  passed 
the  station  to  which  she  had  a  ticket,  and  was  put  of!  the 
train.  Her  son  testifies  that  **she  was  mighty  old.  She 
could  hardly  get  about. ' '  It  is  plain  she  was  not  killed  at 
the  place  of  ejection  from  the  train.  We  think  this  manifest, 
even  if  we  discard  altogether  the  testimony  not  only  of  the 
conductor  and  the  porter  of  the  train,  but  also  of  the  witness 
J.  L.  Green.  This  last-named  witness  is  unimpeached,  his 
testimony  is  not  contradicted,  he  was  not  an  employee  of  the 
company  when  he  testified,  and  it  seems  that  what  he  says 
should  not  be  wantonly  disregarded.  He  says  the  old  woman 
came  by  where  he  was  working  with  some  section  hands,  got 
a  drink  of  water,  rested  for  a  half  or  three-quarters  of  an 
hour,  and  that  he  saw  her  go  on,  and  about  a  quarter  of  a 
mile  on  her  way  he  saw  her  sit  down  near  the  track,  or  lie 
down,  in  some  switch  cane,  so  she  disappeared  from  his 
sight.  No  one  can  tell  how  the  decrepit  old  woman  came  to 
lay  her  head  between  the  cross-ties, — whether  it  was  from  the 
carelessness  of  fatigue,  or  a  sudden  attack  of  disease.  We 
do  not  think  we  can  properly  sustain  the  verdict  on  this 
record.     Reversed  and  remanded. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Tomlinson. 

{Supreme  Court  of  Arkansas^  July  6,  igoi,) 
[64  S.  W.  Rep.  347.] 

Backing  Train  at  Depot— Negligence.* — Where  a  carrier  places  coaches 
for  the  reception  of  passengers  on  a  side  track  adjacent  to  a  main  track 
intervening  between  it  and  the  depot,  and  with  the  company's  acquies- 
cence passengers  are  passing  to  and  fro  from  the  station  to  the  coaches, 
it  is  negligence  to  back  an  engine  at  a  rapid  speed  along  the  main  track, 
without  any  efficient  lookout  or  warning  of  its  approach. 

Same — Injury  to  Person  Assisting  Passenger — Contributory  Negli- 
gence— Question  for  Jury. — Plaintiff's  intestate  accompanied  a  passen- 
ger needing  assistance  to  a  coach  placed  on  a  side  track  adjacent  to  the 
main  track  and  across  from  the  station,  and  was  killed  on  his  return  by 
an  engine  backing  at  a  rapid  rate  on  the  main  track.  The  evidence  was 
conflicting  as  to  whether  intestate  had  enveloped  his  head  in  his  over- 
coat cape,  so  that  he  could  neither  see  nor  hear  the  approaching  engine, 
or  whether  he  merely  held  it  so  as  to  keep  off  the  rain  without  obstruct- 
ing his  vision  or  hearing.  Held  sufficient  to  require  the  jury's  deter- 
mination as  to  whether  intestate  should  have  looked  and  listened  before 
going  on  the  main  track,  and  whether  or  not  he  was  negligent. 

*See  Chicago  &  A.  R.  Co.  v,  Kelly  (111.),  17  Am.  &  Eng.  R.  Cas.,  N. 
S.,  52  and  note^  58  et  seq. 
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Same — Same — Same— Instructions. — Coaches  for  the  receptiou  of 
passeng'ers  were  placed  on  a  side  track  adjacent  to  a  main  track  interven- 
ing between  it  and  the  depot.  Plaintiff's  intestate  was  killed  by  an 
^engine  on  the  main  track,  either  on  his  return  from  assisting  a  friend 
to  the  coaches,  or  from  a  second  trip,  on  his  own  pleasure,  to  see  him. 
There  was  evidence  that  on  his  return  he  pulled  his  overcoat  cape  over 
his  head,  covering  his  eyes  and  ears.  The  court  instructed  that,  if 
intestate  accompanied  a  departing  friend  needing  assistance,  or  visited 
the  coaches  to  look  after  his  comfort,  when  they  were  ready  for  the 
reception  of  passengers,  he  was  rightfully  on  the  premises,  under  an 
implied  assurance  that  no  engine  would  be  permitted  to  run  on  the 
intervening  track,  unless  the  company  used  ordinary  care  to  give  timely 
warning  of  the  approach,  and  he  had  a  right  to  lessen  his  own  watch- 
fulness, and  it  was  not  incumbent  on  him  to  be  on  the  lookout  for  dan- 
ger, if,  under  the  circumstances,  he  had  no  reasonable  ground  to  suspect 
that  danger  was  to  be  apprehended,  //eld,  that  such  instruction  was 
erroneous,  as  failing  to  fairly  submit  to  the  jury  the  question  as  to 
whether  intestate  was  guilty  of  contributory  negligence. 

Same— Same— Same — Same. — It  was  error  to  instruct  that  if  intestate, 
in  attempting  to  protect  himself  from  the  rain  when  he  left  the  coach, 
did  only  what  a  man  of  ordinary  prudence  would  have  done,  he  was  not 
negligent,  since  it  allowed  the  jury  to  find  that  intestate  acted  recklessly, 
and  also  to  find  for  plaintiff  if  a  man  of  ordinary  prudence  would  have 
so  acted  under  similar  circumstances. 

Appeal  from  circuit  court.  Saline  county;  Alexander  M. 
Duffie,  Judge. 

Action  by  Regina  Tomlinson,  administratrix,  etc.,  against 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Action  by  Regina  Tomlinson,  widow  and  administratrix  of 
the  estate  of  Arthur  Tomlinson,  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railroad  Company,  to  recover  damages 
for  his  death.  The  facts  are  stated  in  the  opinion.  On  the 
trial  in  the  circuit  court  the  presiding  judge  gave  to  the  jury 
the  following  instructions  at  the  request  of  the  plaintiff:  **(i) 
If  vou  find  from  a  preponderance  of  the  evidence  that  the 
defendant  railway  maintained  a  station  or  depot  for  the  recep- 
tion and  discharge  of  passengers  from  its  cars  at  Little  Rock 
on  July  8,  1894;  that  on  that  day  it  placed  passenger  coaches 
for  the  reception  of  passengers  in  such  a  manner  as  to  make 
it  necessary  to  cross  its  railroad  track  or  tracks  in  passing  to 
and  from  the  coaches  and  station  platform;  that  Lieut. 
Tomlinson  accompanied  to  one  of  these  coaches  a  departing 
passenger,  who  needed  assistance,  or  that  he  visited  the 
coach  to  look  after  the  comfort  of  such  passenger  when  the 
coaches  were  open  and  ready  for  the  reception  of  passengers, 
and  when  passengers  were  passing  back  and  forth  between  the 
platform  and  coaches  with  the  apparent  acquiescence  of  the 
railway, — then  the  court  instructs  you  that  Lieut.  Tomlinson 
was  rightfully  upon  the  railway's  premises  under  an  implied 
assurance  that  no  engine  or  train  would  be  permitted  to  run 
over  an  intervening  track,  unless  the  railway  should  use  ordi- 
nary care  and  prudence  to  give  timelv  and  ample  warning  of 
the  approach,  and  that  he  had  a  right  to  lessen  his  own  watch- 
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fulness;  and  it  was  not  incnmbent  upon  him  to  be  on  the 
lookout  for  danger,  if,  under  the  circumstances,  he  had  no 
reasonable  ground  to  suspect  that  danger  was  to  be  appre- 
hended. If  you  further  find  from  a  preponderance  of  the 
testimony  that  Lieut.  Tomlinson,  after  seasonably  visiting  the 
coaches  for  either  of  the  purposes  above  mentioned,  while 
returning  therefrom  to  the  station  platform  by  the  usual 
route,  in  the  exercise  of  ordinary  care  and  prudence,  was 
killed  by  an  engine  operated  by  the  defendant  railway  with- 
out the  observance  of  ordinarv  care  and  caution,  your  verdict 
should  be  for  the  plaintiff.  (2)  What  would  be  due  care  under 
some  circumstances  would  be  negligence  under  others.  Negli- 
gence is  the  failure  to  use  the  care  which  a  reasonably  prudent  I 
man  would  determine,  in  view  of  all  the  circumstances,  that 
the  situation  demands.  If  you  find  that  the  railway  failed  to 
exercise  such  care,  you  should  find  that  it  was  guilty  of  negli- 
gence. (3)  If  you  find  from  a  preponderance  of  the  evidence 
that  the  defendant  railway  backed  one  of  its  engines  over  a 
track  between  the  coaches  and  the  platform,  without  guard 
or  lookouts,  or,  not  having  such  guards  or  lookout,  without 
signal  or  warning,  which,  under  the  circumstances,  would 
reasonably  attract  the  attention  of  a  man  of  ordinary  prudence, 
who  was  rightfully  engaged  in  passing  between  the  coaches 
and  station  platform,  the  railway  was  guilty  of  negligence, 
and  you  should  so  find.'*  **(«;)  The  burden  of  proving  in  a  case 
like  this  that  the  deceased  was  guilty  of  negligence  which 
contributed  to  his  injury  rests  upon  the  railway  company, 
unless  the  plaintiff's  evidence  proves  it.  If,  therefore,  you 
find  that  it  is  not  proved  by  a  preponderance  of  the  evidence 
in  the  case  that  Arthur  Tomlinson  failed  to  exercise  that  care, 
caution,  and  prudence  which  would  be  expected  to  be  used 
under  like  circumstances  by  persons  possessing  ordinary  care 
and  prudence,  you  must  find  that  he  was  free  from  negligence. 
(6)  If  you  find  from  a  preponderance  of  the  evidence  that  at 
the  time  Lieut.  Tomlinson  left  the  coach  it  was  raining,  and 
that,  in  undertaking  to  protect  himself  from  the  rain,  he  did 
only  what  a  man  of  ordinary  prudence  would  have  done  under 
similar  circumstances,  you  will  find  that  Tomlinson  was  not 
guilty  of  negligence  in  that  respect.  (7)  If  you  find  for  the 
plaintiff,  you  are  instructed  that  she  is  entitled  to  recover,  as 
damages  in  this  case,  such  a  sum  of  money  as  you  mav  deem 
will  be  a  fair  and  just  compensation  with  reference  to  the 
pecuniary  injuries  resulting  from  the  death  of  Lieut.  Tomlin- 
son to  his  widow  and  son.  In  determining  what  is  a  fair 
compensation,  you  may  take  into  consideration,  as  elements 
of  damage,  if  any,  the  age,  health,  habits,  occupation,  expec- 
tation in  life,  mental  and  physical  capacity  for  and  disposition 
to  labor  and  earn  money,  and  the  probable  increase  or 
decrease  of  such  ability  with  the  lapse  of  time;  also  deceased's 
earning  power,  rate  of  wages,  or  salary ;  also  the  loss,  if  any, 
sustained  by  the  minor  child   by  the   loss  of  instruction,  and 
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physical,  moral,  and  intellectual  training  of  the  minor  child  by 
the  deceased.  From  the  amount  thus  ascertained,  you  are  to 
deduct  what  Tomlinson  would  have  spent  otherwise  than  on 
his  wife  and  child,  and  the  balance,  reduced  to  its  present 
value,  should  be  the  amount  of  your  verdict."  To  the  giving 
of  thes<^  instructions  the  defendant  excepted.  There  was  a 
judcrment  in  favor  of  the  plaintiff  for  $20,000,  from  which 
defendant  appealed. 

Dodee  &  Johnson,  for  appellant. 
Cockrill  &  Cockrill,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts).  This  is  an  action 
brought  by  the  widow  and  administratrix  of  the  estate  of 
Arthur  Tomlinson,  deceased,  to  recover  damages  for  his 
death,  which  plaintiff  alleges  was  caused  by  the  negligence 
of  the  employees  of  the  defendant  railway  company.  The 
death  of  Tomlinson  took  place  under  the  following  circum- 
stances: In  July,  1894,  there  was  a  meeting  in  Little  Rock 
of  several  military  companies  for  the  purpose  of  a  competitive 
drill.  One  of  the  companies — the  Indianapolis  Light 
Artillery — was  scheduled  to  leave  Little  Rock  on  its  return 
the  evening  of  the  8th  of  July.  To  accommodate  the  mem- 
bers of  this  company,  the  Iron  Mountain  Railway  Company 
had  two  passenger  coaches  placed  on  its  second  and  third 
tracks  from  the  depot  in  Little  Rock,  Ark.  Between  these 
coaches  and  the  depot  there  was  the  main  track  of  the  rail- 
road, and  possibly  a  side  track  also,  which  passengers  were 
compelled  to  cross  in  order  to  reach  the  coaches.  Tomlinson 
was  lieutenant  of  a  company  from  Washington,  D.  C,  which 
had  also  attended  the  drill,  and  he  was  acquainted  with  the 
officers  of  the  artillery  company.  Late  in  the  afternoon  of 
the  day  of  their  departure  he  accompanied  an  officer  of  the 
artillery  company  to  the  depot,  and  assisted  him  to  his 
coach.  This  officer  was  somewhat  intoxicated  by  strong 
drink,  and  needed  assistance,  and  the  theory  of  the  plaintiff 
is  that  Tomlinson  accompanied  him  for  that  purpose.  The 
time  for  the  departure  of  the  train  had  not  arrived,  and  the 
coaches  were  not  attached  to  the  train,  biit  they  were  open 
for  the  reception  of  passengers,  and  Tomlinson  and  his  friend 
entered  the  coach,  passing  on  their  way  over  the  intervening 
main  track  of  the  railway.  There  is  some  conflict  in  the  evi- 
dence as  to  whether  Tomlinson  made  a  second  visit  to  the 
coach  in  which  his  friend  was  seated,  but,  in  any  event,  on 
his  return  from  the  coach  to  the  depot,  either  the  first  or 
second  time,  he  was  struck  by  the  tender  of  an  engine  of  the 
company  backing  along  the  main  track,  and  was  instantly 
killed.  This  was  after  7  o'clock  in  the  afternoon,  and, 
though  objects  were  visible,  it  was  raining,  and  rather  dark 
for  that  time  of  day.  As  before  stated,  the  coaches  from 
which  Tomlinson  was  returning  were  open  for  the  reception 
of  passengers,  and  there  was  evidence  tending  to  show  that 
about  this  time,  with  the  apparent  acquiescence  of  the  com- 
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pany,  passengers  and  their  friends  were  passing  to  and  iro 
between  the  station  and  the  coaches.  There  was  also  evi- 
dence to  show  that,  although  this  was  known  to  the  employees 
of  the  company,  the  engine,  at  the  time  it  struck  Tomlinson, 
was  being  backed  at  a  rapid  speed  along  the  main  track,  be- 
tween the  coaches  and  the  depot ;  that  no  efficient  lookout  was 
kept;  and  that  no  warning  of  its  approach  was  given  by  bell  or 
whistle,  or  in  any  other  way.  This  evidence  clearly  iustiiied 
the  jury  in  finding  that  the  employees  of  the  company  were 
guilty  of  negligence  in  backing  the  engine  in  that  manner, 
at  such  a  time,  between  the  coaches  and  the  depot.  If  the 
facts  above  referred  to  are  true,  the  employees  of  the  com- 
pany were  guilty  of  negligence,  without  regard  to  whether 
Tomlinson  be  considered  a  mere  licensee  or  as  one  on  the 
premises  of  the  company  by  an  implied  invitation  of  the 
company.  The  law  requires  that  a  lookout  be  kept  for  tres- 
passers, and  certainly  it  was  the  duty  of  the  employees  of  the 
company  to  have  kept  a  lookout  in  this  instance ;  and  whether 
they  did  so  or  not  was,  under  the  evidence,  a  question  for 
the  jury.  If  the  only  question  in  the  case  was  whether  the 
company  was  negligent,  we  could  say  without  any  hesitation 
that  the  evidence  justified  a  finding  in  favor  of  plaintiff.  But, 
conceding  that  the  negligence  of  the  company  contributed  to 
the  injury  of  Tomlinson,  there  is,  under  the  evidence  in  this 
case,  the  further  question  whether  he  was  not  also  guilty  of 
negligence  contributing  to  his  injury.  It  is  the  theory  of  the 
defendant  that  Tomlinson,  to  keep  off  the  rain  which  was 
falling  at  the  time  he  left  the  coach  on  his  return  to  the  depot, 
enveloped  his  head  in  the  cape  of  his  c6at,  so  that  he  could 
neither  see  nor  hear  the  approaching  engine,  and  that  in 
this  condition  he  stepped  on  the  track,  and  was  killed  by  an 
engine,  which  he  must  have  heard  or  seen  had  his  eyes  and 
ears  not  been  covered  in  that  way.  If  this  contention  be 
true,  it  is  clear  that  no  recovery  should  be  allowed;  for, 
whether  Tomlinson  should  have  looked  and  listened  for  an 
approaching  engine  or  not,  it  was  certainly  his  duty  to  have 
exercised  ordinary  care,  and  this  required  that  he  should  not 
put  himself  in  a  condition  that  he  could  not  be  warned  of  the 
approaching  engine.  On  the  other  side  there  was  evidence  to 
rebut  this  contention,  and  to  show  that  Tomlinson  did  not 
wrap  the  cape  of  his  coat  about  his  head,  but  that  he  merely 
held  it  so  as  to  keep  off  the  rain,  but  not  so  as  to  obstruct  his 
vision  or  sense  of  hearing.  Now,  if  Tomlinson  went  to  the 
cars,  not  out  of  mere  idle  curiosity,  but  to  assist  a  friend  who 
desired  to  take  passage,  and  needed  assistance  to  reach  and 
enter  the  coach,  it  is  evident  that  he  was  not  a  trespasser, 
and  the  rules  that  apply  in  a  case  where  a  trespasser  is 
injured  would  not  be  applicable  in  such  a  case.  An  escort  of 
that  kind  performs  a  service  in  the  common  interest  of  the 
carrier  and  the  passenger.  His  entry  upon  the  premises  of 
the  company  is  upon  an   implied   invitation  of  the  carrier. 
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which  should  use  at  least  ordinary  care  to  avoid  injury  to 
him  while  there.  Railway  Co.  v.  Lawton,  $«;  Ark.  433,  18  S. 
W.  543.  Nor,  under  such  circumstances,  can  it  be  said  as 
a  matter  of  fact  that  Tomlinson  was  bound  to  look  and  listen 
for  approachine  trains  before  attempting  to  cross  the  track 
between  the  depot  and  the  cars,  if  this  was  a  time  when  the 
coaches  from  which  he  was  returning  were  open  for  the 
reception  of  passengers,  and  when  passengers  and  their 
escorts  were  passing  to  and  fro  between  the  cars  and  the 
depot.  The  rule  that  one  should  look  and  listen  for  approach- 
ing trains  before  attempting  to  pass  a  railway  track  is  often 
applied  in  cases  for  in  juries  to  travelers  on  highways  at  railway 
crossings.  In  such  a  case,  where  there  is  no  invitation  on  the 
part  of  the  company  for  the  traveler  to  cross,  the  courts  can  say, 
as  a  matter  of  law,  that  he  should  look  and  listen  for  approach- 
ing trains,  and,  if  he  fails  to  do  so,  and  by  reason  of  such 
failure  is  injured,  he  can  recover  nothing  by  way  of  damages; 
for,  even  if  the  company  be  negligent,  his  own  negligence  con-» 
tributes  to  his  injury.  But  the  case  is  different  where  the 
injured  person  comes  on  the  track  by  the  invitation  of  the 
railway  company.  In  such  a  case  he  must  still  exercise  ordi-* 
nary  care,  but,  as  he  has  the  right  to  rely  to  some  extent 
upon  an  implied  assurance  of  the  company  that  the  way 
is  safe,  the  courts,  not  knowing  to  what  extent  his  acts  may 
be  influenced  by  the  conduct  of  the  company,  cannot,  in  such 
a  case,  say,  as  a  matter  of  law,  that  the  mere  failure  to  look 
and  listen  is  such  negligence  as  precludes  a  recovery.  If, 
then,  a  passenger  or  his  escort  is  injured  while  attempting  to 
pass  an  intervening  track  to  reach  a  depot  or  train  when 
the  circumstances  justify  him  in  believing  that  he  is  invited 
by  the  company  to  pass  over  the  track,  it  becomes  a  question 
for  the  jury,  after  considering  all  the  circumstances,  to  say 
whether  or  not  he  is  guilty  of  a  want  of  ordinary  care.  In 
determining  that  question  the  jury  should,  no  doubt,  consider 
whether  he  did  or  did  not  look  and  listen,  along  with  the 
other  circumstances  in  proof ;  but  the  mere  fact,  if  proved, 
that  he  did  not  look  and  listen,  does  not,  under  such  circum- 
stances, conclusively  establish  negligence,  it  being  for  the  iury 
to  say  whether  he  should  have  looked  or  listened,  and  whether, 
under  all  of  the  circumstances,  he  was  guilty  of  negligence 
or  not.  Railway  Co.  v.  Johnson,  59  Ark.  122,  26  S.  W.  593; 
Langan  V.  Railway  Co.,  72  Md.  392;  Brassell  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  84  N.  Y.  241;  Railroad  Co  v.  Goodin, 
62  N.  J.  Law,  394,  42  Atl.  333;  Railroad  Co.  v.  State,  60  Md. 
449;  I  Fetter,  Carr.  Pass.  §  136.  Now,  the  evidence  bearing 
on  the  question  of  whether  Tomlinson  was  guilty  of  negligence 
contributing  to  his  injury  was  conflicting.  At  least,  the  evi- 
dence of  negligence  on  his  part  was  not  so  clear  and  convinc- 
ing as  to  justify  the  court  in  withdrawing  that  question  from 
the  jury:  and,  had  that  Question  been  properly  presented  to 
them,  we  should  have  felt  bound  by  their  decision.     But  ^ 


688  CARRIERS  OF  PASSENGBRS  Vol  XXII 

(NS) 
St.  L/Ouis,  etc.,  Ry.  Co.  v.  Tomlinson 

careful  consideration  of  the   instructions  given  to  the  jury  at 
request  of  the  plaintiff  has  convinced  us  that  some  of  them 
were  erroneous  and  misleading.     These   instructions  are  set 
out  in  the  statement  of  facts,  and  we  need  not  repeat  them 
here  in  full.     The  first  instruction  is  rather  long,  and  made  so 
partly  for  the  reason  that   it   commences   by  submitting  to 
the  jury  for  decision  certain   undisputed  questions  of  fact. 
There  was  certainly  no  reason  why  the  question  as  to  whether 
the  defendant  railroad  company,  on  the  8th  day  of  July,  1S94, 
had  a  passenger  depot  at  Little  Rock,  should   have  been  sub- 
mitted to  a  jury  for  decision ;  for  not  only  was  there  no  con- 
flict in  the  evidence  on  that  point,  but  it  is  a  matter  of  general 
information  that  the  Iron  Mountain  Company  has  maintained 
such  a  depot  herq  for  over  a  quarter  of  a  century.     The  only 
effect  of  submitting  such  undisputed  facts  to  the  jury  as  if  they 
were  disputed  is  to  more  or  less  cloud  and  obscure  the  real 
questions  of  fact  at  issue,  which  the  jury  are  required  to  deter- 
mine.    Insurance  Co.  v.  Walker,  67  Ark.    147,    53  S.   W.  675. 
But,  passing  this  matter,  to  which  we  have  called  attention 
only  because  the  case  must   be  retried,  we  will  now  notice 
some  more  serious  objections.     The  instruction  tells  the  jury 
that,  if  Tomlinson  accompanied  to  the  coaches  a  departing 
passenger,  who  needed  assistance,    or  if  he  visited  the  coach 
to  look  after  the  comfort  of  such  passenger,  when  the  coaches 
were  open  and  ready  for  the  reception  of  pa'^engers,   and 
when  passengers  were  passing   back  and  forth   between  the 
platform  and  the  coaches  with  the  apparent  acquiescence  of  the 
railroad  company,    then,    to    quote  from   the    instruction: 
** Tomlinson  was  rightfully  upon  the  railway  premises  under 
an  implied  assurance  that  no  engine  would  be  permitted  to 
run  on  an  intervening  track,   unless  the  railway  should  use 
ordinary  care  and  prudence  to  give  timely  and  ample  warning: 
of  the  approach,  and  that  he  had  a  rierht  to  lessen  his  own 
watchfulness,  and  it  was  not  incumbent  upon  him  to  be  on  the 
lookout  for  danger,  if,  under  the  surrounding  circumstances, 
he  had  no  reasonable  ground  to  suspect  that  danger  was  to  be 
apprehended. ' '     Now,  there  was  evidence  tending  to  show  that 
Tomlinson  made  two  visits  to  the  coaches, — one  to  accom- 
pany and  assist  his  friend,   who   intended  to  leave  on   the 
train ;  and  another  when  he  returned,  apparently  without  any 
necessity  except  his  own  pleasure,  to  have  another  talk  with 
his  departing  friend.     If  Tomlinson  returned  to  the  coach  a 
second  time  as  a  matter  purely  of  his  own  pleasure,  he  could 
hardly  be  said  to  be  there  on  an  implied   invitation  of  the 
company.     His  situation   would  then  be  that   of  a  licensee, 
who  must  take  the  license  with  its  risk.     The  company  could, 
of  course,  do  him  no  wanton   injury,  nor  could  they  dispense 
with  the  statutory  requirements  of  keeping  a   lookout;  but 
in  such  a  case  it  had  the  right  to  conduct  its  business  in  the 
usual  and  lawful  way,  without  regard  to  his  comfort  or  con- 
venience, and  to  expect  of  him  that  he  would  use  due  care  to 
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keep  out  of  the  way  of  its  engines  and  trains.     Heinlein  v. 
Railroad  Co.,  147  Mass.    1^6,  16  N.   E.  698.     But  let  us  sup- 
pose that  Tomlinson  was  killed  either  on  his  return  from  the 
first  trip  to  the  coach,  made  by  him  to  assist  a  passenger,  or 
on  his  return  from  a  second  trip,  and  that  there  wad  also  evi- 
dence tending  to  show  that  this  second  trip  was  made  to  look 
after  the  comfort  or  welfare  of  the  passenger,  still  we  think 
the  instruction  is  erroneous  and  misleading,  for  it  states  that 
in  that  event  **it  was  not  incumbent  on  Tomlinson  to  be  on 
the  lookout  for  danger,    if,    under  the  surrounding  circum- 
stances, he  had  no  reasonable  ground  to  suspect  that  danger 
was  to  be  apprehended.'*     Undoubtedly,    this  might   be  the 
correct  rule  under  some  circumstances.     A  person  on  a  plat- 
form or  in  the  depot  or  cars  of  the  company  by  its  invitation, 
express  or  implied,  need  not,  as  a  rule,  be  on  the  lookout  for 
danger,  for  such  places  are  intended  for  the  convenience  and 
security  of  passengers  and  others  who  go  there  on  business 
with  the  company.     But  a  railway  track,  where  engines  and 
cars  may  be  expected  to  pass,  is  a  different  thing,  and  of  itself 
is  suggestive  of  danger.     While  it  cannot  be  said  as  a  matter 
of  law  that  a   person  crossing  the  track  of  a  railroad  by 
invitation  of  the  company  should,    under  all  circumstances, 
look  and  listen  for  approaching  trains,  neither,  on  the  other 
hand,  can  it  be  said  that  they  should  not  do  so,  the  question, 
as  before  stated,  being  usually  one  for  the  jury  to  determine. 
Yet  certainly  a  person  in  such  situation  should  not  lose  sight 
of  the  fact  that  he  is  in  a  place  of  danger  to  a  careless  person. 
He  should  not  close  his  eyes,  or  stop  his  ears,  so  that  warn- 
ings of  danger  may  not  reach  him :  for.  although  it  is  the  duty 
of  the  company,  by  lookout,  signals,  and  by  such  other  means 
as  ordinary  prudence  may  dictate,  to  endeavor  to  protect  him, 
it  has  the  right  to  assume  that  he  has  knowledge  of  his  sur- 
roundings, and  knows  that  engines  and  trains  may  pass,  and 
that  he  will  use  ordinary  care  himself,  and  be  ready  to  detect 
signals  of  danger,    and  act  upon   them   when  given.     This 
case,  we  should  remember,  is  not  exactly  similar  to  a  case 
where  a  train  has  stopped  at  a  depot  to  remain  only  a  minute 
or  two,  and  where  passengers  discharged  from  the  train  are 
going  to  the  depot,  and  others  wishing  to  board  the  train,  or 
passing  from  the  depot  to  the  train.     In  such  a  case  a  pas- 
senger desiring  to  board  the  train  has  no  time  to  lose,  and 
must  promptly  get  aboard  the  train,  or  he  may  be  left.     The 
instruction  we  are  now  considering  would  be  more  appropriate 
in  such  a  case  than  in  this,  for  then  the  passenger  would  have 
more  reason  to  assume  that  during  a  minute  or  two,  while  the 
train  stopped  to  discharge  and  take  on  passengers,  the  com- 
pany would  not  permit  another  engine  or  train  to  pass  over 
an  intervening  track  between   the  depot  and  train,  and  thus 
endanger  passengers  coming  or  going  to  the  train.     But  in 
this  case,  as  before  stated,  the  coaches  from  which  Tomlinson 
was  returning  were  not  attached  to  a  train.     The  train  to 
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which  they  were  to  be  attached  had  not  yet  arrived,  and  it 
was  yet  some  half  hour  before  the  time  of  its  departure. 
There  was,  therefore,  no  occasion  for  hurry  either  in  board- 
ing or  leaving  these  coaches.  There  was  no  reason  for  per- 
sons coming  to  and  from  the  coaches  to  assume  that  traffic  un 
the  main  line  would  be  suspended  until  the  departure  of  the 
train,  and  more  reason  why  they  should  exercise  care  in  cross- 
ing than  there  would  be  in  the  case  of  a  train  stopping  for  a 
moment  only  to  discharge  passengers.  Considering  the  cir- 
cumstances in  proof,  the  instruction  complained  of  does  not, 
in  our  opinion,  fairly  submit  to  the  jury  the  question  as  to 
whether  Tomlinson  was  guilty  of  contributory  negligence, 
but  tells  them,  as  a  matter  of  law,  that  it  was  not  incumbent 
upon  him  ^^to  be  on  the  lookout  for  danger,  if  he  had  no 
reasonable  ground  to  believe  that  danger  was  to  be  appre- 
hended. ' '  We  have  said  that  this  may  be  good  law,  but  has 
no  application  to  this  case,  for,  as  before  stated,  Tomlinson, 
at  the  time  he  was  struck,  was  walking  across  the  main  track 
of  a  raihroad  at  the  depot  of  a  city,  where  trains  and  engines 
pass  at  all  hours  of  the  day,  and  where  the  circumstances 
were  suggestive  of  danger.  Yet  under  this  instruction  the 
jury  were  left  free  to  say  that  he  had  no  reason  to  apprehend 
danger,  and  therefore  was  not  guilty  of  negligence,  though  he 
exercised  no  care  whatever.  Under  this  instruction  the  jury 
may  have  concluded  that  he  had  no  reason  to  apprehend  dan- 
ger, and  therefore  was  justified  in  pulling  his  cape  over  his 
ears  a^d  eyes,  and  in  attempting  to  cross  the  track  in  that 
condition.  As  there  was  evidence  tending  to  show  that 
Tomlinson  did  attempt  to  cross  with  his  eyes  and  ears  covered 
in  that  way,  we  have  concluded  that  the  instruction  was,  for 
the  reasons  above  stated,  erroneous,  and  prejudicial  to  appel- 
lant. It  assumes  that  the  evidence  was  such  that  the  jury 
might  possibly  conclude  that  Tomlinson  had  no  reason  to 
apprehend  danger,  while,  as  before  stated,  the  fact  that  he 
was  crossing  the  main  line  of  the  road  at  a  place  where  engines 
and  trains  often  passed  conclusively  shows  that  there  was 
danger  to  one  proceeding  without  care.  In  the  latter  clause 
of  this  instruction  the  presiding  judge  no  doubt  intended  to 
convey  the  idea  that  it  was  the  duty  of  Tomlinson  to  have 
exercised  ordinary  care  himself,  but  the  language  used  mieht, 
to  a  careless  person,  convey  the  idea  that  the  judge  was 
assuming  that  Tomlinson  did  in  fact  exercise  such  care.  But, 
waiving  this  defect  of  form,  and  granting  that  the  instruction 
had  the  meaning  intended,  it  was  of  no  avail,  for  the  preced- 
ing portion  of  the  instruction  had  laid  down  the  rule  that  it 
was  not  incumbent  on  Tomlinson  to  be  on  the  lookout  for 
danger  if  he  had  no  reason  to  suspect  danger,  leaving  the 
jury,  as  before  stated,  at  liberty  to  conclude  that  he  had  no 
reason  to  suspect  danger,  though  he  was  crossing  the  main 
track  of  a  great  railroad  line. 
Again,  in  the  sixth  instruction  given  at  the  request  of  the 
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plaintiff  the  judge  told  the  jury  that  if  Tomlinson,  in  attempt- 
ing to  protect  himself  from  the  rain,  at  the  time  he  left  the 
coach,  did  only  what  a  man  of  ordinary  prudence  would  have 
done  under  similar  circumstances,  he  was  not  guilty  of  negli- 
gence. Now,  while  this  may  be  abstractly  correct,  yet  under 
the  facts  as  shown  here  it  was  too  broad,  and  left  more 
to  the  jury  than  was  necessary  or  proper.  There  can  only 
be  two  views,  under  the  evidence,  as  to  what  Tomlinson 
did  to  protect  himself  from  the  rain.  Some  of  the  wit- 
nesses stated  that  he  only  raised  his  cape  above  his  head, 
not  obstructing  his  vision  or  hearing;  others  stated  that  he 
pulled  his  cape  over  his  head,  covering  his  eyes  and  ears 
so  that  he  could  see  directly  in  front  only,  and  plunged,  in 
this  condition,  on  .the  track,  just  before  the  tender  of  the 
backing  engine.  If  this  view  was  true,  the  finding  should 
have  been  for  the  defendant,  for  there  could  be  no  difference 
of  opinion  between  reasonable  men  concerning  the  reckless- 
ness of  such  conduct.  But  the  instruction  given  leaves  the 
jury  free  to  find  that  this  was  true,  and  yet  find  for  plaintiff 
if  they  found  that  a  man  of  ordinary  prudence  would  have 
thus  acted  under  similar  circumstances.  This  was  improper. 
Whether  or  not  Tomlinson  did  cover  his  eyes  and  ears  in  that 
way  while  attempting  to  cross  the  railway  track  at  the  time 
of  his  injury  was  a  disputed  question  of  fact  for  the  jurv  to 
determine ;  but,  that  question  being  once  determined  in  the 
affirmative,  it  was  for  the  judge  to  say  that  such  conduct  con- 
stituted negligence,  for  that  would  follow  as  a  matter  of  law. 
This  is  an  interesting  and  important  case.  While  the  evi- 
dence is  voluminous  and  conflicting,  the  disputed  facts  are 
few,  and  should  be  clearly  submitted  to  the  jury,  or  their 
decision  will  be  little  better  than  guess  work.  We  have  given 
careful  attention  to  the  able  argument  of  counsel.  The  result 
is  that,  while  we  can  agree  with  nearly  all  the  conclusions  of 
law  urced  by  learned  counsel  for  appellee,  we  cannot  agree 
that  the  law  was  well  stated,  or  the  facts  fairly  submitted,  by 
the  instructions,  and  for  this  error  the  judgment  is  reversed, 
and  a  new  trial  ordered. 


Mbwbthy  v.  Detroit,  G.  R.  &  W.  Co. 

(Supreme  Court  of  Michigan^  July  -?,  igoi.) 

[86N.  W.Rep.  827.] 

Carriers— Breach  of  Contract— Assumption  of  Risic  by  Passengers.* 
— Plaintiff  secured  a  ticket  from  the  defendant  company  for  transpor- 
tation from  Detroit  to  Chicago  and  return  over  connecting  roads.  It 
was  represented  that  the  ticket  included  a  berth  on  a  connecting  boat, 
but  the  purser  on  the  boat  refused  to  honor  the  same,   and  plaintiff, 

*See  Louisville  &  N.  R.  Co.  v,  Hine  (Ala.),  14  Am.  &  Eng.  R.  Cas., 
N.  S.,  382,  and  note^  391  et  seq. ;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  693 
et  seq. ;  8  Id.  561  et  seq. ;  2  Rap.  &  Mack's  Dig.  565  et  seq.  ;  4  Id.  229  et 
seq.  ;  15  Cent.  Dig.,  col.  1779  et  seq. 
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refusing  to  pay  the  price  demanded,  slept  on  a  couch  in  the  cabin,  and 
sues  for  physical  pain  suffered  from  a  cold  contracted  from  the  fact 
that  the  cabin  door  was  open  all  nig-ht.  I/eld,  that  plaintiff  assumed 
the  risk  of  sleeping-  on  the  couch  in  the  cabin,  and  could  not  recover. 

Error  to  circuit  court,  Wayne  county ;  Byron  S.  Waite, 
Judge. 

Action  by  Emily  Mewethy  against  the  Detroit,  Grand 
Rapids  &  Western  Railroad  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.     Affirmed. 

Baker  &  Clark,  for  appellant. 

Frederick  W.  Stevens  (Charles  McPherson,  of  counsel),  for 
appellee. 

HOOKER,  J.  The  plaintiff's  husband  purchased  round- 
trip  tickets  for  the  plaintiff  and  their  soh  from  Detroit  to 
Chicago.  It  seems  to  be  conceded  that  these  tickets  were 
purchased  from  an  agent  of  the  defendant.  The  ticket  con- 
sisted of  several  coupons  and  provided  for  a  continuous  pas- 
sage over  several  railway  lines  and  by  steamboat.  The 
husband  testified  that  the  agent  represented  to  him  that  these 
tickets  entitled  passengers  to  berths  on  the  steamer,  and  that 
he  looked  the  ticket  over,  and  did  not  remember  of  seeing: 
any  red-ink  marks  upon  it.  The  plaintiff  testified  that  the 
tickets  called  for  berths,  but,  on  presenting  them  to  the  purser 
and  asking  for  berths,  he  told  her  she  would  have  to  pay  extra 
for  them,  whereupon  she  decided  to  take  no  berth,  and  lay 
on  a  couch  in  the  cabin  all  night,  both  going  and  coming. 
The  purser  tore  off  her  berth  tickets,  and  kept  them.  The 
plaintiff  offered  in  evidence  a  copy  of  the  tickets  sold  to  her 
husband  for  plaintiff's  use.     It  was  as  follows: 

**  Detroit,  Lansinc:  &  Northern  Railroad  Excursion  Ticket. 
Good  for  one  iirst-cLass  passage,  station  stamped  on  back,  to 
Chicago,  Illinois,  and  return,  when  officially  dated,  stamped 
on  back  hereof,  and  presented  with  coupons  attached.  Sub* 
ject  to  the  following  conditions:  In  consideration  of  the 
reduced  rate  at  which  this  ticket  is  sold,  the  purchaser  agrees 
to  and  with  the  several  companies  over  whose  lines  this  ticket 
entitles  him  to  be  carried,  as  follows,  to  wit:  (First)  That  in 
selling  this  ticket  and  checking  baggage  hereon  this  company 
acts  as  agent,  and  is  not  responsible  beyond  its  own  line. 
(Second)  That  any  alteration  whatever  of  this  ticket 
renders  it  void ;  that  the  coupons  belonging  to  it  will  not  be 
received  for  passage  if  detached.  (Third)  That  for  the  going 
journey  it  is  good  for  continuous  passage  only,  and  not  later 
than  following  date  of  sale  as  stamped  on  back  hereof. 
(Fourth)  That  it  will  be  valid  only  for  continuous  passage 
returning,  and  not  later  than  October  8th,  1898.  (Fifth) 
That  baggage  liability  is  limited  to  wearing  apparel,  not 
exceeding  $100  in  value.  (Sixth)  That  the  purchaser  will  not 
hold  any  of  the  lines  named  in  this  ticket  liable  for  damages 
on  account  of  any  statement  not  in  accordance  with  this  con- 
tract, made  by  any  employee  of  said  lines.     (Seventh)  That 
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it  is  especially  agreed  and  understood  by  the  purchaser  that 
no  agent  or  employee  of  any  lines  named  in  this  ticket  has 
any  power  to  alter,  modify,  or  waive  in  any  manner  any  of  the 
conditions  named  in  this  contract.  (Eighth)  That,  unless  all 
the  conditions  of  this  ticket  are  fully  complied  with,  it  shall 
be  void,  and  the  conductor  of  either  companies  over  which 
this  ticket  reads  may,  upon  its  presentation,  take  it  up,  and 
collect  full  fare.  George  De  Haven,  General  Passenger  Agent. 

**  Detroit,  Lansing  &  Northern  Railroad  (276). 

*' Detroit,  Lansing  &  Northern  Railroad:  Grand  Rapids  to 
station  stamped  on  back,  on  conditions  named  in  contract. 

**o  Punch  star.  2654  x.  First-class.  This  check  not  good 
if  detached.  [And  on  the  margin  marked:]  Destination: 
Chicago  and  return. 

**Detroit,  Lansing  &  Northern  Raihroad.  181.  Chicago  & 
West  Michigan  Railway.  Holland  or  Ottawa  Beach  to 
Grand  Rapids,  on  conditions  named  in  contract. 

"o  Punch  star.  2654  x.  First-class.  This  check  not  good 
if  detached.  [On  margin:]  Destination:  Chicago  and 
return.     10.     11. 

**  Detroit,  Lansing  &  Northern  Rai  broad. 

'*  Holland  &  Chicago  Transportation  Company,  Chicago  to 
Holland  or  Ottawa  Beach.  Berth  and  meals  extra  [stricken 
out  in  red  ink].  On  conditions  named  in  contract.  [On 
margin:]  Chicago  and  return.  2654  x.  First-class.  This 
check  is  not  good  if  detached. 

"Detroit,  Lansing  &  Northern  Railroad. 

**  Holland  &  Chicago  Transportation  Company.  Holland  or 
Ottawa  Beach  to  Chicago.  Berth  and  meals  extra  [stricken 
out  in  red  ink].  On  conditions  named  in  contract  2654  x. 
First-class.  This  check  not  good  if  detached.  [On  margin :] 
Chicago  and  return. 

"Detroit.  Lansing  &  Northern  Raibroad.  181.  Chicago  & 
West  Michigan  Railway.  Grand  Rapids  to  Holland  or  Ottawa 
Beach,  on  conditions  named  in  contract. 

"o  Punch  star.  ♦      ♦     *. 

"2654  X.     First-class.     This  check    not  good  if  detached. 

"Destination  [on  margin]:     Chicago  and  return. 

"Detroit,  Lansing  &  Northern  Railroad.     276. 

"Detroit,  Lansing  &  Northern  Railroad.  Station  stamped 
on  back  to  Grand  Rapids,  on  conditions  named  in  contract. 

"o  Punch  star.     *    *    *. 

"2654  X.  First-class.  This  check  not  good  if  detached. 
[On  margin :]     Destination :     Chicago  and  return. 

"[Under  each  one  of  these  is  "D.,  L.  &  N.,  C.  &  W.  M., 
T.,  R.  H.  &C.  T.  Co."] 

"Detroit,  Lansing  &  Northern  Raibroad.     Omnibus  transfer. 

"C.  &  W.  M.  Ry.  station  [Holland]  to  H.  &  C.  T.  Co.'s 
dock. 

[Holland]  on  conditions  named  in  contract.  [On  margin:] 
Destination :     Chicago  and  return. 
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**  Detroit,  Lansing  &  Northern  Railroad.  Omnibus  transfer. 
H.  &  C.  T.  Co.'s  dock  [Holland]  to  C.  &  W.  M.  Ry.  station 
[Holland],  on  conditions  named  in  contract,  o  2654  x. 
First-class. 

**This  check  not  good  if  detached.  [On  margin:]  Desti- 
nation :  Chicago  and  return. ' ' 

On  the  back  of  each  of  the  coupons  is  marked:  "Detroit 
A." 

Testimony  was  introduced  tending  to  show  that  the  plaintiff 
suffered  from  cold  owing  to  want  of  covering,  and  the  fact 
that  the  cabin  door  stood  open  during  a  cold  and  stormy 
night,  and  that  she  suffered  from  rheumatism  and  other  ill- 
ness in  consequence  thereof.  It  was  shown  that  she  had 
money  enough  to  have  paid  for  her  berth,  but  expected  to 
put  it  to  other  uses.  She  was  going  to  visit  her  sister  for 
about  three  weeks.  The  court  directed  a  verdict  for  the 
defendant,  holding  that  she  did  not  use  ordinary  care  to 
protect  herself  by  trying  to  avoid  drafts  or  shut  the  door,  or 
by  paying  the  cost  of  a  berth,  and  afterwards  asking  to  be 
repaid  if  she  was  entitled  to  it.  We  think  the  court  might 
have  added  that  if,  as  the  witness  testified,  her  ticket  entitled 
her  to  berths,  and  the  purser  refused  them  to  her,  the  wrone 
was  not  that  of  this  defendant,  who  sold  the  ticket.  More- 
over, the  ticket  shows  upon  its  face  that  it  was  sold  at  a 
reduced  fare,  upon  conditions  printed  thereon,  that  the  defend- 
ant acted  merely  as  agent,  and  was  not  responsible  beyond 
its  own  line,  and  that  the  purchaser  should  not  hold  any  of 
the  lines  named  liable  for  damages  on  account  of  any  state- 
ment not  in  accordance  with  this  contract,  made  by  any  em- 
ployee of  said  lines.  There  was  ample  opportunity  for  the 
plaintiff  and  her  husband  to  read  and  understand  these  con- 
ditions before  she  started  on  her  trip.  She  saw  fit  to  take 
the  risk  of  occupying  the  couch,  rather  than  to  pay  the  small 
sum  demanded  for  a  berth,  and  should  be  held  to  have 
accepted  the  risk.     The  judgment  is  affirmed. 

MONTGOMERY,  C.  J.,  did  not  sit.  The  other  justices 
concurred.  

CiCKRO  &  P.  St.  Ry.  Co.  v.  Priest. 

{Supreme  Court  of  Illinois^  June  ig^igoi.) 
[60  N.  E.  Rep.  814.] 

Action  for  Personal  Injuries— Evidence  as  to  Whether  Plaintiff  Ap- 
peared to  Suffer.* — The  question  asked  a  witness  for  plaintiff  in  a 
personal  injury  case,  by  her  counsel:  '^During'  that  time,  how  did  she 
appear,  with  reference  to  pain  and  suffering^?'*  is  proper. 

Same — Same— Groans  Not  Objectionable  as  Declarations  in  Own 
Favor. — Testimony  of  witness  who  saw  plaintiff  the  day  after  she  was 
injured,  **I  should  judge  from  her  appearance  she  was  in  pain.  She 
g-roaned,'' — is  not  subject  to  objection  that  it  contains  declarations  of 
plaintiff  in  her  own  favor. 

*3ee  Mott  v.  Detroit,  G.  H.  &  M.  Ry.  Co.  (Mich.),  IS  Am.  &  Eng-.  R. 
Cas.,  N.  S.,  113,  and  note,  122  et  seq. 
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Appeal  from  appellate  court,  First  district. 

Action  by  Mary  S.  Priest  against  the  Cicero  &  Proviso 
Street- Railway  Company.  From  a  judgment  of  the  appellate 
court  (89  111.  App.  304),  affirming  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

John  A.  Rose  and  Louis  Boisot,   Jr.  (W.    W.    Gurley,   of 
counsel),  for  appellant. 
John  F.  Waters  and  C.  H.  Johnson,  for  appellee. 

CARTER,  J.  The  appellee  recovered  a  judgment  in  the 
superior  court  against  appellant  for  damages  on  account  of 
a  personal  injury.  The  case  made  by  the  plaintiff  was  that 
while  she  was  a  passenger  on  one  of  its  street  cars,  and  when 
the  car  had  stopped  at  the  crossing  for  her  to  alight,  she 
started  to  leave  the  car,  but  before  she  could  step  from  the 
running  board  along  the  side  of  the  car  to  the  ground  the  car 
was  started  with  a  violent  jerk  by  appellant's  servants,  and 
she  was  thereby  thrown  upon  her  face  on  the  graveled  street, 
and  was  greatly  injured.  The  appellate  court  affirmed  the 
judgment. 

On  this  appellant's  further  appeal,  the  only  assignments  of 
error  urged  relate  to  the  rulings  of  the  court  on  the  instruc- 
tions and  on  the  admission  and  rejection  of  testimony.  The 
instructions  were  long,  and  those  given  on  behalf  of  defend- 
ant were  numerous,  and  they  need  not  be  set  out  here ;  but 
we  have  carefully  examined  them,  and  those  offered  by  defend- 
ant and  refused  by  the  court,  and  considered  the  criticisms 
made,  and  have  reached  the  conclusion  that  no  substantial 
error  was  committed  in  the  rulings  complained  of.  They  were 
properly  disposed  of  in  the  appellate  court. 

For  the  purpose  of  eliciting  proof  regarding  her  injuries, 
counsel  for  plaintiff  asked  a  witness  this  question:  ^^ During 
that  time,  how  did  she  appear  with  reference  to  pain  and 
suffering?"  The  court  permitted  this  question  to  be  answered 
over  the  objection  of  counsel  for  the  defendant,  and  the  answer 
was:  **She  seemed  to  be  suffering  pain  and  unable  to  see  out 
of  her  eye;  very  nervous."  It  is  urged  by  appellant  that  the 
court  erred  in  overruling  the  objection  to  this  question,  and 
Raihroad  Co.  v.  Carr,  170  111.  478,  48  N.  E.  992,  is  cited  in  sup- 
port of  the  objection.  That  case  does  not  sustain  appellant. 
The  question  was  plainly  a  proper  one.  The  witness  was 
not  asked  to  state  anything  which  the  plaintiff  may  have  said 
to  her,  but  only  what  the  appearance  of  the  injured  party  was 
in  the  respect  mentioned.  We  need  not  consider  whether 
the  answer  was  responsive  to  the  question  or  was  proper  evi- 
dence, inasmuch  as  no  objection  to  it  or  motion  to  strike  it 
out  was  made. 

Another  witness,  who  saw  the  plaintiff  in  bed  the  next  day 
after  she  was  injured,  testified  to  her  appearance,  and  stated: 
''I  should  iudge  from  her  appearance  she  was  in  pain.  She 
groaned."     This  witness  had  been  warned  by  the  court  not 
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to  state  anything  the  plaintiff  may  have  said,  and  she  did  not 
do  so ;  but  counsel  for  appellant  insists  that  the  testimony  was 
incompetent  on  the  ground  that  it  consisted,  in  part,  of  decla- 
rations of  the  plaintiff  in  her  own  favor,  made  at  a  time  when 
they  could  not  be  considered  as  a  part  of  the  res  gestae.  As 
above  stated,  the  witness  was  not  asked  to  tell,  and  did  not 
tell,  what  the  plaintiff  said.  She  had  been  plaintifif's  nurse 
following  the  injuries  caused  by  the  accident,  and  had  in  her 
testimony  described  such  injuries;  and  we  see  no  reason  why 
it  was  not  competent  for  her  to  testify  whether  or  not  the 
plaintifi  appeared  at  the  time  to  be  sufiering  pain,  and  to 
state  such  natural  manifestations  of  pain  as  the  plaintiff  may 
have  exhibited  in  connection  with  her  injuries,  whether  by 
groans,  or  expression  of  the  features,  or  in  other  ways.  The 
general  question  of  law  as  to  the  admissibility  of  the  state- 
ments or  declarations  of  the  injured  party  made  under  such 
circumstances,  relative  to  his  injuries  and  the  pain  he  is 
suffering  from  them,  is  not  here  involved,  and  need  not  be 
considered. 

Other  objections,  of  minor  importance,  to  the  ruling  of  the 
court  in  admitting  and  excluding  testimony,  have  been  urgred; 
but,  whether  well  taken  or  not,  it  is  plain  to  be  seen  that 
appellant*s  defense  could  not  in  any  respect  have  been 
weakened  or  injured  by  such  rulings.  Many  objections  and 
exceptions  made  and  taken  during  the  trial  in  matters  of  detail 
lose  their  force,  if  not  their  point,  after  the  verdict  is  ren- 
dered.    The  judgment  will  be  affirmed.     Judgment  affirmed. 


PAI.MER  V.  Winona  Raii^way  &  Light  Co. 

{Supreme  Court  of  Minnesota,  Nov,  22,  iSgg,) 
[80  N.  W.    Rep.  869.] 

Injury  to  Passenger — Alighting  from  Street  Car — Burden  of  Proof 
to  Show  Negligence  in  Failing  to  Employ  Conductor.* — Plaintiff  was 
injured  in  getting  off  a  street  car  on  which  one  man  performed  the  serv- 
ice of  both  motorman  and  conductor.  In  the  absence  of  a  law  or  ordi- 
nance regulating  the  matter,  held,  whether  or  not  in  the  particular 
instance  an  injury  might  have  been  averted  if  two  men  had  been 
employed  to  perform  such  services  is  not  the  test  of  whether  the  street- 
railway  company  is  guilty  of  negligence  in  failing  to  employ  the  second 
man,  but  the  expense  of  employing  the  second  man,  the  amount  of 
traffic  on  the  streets  and  on  the  cars,  and  the  dangers  to  be  encountered 
in  operating  the  car  over  the  particular  route,  should  all  be  taken  into 
consideration.  Held,  the  burden  was  on  the  plaintiff  to  show  that 
defendant  was  negligent  in  failing  to  employ  a  conductor  or  second 
man  on  the  car. 

Damages — Evidence  of  Wages  Received  Before  and  After  Accident — 
Admissible  under  General  Allegation. — Under  a  general  allegation  of 
damages  in  the  complaint,  plaintiff  was  entitled  to  prove  the  wages  he 
received  before  the  injury,  the  wages  he  received  after  the  injury,  and 
that  he  received  no  more  before,  and  no  less  after,  than  he  was  able  to 
earn. 

MrrcHBi.1.,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

*See  7  Rap.  &  Mack's  Dig.  441  et  seq,  ;  Id,  472 ;  4  Id.  267. 
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Appeal  from  district  court,  Winona  county;  Arthur  H. 
Snow,  Judge. 

Action  by  James  Palmer  against  the  Winona  Railway  & 
Light  Company.  Judgment  for  plaintifi,  and  defendant 
appeals.     Reversed. 

Webber  &  Lees,  for  appellant. 

H.  M.  Lamberton  and   Brown   &  Abbott,    for  respondent 

CANTY,  J.  Defendant  operates  a  street  railway  in  Winona. 
Plaintiff,  while  a  passenger  on  one  of  defendant's  cars,  was 
injured,  and  brought  this  action  to  recover  damages  therefor. 
He  had  a  verdict,  and  from  an  order  denying  a  new  trial 
defendant  appeals. 

Plaintiff  boarded  the  car  one  evening  after  dark,  in  the 
winter  time,  and  started  to  ride  out  to  his  place  of  residence. 
He  resided  in  the  middle  of  the  block  between  Sioux  street 
and  Ewing  street,  both  of  which  streets  are  crossed  by  Fifth 
street,  on  which  he  resided,  and  on  which  the  street  cars  run. 
The  car  on  which  he  rode  had  a  door  at  each  end,  and  the 
passengers  were  in  the  habit  of  going  in  and  out  of  both  doors 
when  getting  on  and  off  the  car.  The  door  at  the  front  end 
was  close  to  where  the  motorman  stood  when  operating  the 
car,  and  there  was  no  conductor  on  the  car,  or  any  other  person 
in  charge  of  it,  except  the  motorman.  When  the  car  arrived 
at  Sioux  street,  plaintiff  did  not  get  off,  but  rode  to  the  middle 
of  the  block,  opposite  to  his  residence,  and  then  proceeded  to 
get  off  through  the  door  at  the  front  end.  He  testified  that 
the  motorman  stopped  the  car  at  this  point  in  order  to  let 
him  off,  and  that  as  he  stood  on  the  step,  and  was  about  to 
step  off,  the  motorman  suddenly  started  the  car  and  threw 
him  off  on  to  the  ground,  by  reason  of  which  he  was  injured. 
The  motorman  testified  that  plaintiff  approached  the  door 
while  the  car  was  in  motion;  that  he  (witness)  stopped  plain- 
tiff at  the  door,  and  told  him  to  wait  until  witness  stopped 
the  car;  that  he  then  turned  to  set  the  brake;  and  that  plain- 
tiff then  stepped  off  before  the  car  stopped,  and  while  it  was 
going  quite  fast.  Both  witnesses  agree  that  the  motorman 
told  plaintiff  to  wait  until  the  car  was  stopped,  as  the  steps 
were  icy  and  slippery.  But  plaintiff  testified  that  he  waited 
until  the  car  was  stopped ;  the  motorman  testified  that  plaintiff 
did  not. 

I.  The  court  charged  the  jury  as  follows:  **I  charge  you 
that  the  evidence  in  this  case  is  not  sufficient  to  warrant  you 
in  finding  that  the  want  of  a  conductor  was  the  proximate 
cause  of  the  injury  to  the  plaintiff;  and  you  are  therefore 
instructed  to  leave  that  alleged  fact  entirely  out  of  considera- 
tion, except  so  far,  if  at  all,  as  you  may  think  the  want  of  a  con- 
ductor increased  the  degree  of  care  and  watchfulness  required 
from  the  motorman,  and,  of  course,  from  the  company,  through 
the  motorman."  Defendant  requested  the  court  to  charge  as 
follows,  and  the  Court  gave  the  request,  with  the  modification 


698  CARRIERS  OF  PASSBNGBRS  Vol  XXII 

(NS) 

Palmer  v.  Winona  Railway  &  Light  Co 

inclosed  in   brackets,    following  the  same:     ''The  fact  that 
defendant  company  was  operating  its  cars  without  a  conductor 
on  the  occasion  in  question  is  in   itself  no  evidence  of  negli- 
gence.    It  had  a  right  to  so  operate   its  cars.     And   you  will 
therefore  disregard  that  fact  in  your  deliberation  [except  so 
far,  if  at  all,  as  the  absence  of  the  conductor  rendered  nec- 
essary an  increase  of  care  and  attention  on  the  part  of  the 
motorman].*'     Appellant  excepted  to  the  modification  of  the 
request,  and  also  to  the  corresponding  portion  of  that  part  of 
the  charge  first  above  quoted.     Even  if  it  were  conceded  that, 
had  there  been  a  conductor  on  the  car,  he  could,  and,  in  the 
exercise  of  due  care  in  the   performance  of  his  duty,   should, 
have  intervened  between  the  motorman  and  plaintiff,    and 
prevented  this  accident,  still  there  is  no  evidence  in  the  case 
which  warranted  the  jury   in   finding  that  the  defendant  was 
neg:ligent  in  failing  to  have  a  conductor  on  the  car.     In  the 
absence  of  any  valid  law  or  ordinance  regulating  the  matter, 
the  mere  fact  that  in  a  particular   instance  an   injury  mi^ht 
have  been  averted   if  the  street-railway  company   had  em- 
ployed two  men  to  operate  and   manage  its  car,   instead  of 
one,  is  not  the  test  of  whether  or  not  the  company  is  negligent 
in  failing  to  employ  the  second  man.     A  number  of  other 
circumstances  must  be  taken  into  consideration.     Taking  into 
consideration  the  expense  of  employing  the  second  man   on 
the  car,  are  the  amount  of  traffic  on  the  streets,  the  amount 
of  traffic  on  the  cars,  and  the  danger  to  be  encountered   in 
operating  the  cars  over  the  particular  route,  so  great  that  the 
company  is  negligent  in  failing  to  employ  the  second   man? 
A  street-railway  company  may  be  guilty  of  negligence  in  fail- 
ing to  employ  the  second  man  in  a  large  city,   where  the 
streets  are  crowded  with  pedestrians  and  vehicles,  or  the  cars 
are  crowded  with  passengers,  or  both,  while  it  would  not  be 
guilty  of  negligence  in  failing  to  employ  the .  second  man  in  a 
small  city,  where  there  is  less  travel  on  the  streets  or  in  the 
cars,  or  both.     Again,  the  rate  of  speed  at  which  the  street 
cars  run,  the  absence  or  presence  of  grade  railroad  crossiners 
which  are  dangerous,  and  other  circumstances,  should  often 
be  considered.     See  Booth,    St.    Ry.    Law  §§  308,    335.     Of 
course,  the  negligence  of  the  company  in  failing  to  employ  the 
second  man  must  also  be  the  proximate  cause  of  the  jury. 
There  is  no  evidence  in  this  case  to  show  whether  or  not  the 
conditions  were  such  that  the  defendant  was  negligent  in  fail- 
ing to  employ  a  conductor  or  second  man  on  its  cars,  or  on 
this  particular  car.     The  burden  was  on  the  plaintiff  to  prove 
such  negligence.     Then,  if  defendant  was  not  negligent   in 
failing  to  employ  a  conductor,    it  is  not  liable  at  all,  if  the 
motorman  used  proper  care.     True,  proper  care  is  care  com- 
mensurate with  the  occasion,  but  the  test  is  not  the  amount 
of  watchfulness  and  care  which   two  men  might  in  this  par- 
ticular instance  have  used,  when  it  was  not  the  duty  of  the 
defendant  to  employ  two   men ;  and  the   parts  of  the  charge 
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in  question  were  misleading,  in  that  they  left  the  jury  to  infer 
that  it  was  the  duty  of  the  one  man  to  exercise  as  much  watch- 
fulness and  care  as  the  two  men  would,  under  the  same  cir- 
cumstances, have  exercised.  Then  we  are  of  the  opinion  that 
defendant  was  entitled  to  have  the  request  given  without  the 
modification;  that  the  part  of  the  charge  included  in  the 
modification  is  erroneous,  as  is  also  the  corresponding  part  of 
said  other  portion  of  the  charge,  and  for  this  error  the  order 
denying  a  new  trial  should  be  reversed. 

2.  Plaintiff  was  allowed  to  testify  that  before  the  injury  he 
was  receiving  $60  per  month  from  his  employer,  but  received 
only  $40  per  month  from  him  since  the  injury.  If  plaintiff 
had  proved  that  before  the  injury  he  received  no  more  than 
he  could  then  earn,  and  since  the  injury  he  received  no  less 
than  he  could  then  earn,  the  evidence  would  have  been  com- 
petent, under  the  general  allegations  of  damages  in  the  com- 
plaint. See  Collins  v.  Dodge,  37  Minn.  503,  35  N.  W.  368; 
I  Suth.  Dam.  §  421  (2d  Ed.).  But  whether  the  evidence  of 
what  he  received  before  and  what  he  received  after  the  injury 
was,  without  more,  incompetent,  under  the  pleadings,  and 
whether,  if  it  was  error  to  receive  it,  the  error  was  cured  by 
subsequently  withdrawing  it,  we  need  not  consider,  as  it  is 
not  likely  to  occur  on  the  next  trial.  We  find  no  other  error 
in  the  record.     Order  reversed,  and  a  new  trial  granted. 

BUCK,  J.,  absent. 

MITCHELL,  J.  (dissenting).  While  it  may  be  true  that 
there  was  no  necessity  for  the  courts  making  the  so-called 
modification  of  defendant's  request  to  charge,  yet  it  seems 
to  me  that,  in  view  of  the  nature  of  the  issue  and  the  state  of 
the  evidence,  it  contained  no  prejudicial  error.  What  the 
court  evidently  meant,  and  all  that  the  jury,  under  the  cir- 
cumstances, could  have  understood  him  as  meaning,  was  that, 
when  there  is  no  conductor,  certain  duties  would  devolve  upon 
the  motorman  which  otherwise  would  belong  to  the  con- 
ductor. The  only  breach  of  duty  charged  in  this  case  was 
starting  the  car  before  plaintiff  had  alighted.  It  was  a  self- 
evident  and  admitted  fact  that  the  duty  of  seeing  that  the 
plaintiff  had  safely  alighted  before  starting  the  car  devolved 
exclusively  upon  the  motorman.  The  plaintiff  attempted  to 
alight  from  the  front  of  the  car  in  close  proximity  to  the 
motorman,  and  right  under  his  eyes;  and  the  only  issue  of 
fact  in  this  case  was  whether,  as  the  motorman  testified, 
plaintiff  attempted  to  get  off  before  the  car  stopped,  or 
whether,  as  the  plaintiff  testified,  the  car  had  stopped,  but 
was  started  again  before  he  had  alighted.  Under  these  cir- 
cumstances, I  am  unable  to  see  how  the  verdict  could  have 
been  affected,  or  the  defendant  prejudiced,  by  the  modifica- 
tion of  the  request. 
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St.  Louis,  I.  M.  &  S.  Ry.  Co.  ei  al.  v.  Battle. 

{Supreme  Court  of  Arkansas ^  June  8y  igoiJ) 
[63  S.  W.  Rep.  80S.] 

Injury  to  Passenger  Renrtaining  in  Car  after  Platfornn  Lights  Were 
Extinguished—Contributory  Negligence.*— A  railroad  built  a  platform 
as  an  approach  to  its  trains  which  was  reached  from  the  cars  by  a  fs^n^ 
plank,  and  from  the  g-round  by  an  incline.  Plaintiff  arrived  at  the  plat- 
form in  a  coach  in  the  nighttime,  a  few  minutes  before  the  arrival  of  a 
train  on  another  road,  which  the  coach  he  was  on  expected  to  await, 
which  train  he  intended  to  take.  He  remained  in  the  coach  until  he 
heard  the  other  train  whistle ;  it  being-  cold  and  dark  outside,  and  there 
being  no  waiting  room  provided  for  passengers,  while  the  coach  he  was 
in  was  warm  and  lighted.  On  hearing  the  whistle  of  an  approaching: 
train,  he  walked  onto  the  platform,  which  was  not  lighted,  and,  in 
attempting  to  go  down  the  incline,  fell  and  was  injured.  The  platform 
was  lighted  for  10  minutes  after  his  arrival  in  the  coach,  but  the  lig^hts 
were  ezting-uished  before  he  alig^hted  to  go  to  his  train  ;  and  there  waa 
no  rule  for  the  company  forbidding  passengers  remaining  in  the  coach 
till  their  trains  arrived.  Heldy  in  an  action  for  damages,  that  plaintiff 
was  not  guilty  of  contributory  negligence  in  not  passing  out  when  the 
platform  was  lighted,  since  the  surroundings  were  an  implied  invitation 
to  him  to  remain,  and  hence  a  recovery  was  not  precluded. 

Same — Duty  to  Keep  Platform  Lighted  after  Arrival  of  Train.* — A 
finding  that  the  road  which  erected  the  platform  was  neg^ligent  in  fail- 
ing to  keep  its  platform  lighted  for  15  or  20  minutes,  under  the  circum- 
stances, is  not  unreasonable  ;  it  being  the  duty  of  the  railroad  to  have 
its  platform  and  the  incline  approach  thereto  sufficiently  lighted  for  a 
reasonable  time  before  and  after  the  departure  of  trains  to  enable  pas- 
sengers to  enter  on  and  depart  from  its  trains  with  reasonable  safety. 

Same— Liability  of  Intersecting  Railroad  as  Joint  Tort  Feasor  Because 
of  Proximity  of  Defective  Platform  of  Other  Company  Used  by  Its  Ov^n 
Passengers. — A  platform  was  erected  by  the  S.  Railroad  within  the 
angle  of  intersection  with  the  I.  M.  Railroad,  on  the  right  of  way  of 
both  roads.  The  latter  road  was  built  first,  and  no  permission  was 
obtained  of  the  I.  M.  road  to  build  the  platform,  though  it  was  built  with 
its  knowledge  and  without  objection.  Before  an  accident  the  latter  road 
g'ave  directions  to  the  S.  road  to  have  the  platform  removed,  but  the 
direction  was  not  carried  out  until  after  the  accident.  The  platform 
was  within  35  feet  from  the  I.  M.  road's  station,  and  was  used  by  pas- 
sengers changing  from  one  road  to  the  other.  Held^  in  an  action  for 
injuries,  that  the  I.  M.  Railroad  was  not  liable  as  a  joint  tort  feasor,  on 
the  ground  that  the  platform  was  a  dangerous  agency  within  such  close 
proximity  to  its  station  as  to  become  a  necessary  approach  by  certain 
of  its  patrons. 

Wood  and  Riddick,  JJ.,  dissenting  in  part. 

Appeal  from  circuit  court,  Pulaski  county;  Joseph  W. 
Martin,  Judge. 

Action  by  J.  M.  Battle,  for  injuries,  against  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company  and  the  Searcy 
&  West  Point  Railroad  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.     Affirmed  in  part. 

The  Searcy  &  West  Point  Railroad,  which  we  will  designate 
as  the  ** Searcy  Road,'*  intersects  at  right  angles  with  the 
Iron  Mountain  Railroad  at   a  station   on   the   Iron   Mountain 

♦See  notes^  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  495  et  seq. 
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called  "Kensett."  The  Iron  Mountain  road  was  built  first. 
Within  the  angle  of  the  intersection  of  the  two  roads  a  plat- 
form was  erected  by  the  Searcy  road,  on  the  right  of  way  of 
both  roads.  It  stood  about  6  fe^t  west  from  the  track  of  the 
Iron  Mountain,  and  about  3  feet  north  of  the  track  of  the 
Searcy  road.  It  was  3i  or  4  feet  high,  12  feet  wide,  and  37 
feet  long.  It  stood  about  on  a  level  with  the  platform  of  the 
cars  of  the  Searcy  road,  and  was  reached  from  said  cars  by 
a  gang  plank.  It  was  about  35  feet  from  the  station  house 
of  the  Iron  Mountain  road.  The  cinder  platform  or  ground 
between  the  elevated  platform  and  the  station  house  was 
reached  from  the  elevated  platform  by  an  incline  about  16 
feet  long  and  6i  feet  wide.  This  incline  was  at  the  east  end 
of  the  elevated  platform,  and  situated  diagonally  across  from 
the  east  end  of  the  Searcy  coach.  It  was  in  evidence  that  the 
elevated  platform  was  built  by  the  Searcy  road  for  its  own 
use  and  convenience.  The  Searcy  road  did  not  have  affirma- 
tive permission  of  the  Iron  Mountain  to  erect  the  platform, 
but  it  was  built  without  objection  from  the  Iron  Mountain. 
The  Iron  Mountain  knew  the  platform  was  there.  Some  time 
before  the  accident  it  had  given  directions  to  the  Searcy  road 
to  have  the  platform  removed.  The  same  was  not  removed, 
however,  until  some  time  after  the  accident.  The  reason 
given  by  the  officer  of  the  Iron  Mountain  for  wanting  the 
platform  removed  was  because  of  its  unsightliness.  Pas- 
sengers on  the  Iron  Mountain  road  who  were  intending  to  go 
to  Searcy  over  the  Searcy  road,  without  break  in  their  journev, 
had  to  reach  the  coach  of  the  Searcy  road  by  way  of  the 
elevated  platform  and  the  incline  thereto.  Likewise  passen- 
gers on  the  Searcy  road  who  intended  to  take  the  Iron  Moun- 
tain train  at  Kensett,  on  continuous  journey,  passed  over 
this  platform  and  the  incline  to  the  cinder  platform,  and  the 
station  house  of  the  Iron  Mountain.  It  was  the  only  route 
for  such  passengers, — at  least,  the  natural  and  usual  route. 
The  Searcy  road's  cars  were  drawn  by  a  mule.  The  road 
ran  from  Searcy  to  Kensett.  On  the  night  of  January  21, 
1898,  appellee,  a  citizen  of  Little  Rock,  being  at  Searcy,  took 
the  Searcy  road  for  Kensett,  intending  to  go  thence,  without 
break  in  his  journey,  to  Little  Rock  over  the  Iron  Mountain 
road.  The  Searcy  train  left  Searcy  at  about  the  usual  hour 
(10:4;  p.  m.),  and  arrived  at  Kensett  at  about  11 140  p.  m.  The 
Iron  Mountain  train  which  Battle  expected  to  take  was  due  at 
Kensett  at  12:03  a.  m.,  but  was  somewhat  belated.  Appellee 
and  other  passengers  after  arriving  at  Kensett  remained  some 
I S  or  20  minutes  on  the  Searcy  coach,  when,  hearing  the 
sound  of  an  approaching  engine,  and  supposing  it  to  be  the 
train  desired,  they  passed  out  of  the  Searcy  coach  at  the  east 
end,  onto  the  elevated  platform;  and  appellee,  in  attempting 
to  reach  the  incline  and  descend  to  the  cinder  platform  or 
ground,  fell  and  was  severely  injured.  He  sued  the  appellants, 
alleging  that  his  injuries  were  caused  by  the  negligent  con- 
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struction  and  use,  and  permitting  *!»«.  ^*Srind°by"£ 
of  a  dangerous  platform  and  aPP'°a<=^fh*Sto  lighted  at 
failure  tS  keep  the  platform  ^^d  approach^^heret^w:       ^^ 

night  for  the  safety  and  convenience  oj  Pff^^'JI     The  sepa- 
departing  on  the  respective  t^>°s.°* /PEce  charged,  and 
rate  answer  of  appellants  denied  the  n^hgence  en    g       ^^^ 
set  up  the  contributory  negligence  of  appellee, 
will  be  stated  in  the  opinion.  t     m     *  S 

Dodge  &  Johnson,   for  appellant  St.  Louis.   I.   M.   «     • 

""'dSnt  Green.  John  Z.  Hicks,  and  R.  A.   Dowdy,  for  appel- 

lant  Searcy  &  W.  P.  R.  Co. 

Joseph  W.  House,  for  appellee. 

WOOD,  J.  (after  stating  the  facts),  u  Consjdenng  ^^ 
the  question  of  contributory  ^^^^^^^^'y^l^'^d  £  incUne, 
Battle  was  not  very  famjhar  wit^*;P'**S™tte  occasion  in 
having  passed  over  it  only  o°?«  .^f  *«'^rf,^S,ey  s^S^ed  to 
question,  when  the  tram  whisUed  J'"**  ""^y  oaS^^  op 
S  the  one  desired,  ^ttle  put  on  »»«??;;f?f *hif  rfSTand 

his  valise  in  his  left  hand,   with  """^f  ^-  ^^iJeET  for  the 
walked  out  of  the  car  (htst  feehng  with  ^som^  ^^ 

gang  plank)  onto  the  P^tfoni^^"  ^^  ^  "^t  sofficient 
guide  to  feel  his  way  unUl  he  fe^J- ^  There  ^  Incline  at  the 
light  to  enable  him  to  s^  the  Platform  orthe  «<^«  ^^^ 
time  he  made  his  exit.  But  the  PJ[«>y!°^4^^e  plat- 
for  lO  minutes  after  the  arrival  of  the  Sear^  gJJ,^"*^  W 

form  .j^s  -^ST**^  .SSSf  tSt^;^«S?2SJ  otS^tritH^, 
out  safeb-.  and  it  is  insisted  that  he  .'^Kn*'^  "        _-^  proof 

nejtligeiKe  in  not  passing  out  durtng  that  tin*^  jTiSteiid 
tended  K.  show  a  custom  f or  passengets  '*fl  <»**^  ^«nain  on 
w  bu.v  tickets^  and  had  no  baggage  to  <»«*•  J^J^^^Lain 
the  S;j*n:v  cv>*ch  until  the  anival ,  of  ^J^J^^"^^^ 
which  they  desired  to  take.  Bauie  and  ^J^J^^^^ 
wece  invited  by  the  driver  and  coodoctor  of  t*>e™«e^  . 
cenv*in  v a  the  Se*icv  co*ch.  as  there  was  "»  ■JSLTof  the 
theviejv^  whc  keri  c?  the  ares.     Trae-   tne  »■»"=* 


ntu*  CAT  t<ss.:5ed  -SAt  ke  did  :x^  thiiik  henctiaed  J^  -       ^^ 
Rot  vk-  ax     Th«>t  is  ?oat:^ —  —  .--*—■  -••■■'        ' 

t^evv  t^*it  I  v'.i  rcc  i:r.:  -- ^-"  to  si«r. 
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passengers  was  concerned  at  Kensett,  exceeded  his  apparent 
or  real  authority  in  inviting  the  passengers  to  remain  on  his 
coach  until  the  arrival  of  the  Iron  Mountain  train  which  they 
were  expecting  to  take.     Even  in  the  absence  of  any  custom 
or  positive  invitation  to  remain,  the  passengers  were  invited 
bv  the  very  surroundings  to  remain  on  the  Searcy  coach,    if 
they  so  desired,  until  the  arrival  of  the   Iron  Mountain  train 
which  they  expected  to  take.     It  was  cold  and  dark  on  the 
outside.     The  fires  were  not  kept  up  in  the  station  house  of  the 
Iron  Mountain.     The  Searcy  coach  had  a  fire,  and  was  com- 
fortable.    It  expected  to  await  the  arrival  of  the  Iron  Mountain 
train.     Only  about  15  or  20  minutes  intervened.     There  was 
no  rule  of  the  company  forbidding  its  passengers  to  remain 
while  awaiting  the  arrival  of  the  Iron  Mountain  train.     In  the 
absence  of  such  rule,  and  with  no  other  waiting  room   pro- 
vided for  its  passengers  by  the  Searcy  road,  we  know  of  no 
rule  of  law  that  would  force  them  from  the  only  comfortable 
waiting  place  provided.     The  instructions  of  the  court  on  all 
these  points  were  therefore  more  favorable  to  the  Searcy  road 
than  it  had  the  right  to  expect.     The  verdict  acquitting  Battle 
of  contributory  negligence  was  amply  sustained  by  the  proof. 
Was  the  Searcy  road  liable  ?    It  was  its  plain  duty  to  exercise 
ordinary  care  to  have  its  platform  and  the  incline  or  approach 
thereto  sufficiently  lighted  to  enable  its  passengers,  and  those 
intending  to  become  its  passengers,  to  enter  upon  and  depart 
from  its  trains  with  reasonable  safety.     Fordyce  v.    Merrill, 
49  Ark.  277,  5S.  W.  329;  Thomp.  Carr.  108.     The  light  should 
be  maintained  a  reasonable  time  before  and  after  the  arrival 
and  departure  of  trains.     A  finding  of  negligence   for  failing 
to  keep  the  platform  lighted  for  1 5  or  20  minutes,  under  the 
circumstances  of  this  case,   cannot  be  considered  unreason- 
able.    The  Searcy  &  West   Point  Raihroad  failed  to  discharge 
the  duty  which  it  owed  to  the  appellee  in  this  regard,  and  is 
therefore  liable.     We  find  no  error  in  the  charge  of  the  court 
of  which  it  can  complain,  and  the  judgment  as  to  it  is  affirmed. 
2.  The  court,  by  a  majority  of  its  judges,  has  concluded 
that,  under  the  facts  as  stated,  the  Iron   Mountain   is  not  lia- 
ble, and  that  as  to  it  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  new  trial.     From  the  decision  and  judg- 
ment holding  the  Iron  Mountain  not  liable,  and  reversing  and 
remanding  the  cause  as  to  it,  Justice  Riddick  and  I  dissent. 
We  are  of  the  opinion  that  the  elevated  platform  and  its  incline 
is  a  necessarv  approach  to  the  platform  and  station  house 
of  the  Iron  Mountain  road  at  Kensett.     This  by  reason  of  its 
necessary  and  usual,  if  not  unavoidable,  use  by  its  passengers 
who  intend  to  go  to  Searcy  over  the  Searcy  road  in  continuous 
journey,  and  likewise  by  passengers  of  the  Searcy  road  who 
intend  to  become  passengers  of  the  Iron  Mountain  road.     By 
reason  of  its  contiguity  to  the  platform  and  station  house  and 
the  necessary  use  as  indicated,  it  was  an  approach  to  the  plat- 
form of  the  Iron  Mountain  road  as  well  as  the  Searcy  road. 
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and  devolved  upon  the  Iron  Mountain  the  common  duty  with 
the  Searcy  road  of  exercising  ordinary  care  to  keep  it  rea- 
sonably safe  for  passengers,  which  duty  could  only  have  been 
discharged  by  lighting  the  platform  for  a  reasonable  time  be- 
fore and  after  the  arrival  and  departure  of  its  trains.  It  was 
immaterial  that  the  platform  was  erected  by  another,  and 
without  its  affirmative  permission.  It  was  its  right  and  duty 
to  object  to  a  dangerous  agency  being  placed  in  such  prox- 
imity to  its  platform  and  station  house  as  to  become  a  nec- 
essary approach  to  its  trains  by  certain  of  its  patrons,  and  its 
failure  to  object  and  to  take  steps  to  remove  was  tantamount 
to  assent  or  concurrence,  so  far  as  the  law  is  concerned,  in 
fixing  duties  and  liabilities.  The  facts  of  this  case,  in  our 
opinion,  make  the  Iron  Mountain  a  joint  tort  feasor  with 
the  Searcy  road;  and  the  principle  of  law  applicable  is  cor- 
rectly and  concisely  stated  in  i6  Am.  &  Eng.  Enc.  Law,  p. 
471,  as  follows:  "Where  a  breach  of  duty  is  committed  by 
more  than  one  person,  each  contributing  to  the  injury  as  a 
joint  tort  feasor,  the  plaintiff  has  his  election  to  make  either 
or  all  of  them  defendant.  And  it  is  not  always  essential,  in 
order  to  make  them  liable  as  joint  tort  feasors,  that  they 
should  have  acted  in  concert.  Acting  independently  and 
causing  together  a  single  injury,  they  are  liable  jointly  and 
severally.''  The  judgment  should  be  affirmed  against  both 
appellants.  ' 

Storrs  v.  Los  Angeles  Traction  Co. 

{Supreme  Court  of  Cdli/omia^  Sept.  j,  /90/,) 
[66  Pac.  Rep.  72.] 

Injury  to  Passenger — Damages — Inability  to  Attend  to  Business.*— 
In  an  action  by  a  passenger  for  injuries,  a  recovery  may  be  had  for  loss 
which  the  plaintiff  may  have  suffered  because  of  inability  to  attend  to 
his  business  after  the  accident. 

Same — Same— Same. — Where  the  evidence  in  an  action  for  injuries  to 
a  passeng-er  showed  that  the  plaintiff  was  75  years  old,  and  up  to  the 
time  of  the  injury  had  been  active  and  in  g^ood  health,  and  eng-ag^ed  in 
business  of  his  own, which  was  somewhat  extensive  and  diversifi^,  and 
that  he  had  held  positions  of  trust  in  several  financial  and  other  corpo- 
rations, which  capacity  to  transact  business  was  seriously  impaired,  an 
instruction  as  to  compensation  for  the  value  of  his  time  during-  the  period 
of  disability  and  for  the  impairment  of  his  ability  to  make  money  was 
justified,  and  was  properly  given,  though  there  was  no  evidence  that  he 
was  actually  earning  anything  at  the  time  of  the  injury. 

Excessive  Verdict.—  Under  such  evidence  a  verdict  of  $2,000  was  not 
excessive. 

Department  i.  Appeal  from  superior  court,  Los  Angeles 
county;  Lucien  Shaw,  Judge. 

Action  by  H.  E.  Storrs,  executor  of  the  estate  of  Samuel 
Merrill,  deceased,  against  the  Los  Angeles  Traction  Company, 
a  corporation.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.     Affirmed. 

♦Knopf  I/.  Philadelphia,  W.  &  B.  R.  Co.  (Del.),  20  Am.  &  Eng.  R.Cas.. 
N.  S.,  172,  and  note,  178. 
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E.  H.  Lamme  and  E.  E.  Millikin,  for  appellant. 
C.  C.  Wright,  for  respondent. 

HARRISON,  J.  The  plaintiff's  intestate  brought  this 
action  to  recover  damages  for  personal  injuries  sustained 
through  the  ne&rligence  of  the  defendant  while  being  carried  as 
a  passenger  upon  one  of  its  cars  in  the  city  of  Los  Angeles. 
The  cause  was  tried  before  a  jury,  and  a  verdict  rendered  in 
favor  of  the  plaintifi  for  the  sum  of  $2,000.  After  the  rendi- 
tion of  the  verdict  and  the  entry  judgment  thereon,  the  plain- 
tifi died,  and  his  executor  was  thereupon  substituted  as 
plaintiff  in  the  cause  under  an  order  of  the  superior  court. 
The  defendant  moved  for  a  new  trial,  which  was  denied,  and 
from  this  order  and  the  judgment  defendant  has  appealed. 

The  court  instructed  the  jury  that  they  were  not  at  liberty 
to  give  punitory  damages,  but  that  they  could  award  the 
plaintiff  '^only  such  actual  damages  as  the  evidence  shows  to 
a  reasonable  certainty  he  has  sustained  by  reason  of  the  acci- 
dent of  which  he  complains.''  It  also  gave  to  the  jury  the 
following  instruction:  **If  the  plaintifi  is  entitled  to  recover, 
the  measure  of  his  recovery  is  what  is  denominated  *  com- 
pensatory damages' ;  that  is,  such  sum  as  will  compensate 
him  for  injury  he  has  sustained.  The  elements  entering  into 
damage  are  the  following:  (i)  Such  sum  as  will  compensate 
him  for  the  expenses  he  has  paid  or  incurred  in  caring  for  and 
nursing  him  during  the  period  that  he  was  disabled  by  the 
injury,  not  exceeding  the  amount  alleged  in  the  complaint. 
(2)  The  value  of  his  time  during  the  period  that  he  was  dis- 
abled by  the  injury.  (3)  If  the  injury  has  impaired  the  plain- 
tiff's power  to  earn  money  in  the  future,  such  sums  as  will 
compensate  him  for  such  loss  of  power.  (4)  Such  reasonable 
sum  as  the  jury  shall  award  him  on  account  of  pain  and  anxiety 
he  has  suffered  by  reason  of  his  injury.  The  first  two  of  these 
elements  are  the  subjects  of  direct  proof,  and  are  to  be 
determined  by  the  jury  on  the  evidence  they  have  before  them. 
The  third  and  fourth  elements  are,  from  necessity,  left  to  the 
sound  discretion  of  the  jury ;  but  the  damages  in  all  cannot 
exceed  the  amount  alleged."  The  correctness  of  this  instruc- 
tion is  challenged  by  the  appellant  upon  the  ground  that  there 
was  no  evidence  before  the  jury  of  the  pecuniary  value  of  the 
time  lost  by  the  plaintiff,  or  from  which  the  jury  were 
authorized  to  estimate  his  earning  capacity.  It  appears  by 
the  instruction  itself  that  in  determining  the  value  of  the 
time  during  the  period  that  the  plaintiff's  intestate  was  dis- 
abled by  the  injury  the  court  limited  the  jury  to  the  evidence 
which  they  had  before  them,  and,  in  the  absence  of  any 
showing  to  the  contrary,  it  is  not  to  be  assumed  that  this 
instruction  was  disregarded.  The  court  properly  refused  the 
instruction  asked  by  the  defendant  to  the  effect  that  they 
could  not  award  any  damages  for  loss  which  the  plaintiff 
might  have  suffered   because   of  inability  to  attend  to  his 

22  (N  s)  A  &  E  R  Cae— 45 


706  CARRIBKS  OP  PASSBNG8BS  Vol  XXTT 

(NS) 

Storrs  V.  L^os  Angeles  Traction  Co 

business  since  the  happening  of  the  accident.     The  objection 
of  the  appellant  that,  as  there  was  no  specific  testimony  that 
the  plaintiff  was  earning  anything  at  the  time  of  the  injury, 
or  of  the  amount  that  he  was  capable  of  earning,  any  verdict 
of  the  jury  under  this  instruction  would  be  merely  conjecture, 
is  untenable.     His  right  to  recover  does  not  depend  upon  the 
fact  that  at  the  time  of  the  injury  he  was  actually  employed  in 
the  service  of  another,  nor  does  the  amount  of  his  recovery 
depend  upon  the  amount  of  wages  which  he  was  receiving. 
The  fact  that  he  was  not  in  the  receipt  of  any  salary  or  wages, 
but  was  attending  to  his  own  business,  does  not  deprive  him 
of  rierht  to  compensation  for  the  loss  of  his  earning  capacity, 
since  it  is  what  he  was  capable  of  earning,  rather  than  what 
he  was  actually  earning,  that  was  to  be  considered  by  the  jury. 
It  may  be  conceded  that,  in  the  absence  of  all  evidence  tend- 
ing in  any  respect  to  show  an  impairment  of  his  earning 
capacity,  the  jury  would  not  have  been  authorized  to  include 
any  compensation  therefor  in  their  verdict,  but  it  does  not 
follow  that  it  was  necessary  that  there  should  be  direct  or 
specific  testimony  that  he  was  in  the  actual  receipt  of  wages, 
or  capable  of  earning  a  specific  sum  in  any  particular  employ- 
ment.    Evidence  that  he  was  in  the  receipt  of  wages  or  of  a 
salary  would  have  been  admissible  as  an  element  upon  which 
the  jury  could  act,  but  would  not  have  been  determinative  of 
the  amount  of  their  verdict,  inasmuch  as  it  would  still   be 
necessary  to  consider  the  length  of  time  in  which  he  would 
probably  receive  that  salary,   and  the  extent  to  which   his 
capacity  for  earning  it  would  be  impaired,  and  there  could  be 
no  direct  or  specific  testimony  upon  these  points.     If  the 
circumstances  which  were  before  the  jury  show  that  by  reason 
of  the  injury  he  has  become  unable  to  perform  the  labor  or 
transact  the  business  which  he  was  accustomed  to  transact  or 
perform  prior  thereto,  he  is  entitled  to  recover  damages  there- 
for ;  and  from  the  nature  of  the  investigation  the  amount  of 
such  recovery  must  be  left  to  the  wise  discretion  of  the  jury. 
It  needs  no  evidence  to  show  that  a  plaintiff  in  full  health  and 
vigor,  who  has  lost  an  arm  or  a  hand  by  reason  of  the  negli- 
gence of  the  defendant,    has  had  his  earning  power  greatly 
impaired;  and  in  such  a  case  a  jury  would  not  be  limited  to 
nominal  damages,  although  there  should  be  no  evidence  that 
he  was  in  the  receipt  of  wages  at  the  time  of  the  injury, 
but    would    be    authorized    to    give    substantial    damages. 
Railroad  Co.   v.   Warner,    io8  111.    538;   Fisher   v.    Jansen, 
128  111.   549,    21  N.  E.  598;  District  of  Columbia  v.  Wood- 
bury,   136    U.    S.    450,   10  Sup.    Ct.    990.    34  L.   Ed.    472; 
Railway  Co.  v.  Lacy.  86  Tex.  244,    24  S.   W.   269;  Railway 
Co.  V.  Vance  (Tex.  Civ.  App.)  41  S.   W.   167.     The  rule  for 
measuring  damages  is,  however,  the  same,  whatever  may  be 
the  extent  of  the  injury,  but  the  measure  of  damages  in  any 
particular  case  will  depend  upon  the  facts  in  that  case.     No 
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testimony  is  required  upon  matters  which  are  presumably 
within  the  knowledge  or  observation  of  all  men  of  common 
intelligence.  "Juries  are  in  many  cases  permitted  to  exercise 
their  own  individual  judgments  as  to  values  upon  subjects 
presumptively  within  their  own  knowledge  which  they  have 
acquired  through  experience  or  observation,  and  the  objec- 
tion that  no  evidence  was  presented  before  them  upon  such 
subjects  ia  insufficient  to  defeat  their  verdict/'  Cederberg 
V.  Robinson,  lOO  Cal.  93,  34  Pac.  625.  In  the  present  case 
the  evidence  before  the  jury  showed  that  the  plaintiff  was  75 
years  of  age,  and  up  to  the  time  of  the  injury  had  been  active, 
and  in  good  health,  and  engaged  in  attending  to  business  of 
his  own,  which,  from  the  testimony  of  others,  appears  to  have 
been  somewhat  extensive  and  diversified.  He  had  held  posi- 
tions of  trust  in  several  financial  and  other  corporations,  and, 
although  it  does  not  appear  that  he  was  holding  these  posi- 
tions at  the  time  he  received  the  injury,  this  fact  affects 
merely  the  weight  to  be  eriven  to  the  evidence.  The  evidence 
itself  was  competent  to  be  considered  by  the  jury  in  determin- 
ing the  extent  of  his  earning  capacity.  There  was  also  evi- 
dence that,  as  a  result  of  the  injury,  he  had  become  afflicted 
with  heart  disease,  by  which  his  capacity  for  attending  to  his 
business  was  seriously  impaired.  The  plaintiff  himself  was 
also  a  witness  at  the  trial,  and  the  jury  thus  had  an  opportunity 
to  judge  of  his  ability  at  that  time.  This,  in  connection  with 
the  testimony  of  his  circumstances  and  condition  in  life 
prior  to  receiving  the  injury,  his  capacity  and  occupation, 
was  evidence  from  which  the  jury  could  estimate  his  earning 
power,  and  the  extent  of  his  damage  in  that  particular.  Upon 
these  points  the  jury  were  at  liberty  to  exercise  their  own 
judgment,  without  the  necessity  of  introducing  any  specific 
testimony  thereon  from  witnesses,  and,  unless  their  verdict 
should  appear  to  be  excessive,  it  should  not  be  disturbed. 
If  the  damage  claimed  were  of  an  extraordinary  character, — 
as,  for  example,  an  inability  to  pursue  his  calling  as  a 
physician,  or  in  anv  other  professional  capacity, — the  rule 
mierht  be  different;  but  there  is  no  claim  of  that  character 
here,  and  the  amount  of  the  verdict  does  not  appear  to  be 
excessive. 

The  other  instructions  objected  to  by  the  appellant  need 
no  particular  comment.  They  are  in  accordance  with  estab- 
lished principles  of  law.  Neither  did  the  court  err  in  exclud- 
ing the  evidence  sought  to  be  introduced  by  the  appellant. 
The  defendant  could  not  relieve  itself  of  the  consequences  of 
its  own  negligence  by  showing  that  others  were  equally  neg- 
ligent.    The  judgment  and  order  are  affirmed. 

We  concur:  GAROUTTE,  J.;  VAN  DYKE,  J. 
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Memphis  &  C.  R.  Co.  v.  Glover  et  al. 

(Supreme  Court  of  Mississippi^  Jan,  21,  /go/.) 

[29  So.  Rep.  89.] 

Cattle  Guards — Liability  of  Receivers  for  Failure  to  Maintain.* — ^Re- 
ceivers of  a  railroad  are  liable  as  such  for  damagfes  sustained  bj  reason 
of  their  failure  to  maintain  a  suitable  cattle  guard. 

Defenses  in  Proceedings  to  Revive  Action  for  Failure. to  Maintain 
Cattle  Guards  against  Purchaser  of  Franchises. — ^Where  an  action 
against  the  receivers  of  a  railroad  for  damages  occasioned  by  their  fail- 
ure to  keep  a  suitable  cattle  guard  across  the  track  was  dismissed 
because  of  the  discharge  of  the  receiver  on  a  sale  of  the  road,  on  pro- 
ceedings to  revive  the  cause  against  a  company  having  purchased  the 
land  and  franchises  in  the  state,  the  fact  that  another  company  had 
purchased  all  the  rolling  stock  and  the  rest  of  the  road  was  no  defense. 

Liability  of  Purchaser  at  Receiver's  Sale  for  Damages  from  Failure 
to  Maintain  Cattle  Guards. — Where  a  decree  authorizing  the  sale  of  a 
railroad  by  receivers  declared  that  the  purchasers  should  pay  any  lia- 
bility incurred  by  the  receiver,  and  the  deed  recited  that  such  liability 
should  be  borne  by  the  purchaser,  the  purchaser  was  liable  for  any  dam- 
ages arising  from  the  receiver's  failure  to  maintain  a  sufficient  cattle 
guard. 

Waiving  Objection  to  Revival  of  Action  by  Entering  Appearance. — 
Plaintiffs  in  an  action  against  the  receivers  of  a  railroad,  on  dismissal 
of  the  suit  by  reason  of  the  discharge  of  the  receivers  owing  to  a  sale  of 
the  road,  suggested  a  revivor  against  the  purchaser,  and  judgment  nisi 
was  entered  against  the  purchaser,  and  a  scire  facias  issued.  The  pur- 
chaser moved  to  quash  the  scire  facias  on  the  ground  that  Code  1892,  § 
669,  providing  that  suit  against  public  officers,  trustees,  or  others  in  a 
similar  position  may  be  sued  in  the  name  of  their  successors,  did  not 
authorize  the  revival,  but,  on  the  overruling  of  the  motion,  pleaded 
generally  to  the  merits.  Held^  that  by  pleading  to  the  merits  the  pur- 
chaser entered  its  appearance,  and  waived  any  objection  to  the  revival. 

Appeal  from  circuit  court,  Alcorn  county ;  E.  O.  Sykes, 
Judge. 

Action  by  P.  S.  Glover  and  another  against  the  Memphis 
&  Charleston  Railroad  Company.  From  a  judgment  in  favor 
of  plaintiffs,  defendant  appeals.     Affirmed. 

P.  S.  Glover  and  John  Parker  filed  their  declaration 
against  Charles  M.  McGhee  and  Henry  Fink,  receivers 
of  the  Memphis  &  Charleston  Railroad  Company,  alleg- 
ing that  defendants  were  at  the  time,  and  had  been  for 
several  years  prior  thereto,  operating  the  Memphis  &  Char- 
leston Railroad  as  receivers,  and  during:  the  vear  1897  they 
failed  to  keep  a  suitable  and  necessary  cattle  guard  across  its 
track  where  it  entered  the  inclosed  field  which  they  cultivated 
during  that  year.  The  suit  was  for  the  statutory  penalty  of 
$250,  and  damages  to  their  crop  caused  by  stock  entering  their 
field  over  the  cattle  guard.  McGhee  and  Fink,  as  receivers, 
demurred  to  the  declaration,  and  the  demurrer  was  over- 
ruled. About  this  time  the  Memphis  &  Charleston  Railroad 
was  sold,  and  the  receivers  were  discharged.  The  receivers 
then  pleaded  their  dischargre,  which  was  held  to  be  a  good 

*See  generally,  6  Rap.  &  Mack's  Dig.  1188  etseq,  \  20  Am.  &  Eng.  Knc. 
Law  378  et  seq. 
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defense.  Plaintiffs  then  filed  a  suggestion  of  revivor  against 
the  Memphis  &  Charleston  Railroad  Company,  and,  on  the 
facts  stated  in  their  petition,  asked  that  judgment  nisi  be 
entered  against  the  Memphis  &  Charleston  Railroad  Company, 
successors  in  right,  title,  and  interest  of  said  receivers,  and 
that  a  writ  of  scire  facias  issue  upon  said  judgment,  directing 
the  Memphis  &  Charleston  Railroad  Company  to  show  cause, 
if  any,  why  said  cause  should  not  be  revived  against 
it.  The  court  granted  the  judgment  nisi,  and  directed  that  a 
scire  facias  be  issued  against  said  company.  This  company 
appeared  and  moved  to  quash  the  scire  facias  on  the  ground 
that  a  scire  facias  could  not  issue  against  a  corporation  in  this 
state,  and  that  appellees'  right  of  action  was  barred  by  the 
statute  of  limitations,  and  that  the  judgment  nisi  upon  which  it 
was  entered  was  void  for  want  of  notice  to  it.  This  motion 
was  overruled.  The  Memphis  &  Charleston  Railroad  Company 
then  answered.  A  demurrer  to  this  answer  was  sustained. 
The  cause  was  then  revived  against  appellant  company,  and 
it  pleaded,  and  a  trial  was  had  upon  the  merits,  resulting 
in  a  verdict  and  judgment  for  the  plaintiffs. 

Inge  &  Lamb,  for  appellant. 
J.  M.  Boone«  for  appellees. 

WHITFIELD,  C.  J.  The  receivers  were  liable  as  such. 
See  Little  v.  Dusenberry,  46  N.  J.  Law,  641 ;  Klein  v.  Jewett, 
26  N.  J.  Eq.  476;  Beach,  Rec.  §  718.  Section  669  of  the 
Code  of  1892  is  as  follows:  ''Actions  by  or  against  public 
ofiBcers  in  their  official  character,  or  by  or  against  trustees  or 
commissioners  in  reference  to  the  trust  committed  to  them, 
or  by  or  against  persons  who  occupy  a  similar  position  to  that 
of  public  officers,  trustees,  or  commissioners,  shall  not  abate 
on  account  of  the  change  of  the  person  occupying  such  posi- 
tion, but  may  be  revived  and  proceeded  with  in  the  name  of 
the  successor  of  such  person."  It  is  insisted  that  the  suit 
against  the  receivers  could  not  be  revived  against  the  appel- 
lant, as  the  successor  of  the  receivers,  and  that  a  receiver  is 
not  a  person  similar  to  a  public  officer,  trustee,  or  commis- 
sioner, within  the  meaning  of  section  669.  This  suit  was 
originally  instituted  against  the  receivers.  Pending  the  suit 
the  old  Memphis  &  Charleston  Raibroad  Company  was  sold  by 
order  of  the  United  States  circuit  court  of  the  Western  district 
of  Tennessee.  At  that  sale,  which  was  of  the  whole  road  as 
an  entirety,  the  Southern  Railroad  Company,  a  corporation 
chartered  under  the  laws  of  the  state  of  Virginia,  purchased 
all  the  property  of  every  kind  and  description  in  the  states  of 
Tennessee  and  Alabama,  and  all  elsewhere,  except  the  rail- 
road, real  estate,  and  franchises  of  the  old  Memphis  &  Char- 
leston Railroad  Company  within  the  state  of  Mississippi, 
which  last  was  purchased  by  a  new  corporation  by  the  same 
name,  to  wit,  Memphis  &  Charleston  Railroad  Company,  to 
be  chartered  by  the  state  of  Mississippi,  and  which  was  sub- 
sequently chartered  by  the  state  of  Mississippi.     It  is  entirely 
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immaterial  that  the  equipments,  chattels,  choses  in  action  of 
the  old  Memphis  &  Charleston  Railroad  Company  were  all 
conveyed  to  the  Southern  Railroad  Company,  since  what  was 
involved  here  is  the  liability  to  penalty  and  damages  for  failure 
to  construct  and  maintain  a  suitable  cattle  guard  on  that  part 
of  the  road  lying  in  the  state  of  Mississippi.  It  was  failure  to 
properly  deal  in  this  respect  with  the  roadbed  and  real  estate 
within  the  state  of  Mississippi  that  gave  rise  to  this  action. 
The  terms  of  the  decree  of  the  26th  of  February,  1898, 
expressly  provided  that  "such  purchasers,  or  their  successors 
or  assigns  [in  the  plural,  and  therefore  embracing  appellant], 
should  pay  any  unpaid  indebtedness,  obligation,  or  liability 
contracted  or  incurred  by  the  receivers  before  delivery  of  the 
property  sold."  And  the  deed  made  to  the  appellant  in  pur- 
suance' of  this  decree  expressly  recites  as  a  condition,  com- 
pliance with  which  was  essential  to  the  investiture  of  title 
in  the  appellant  to  the  property  claimed  by  it  in  the  state  of 
Mississippi,  that  such  liabilities  should  be  paid  by  the  pur- 
chaser. It  is  thus  perfectly  clear  that  the  appellant,  which 
accepted  this  deed,  could  not  take  its  benefits  without  fulfilling 
the  obligations  it  imposed;  and  one  of  those  obligations 
was  to  pay  any  liabilities  incurred  by  said  receivers  before 
delivery  of  the  property  sold.  It  is  well  settled  that  under 
the  decree  and  deed  containing  such  stipulation  the  appellant 
is  liable.     Beach,  Rec.  §  735. 

But  it  is  insisted  that  if  the  appellant  is  liable  this  suit 
could  not  be  revived  against  it  by  scire  fapias,  and  that  section 
669  of  the  Code  of  1892  does  not  authorize  such  revival;  it 
being  insisted  that  a  receiver  is  not  a  person,  within  the 
meaning  of  the  section,  similar  to  a  public  officer,  trustee,  or 
commissioner.  We  do  not  think  it  material  to  consider,  in 
the  attitude  of  the  pleadings  in  this  case,  whether  technicallv 
and  literally  the  revival  was  proper  under  said  section  66q, 
for  the  reason  that  after  the  appellant's  motion  to  quash  the 
scire  facias  was  overruled  it  did  not  stand  on  the  proposition 
that  no  such  revival  could  be  had,  allow  judgment  to  be  taken 
in  the  court  below,  and  appeal  to  this  court,  presenting  that 
ground,  but  pleaded  generally  to  the  merits,  both  by  its  answer 
and  by  the  plea  of  the  general  issue  subsequently  filed,  and 
thus  entered  its  appearance.  This  course  was  a  complete 
waiver  of  any  right  to  insist  upon  an  improper  revival  by  scire 
facias.  Says  Judge  Thompson  (i  Thomp.  Corp.  §  398),  **By 
so  appearinsf,  it  admitted  its  successorship  to  the  precedent 
corporation,  and  its  liability  in  case  the  precedent  corpo- 
ration should  be  adjudged  liable."  So,  here,  by  appearing 
to  the  merits  appellant  admitted  its  successorship,  and  its 
liability  at  all  events  in  case  the  receivers  had  been  liable. 
It  is  abundantly  settled  (see  i' Thomp.  Corp.  §§  400-404.  in- 
clusive) that  consolidation  does  not  destroy  any  of  the  pre- 
cedent corporations,  in  such  a  sense  as  works  an  abatement 
of  actions  pending  against  them,    and  requires  the  plaintiff 


Am  A  Eng  CHILDRBN  711 

RCas 

Schmidt  et  ux.  v,  St.  Louis  R.  Co 

in  such  actions  to  begin  anew  against  the  consolidated  com- 
pany. It  is  variously  held  that  in  such  cases  new  process  is 
necessary,  and  that  new  process  is  not  necessary,  and  that 
the  case  may  be  proceeded  with  by  a  mere  amendment  bringing 
in  the  consolidated  company  (see  i  Thomp.  Corp.  §  403),  or 
that  a  consolidated  company  may  be  substituted  as  defendant 
by  an  order  of  the  court  to  that  efiect,  without  any  new  proc- 
ess. Whatever  may  be  the  true  construction  of  section  669 
as  to  whether  the  appellant  is  the  successor,  so  as  to  author- 
ize a  revival  by  scire  facias,  we  think,  for  the  reason  above 
given,  the  appellant  appeared  to  the  merits,  and  was  thus  for 
all  purposes  in  court. 

If  it  were  necessary  to  the  decision,  it  might  be  well  worth 
consideration  whether,  practically  and  substantially,  for  all 
the  purposes  of  justice,  the  receivers  were  not  similar  to 
trustees  or  commissioners,  and  whether  the  appellant  is  not 
the  successor  in  title  and  interest,  under  Bond  v.  State,  68 
Miss.  648,  9  South.  353,  and  Hardee  v.  Gibbs,  50  Miss.  802, 
especially  in  view  of  the  provisions  of  the  decree  and  deed 
already  mentioned,  so  as  to  authorize  the  revival.  But,  in 
the  view  we  have  taken,  it  is  unnecessary  to  decide  this. 

The  briefs  on  both  sides  in  this  case  display  great  wealth  of 
learning  and  most  diligent  research,  but  we  do  not  deem  it 
necessary  to  say  anything  further  than  that  we  find  no  error, 
and  the  judgment  is  affirmed. 


Schmidt^/  ux,  v,  St.  I<oui8  R.  Co. 

{Supreme  Court  of  Missouri^  Division  No,  /,  June  12 ^  1^1.) 

[63  S.  W.  Rep.  834.] 

Evidence — Harmless  Error  in  Admitting  Ordinance  Requiring  Grip- 
man  to  Exercise  Vigilance  to  Prevent  Accidents.* — On  trial  of  an 
action  against  a  street-railway  company  for  killing  a  child  on  the  track, 
a  certain  ordinance  of  the  city,  requiring  gripmen  on  the  first  appearance 
of  danger  to  persons  on  the  track  to  stop  the  car  in  the  shortest  time 
possible,  was  introduced  over  objections  of  defendant.  Thereafter,  on 
request  of  plaintiff's  attorney,  the  court  instructed  that  such  ordinance 
had  no  application  to  the  case,  and  was  withdrawn  from  the  considera- 
tion of  the  jury  at  the  request  of  plaintiff,  inasmuch  as  there  was  no 
claim  that  defendant's  gripman  did  not  stop  the  car,  after  discovering 
the  danger,  in  the  shortest  time  possible.  Held^  any  error  in  admitting 
the  ordinance  is  harmless. 

instruction  Warranted  by  Evidence. — Where,  in  an  action  against  a 
street-railway  company  for  killing  a  child  on  the  track,  the  father 
testified  that  the  child  was  9  years  old,  and  such  testimony  was  not  con- 
tradicted, and  witnesses  all  refer  tj  her  as  a  young  child  and  a  little 
girl,  there  was  no  error  in  assuming,  in  the  instructions  given,  that  the 
child  was  9  years  old. 

instructions  Need  Not  Set  Out  All  the  Evidence. — Where,  under  the 
evidence  as  given  by  defendant's  witnesses  in  an  action  to  recover  for 
the  death  of  a  child  killed  on  a  street-car  track,  it  was  the  plain  duty  of 

♦As  to  negligence  in  violation  of  ordinance,  see  19  Am.  &  Eng.  R« 
Cas.,  N.  S.,  119  et  seq, ;  20  Id,  225  et  seq.*,  6  Rap.  &  Mack's  Dig.  914  e^ 
seq. 
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the  gripman  to  have  sounded  his  gong^,  an  instruction  charging  the  i^rip- 
man  with  that  duty  was  not  erroneous,  in  that  it  failed  to  set  out  all 
the  evidence  introduced  by  both  parties  establishing  the  necessity  of 
such  an  act  on  his  part. 

Instruction— Consistency. — An  instruction  that  it  is  the  duty  of  a  grip- 
man  to  be  watchful,  where  he  has  reason  to  anticipate  the  sudden  appear- 
ance of  children  on  the  track,  and  to  find  for  plaintiff  if  the  g-ripmau  was 
not  so  managing  the  car  as  to  be  able  to  stop  it  quickly  when  a  child 
appeared  on  the  track,  is  not  inconsistent  with  a  statement  that  plain- 
tiff did  not  base  any  charge  of  negligence  on  the  failure  of  the  gripman 
to  stop  it  in  the  shortest  time  and  space  possible. 

Appeal  from  St.  Louis  circuit  court ;  James  E.  Withrow, 
Judge. 

Action  by  Adams  Schmidt  and  Mary  Schmidt  against  the 
St.  Louis  Railroad  Company.  Judgment  for  plaintiffs. 
From  an  order  granting  a  new  trial,  they  appeal.     Reversed. 

This  is  the  second  appeal  in  this  case.  At  the  trial  out  of 
which  this  appeal  arises  the  pleadkigs  and  evidence  were 
substantially  the  same  as  in  that  from  which  the  former 
appeal  came,  and  therefore  for  a  statement  of  the  case  we 
refer  to  the  opinion  on  the  former  appeal  (Schmidt  v.  Railroad 
Co.,  149  Mo.  269,  50  S.  W.  921),  which,  for  .the  sake  of 
brevity,  we  will  adopt  without  repeating  it  here,  nothing  only 
points  in  the  proceeding  peculiar  to  our  present  inquiry. 
During  the  trial  we  are  now  reviewing,  the  plaintiff  read  in  evi- 
dence an  ordinance  of  the  city  approved  April  4,  1889,  author- 
izing the  defendant  to  change  its  motive  power  to  cable  or 
electricity,  and  containing  a  clause  as  follows:  **The  city  of 
St.  Louis  reserves  the  right  to  regulate  the  running  of  cars 
and  the  rate  of  speed  at  which  cars  shall  be  run  on  said  rail- 
road.'' And  in  that  connection  was  also  read  the  defendant's 
acceptance  of  the  provisions  of  that  ordinance,  dated  March 
4,  1890.  Then  the  plaintiff  offered  to  read  the  following  from 
the  Revised  Ordinances  of  1892: 

**Sec.  274.  Every  person,  corporation,  company  or  copart- 
nership engaeed  in  the  business  of  transporting  passengers 
from  any  point  to  any  other  point  within  this  city,  for  hire, 
or  street  railways,  shall  be  subject  to  all  the  conditions, 
stipulations  and  requirements  of  this  article." 

**Sec.  1275.  The  following  rules  and  regulations  concerning 
the  running  of  street  railway  cars  shall  be  binding  upon  every 
person,  corporation,  company  or  copartnership  taking  out 
license  under  the  provisions  of  this  article.  *  *  *  Fourth. 
The  conductor,  motorman,  gripman,  driver,  or  any  other  per- 
son in  charge  of  each  car  shall  keep  a  vigilant  watch  for  any 
vehicles  and  persons  on  foot,  especially  children,  either  on 
the  track  or  moving  towards  it  and  on  the  first  appearance  of 
danger  to  such  persons  or  vehicles,  the  car  shall  be  stopped 
in  the  shortest  time  and  space  possible." 

The  defendant  '^objected  to  the  introduction  of  this  ordi- 
nance on  the  ground  that  it  was  not  shown  that  the  defendant 
company  was  at  the  time  of  the  accident  amenable  to  sub- 
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divisions  i  to  4  of  sect'ion  1275,  nor  that  it  has  any  application 
to  defendant."  The  objection  was  overruled,  exception 
taken,  and  the  ordinance  read.  After  the  defendant  had 
introduced  its  evidence,  and  the  testimony  on  both  sides  was 
closed,  the  counsel  for  plaintiff  arose  and  stated  to  the  court, 
in  the  presence  of  the  jury,  ''that  plaintiffs  make  no  claim  that 
the  car  which  ran  over  the  child  was  not  stopped  within  the 
shortest  time  and  space  possible  after  any  of  defendant's 
employees  became  aware  of  the  presence  of  danger,  and  that 
plaintiffs  did  not  base  any  charge  of  negligence  upon  the 
failure  of  the  gripman  in  charge  of  the  car  to  stop  the  car  in 
the  shortest  time  and  space  possible  after  he  first  became 
aware  of  any  danger  to  the  child,  Maggie  Schmidt."  The 
case  was  submitted  to  the  jury  upon  instructions,  the  correct- 
ness of  some  of  which  are  challenged,  and  those  will  be  set  out 
hereinafter,  when  we  come  to  consider  the  objections  urged 
against  them.  There  was  a  verdict  for  the  plaintiffs  for 
$S,ooo,  which,  upon  defendant's  motion  for  a  new  trial,  was 
set  aside,  and  a  new  trial  awarded,  from  which  action  the 
plaintiffs  have  taken  this  appeal.  The  grounds  upon  which 
the  court  sustained  the  motion  for  a  new  trial  were  the  admis- 
sion in  evidence  of  the  fourth  clause  of  section  1275  of  the 
Revised  Ordinances,  and  the  giving  of  instructions  i,  3,  and 
4  asked  by  the  plaintiffs.  Those  are  the  only  features  of  the 
trial  concerning  which  any  complaint  is  made  by  the  defend- 
ant, and  the  only  points  to  which  our  attention  is  drawn  in 
the  briefs. 

Sale  and  Sale,  for  appellants. 

Boyle,  Priest  &  Lehmann  and   Geo.   W.    Easley,    for  re- 
spondent. 

VALLIANT,  J.  (after  stating  the  facts),  i.  When  the 
ordinance  in  question  was  offered,  the  objection  to  its  intro- 
duction was  placed  upon  the  very  vague  and  indefinite  ground 
that  the  defendant  was  not  amenable  to  it,  and  that  it  did 
not  apply  to  defendant.  If  the  counsel  making  the  objection 
had  said,  as  is  now  said,  that  the  defendant  was  not  bound  by 
the  ordinance,  because  there  was  no  evidence  to  show  that  it 
had  agreed  to  be  so  bound,  the  attention  of  the  court  and 
opposing  counsel  would  have  been  brought  to  the  point ;  but 
to  say  that  the  defendant  was  not  amenable,  or  that  the  ordi- 
nance was  not  applicable,  is  scarcely  more  definite  than  to 
say  the  testimony  was  incompetent  and  immaterial.  The 
objection  should  be  specific  enough  to  inform  the  court  and 
opposing  counsel  of  the  real  ground  on  which  it  is  based. 
Margrave  V.  Ausmuss,  51  Mo.  566;  Primm  v.  Raboteau,  56 
Mo.  507;  Shelton  v.  Durham,  76  Mo.  434;  Peck  v.  Chouteau, 
91  Mo.  138.  3  S.  W.  577:  Drey  V.  Doyle,  99  Mo.  459,  12  S. 
W.  287.  There  was  testimony,  however,  to  show  that  the 
defendant  had  agreed  to  be  bound  by  that  ordinance.  When 
the  privilege  to  change  from  horse  power  to  the  more  dan- 
gerous motor  was  conferred  by  the  city,    it  was  stipulated 
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that  the  city  reserved  the  right  "to  regulate  the  ranning  of 
cars  and  the  rate  of  speed/'  etc.,  and  this  the  defendant 
corporation  agreed  to.  It  is  now  argued  that  that  refers 
only  to  the  speed  of  the  trains,  but  we  think  it  is  very  much 
more  comprehensive.  To  regulate  the  running  of  the  cars 
includes  the  power  to  prescribe  the  care  that  is  to  be  taken 
to  run  them  through  the  populous  streets  with  as  little  danger 
as  may  be,  consistent  with  a  reasonable  exercise  of  the  fran- 
chise granted,  and  the  ordinance  now  complained  of  goes  no 
further.  Murphy  v.  Railway  Co.,  153  Mo.  252,  54  S.  W.  442, 
is  quoted  as  authority  for  the  proposition  that  acceptance  of 
the  special  ordinance  was  not  acceptance  of  the  general  ordi- 
nance. But  the  rule  there  laid  down  does  not  apply  to  the 
facts  here.  It  was  there  held  that  the  giving  of  bond  to 
indemnify  the  city  against  loss  by  reason  of  the  railroad 
company's  failure  to  comply  with  the  terms  of  general  ordi- 
nances implied  that  the  company  would  be  bound  by  the 
terms  of  all  ordinances  which  a  failure  to  observe  would  result 
in  damages  to  the  city,  but,  since  a  failure  to  observe  the 
ordinance  in  question  in  that  case  would  not  so  result,  it  was 
not  covered  by  the  implied  agreement.  But  in  the  case  at 
bar  we  have  a  franchise  granted  by  the  city  upon  an  express 
condition,  and  accepted  by  the  company  upon  the  terms 
granted.  But,  even  without  that  ordinance,  under  the  undis- 
puted facts  of  this  case, — facts  shown  as  well  by  the  testimony 
of  the  defendant  as  by  that  of  the  plaintiffs, — the  law  imposed 
on  the  defendant's  servant  the  duty  of  keeping  a  vigilant 
watch,  and  holding  its  cars  in  control  to  stop  in  the  shortest 
time  and  space  possible  to  avoid  such  a  catastrophe  as  resulted. 
The  gripman  saw  this  flock  of  school  children  just  dismissed 
from  school,  some  on  the  sidewalk  and  some  chasing  across 
the  street  in  front  of  his  train.  He  said  that  two  wagons 
were  on  the  track  in  his  front,  and  a  buggy  to  the  east,  so  as 
to  shut  out  his  view  of  the  sidewalk.  Was  it  not,  then,  the 
dictates,  of  the  most  ordinary  prudence  that  he  should  have 
had  his  car  under  control,  used  whatever  appliances  he  had  at 
hand  to  sound  the  alarm  of  his  approach,  and  kept  a  vigilant 
watch.?  Under  the  undisputed  facts  of  this  case,  the  court 
would  have  been  justified  in  instructing  the  jury  that  such 
was  the  gripman 's  duty  even  if  there  had  been  no  ordinance. 
The  ordinance  in  evidence  therefore  added  nothing  to  the 
case  of  which  the  defendant  could  complain.  But,  after  the 
testimony  was  all  in,  the  plaintiff's  counsel,  seeming  to  be 
satisfied  that  the  evidence  showed  that  the  gripman  did  stop 
the  car  as  soon  as  he  possibly  could  after  actually  seeing  the 
child,  stated  to  the  court,  in  the  presence  of  the  jury,  that  no 
claim  of  negligence  in  that  particular  was  made,  and  asked 
an  instruction  to  that  effect,  which  was  given.  The  instruc- 
tion is  as  follows:  **(7)  The  lury  are  instructed  that  the 
plaintiffs  in  this  case  make  no  claim  that  the  car  which  ran 
over  the  child  was  not  stopped  within  the  shortest  time  and 
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space  possible  after  any  of  the  defendant's  employees  became 
aware  of  the  presence  of  danger,  and  that  plaintiffs  do  not 
base  any  charee  of  negligence  upon  the  failure  of  the  gripman 
in  charge  of  the  car  to  stop  the  car  in  the  shortest  time  and 
space  possible  after  he  first  became  aware  of  any  danger  to 
the  child,  Maggie  Schmidt ;  and  you  are  therefore  instructed 
that  that  portion  of  the  ordinance  of  the  city  of  St.  Louis  read 
in  evidence  which  provides  that  on  the  first  appearaAce  of 
danger  to  persons,  either  on  the  track  or  moving  towards  it, 
the  car  should  be  stopped  in  the  shortest  time  and  space  pos- 
sible, has  no  application  to  the  facts  of  this  case,  and  the  jury 
are  instructed  to  disregard  that  portion  of  the  said  ordinance, 
and  tkat  portion  of  said  ordinance  is  withdrawn  from  your 
consideration  ai  the  request  of  plaintiffs.^'  The  words  in 
italics  at  the  close  were  required  to  be  added  by  the  court 
before  giving  the  instruction.  This  act  on  the  part  of  plain- 
tiffs' counsel  was  proper  and  regular.  The  ordinance  had  been 
introduced  in  evidence  in  the  plaintiffs'  case  in  chief.  After 
the  defendant's  testimony  was  in,  and  the  plaintiffs'  counsel 
was  satisfied  that  it  showed  that  the  gripman,  after  he  saw 
the  child  in  peril,  had  not  neglected  to  do  anything  that  he 
could  do  to  avert  the  danger,  he  frankly  so  stated,  and  elim- 
inated that  point  from  the  case.  He  could  not  have  been 
expected  to  do  that  before  he  had  heard  the  defendant's  evi- 
dence, because  he  could  not  know  before  to  what  degree  the 
evidence  would  show  that  the  gripman  had  performed  his  duty 
at  that  juncture.  Therefore,  even  if  there  had  been  error  in 
admitting  the  ordinance  in  evidence,  it  was  obviated  by  the 
statement  of  the  counsel  and  the  instruction  given,  to  the  ex- 
tent, at  least,  of  withdrawing  from  the  consideration  of  the 
jury  that  part  of  the  ordinance  relating  to  the  duty  of  the 
gripman  after  the  danger  became  apparent,  leaving  only 
the  declaration  that  it  was  his  duty  to  keep  a  vigilant  watch, 
which  duty,  under  the  circumstances,  the  law  imposed 
independent  of  the  ordinance.  Winters  v.  Railway  Co.,  99 
Mo.  509,  12  S.  W.  652,  6  L.  R.  A.  536;  Hanlon  V.  Railway 
Co..  104  Mo.  381,  16  S.  W.  233;  Bunyan  v.  Railway  Co.,  127 
Mo.  12,  29  S.  W.  845.  There  was  nothing  in  reference  to  the 
ordinance  that  justified  the  granting  of  a  new  trial. 

2.  The  first  instruction  given  for  the  plaintiffs  was  as  fol- 
lows: **(i)  Upon  the  issue  as  to  whether  the  deceased  was 
guilty  of  negligence  contributing  to  her  death,  such  as  will 
prevent  the  plaintiffs  from  recovering  in  this  case,  the 
court  instructs  you  that  the  law  requires  all  persons  situated 
as  deceased.  Maggie  Schmidt,  was,  when  and  before  the  acci- 
dent happened,  to  exercise  ordinary  care  and  caution  to  avoid 
injury  to  themselves,  and  that  the  absence  of  such  care  and 
caution  constitutes  negligence.  In  determining,  however, 
whether  the  deceased,  Maggie  Schmidt,  was  exercising  such 
care  and  caution,  the  jury  should  take  into  consideration  her 
age  and  capacity,  since  the  law  requires  of  a  child  nine  years 
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old  only  such  care  and  caution  as  might  reasonably  be  ex* 
pected  of  one  of  her  age  and  capacity  under  similar  circum- 
stances. If,  therefore,  you  find  that  the  deceased,  Maggie 
Schmidt,  in  going  upon  defendant's  track,  was  using  that 
degree  of  care  which,  in  the  ordinary  experience  of  mankind, 
was  to  be  expected  of  one  of  her  age  and  capacity  under 
similar  circumstances,  then  she  was  not  guilty  of  negligence, 
within  the  meaning  of  the  law  and  these  instructions.  The 
court  further  instructs  you  that  the  burdens  of  proving  that 
the  deceased,  Maggie  Schmidt,  was  guilty  of  negligence  con- 
tributing to  her  death,  is  upon  the  defendant.''  The  objec- 
tion ofiered  to  this  is  that  it  assumes  that  the  child  was  9  years 
old.  A  fact  which  is  really  in  dispute  should  never  be 
assumed  in  an  instruction,  but  a  minor  point,  about  which 
there  is  no  dispute,  which,  though  technically  in  issue,  is 
virtually  conceded,  may  sometimes  be  assumed  without  ren- 
dering the  instruction  reversible  error.  In  this  case  the  only 
evidence  as  to  the  child's  age  was  given  by  her  father,  who 
said  she  was  9  years  old.  There  was  no  question  or  contra- 
diction of  that.  She  was  spoken  of  by  the  witnesses  for 
defendant,  as  well  as  for  plaintiff,  as  a  young  child,  and  'Hbe 
little  girl, ' '  all  through  the  trial.  The  defendant  refers  to 
her  as  such  in  the  instructions  it  asked.  The  exact  age  of  the 
child  was  not  made  a  point  of  dispute,  and  a  year  or  two 
younger  or  older  would  have  made  no  difference  in  the  case. 
On  the  point  of  the  child's  contributory  negligence,  the  court 
gave  an  instruction  at  the  request  of  the  defendant  which  was, 
in  effect,  that,  if  she  was  old  enough  to  know  that  if  she  got 
in  front  of  an  aoproaching  car,  she  was  liable  to  get  hurt,  her 
negligence  would  defeat  a  recovery.  If  that  were  the  test  of 
discretionary  age,  there  would  be  no  use  in  attempting  to 
draw  any  distinction  between  the  negligent  act  of  the  child 
large  enough  to  be  out  of  its  nurse's  arms  and  that  of  an  adult 
person.  That  instruction  of  defendant's  was  more  favorable  to 
it  than  the  law  authorized.  The  defendant  has  nothing  to  com- 
plain of  on  account  of  plaintiffs'  first  instruction. 

3.  The  third  instruction  is:  **(3)  The  court  instructs  the 
jury  that  it  was  the  duty  of  the  defendant's  gripman  to  sound 
his  gong  or  bell  when  approaching  Lemp  avenue,  so  as  to  give 
notice  to  persons  desiring  to  cross  said  street  of  the  approach 
of  the  train  of  cars ;  and  if  you  find  from  the  evidence  that 
said  gripman  failed  to  sound  his  gong  or  bell,  or  give  any 
other  warning,  when  approaching  said  avenue,  and  that,  but 
for  his  failure  to  so  sound  his  gong  or  bell  or  give  such  warn- 
ing, the  accident  complained  of  would  not  have  happened, 
your  verdict  should  be  for  the  plaintiffs,  unless  you  also  find 
from  the  evidence  that  Maggie  Schmidt,  at  the  time  she  was 
killed  by  defendant's  cars,  was  not  using  that  degree  of  care 
in  going  upon  defendant's  track  which,  in  the  ordinary  expe- 
rience of  mankind,  was  to  be  expected  of  a  girl  of  her  age  and 
capacity  under  the  circumstances  shown   in  the  evidence." 
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The  complaint  of  this  instruction  is  that  it  declares  it  to  have 
been  the  duty  of  the  {^'ipman  to  sound  his  gong  or  bell  on 
approaching  Lemp  avenue,  and  that  if  he  failed  to  do  so, 
and  the  injury  resulted  in  consequence,  the  defendant  was 
liable.  The  argument  for  respondent  is  that  there  is  no  stat- 
ute or  other  positive  law  requiring  a  street-railroad  gripman 
to  ring  his  bell  or  gong  at  the  approach  of  a  street  crossing, 
and  therefore  whether  it  was  incumbent  on  this  gripman  to 
have  done  so  on  this  occasion  depends  on  the  circumstances 
of  the  case,  and  was  a  question  of  fact  for  the  jury.  The 
learned  counsel  say :  ''We  do  not  say  that  there  may  not  arise 
circumstances  which  will  make  it  the  duty  of  street-railway 
companies  to  sound  a  bell  when  approaching  a  street  crossing. 
But  we  do  contend  that  such  a  duty  is  not  an  absolute  one 
imposed  by  the  law  in  other  cases  than  where  proper  care  for 
the  safety  of  others  require  it.'*  The  learned  counsel  are 
correct  in  the  abstract  proposition  of  law  as  stated.  There 
is  no  statute  making  it  the  duty  of  the  gripman  to  sound  the 
gong  or  bell  at  the  approach  of  a  street  crossing,  and  there  is 
no  law  making  a  failure  to  do  so  negligence  per  se.  Such 
failure  becomes  negligence  only  when  the  circumstances 
render  the  ringing  of  the  bell  necessary,  and,  if  the  circum- 
stances are  in  dispute,  whether  the  occasion  is  such  as  calls 
for  the  sounding  of  the  bell  is  a  question  of  fact  for  the  jury. 
Now,  if,  instead  of  instructing  the  jury  as  the  court  in  this 
case  did,  that  it  was  the  duty  of  the  gripman  to  ring  the  gong 
or  bell  as  he  approached  Lemp  avenue,  the  court  had  said 
that  if  the  jury  find  from  the  evidence  that  this  train  of  cars 
was  passing  north  on  Broadway,  on  down  grade,  at  the  rate 
of  twelve  miles  an  hour;  that  there  was  a  flock  of  school 
children  on  the  street,  just  dismissed  from  school  for  the 
noon  recess,  some  chasing  across  the  street  in  front  of  the 
train,  and  some  on  the  sidewalk ;  that  wagons  and  a  buggy 
obstructed  the  gripman's  view  of  the  sidewalk  to  the  east, 
and  obstructed  a  view  of  the  car  by  persons  on  the  sidewalk ; 
that  Lemp  avenue  ran  out  of  Broadway  to  the  west,  between 
Marine  avenue  and  President  street,  so  that,  if  any  of  those 
children  on  the  east  sidewalk  were  aiming  for  Lemp  avenue, 
they  would  cross  Broadway  at  that  point;  and  if  the  jury 
should  also  find  from  the  evidence  that  the  defendant's  grip 
car  was  furnished  with  a  bell  or  gong,  as  the  means  of  giving 
warning  of  the  approach  of  the  train ;  then  it  was  the  duty 
of  the  gripman,  under  those  conditions,  to  sound  the  gong  as 
he  approached  Lemp  avenue,  and  if  he  failed  to  do  so,  and 
if  by  his  failure  the  accident  occurred,  the  defendant  was  lia- 
ble,— the  instruction  would  have  been  without  reproach,  under 
the  rule  as  stated  by  the  learned  counsel.  But  is  it  the  duty 
of  the  court  to  require  the  jury  to  find  facts  that  are  undis- 
puted and  established  by  the  evidence  of  both  sides .^  The 
facts  stated  in  the  hypothetical  instruction  above  given  were 
testified  to  by  the  defendant's  gripman   and  other  witnesses. 
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Even  if  we  were  to  carry  the  rule  forbidding  the  assuming:  of 
facts  which  the  pleadings  put  in  issue  to  the  extent  of  holdini: 
that  an  instruction  given  at  the  request  of  one  party  should 
not  assume  facts  which  the  testimony  of  the  other  party  tends 
to  establish,  still  the  appellate  court  would  not  be  justified  in 
reversing  a  judgment  on  account  of  such  a  technical  error  not 
** materially  afiecting  the  merits  of  the  action.'*  Rev.  St. 
1899,  §  865.  We  think,  under  the  unquestioned  circumstances 
of  this  case,  it  was  the  duty  of  the  gripman  to  have  sounded 
his  gong  on  the  approach  of  Lemp  avenue ;  and  the  inference 
is  strong  that  if  he  had  done  so  the  child,  who  according  to 
the  gripman's  own  evidence,  probably  could  not  see  the  car, 
on  account  of  the  buggy,  would  have  heard  the  gong,  and 
would  not  have  run  into  the  danger.  We  see  no  error  in  that 
instruction. 

4.  The  fourth  instruction  given  for  plaintiffs  is:  "(4)  The 
court  instructs  the  jury  that  the  law  requires  that  the  defend- 
ant's servants  should  be  watchful  to  see  that  the  way  is  clear 
in  the  direction  in  which  the  train  is  going,  and  that,  where 
they  have  reason  to  anticipate  the  sudden  and  unex- 
pected appearance  of  children  upon  or  approaching  the 
track,  they  should  so  manage  the  grip  and  brakes  of 
the  cars  as  to  be  able  to  stop  the  cars  quickly  and 
readily,  should  occasion  require.  If,  therefore,  under  all 
the  circumstances  detailed  in  the  evidence,  you  find  that  there 
was  reason  to  anticipate  the  sudden  and  unexpected  appear- 
ance of  children  upon  or  approaching  the  track  at  the  inter- 
section of  Lemp  avenue  with  Broadway,  and  you  further  find 
that  defendant's  servants  in  charge  of  its  train  of  cars  were 
not  so  managing  its  grip  and  brakes  so  as  to  be  able  to  stop 
said  train  quickly,  should  occasion  require,  and  you  further 
find  that  the  death  of  the  plaintiffs'  daughter  was  caused  by 
the  failure  of  defendant's  servants  to  so  manage  said  grips 
and  brakes,  then  your  verdict  must  be  for  the  plaintiffs,  unless 
you  should  also  find  from  the  evidence  that  Maggie  Schmidt, 
at  the  time  she  was  killed  by  defendant's  cars,  was  not  usine 
that  degree  of  care  in  going  upon  defendant's  tracks  which, 
in  the  ordinary  experience  of  mankind,  was  to  be  expected  of 
a  girl  of  her  age  and  capacity  under  the  circumstances  shown 
in  the  evidence. "  The  insistence  is  that  this  instruction  is 
inconsistent  with  instruction  No.  7,  above  quoted,  and  com- 
mented on-  in  the  first  paragraph  of  this  opinion,  and  incon- 
sistent with  the  statement  of  plaintiff's  counsel  that  he  ''did 
not  base  any  charge  of  negligence  upon  the  failure  of  the  grip- 
man  in  charge  of  the  car  to  stop  it  in  the  shortest  time  and 
space  possible. "  The  statement  of  the  counsel  referred  to, 
and  the  instruction  given  in  pursuance  of  it,  had  reference  only 
to  that  part  of  the  ordinance  which  requires  the  gripman  to  stop 
the  car  in  the  shortest  time  and  space  possible  after  the 
danger  was  seen.  But  this  instruction  has  reference  only  to 
the  duty  of  the  gripman  in   keeping  a  lookout  for  danger  and 
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holding  his  machine  in  control.  Surely  it  cannot  be  con- 
tended that,  under  the  circumstances  of  this  case,  it  was  not 
the  duty  of  the  gripman  to  be  on  the  lookout  and  have  the 
appliances  for  the  control  of  the  train  in  hand.  True,  when 
he  was  going  down  that  grade  at  12  miles  an  hour,  with  brakes 
off  and  gong  silent,  either  unobservant  of  the  children  or 
indifferent  to  their  danger,  and  the  little  girl  suddenly  appeared 
from  behind  the  buggy,  he  used  every  means  at  hand  then  to 
avert  the  danger,  and  stopped  in  the  shortest  time  and  space 
possible.  But  this  instruction  relates  to  his  duty  before  that 
crisis  was  reached.  The  testimony  showed  that  the  pedestrians 
generally,  including  the  school  children  going  from  Broadway 
into  Lemp  avenue,  passed  on  the  sidewalk  on  the  east  side  of 
Broadway  until  they  came  opposite  the  intersection  of  Lemp 
avenue,  and  then  crossed  over,  as  this  child  was  evidently 
aiming  to  do.  If  the  gripman  had  been  on  the  lookout  as  this 
instruction  said  it  was  his  duty  to  have  been,  he  would  have 
seen  those  children  on  the  sidewalk;  and  if,  as  he  said,  the 
buggy  obscured  his  view,  he  ought  reasonably  to  have  appre- 
hended that  some  were  likely  or  liable  to  emerge  from  behind 
that  obstruction  when  the  crossing  for  Lemp  avenue  was 
reached ;  and  if  he  had  been  on  the  watch  then,  and  holding 
bis  train  in  control,  the  probabilities  are  that  the  child  would 
not  have  been  killed.  The  language  of  the  instruction  is 
criticised  because  it  makes  it  the  duty  of  the  gripman  to 
anticipate  the  unexpected.  That  critcism  is  hypercritical. 
The  verdict  was  unquestionably  for  the  right  party,  and 
there  was  no  error  committed  which  would  justify  the  setting 
of  it  aside.  The  judgment  is  reversed,  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  overrule  the  motion 
for  a  new  trial,  and  enter  judgment  for  the  plaintiffs  in  accord- 
ance with  the  verdict. 

BRACE,  P.  J.,  and  ROBINSON,  J.,  concur;  MARSHALL. 
J.,  in  the  result.  

NosLBR  V.  Coos  Bat,  R.  &  B.  R.  &  Nav.  Co. 

{Supreme  Court  0/  Oregon^  April  75,  igoi,) 
[64  Pac.  Rep.  644.] 

Streets  and  Highways — Evidence  to  Show  Location  in  Action  for  Per- 
sonal Injuries. — Where  a  public  highway  had  been  used  by  the  public 
for  10  years  as  located  by  the  county  court,  the  county  court's  proceed- 
ings, thoui^h  irregular,  were  admissible  to  show  location  in  an  action 
for  injuries  occasioned  by  an  unauthorized  excavation  within  the 
roadway. 

Pleading— Ri^ht  to  Amend  Answer  to  Show  That  Excavation  in  High- 
way Causing  Injury  Was  Made  by  Contractor. — Plaintiff  sued  for  inju-' 
ries  occasioned  by  an  excavation  made  by  the  defendant  company  in  a 
public  highway.  The  answer  did  not  deny  making*  the  excavation,  and 
defendant  asked  leave  to  amend  by  inserting  such  a  denial,  and  offered 
to  prove  that  the  excavation  was  made  by  a  contractor.  Heldy  that  the 
refusal  to  allow  the  amendment  was  not  an  abuse  of  discretion. 

Unguarded  Embankment  and  Defective  Brake — Contributory  Neg- 
ligence.— The  defendant  company,  without  authority,  made  an  excava^ 
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tion  in  a  60-foot  public  hig^hway,  so  that  only  11  feet  of  roadway 
remained,  and  left  an  un^^uarded  embankment,  4  feet  high,  within  3 
feet  of  the  beaten  track.  Plaintiff,  who  had  not  been  upon  the  highway 
since  the  excavation,  asked  for  a  gentle  team  and  good  wagon  to  make 
a  journey  over  it.  Plaintiff  was  injured  by  the  team  and  wagon  falling 
into  the  excavation  on  failure  of  the  wagon  brake  to  work.  Held^ 
that  plaintiff  was  not  guilty  of  contributory  negligence  as  a  matter  of 
law. 

Contributory  Negligence — Loss  of  Presence  of  Mind.* — Where  plain- 
tiff was  injured  by  his  team  and  wagon  falling  over  an  embankment 
made  by  the  defendant  company  in  a  public  highway,  the  fact  that 
plaintiff,  when  confronted  with  the  difficulty,  did  not  act  in  the  best 
way,  or  exercise  that  presence  of  mind  required  of  a  prudent  man 
under  ordinary  circumstances,  constituted  no  defense  to  an  action  for 
his  injuries. 

Contributory  Negligence — Question  for  Jury. — Where  plaintiff  sus- 
tained injuries  by  his  team  backing  into  an  excavation  made  by  the 
defendant  company  in  a  public  highway,  the  questions  of  the  care  exer- 
cised by  plaintiff  at  the  time  of  the  accident,  and  whether  he  was  a 
skillful  driver,  were  properly  submitted  to  the  jury. 

Appeal  from  circuit  court,  Coos  county :  Henry  L.  Benson, 
Judge. 

Action  by  J.  H.  Nosier  against  the  Coos  Bay,  Roseburfi:  & 
Eastern  Railroad  &  Navigation  Company.  From  a  judgment 
in  favor  of  plaintifi,  defendant  appeals.  Affirmed.  See  63 
Pac.  10150. 

This  is  an  action  to  recover  damages  for  injuries  to  plain- 
tifi from  being  thrown  over  an  embankment,  alleged  to  have 
been  made  by  the  defendant  company  within  the  limits  of 
a  public  highway.  In  1874  the  county  court  of  Coos  county 
attempted  to  locate  a  county  road,  60  feet  wide,  from  Coquille 
City  to  North  Fork  bridge,  which  was  open  to  travel,  and  has 
ever  since  been,  and  now  is,  used  as  a  public  highway,  and 
one  of  the  principal  thoroughfares  of  the  county.  In  conse- 
quence of  some  supposed  irregularities  in  its  proceedings,  the 
county  court,  in  1886,  attempted  to  relocate  the  road  over  the 
route  formerly  surveyed.  Some  time  between  1890  and  1893, 
in  the  construction  of  the  defendant's  railroad,  a  cut  about  30 
feet  deep  was  made  at  a  point  where  the  wagon  road  passes 
along  the  side  of  a  hill,  immediately  below,  and  only  3  or  4 
feet  from,  the  beaten  roadway,  and  within  its  exterior  limits. 
This  cut  was  made  without  any  agreement  with  the  county 
court  for  the  use  of  the  highway  by  the  railroad  company, 
and  left  a  space  of  only  10  or  11  feet  between  a  bank  4  or  5 
feet  high  on  the  upper  side  of  the  road  and  the  edge  of  the 
cut,  which  at  the  time  of  the  accident  was  not  guarded  or 
protected  in  any  way.  Prior  to  the  construction  of  the  rail- 
road, the  hillside  below  the  beaten  wagon  track  had  a  slope 
of  perhaps  25  or  30  degrees,  and  was  covered  with  brush  and 
timber.  On  the  morning  of  October  18,  1897,  the  plaintiff, 
who  resides  at  Coquille  City,  hired  a  team  and  light  spring 
wagon,  and,  with  his  wife  and  two  other  ladies,  drove  out  five 
or  six  miles,  to  Norway.     This  was  his  first  trip  over  the  road 

*See  note^  12  Am.  &  Eng^.  R.  Cas.,  N.  S.,  789  et  seq. 
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since  the  construction  of  the  railway.  Some  time  in  the 
afternoon,  after  loading  into  the  wasron  five  or  six  boxes  of 
apples,  they  started  to  return  home.  As  they  reached  a 
point  opposite  to,  or  a  few  feet  beyond,  the  excavation  made 
in  the  construction  of  defendant's  railroad,  and  while  ascend- 
ing a  steep  incline,  they  suddenly  and  unexpectedly  met 
another  team  and  wagon  coming  around  a  bend  in  the  road. 
As  there  did  not  seem  to  be  room  to  pass,  the  plaintiff  stopped 
his  team,  but,  owing  to  the  manner  in  which  his  wagon  was 
loaded,  the  brake  failed  to  work,  and  the  horses,  becoming 
restive  and  beyond  his  control,  backed  the  wagon,  with  its 
occupants,  over  the  bank  and  into  the  excavation,  severely 
injuring  the  plaintiff,  and  killing  his  wife.  The  complaint 
alleges  that  the  excavation  was  made  by  the  defendant  com- 
pany, within  the  limits  of  the  county  road,  wrongfully  and 
unlawfully.  The  answer  denies  that  it  was  wrongfully  made, 
but  admits,  by  not  denying,  that  it  was  made  by  the  defendant 
company.  It  also  sets  up  the  defense  of  contributory  negli- 
eence.  The  trial  below  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  in  the  sum  of  $i,ooo,  and  defendant  appeals, 
assigning  as  error  (i)  the  admission  in  evidence  of  the  pro- 
ceedings of  the  county  court  in  the  matter  of  the  location  and 
relocation  of  the  county  road;  (2)  in  denying  the  application 
of  the  defendant  to  amend  its  answer ;  (3)  in  overruHng  its 
motion  for  a  nonsuit,  made  at  the  close  of  plaintiff's  testi- 
mony; and  (4)  in  giving  and  refusing  certain  instructions. 

S.  H.  Hazard,  for  appellant. 
E.  B.  Watson,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  It  is  urged  that 
the  court  erred  in  admitting  in  evidence  the  records  of  the 
county  court  in  the  matter  of  the  location  and  relocation  of 
the  road,  for  the  reason  that  they  show  on  their  face  that  the 
court  was  without  jurisdiction  over  the  subject-matter  or  the 
parties  to  be  affected  by  the  establishment  of  the  road.  We 
had  occasion,  in  the  recent  case  of  Bayard  v.  Oil  Co.  (Or.) 
63  Pac.  614,  to  consider  the  question  of  the  competency  as 
evidence  of  irregular  and  ineffectual  proceedings  of  a  county 
court  in  the  matter  of  the  establishment  of  a  county  road  in 
an  action  brought  by  a  traveler  to  recover  damages  for  an 
injury  alleged  to  have  been  received  by  him,  caused  by  an 
encroachment  by  the  defendant  on  the  public  highway.  It 
was  held,  in  effect,  that  such  proceedings  are  evidence  of 
color  of  title,  and  that  a  subsequent  user  by  the  public  of  the 
road  attempted  to  be  located,  for  the  statutory  period,  if 
begun  and  continued  with  reference  to  the  proceedings  of  the 
county  court,  is  proof  of  a  legal  highway,  the  full  width 
designated  in  such  proceedings.  It  is  undisputed  that  the 
road,  as  attempted  to  be  located,  was  afterwards  opened,  and, 
prior  to  the  accident,  had  been  in  continuous  use  by  the  pub- 
lic as  a  highway  for  more  than  10  years.     The  proceedings  of 

22  (n  s)  A  &  E  R  Cas— 46 
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the  court  were  therefore  competent  and  admissible  as  testi- 
mony, and,  in  connection  with  the  public  user,  sufficient 
proof  of  the  establishment  of  the  road  60  feet  in  width.  It 
is  also  admitted,  or  undisputed,  that  the  cut  made  in  the  con- 
struction of  the  defendant  company's  railroad  is  within  such 
60-foot  limit,  and  was  made  without  permission  of  the  county 
authorities.  It  is  therefore  a  nuisance,  and  a  traveler  who, 
while  himself  using  ordinary  care,  is  injured  thereby,  has  a 
cause  of  action  against  the  person  or  company  responsible 
therefor.  1 5  Am.  &  Eng.  Enc.  Law  (2d  Ed. )  433 ;  Ang.  &  D. 
Highw.  (2d  Ed.)  §  290;  Congrevev.  Smith,  18 N.  Y.  7q;  Beck 
V.  Carter,  68  N.  Y.  283. 

The  answer  does  not  deny  that  the  cut  was  made  by  the 
defendant  company,  but,  after  the  motion  for  a  nonsuit  had 
been  overruled,  the  defendant  applied  to  the  court  below  for 
permission  to  amend  it,  so  as  to  make  such  denial,  and  in 
support  thereof  stated  that,  if  the  amendment  was  allowed, 
it  proposed  to  show  that  it  was  made  by  a  contractor,  and 
not  by  the  company.  The  application  for  leave  to  amend 
was  denied,  and  this  ruling  is  assigned  as  error.  If  it  be  con- 
ceded that  a  railroad  company  is  not  liable  for  an  injury 
caused  by  an  excavation  in  a  public  highway  made  bv  a  con- 
tractor in  the  construction  of  its  road  (but  see  McAllister  v. 
City  of  Albany,  18  Or.  426,  23  Pac.  845),  there  was  no  reversi- 
ble error  in  denying  the  application.  The  motion  was 
addressed  to  the  sound  discretion  of  the  trial  court,  and,  as 
there  was  no  abuse  thereof,  its  action  will  not  be  disturbed. 
We  must  assume,  therefore,  under  the  pleadings  and  the 
record,  that  the  cut  was  made  by  the  defendant  compan5\  or 
that  it  is  responsible  therefor  the  same  as  if  it  had  been  so  made. 

This  brings  us  to  the  question  of  the  plaintiff's  contributory 
negligence.  As  has  often  been  said,  contributory  negligence 
is  usually  a  question  for  the  jury.  The  elements  which  enter 
into  its  consideration  are  generally  of  such  a  nature  as  to  make 
it  an  issue  of  fact.  Indeed,  even  when  the  facts  are  not  dis- 
puted, but  different  inferences  may  be  drawn  from  them,  the 
question  is  still  for  the  jury.  In  considering  this  phase  of 
the  case,  it  is  important  to  bear  in  mind  that  plaintiff  was 
traveling  along  a  public  highway,  where  he  had  a  right  to  be, 
and  that  the  defendant,  for  its  own  benefit,  and  without  the 
consent  of  the  county  authorities,  had  changed  the  face  of 
the  road,  greatly  increasing  the  danger  to  travelers.  The 
plaintiff  bad  not  been  over  the  road  since  the  construction  of 
the  railway,  was  not  familiar  with  its  condition,  nor  did  he 
know  before  he  started  in  the  morning  that  the  brake  on  his 
wagon  would  not  work  satisfactorily,  or  that  his  horses  would 
not  hold  a  wagon  on  a  grade.  He  asked  for  a  gentle  team 
and  a  wagon  suitable  for  the  journey  he  desired  to  make,  and 
supposed  he  had  them.  Indeed,  the  evidence  tends  to  show 
that  he  did  have.  The  court  cannot  rule,  therefore,  as  a 
matter  of  law,  that  he  was  guilty  of  such  contributory  negli- 
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gence  as  would  prevent  a  recovery.  The  general  doctrine 
applicable  to  cases  of  this  character  is  that  one  is  not  pre- 
cluded from  a  recoverv,  even  against  a  municipality,  for  an 
injury  caused  by  a  defective  highway  on  account  of  defects 
in  his  vehicle  or  harness  or  vice  in  the  horse,  unless  these 
were  actually  or  constructively  known  to  him  (15  Am.  &  Eng. 
Enc.  Law  [2d  Ed.]  474;  Gardner  v.  Wasco  Co.,  37  Or.  — ,  61 
Pac.  834),  and  there  is  no  proof  that  the  plaintiff  had  any 
such  knowledee.  Nor  is  it  any  defense  that  he  did  not  exer- 
cise that  cool  and  deliberate  judgment  in  the  sudden  emer- 
gency confronting  him  that  subsequent  investigation  suggests 
would  have  been  the  most  prudent  course.  Where  one  sud- 
denly finds  himself  in  a  place  of  danger  through  another's 
want  of  care,  be  cannot  be  held  guilty  of  contributory  negli- 
gence merely  because  he  does  not  act  in  the  best  way,  or  exer- 
cise that  presence  of  mind  required  of  a  careful  and  prudent 
man  under  ordinary  circumstances.  Beach,  Contrib.  Neg.  § 
40;  Malloy  V.  Walker  Tp.,  77  Mich.  448,  43  N.  W.  loi,  26  L. 
k.  A.  69^.  Whether  the  plaintiff  exercised  proper  care,  cau- 
tion, and  judgment  at  the  time  of  the  accident,  under  all  the 
circumstances,  and  whether  he  was  a  skilled  or  unskilled 
driver,  were  all  questions  of  fact,  and  there  was  no  error  in 
the  trial  court  submitting  them  to  the  jury. 

Several  assignments  of  error  are  based  upon  the  giving  aild 
refusing  of  instructions,  but,  upon  the  whole,  we  think  the 
case  was  fairly  and  properly  submitted  to  the  jury,  and  that 
no  reversible  error  can  be  predicated  upon  the  instructions. 
The  judgment  will  therefore  be  affirmed. 


Born  v.  Philadblphia  &  R.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  Feb,  18,  igoi.) 

[48  Atl.  Rep.  263.] 

Evidence — Qualification  of  Witness. — Sustaining  objection  to  ques- 
tion, **Do  you  know  the  duties  of  a  railroad  engineer  as  to  railroad 
crossini^s?"  is  not  error,  there  being  no  intimation  that  witness  was  a 
railroad  eng-ineer,  or  was  qualified  to  furnish  information  on  the  sub- 
ject. 

Accident  at  Crossing — Contributory  Negligence.* — Persons  who  drive 
on  a  crossing  in  front  of  a  moving*  train  are  guilty  of  contributory  neg*- 
ligence,  there  being  no  evidence  that  they  stopped,  except  at  a  distance 
of  320  feet  from  the  crossing,  and  it  appearing  that  at  most  any  point 
between  there  and  the  crossing*  there  could  be  seen  3,675  feet  of  the  track 
from  the  crossing  in  the  direction  from  which  the  train  was  coming. 

Appeal  from  court  of  common  pleas,   Philadelphia  county. 

Action  by  Henry  Born  against  the  Philadelphia  &  Reading 
Railroad  Company  for  death  of  plaintiff's  wife,  killed  at  a 
railroad  crossing  by  collision  of  one  of  defendant's  trains  with 
the  team  in  which  she  was  riding.     There  was  a   judgment  of 

•As  to  traveler's  duty  to  stop  at  crossing*,  see  generally,  noie,  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  444  et  seg. 
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nonsuit,  which  the  court  refused  to  take  off,   and  plaintiff 
appeals.     Affirmed. 

The  only  testimony  as  to  the  stopping  of  the  team  in  which 
deceased  was  riding  was  that  it  stopped  320  feet  from  the 
crossing.  The  evidence  showed  that  at  most  any  point  be- 
tween this  and  the  crossing  there  could  have  been  seen  3,675 
feet  of  the  track  from  the  crossing  back  in  the  direction  from 
which  the  train  was  coming. 

Henry  W.  Watson  and  W.  S.  Roney,  for  appellant. 
Gavin  W.  Hart,  for  appellee. 

PER  CURIAM.  The  plaintiff  alleges  that  the  court  erred 
in  refusing  to  take  off  the  nonsuit,  and  in  sustaining  the 
objection  to  the  question  put  by  his  counsel  to  George  L. 
Digman,  as  follows,  to  wit:  ^'Do  you  know  the  duties  of  a 
railroad  engineer  as  to  railroad  crossings?"  As  there  is  no 
intimation  that  he  was  a  railroad  engineer,  or  was  qualified 
to  furnish  information  on  that  subject,  there  was  no  error 
committed  by  the  court  in  saying:  "It  is  very  vague  testi- 
mony. I  do  not  think  it  admissible."  The  testimony  pre- 
sented a  clear  case  of  contributory  negligence,  which  plainly 
justified  the  nonsuit,  and  the  refusal  to  take  it  off.  In  Gleim 
V.  Harris,  181  Pa.  St.  387,  37  Atl.  515,  it  was  held  that:  "In 
an  action  against  a  railroad  company  to  recover  damages  for 
the  death  of  plaintiff's  husband  at  a  grade  crossing,  a  nonsuit 
is  properly  entered  where  it  appears  that  ttie  deceased,  in 
driving  along  a  public  road,  stopped  at  a  point  about  three 
hundred  and  thirty  feet  from  the  railroad,  and  then  continued 
without  again  stopping  to  look  and  listen,  although  at  a 
number  of  places  within  the  three  hundred  and  thirty  feet 
he  could  have  seen  the  train  by 'which  he  was  killed."  In  the 
case  at  bar  the  opportunity  for  observation  of  an  approaching 
train  enabled  the  party  approaching  the  crossing  in  the  ex- 
ercise of  care  and  discretion  to  pass  over  it  safely.  If  Mrs. 
Born  and  her  sister  had  exercised  the  care  required  by  .the 
law  and  the  rules  governing  the  approach  to  the  crossing,  they 
could  have  easily  avoided  the  collision  which  resulted  in  their 
untimely  death.  In  the  nonobservance  of  the  duty  which 
rested  upon  them,  their  negligence  was  essentially  the  same 
as  in  Gleim  v.  Harris,  supra,  and  led  to  like  results.  It  was 
an  unfortunate  and  sad  occurrence,  but  it  did  not  authorize 
a  judgment  against  the  defendant.     Judgment  affirmed. 


Hutto  v.  South  Bound  R.  Co. 

[Supreme  Courl  0/ South  Carolina^  Sept.  7,  790/.) 

[39  S.  B.  Rep.  710.] 

Accident  at  Crossing— Failure  to  Give  Signals.*— Where  a  railroad 
company  fails  to  give  the  statutory  signals  at  a  crossing  required  by  ReT. 

*See  Crawford  v.  Chicago  G.  W.  Ry.  Co.  (Iowa) ,  16  Am.  &  Eng.   R, 
Cas.,  N.  S.,  628,  and  notes ^  630  et  seg. 
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St.  §  1685,  and  a  person  on  the  crossing*  is  killed  thereby,  the  railroad 
company  is  liable,  under  section  1692,  providing'  therefor,  unless  the 
person  injured  was  at  the  time  of  the  collision  guilty  of  negligence,  or 
was  acting  in  violation  of  law,  such  negligence  or  unlawful  act  contrib- 
uting to  the  injury. 

Same— Same — Question  for  Jury. — Where  a  person  was  killed  on  a 
railroad  crossing  by  a  train  running  in  the  nighttime  without  giving  the 
statutory  signals,  and  there  was  no  evidence  that  he  would  have  been 
killed  even  if  such  signals  had  been  given,  the  testimony  was  suflScient 
to  carry  the  case  to  the  jury  to  determine  whether  the  failure  to  signal 
was  the  proximate  cause  of  the  injury. 

Appeal  from  common  pleas  circuit  court  of  Bamberg  county ; 
Gage,  Judge. 

Action  for  damages  by  Carrie  Hutto,  administratrix,  against 
the  South  Bound  Railroad  Company  for  negligently  killing 
Lucius  Hutto.  From  judgment  of  nonsuit,  plaintifi  appeals. 
Reversed. 

H.  S.  Dowling  and  Howell,   Gruber  &  Bostick,  for  appel- 
lant. 
C.  J.  C.  Hutson  and  L.  F.  Izlar,  for  respondent. 

JONES,  J.  This  is  an  appeal  from  an  order  of  nonsuit  in 
an  action  for  damages  for  wrongful  act  causing  the  death  of 
plaintiff's  intestate.  The  "case'*  states  the  following:  **The 
testimony  on  the  part  of  plaintiff  showed  that  the  deceased 
was  struck  and  killed  by  a  passing  locomotive  and  train  of 
cars  on  defendant's  railroad,  operated  by  the  lessees  of 
defendant,  at  a  public  crossing  in  Bamberg  county,  to  wit, 
the  crossing  of  the  Barnwell  and  Bamberg  public  highway, 
one  of  the  main  thoroughfares  of  this  county,  on  the  night  of 
September  20,  1899,  between  the  hours  of  10  and  11  o'clock. 
It  appeared  from  the  testimony  that  the  deceased  had  been 
spending  the  evening  at  a  house  in  the  neighborhood  with  a 
number  of  young  negroes,  and  on  departing  to  go  home  had 
gone  with  his  companions  along  the  said  highway  for  some 
distance  up  to  and  upon  the  said  crossing,  where  the  company 
separated,  some  going  on  and  leaving  the  deceased  sitting  or 
standing  on  the  crossing^  with  the  intention  of  going  no 
further,  but  of  returning  along  the  said  highway  to  his  own 
home;  that,  as  appears  from  the  said  testimony,  the  said 
locomotive  and  train — i.  e.  the  agents  and  employees  of 
defendant's  lessees  in  the  operation  and  control  thereof — 
neither  blew  the  whistle  nor  rang  the  bell,  nor  gave  any  signal 
for  the  said  crossing  or  otherwise,  until  after  crossing  had 
been  passed,  and  the  deceased  struck,  when  the  train  was 
caused  to  stop  and  back  to  the  crossing  for  the  purpose  of  tak- 
ing on  the  deceased,  who  died  in  a  few  hours  thereafter  from 
injuries  caused  by  the  collision.  There  was  no  testimony  as 
to  what  deceased  was  doing  at  the  time  of  the  collision,  which 
happened  before  his  departing  companions  got  more  than  a 
hsJf  to  three-quarters  of  a  mile  away  from  the  crossing.  The 
foregoing  is  so  much  of  the  substance  of  the  testimony  as 
relates  to  the  issues  involved  in  the  motion  for  nonsuit.  * '     The 
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circuit  court  considered  the  action  as  based  wholly  upon 
sections  1685,  1692,  Rev.  St.,  and  according  to  his  construc- 
tion of  the  statute  it  was  not  designed  to  cover  the  case  of 
an  injury  to  a  person  on  the  crossing  who  had  no  intention 
to  cross,  and,  since  the  testimony  showed  that  the  deceased 
did  not  intend  to  cross,  the  nonsuit  was  granted. 

We  think  there  was  error,  for  two  reasons:  (i)  That  the 
statute  covers  the  case  stated ;  and  (2)  independent  of  the 
statute,  the  case  should  have  been  submitted  to  the  jury  as  an 
action  for  common-law  negligence.  The  statute  provides 
(section  1692):  **If  a  person  is  injured  in  his  person  or  prop- 
erty by  collision  with  the  engines  or  cars  of  a  railroad  cor- 
poration at  a  crossing,  and  it  appears  that  the  corporation 
neglected  to  give  the  signals  required  by  this  article,  and  that 
such  neglect  contributed  to  the  injury,  the  corporation  shall 
be  liable  for  all  damages  caused  by  the  collision,  or  to  a  fine, 
recoverable  by  indictment,  unless  it  is  shown  that,  in  addition 
to  a  mere  want  of  ordinary  care,  the  person  injured,  or  the 
person  having  charge  of  his  person  or  property,  was  at  the 
time  of  the  collision  guilty  of  gross  or  willful  negligence,  or 
was  acting  in  violation  of  the  law,  and  that  such  gross  or 
willful  negligence  or  unlawful  act  contributed  to  the  injury." 
Section  16815  provides  that  **the  bell  shall  be  rung  or  the 
whistle  sounded  by  the  engineer  or  fireman  at  the  distance  of 
at  least  five  hundred  yards  from  the  place  where  the  railroad 
crosses  any  public  highway  or  street  or  traveled  place,  and 
be  kept  ringing  or  whistling  until  the  engine  has  crossed  said 
highway  or  street  or  traveled  place,**  etc.  The  intention  of 
the  statute  is  to  be  first  ascertained  from  its  language.  The 
statute  in  terms  covers  every  injury  to  persons  or  property  by 
collision  with  the  engine  or  cars  of  a  railroad  company  at  a 
crossing.  There  must  be  an  actual  collision  (Kinard  v.  Rail- 
road Co.,  39  S.  C.  517,  18  S.  E.  119),  and  such  collision  must 
be  on  the  crossing,  not  merely  near  to  the  crossing  (Neely  v. 
Railroad  Co.,  33  S.  C.  139,  11  S.  E.  636),  and  the  crossing 
must  be  a  ** traveled  place"  (Hale  v.  Railroad  Co.,  34  S.  C. 
299.  13  S.  E.  537).  The  statute  makes  no  distinction  between 
persons  who  contemplate  crossing  completely  and  those  who. 
for  reasons  satisfactory  to  themselves,  contemplate  a  partial 
crossing;  and  we  fail  to  see  a  reason  why  one  intending  to  use 
an  inch  of  the  crossing,  or  all  but  an  inch  of  the  crossing:, 
should  not  come  within  the  statute  as  well  as  one  intending 
to  use  the  whole  length  of  the  crossing,  provided  he  is  injured 
on  the  crossine  by  a  collision  with  the  railroad's  engine  or 
cars.  To  illustrate,  suppose  a  traveler  on  a  highway  should 
accidentallv  drop  a  package  between  the  rails  of  the  railroad 
track  on  a  crossing,  and,  after  passing  over,  should,  on  look- 
ing back,  discover  the  package  between  the  rails,  and  should 
then  return  to  pick  up  the  package,  with  no  intention  what- 
ever of  crossing  the  track  completely ;  and  suppose,  while 
regaining  the  package,  he  is  injured  by  a  collision  with  engine 
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or  cars  of  the  railroad  company,  without  signal  or  warning, — 
would  not  such  a  case  be  within  the  statute?  Or  suppose 
that  one  is  traveling  a  highway  with  the  intention,  when  he 
reaches  the  railroad  crossing,  to  pass  up  or  down  the  railroad 
track  without  crossing  over,  and  is  struck  by  the  engine  or  cars 
while  on  the  crossing,  without  signal  or  warning,  would  not 
the  statute  cover  such  a  case?  If  not,  why  not?  If  an  inten- 
tion to  cross  has  anything  to  do  with  the  question,  why  is  not 
an  intention  to  cross  in  part  as  efiective  to  bring  within  the 
statute  as  an  intention  to  cross  in  whole,  provided  the  collision 
takes  place  on  the  Crossing?  We  do  not  regard  the  case  of 
Neely  v.  Railroad  Co.,  33  S.  C.  139,  11  S.  E.  636,  as  con- 
flicting with  this  view.  In  that  case  the  point  decided  was 
that  the  words  of  the  statute  ''at  a  crossing,'' did  not  mean 
"near  a  crossing,"  but  **on  a  crossing,"  and  therefore  the 
killing  of  a  cow  by  a  collision  10  or  20  steps  from  the  crossing 
was  not  within  the  statute.  The  following  language  by  the 
court  in  that  case  has  doubtless  given  rise  to  the  view  of 
the  circuit  court:  ''Now,  there  can  be  no  doubt  but  that  the 
object  of  these  sections  was  to  prevent  collisions  which  might 
occur  between  persons  attempting  to  cross  the  track  of  the  rail- 
road and  the  locomotive  and  cars  approaching  the  crossing  at 
the  same  moment,  and  the  provisions  of  the  act  did  not  include, 
nor  was  the  act  intended  to  include,  injuries  inflicted  upon 
bystanders  not  intending  to  cross,  or  upon  cattle  that 
happened  to  be  killed  or  injured  pasturing  near  by,  but  not 
upon,  the  crossing,  or  using  it  to  pass  from  one  side  to  the 
other."  The  case  then  being  considered  was,  as  stated,  the 
case  of  cattle  killed  by  collision  with  the  railroad  cars  some 
10  or  20  steps  from  the  crossing.  The  language  used  plainly 
imports  that  the  killing  of  catttle  by  collision  upon  a  crossing 
would  be  within  the  statute,  although  the  cattle  were  not 
using  the  crossing  to  cross  over  the  track.  Further,  when  the 
court  said  **the  act  was  not  intended  to  include  bystanders  not 
intendng  to  cross"  the  court  meant  persons  standing  near  by 
the  crossing,  and  did  not  have  in  mind  the  case  of  a  person 
on  the  crossing  with  intention  to  use  only  a  part  of  the  cross- 
ing. Undoubtedly,  the  object  of  the  statute  was  to  prevent 
injury  to  person  or  property  by  collision  at  a  crossing  between 
persons  or  things  using  the  highway  and  the  engine  or  cars  of 
the  railroad  company  on  the  track,  and  this  purpose  can  best 
be  effectuated  by  holding  that  such  injury  inflicted  by  collision 
on  the  crossing  is  within  the  statute,  without  regard  to  the 
extent  to  which  the  person  injured  intended  to  use  the  high- 
way crossing. 

The  case  of  Hale  v.  Railroad  Co.,  34  S.  C.  29Q,  13  S.  E. 
S37,  while  it  approved  the  language  in  Neely's  Case,  supra, 
was  concerning  an  injury  in  the  private  yard  of  the  railroad 
company,  and  not  upon  any  traveled  place,  and  hence  is  no 
authority  against  the  construction  here  given.  Other  subse- 
quent cases  have  approved  the  construction  of  the  statute  as 
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made  in  Neely's  Case,  but,  as  shown,  there  is  no  conflict  with 
the  view  that  the  case  now  presented  comes  within  the  stat- 
ute. But,  if  we  are  in  error  in  this  view,  still  the  nonsuit  was 
improper,  because  the  action  is  sustainable  as  for  negligence 
at  common  law.  The  allegations  of  the  complaint  in  reference 
to  the  negligence  complained  of  is  that  defendant  ''carelessly, 
negligently,  and  in  reckless  disregard  of  the  safety  of  travelers 
alone  said  highway,  failing  to  give  the  signal  required  by  law 
on  approaching  a  crossing,  without  sounding  the  whistle  or 
ringing  the  bell,  and  as  a  consequence  of  said  careless,  negli- 
gent, and  reckless  operation  and  management  of  said  train  in 
failing  to  give  proper  signals  as  aforesaid,  and  in  general  an 
utter  failure  to  observe  any  proper  caution  and  care  for  the 
safety  of  the  deceased  and  others  passing  along  said  highway* 
collided,"  etc.  The  common  law  requires  the  giving  of  such 
signals  at  a  highway  crossing  as  are  reasonable  in  view  of  the 
situation  and  surroundings,  to  put  individuals  using  the  high- 
way on  their  guard.  Murray  v.  Railroad  Co.,  lo  Rich.  I^aw, 
232,  70  Am.  Dec.  219;  Kaminitsky  v.  Railroad  Co.,  25  S.  C.  61 ; 
Kinard  v.  Railroad  Co.,  39  S.  C.  516,  18  S.  E.  119.  It 
appeared  from  the  testimony  that  the  deceased  was  upon  the 
crossing  when  killed  by  collision  with  defendant's  train;  that 
no  whistle  was  blown,  no  bell  was  rung,  nor  any  signal  given 
of  the  train's  approach  to  the  crossing;  that  said  crossing  was  « 
upon  one  of  the  main  thoroughfares  of  Bamberg  county ;  that 
the  time  of  the  collision  was  night;  and  there  was  nothing  in 
the  testimony  to  show  that  the  deceased  would  have  been 
killed  notwithstanding  the  failure  to  give  warning  of  the 
train's  approach.  Independent,  therefore,  of  the  statute,  the 
testimony  was  sufficient  to  carry  the  case  to  the  jury,  whose 
province  it  is  to  determine  whether  the  failure  to  give  any 
signal  or  warning  was  want  of  ordinary  care  under  the  circum- 
stances, and  whether  such  negligence,  if  found  to  exist,  was  a 
proximate  cause  of  the  injury.  The  judgment  of  the  circuit 
court  is  reversed,  and  the  case  remanded  for  a  new  trial. 

McIVER,  C.  J.,  concurs  in  the  result  on  the  second  ground. 


St.  John  v.  Nbw  York  Cent.  &  H.  R.  R.  Co. 

{.Court  of  Appeals  of  New  York^Jan,  8,  igoi,) 

[59  N.  E.  Rep.  3.] 

Railroads — Accident  at  Crossing— Jury — Question — Sufficiency  of  Evi- 
dence.*— Plaintiff,  while  crosaing  defendant's  tracks,  was  stopped  by  a 

*As  to  the  care  required  in  running  trains  at  popular  places,  see 
Swack  z/.  New  York,  etc.,  R.  Co.,  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  609, 
and  note^  615. 

As  to  negligence  in  failing  to  obey  statutory  requirements  in  regard 
to  signals  and  speed  at  crossings,  see  generally,  Georgia  Railroad  & 
Banking  Co.  v.  Clary,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  856,  and  notes,  857 
et  seq. 
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train  passing*  in  front  of  him,  and  while  he  was  waiting*  for  it  to  pass  a 
train  came  up  on  the  track  behind  him,  without  giving  any  signal,  and 
running  at  a  speed  of  about  15  miles  per  hour.  The  projection  of  the 
cars  made  the  space  between  the  trains  in  which  plaintiff  was  standing 
onlj  4  feet  2  inches,  and  he  was  struck  by  a  timber  projecting  from  a 
car  in  the  train  passing  on  the  track  behind  him.  The  flagman  usually 
kept  at  the  crossing*  was  not  seen  at  his  post  at  the  time  of  the  accident. 
Held,  that  it  was  error  to  direct  a  verdict  for  defendant,  since  the  ques- 
tion of  defendant's  negligence,  and  plaintiff's  contributory  negligence 
should  have  been  submitted  to  the  iury. 

Appeal  from  supreme  court,  appellate  division,  Fourth 
department. 

Action  by  William  H.  St.  John  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  for  injuries  received 
at  a  crossing.  From  a  decision  of  the  appellate  division  affirm- 
ing a  judgment  of  nonsuit  against  the  plaintiff  and  an  order 
denying  a  motion  for  a  new  trial  (49  N.  Y.  Supp.  1142),  the 
plaintiff  appeals.     Reversed. 

Charles  Van  Voorhis,  for  appellant. 
Edward  Harris,  for  respondent. 

BARTLETT,  J.  The  plaintiff  seeks  to  recover  of  the 
defendant  damages  for  injuries  received  on  the  29th  day  of 
November,  1896,  while  crossing  the  tracks  of  the  latter  at 
University  avenue,  in  the  city  of  Rochester.  The  avenue  at 
that  point  crosses  some  i ;  tracks  of  the  defendant  at  an 
angle.  At  about  3  o'clock  in  the  afternoon  of  the  dav  in 
question  the  plaintiff  and  his  friend,  Johnson  French,  sought 
to  cross  the  tracks  of  the  defendant  on  University  avenue, 
approaching  the  same  from  the  north.  After  crossing  a  num- 
ber of  dead  and  switch  tracks,  the  plaintiff,  in  advance  of  his 
friend,  who  had  lagged  behind  for  some  reason,  crossed  a 
track  known  as  ''No.  i,"  and  stepped  into  a  space  of  7  feet 
and  2  inches  between  it  and  the  track  immediately  south. 
His  progress  was  at  that  point  arrested  by  a  shifting  train 
backing  west  on  the  last-named  track.  It  appears  that  both 
the  plaintiff  and  French  observed,  whep  nearing  these  tracks 
from  the  north,  that  there  was  a  freight  train  facing  east,  and 
standing  some  180  feet  to  the  west  of  University  avenue,  on 
track  No.  f ,  engaged  in  taking  coal  for  the  engine.  French 
testified  that,  when  he  started  along  somewhat  rapidly  to 
overtake  the  plaintiff,  the  latter  was  standing  in  the  position 
already  described,  and  the  freight  train  on  track  No.  i  had 
started  up,  and  was  running  rapidly  towards  the  east.  French 
further  stated  that  his  object  was  to  induce  the  plaintiff  to 
recross  track  No.  i  towards  the  north  until  the  shifting  train 
on  the  track  south  of  it  had  passed ;  that  as  he  approached 
track  No.  i  he  called  out  to  the  plaintiff,  who  did  not  hear 
him,  and  he  then  hurried  over  to  his  side,  in  front  of  the 
approaching  freight  train,  and  stood  with  him  between  the 
moving  trains ;  that  the  freight  train  going  east  on  track  No. 
I  was  running  at  least  i  §  miles  an  hour.  He  further  testified 
as  follows:    ''While  I  was  standing  there,   something  hit  me 
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on  the  shoulder,  and  jostled  me  around,  and,  of  course,  I 
looked  at  it  at  once,  and  saw  it  hit  Mr.  St.  John.  Being  a 
taller  man  than  I  was,  it  struck  him  square  on  the  shoulder. 
It  was  a  projecting  stick  of  some  kind,  projecting  from  one  of 
the  cars  that  was  backing:  up.  It  was  an  open  car,  with  a  side, 
I  think,  about  that  high  [illustratine].  Such  a  car  as  is  used 
for  coal  and  lumber.  ♦  ♦  ♦  After  the  stick  struck  Mr.  St. 
John,  it  drove  him  into  the  running  train,  and  he  struck  his 
head  against  the  side  of  a  car  loaded  with  hogs.  Those  cars 
are  built  up  with  slat  work  on  the  inside  and  square  posts  on 
the  outside,  so  as  to  give  air  to  the  cattle.  He  struck  against 
one  of  those  posts  on  the  car,  I  should  judge.  Then  he  fell 
to  the  ground.  *  *  *  i  started  right  after  him,  and  as  he 
crawled  he  turned  to  go  under  this  running  train.  I  grabbed 
him.  That  is,  he  crawled  towards  the  cattle  train  going  east. ' ' 
This  witness  and  the  plaintiff  further  testified,  under  cross- 
examination,  that  they  did  not  hear  any  whistle  or  bell  from 
the  rapidly  approaching  freight  train,  although  when  seeking 
to  rejoin  the  plaintiff  from  the  north,  as  already  described, 
French  observed  that  the  freight  train  was  leaving  the  coaling 
station  on  the  west;  but  the  plaintiff's  attention  was  evidently 
fixed  upon  the  shifting  train  backing  west,  immediately  in 
front  of  him,  on  the  track  south  of  No.  i.  French  stated  in 
his  direct  examination  that  the  stick  which  projected  from 
the  car  of  the  train  that  was  backing  up  appeared  to  be  about 
3i  to  4  inches  wide,  and  that  it  projected  from  i8  to  20  inches 
from  the  car.  It  was  proved  that  cars  project  over  the  rail 
from  18  to  22  inches. 

Assuming  the  projection  of  the  cars  to  have  been  18  inches, 
the  plaintiff  was  standing  in  a  clear  space  of  only  4  feet  2 
inches,  when  both  trains  were  passing,  and,  if  it  was 
encroached  upon  by  a  piece  of  timber  projecting  over  18  or 
20  inches  from  the  car,  it  is  obvious  that  plaintiff's  position 
was  one  of  extreme  peril.  The  witness  French,  being  shorter 
than  the  plaintiff  and  standing  east  of  him,  encountered  the 
timber  first,  which  just  grazed  his  shoulder;  while  the  plain- 
tiff, receiving  the  full  force  of  the  blow,  was  knocked  against 
the  rapidly  moving  freight  train,  and  would  have  crawled 
under  it,  as  he  was  evidently  dazed,  if  his  friend  had  not  pre- 
vented him  by  main  force  from  so  doing.  It  appears  that 
the  flagman  usually  on  duty  on  the  north  side  of  this  crossing 
was  absent  on  this  occasion,  or,  at  least,  was  not  observed  at 
his  post.  The  plaintiff  was  removed  to  the  hospital,  and  the 
surgeon  in  charge  testified  that  his  skull  was  fractured,  and 
that  some  loose  bones  were  taken  out,  and  other  pieces  elevated 
into  their  proper  position :  that  the  nose  had  been  broken, 
and  some  pieces  of  that  had  to  come  out,  especially  at  the 
upper  part.  The  plaintiff  testified,  in  substance,  that  he  was 
a  well  man  before  this  injury,  but  that  he  has  beeh  an  invalid 
ever  since,  suffering  from  pains  in  the  head  and  grave  disturb- 
ances of  the  nervous  system. 
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At  the  close  of  the  plaintiff's  case,  the  defendant's  counsel 
moved  for  a  nonsuit  on  three  Grounds:  That  the  plaintiff  had 
failed  to  make  out  any  cause  of  action;  that  the  plaintiff  had 
failed  to  prove  any  negligence  on  the  part  of  the  defendant 
causing  or  contributing  to  the  accident;  that  the  plaintiff  had 
failed  to  show  himself  free  from  contributory  negligence,  but, 
on  the  contrary,  upon  the  evidence  in  the  case,  he  had  shown 
gross  contributory  negligence.  The  motion  was  granted,  and 
the  plaintiff  duly  excepted.  The  tri^l  judge  ordered  that  the 
exceptions  taken  by  the  plaintiff  be  heard  in  the  first  instance 
by  the  appellate  division.  The  latter  court  overruled  the 
exceptions,  and  denied  a  motion  for  a  new  trial  with  a  divided 
court,  two  justices  dissenting. 

The  learned  counsel  for  the  plaintiff  insists  that  the  ques- 
tion of  negligence  on  the  part  of  the  defendant  should  have 
been  submitted  to  the  jury,  and  that  there  were  four  distinct 
acts  on  the  part  of  the  defendant  which  contributed  to  the 
plaintiff's  injury:  (i)  It  was  negligence  on  the  part  of  the 
defendant  to  start  the  train  upon  track  No.  i  without  proper 
warning,  by  whistle  or  bell,  advising  the  plaintiff  of  the  ap- 
proach of  that  train,  bis  attention  being  absorbed  by  the 
noise  of  the  train  passing  immediately  in  front  of  him  on  the 
track  south  of  No.  i.  (2)  If  the  place  where  the  plaintiff  stood 
was  unsafe,  it  was  negligence  on  the  part  of  the  engineer  on 
track  No.  i  to  start  while  the  train  on  the  track  next  south 
was  moving  over  the  crossing.  (3)  That  it  was  a  question  of 
fact  for  the  jury  whether  the  place  occupied  by  the  plaintiff, 
under  all  ordinary  circumstances,  was  or  was  not  a  dangerous 
position.  (4)  As  the  evidence  now  stands,  it  is  clear  that  the 
train  on  track  No.  i  was  moving  at  a  dangerous  rate  of  speed, 
in  view  of  the  condition  of  the  crossing  at  University  avenue 
at  the  time  of  the  accident.  It  is  also  urged  on  behalf  of 
plaintiff  that  it  was  a  question  of  fact  for  the  jury  whether  the 
plaintiff  was  free  from  contributory  negligence.  It  appears 
that  this  crossing  was  some  350  feet  in  length,  and  that  the 
flagman,  whose  duty  it  was  to  caution  pedestrians  as  to  the 
movement  of  trains,  was  not  at  his  post  of  duty.  It  was  a 
question  for  the  jury  whether  the  place  where  the  plaintiff 
was  standing  was  a  reasonably  safe  one,  under  the  circum- 
stances, if  the  trains  had  been  passing  each  other  in  a  normal 
condition.  As  the  evidence  now  stands,  the  injury  to  the 
plaintiff  was  directly  due  to  the  projecting  timber  from  the 
shifting  train  on  the  track  south  of  No.  i. 

The  plaintiff,  having  been  nonsuited,  is  entitled  to  the 
benefit  of  every  fact  that  the  jury  could  have  found  from  the 
evidence,  and  to  all  the  inferences  warranted  thereby.  Mc- 
Nally  V.  Insurance  Co.,  137  N.  Y.  391;,  33  N.  E.  475;  Stuber 
V.  McEntee,  142  N.  Y.  205,  36  N.  E.  878;  Costello  v.  Railroad 
Co.,  161  N.  Y.  320,  55  N.  E.  897.  The  trial  judge  should 
have  submitted  to  the  jury  the  question  of  the  contributory 
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neglierence  of  the  plaintiff  and  the  negligence  of  the  defend- 
ant. The  judgment  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

PARKER,  C.  T.,  and  O'BRIEN,  HAIGHT,  MARTIN, 
VANN,  and  LANDON,  JJ.,  concur. 

Judgment  reversed,  etc. 

Detroit,  Ft.  W.  &  B.  I.  Ry.  v.  Comicissionbs  op 

Railroads. 

{Supreme  Court  of  Michigan^  July  2y  /go/.) 
[86  N.  W.  Rep.  842.] 

Railroads— Street  Railroads— Crossings — Safety  Appliances — Con- 
struction—Apportionment of  Expenses.*— Under  Act  1893,  No.  171,  g  S, 
authorizing  the  railroad  commissioner  to  provide  proper  safeguards 
at  crossings  of  railroads  and  street  railroads,  and  to  apportion  the 
expense  between  the  companies  affected  as  he  may  deem  just  and  rea- 
sonable, where  a  steam  railroad  company  has  extended  its  road  across 
an  existing  street-car  line,  and  subsequently,  owing  to  the  increase  of 
travel  on  the  street,  the  erection  and  maintenance  of  safeguards  at  the 
crossing  becomes  essential  for  the  protection  of  the  public,  the  railroad 
commissioner  may  require  the  street-railway  company  to  pay  a  portion 
of  the  expense  of  constructing  and  maintaining  such  safety  appliances. 

Grant,  J.,  dissenting. 

Mandamus,  on  relation  of  the  Detroit,  Ft.  Wayne  &  Belle 
Isle  Railway,  against  the  commissioner  of  railroads,  to  com- 
pel the  vacation  of  an  order  requiring  relator  to  share  the 
expense  of  constructing  and  maintaining  safety  appliances  at 
a  railroad  crossing.     Petition  denied. 

Brennan,  Donnelly  &  Van  De  Mark,  for  relator. 
Horace  M.    Oren,  Atty.  Gen.,  for  respondent. 

MOORE,  J.  The  following  statement  of  facts  is  taken  from 
the  brief  of  counsel  for  relator: 

I'The  petition  and  answer  filed  in  this  cause  set  out  as 
briefly  as  practicable  the  facts  in  the  case.  In  substance, 
they  are  that  petitioner  owns  a  line  of  street  railway 
in  Detroit,  authority  to  construct  and  operate  which 
was  granted  in  1865.  In  the  following  year  the  railway 
was  built,  forming  a  continuous  line  west  on  Fort  street 
to  Clark  avenue,  south  on  Clark  to  the  River  road,  and  then 
west  again  on  the  River  road.  At  the  time  the  track  was 
constructed  on  Clark  avenue  there  was  no  railroad,  or  high- 
way, street,  lane,  or  alley,  or  crossing,  of  any  kind,  over  Clark 
avenue  between  Fort  street  and  River  road.  In  1882  or  1883 
the  Wabash  Railroad  constructed  a  single  track  across  Clark 
avenue  and  across  petitioner's  tracks.  Up  to  that  time 
there  had  been  no  crossing  over  Clark  avenue  between  Fort 
street  and  the  River  road  of  any  kind,  either  that  of  a  railroad 
or  a  public  highway,  a  private  way,  road,  street,  or  alley.     In 

*See  generally,  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  353  el  seq.  \  Id.  363 
el  seq, ;  3  Rap.  &  Mack's  Dig.  424  el  seq. 
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the  year  1893  or  thereabouts  the  Union  Station  was  opened 
at  the  corner  of  Third  and  Fort  streets,  in  Detroit,  and  since 
that  time  said  station  has  been  used  jointly  by  the  Wabash, 
the  Detroit,  Lansing  &  Northern,  the  Flint  &  Pere  Marquette, 
the  Detroit  &  Lima  Northern,  and  the  Canadian  Pacific  Rail- 
roads as  a  terminal  point,  the  tracks  over  Clark  avenue  at  this 
point  having  been  increased  from  one  to  three  to  accommodate 
the  increased  traffic.  These  tracks  are  used  as  approaches  to 
the  Union  Station,  and  incoming  and  outgoine  trains  and  cars 
of  all  the  foregoing  roads,  except  the  Canadian  Pacific  Railroad, 
pass  over  said  tracks.  There  are  38  regular  daily  passenger 
trains  crossing  Clark  avenue  upon  these  tracks.  Besides 
this,  the  Canadian  Pacific  uses  the  station  as  an  Eastern 
terminus,  connecting  with  the  other  roads  for  purposes  of 
through  east  and  west  traffic.  In  1893  the  legislature  passed 
an  act  (No.  171)  which  provides  (section  5)  that  the  'commis- 
sioner of  railroads  shall  *  *  *  examine  the  crossings  of 
the  tracks  of  railroads  and  street  railroads  then  existing,  and 
order  such  changes  made  in  the  manner  of  such  crossings,  or 
such  safeguards  for  protection  against  accidents  to  be  provided 
thereat  as  in  his  judgment  ought  to  be  made  or  provided ;  and 
shall  apportion  any  expenses  incident  thereto  between  the 
companies  affected  as  he  may  deem  just  and  reasonable.* 
Claiming  authority  under  this  act,  the  respondent  has  ordered 
the  construction  of  certain  safety  devices,  and  apportioned  the 
expense  between  the  Terminal  Association  and  the  Ft.  Wayne 
&  Belle  Isle  Railway  Company.  Petitioner  must  bear  what- 
ever expenses  can  properly  be  imposed  upon  the  Ft.  Wayne 
&  Belle  Isle  Railway  Company.'* 

The  petition  in  this  case  is  filed  for  the  purpose  of  having 
the  order  set  aside.  The  answer  alleges  that,  if  the  street- 
railway  tracks  were  not  constructed  in  said  street,  "and  did 
not  cross  the  tracks  of  said  steam  railroad,  the  said  safety 
appliances  so  ordered  as  aforesaid  would  not  be  required  or 
necessary  in  the  manner  in  which  the  order  provides  they  shall 
be  constructed  and  maintained ;  and,  though  the  safety  gates 
provided  for  in  such  order  are  designed  specially  for  the  pro- 
tection of  the  general  public  traveling  on  said  highway  from 
danger  resulting  from  said  steam  railroad,  still  the  derailing 
and  signaling  appliances  are  intended  to  protect  the  traveling 
public  on  both  electric  and  steam  roads  from  collision  at  the 
crossing  of  the  two  roads,  and  that  the  necessity  for  the  said 
safety  devices  results  equally  as  much  from  the  existence  and 
presence  of  the  petitioner's  tracks  as  from  the  presence  of  the 
tracks  of  the  Union  Terminal  Association." 

Counsel  for  the  relator  in  their  brief  say:  **  There  area 
number  of  important  questions  involved  in  this  controversy, 
one  being  the  extent  of  the  authority  of  the  railroad  commis- 
sioner over  street-railway  companies.  We  feel  it  necessary, 
however,  to  suggest  only  one  of  these  questions,  because  the 
adjudication  thereof  in  the  manner  we  anticipate  will  render 
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a  consideration  of  the  others  unnecessary.     We  call  attention 
to  the  fact,  fully  set  out  in  the  petition,  that  the  necessity  for 
the  order  of  the  railroad  commissioner,  if  any  there  be,  is  due 
to  the  construction  of  the  Terminal  Association's  tracks  after 
petitioner's  tracks  were  laid.     The  danger  is  not  caused  by 
petitioner,  nor  due  to  its  presence  in  the  street.     Under  the 
well-settled  rule  of  this  court,  the  costs  of  making  the  cross- 
ing safe  must  be  borne  by  the  company  making  the  crossing 
^nd  responsible  for  the  danger.     In   People  v.    Railway  Co., 
^2  Mich.  277,  17  N.  W.  841,  it  was  decided  that  a  statute  requir- 
ing a  railroad  company  to   bear  the  expense  of  constructing 
and  maintaining  a  crossing  for  a  highway  which  was  laid  oat 
after  the  railroad  was  built  was  unconstitutional  and  void.     The 
court  said  that,  'as  far  as  the  same  can  be  reasonably  accom- 
plished, it  [the  crossing  road]  shall  reduce  the  inconvenience 
occasioned  to  the  public  by  its  own  peculiar  mode  of  enjoy- 
ment to  a  minimum.     But  when  the  reason  ceases  the  right 
of  interference  must  cease. '     And  it  was  held  that  the  railroad 
could  not  be  made  to  bear  the  expense  of  crossing,  because  it 
was  'not  a  contrivance  which  the  existence  of  the  railroad 
renders  necessary,  and  which  otherwise  would   be  needless. ' 
In  Railway  Co.  v.  Hough,  61  Mich.  507,  28  N.  W.  532,  it  was 
said:     'If  a  railroad  interferes  with    an  existing  highway, 
it  must  bear  all  the  expense  of  crossing  and  restoring  the 
highway,  as  far  as  practicable,  to  a  safe  condition.     ♦    *    ♦ 
But  as  pointed  out  in  52  Mich.  277,    17   N.    W.  841,  when   a 
new  highway  is  created,  then  it  belongs  to  those  who  created 
it  to  bear  the  expense  of  making  the  crossing  in  the  condition 
necessary  to  meet  all  the  expense  and  danger  it  occasion^ ' 
The  danger  which  the  commissioner  wishes  to  euard  against  not 
being  in  existence  before  the  railroad  crossing  was  constructed, 
it  belongs  to  the  Union  Terminal  Association,   which  created 
it,  to  'bear  the  expense  of  making  the   crossing  in  the  condi- 
tion necessary  to  meet  all  the  expense  and  danger  which  it 
occasions.  *     The  same  principle  is  recognized  and  enforced 
in  the   following  cases:     Citv    of  Grand   Rapids  v.    Grand 
Rapids  &  I.  R.  Co.,  58  Mich.   647,   26  N.  W.    159;  Commis- 
sioners of  Parks  &  Boulevards  of  City  of  Detroit  v.  Michigan 
Cent.  R.  Co.,  90  Mich.  385,  51  N.  W.  447;  Same  v.  Chicago, 
D.  &  C.  G.  T.  J.  R.  Co.,  91  Mich.   291,    51  N.  W.  934;  Same 
V.  Detroit,  G.  H.  &  M.  Ry.  Co. ,  93  Mich.   «;8,    52  N.  W.  1083 ; 
City  of  Grand  Rapids  v.  Bennett,    106    Mich.    528,  64  N.  W. 
585;  Gaeev.  Pittsfield   Tp.    (Mich.)  79  N.    W.   687;  Flint  & 
P.  M.  R.  Co.  V.  Detroit  &  B.  C.  R.  Co.,  64  Mich.   350,  31  N. 
W.  281." 

An  examination  of  these  cases  will  show  they  were  all  cases 
where  it  was  sought  to  obtain  a  right  of  way  either  for  a 
railroad  across  a  highway,  or  for  a  highway  across  a  railroad, 
or  a  crossing  for  one  railroad  over  the  right  of  way  of  another; 
and  none  of  the  cases  relates  to  the  question  involved  here, 
as  to  who  shall  bear  the  expense  of  additional  safeguards 
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ordered  upon  roads  which  have  crossed  each  other  for  a  long 
period  of  time.     An  examination  of  the  cases  will  also  disclose 
that,  in  proceedings  by  one  road  for  a  right  of  way  over 
another,  there  are  some  inconveniences  and  burdens  which 
must  be  borne  by  the  senior  roads  for  which  it  is  not  entitled 
to  compensation  from  the  junior  road.     In  the  case  of  Flint 
&  P.  M.  R.  Co.  V.  Detroit  &  B.    C.  R,  Co.,  64  Mich.  .^50,  31 
N.  W.    281,    the  former  company  sought  to  obtain  a  right  of 
way  over  the  railroad  track  of  the  defendant  company.     The 
commissioners  allowed  only  $100  for  the  land  taken  and  the 
consequential  damages.     The  defendant  company  gave  evi- 
dence tending  to  show  that  it  would  suffer  a  yearly  expense, 
as  the  result  of  establishing  the  crossing,  of  $!;o  cost  for  main- 
taining signals,   $425  cost  of  watchman,   and  $300  cost  of 
stopping  trains,  and  claimed  the  allowance  made  by  the  com- 
missioners was  grossly  inadequate,  but  the  court  declined  to 
disturb  it.     In  discussing  the  question,  Justice  Champlin  used 
the  following  language :    ''The  question  as  to  what  elements 
of  damages  should  enter  into  and  form  a  basis  of  an  award, 
when  one  railroad  crosses  another,  has  been  before  the  courts 
of  some  of  our  sister  states ;  and,  while  the  decisions  have 
not  been  entirely  uniform,  the  principles  underlying  them  all 
point  to  an  allowance  which  shall  secure  a  just  compensation, 
within  the  recognized  rules  of  evidence  relating  to  damages, 
as  including  all  loss  or  injury  which  is  the  direct  result  of  the 
appropriation  of  the  land  to  the  new  use.     They  also  recog- 
nized that  there  are  elements  of  damage  which,   aside  from 
being  uncertain,  remote,  or  conjectural,  are  the  consequence 
of  regulation  by  the  legislature  designed  to  secure  the  safety 
of  the  public,  which  are  imposed  upon  all  railroad  companies 
alike,  and  which,  in  so  far  as  they  do  not  involve  any  structural 
change  in  the  property  itself  in  order  to  make  it  conform  to 
the  new  condition,  do  not  afford  a  basis  for  compensation.'' 
The  result  of  the  decision  in  Massachusetts  was  announced 
by  Mr.  Chief  Justice  Gray  in   Massachusetts   Cent.  R.  Co.  v. 
Boston,  C.  &  F.  R.  Co.,  121   Mass.   124,    tersely,   as  follows: 
**  A  railroad  corporation  across  whose  road  another  railroad 
or  a  highway  is  laid  out  has  the  like  right  as  all  individuals 
or  bodies  politic  and  corporate,  owning  land  or  easements,  to 
recover  damages  for  the  injury  occasioned  to  its  title  or  right 
in  the  land  occupied  by  its  road,  taking  into  consideration 
any  fences  or  structures  upon  the  land,  or  changes  in  its  sur- 
face absolutely  required  by  law,  or  in  fact  necessary  to  be  made 
by  the  corporation  injured,  in  order  to  accommodate  its  own 
land  to  the  new  condition.     Com.   v.  Boston  &  M.  R.  Co.,  3 
Cush.  25,  53;  Old  Colony  &  F.  R.  R.  Co.  v.  Inhabitants  of  Ply- 
mouth Co.,  14  Gray,  151;;  Grand  Junction  R.  &  Depot  Co.  v. 
Middlesex  Co.   Com'rs,  Id.    553.     But   it   is  not   entitled   to 
damages  for  the  interruption  and  inconvenience  occasioned 
to  its  business;  nor  for  the   increased  liability  to  damages 
from  accidents;  nor  for  increased  expense  for  ringing  the  bell; 
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nor  for  the  risk  of  being  ordered  by  the  county  commissioners, 
when  in  their  judgment  the  safety  and  convenience  of  the 
public  may  require  it,  to  provide  additional  safecfuards  for 
travelers  crossing  its  railroad.  Proprietors  of  Locks  &  Canals 
V.  Nashua  &  L.  R.  Corp.,  lo  Cush.  385,  392;  Boston  &  W.  R, 
Corp.  V.  Old  Colony  R.  Corp.,  12  Cush.  605,  611;  Same  v. 
Old  Colonv  &  F.  R.  R.  Corp.,  3  Allen,  142,  146;  Old  Colony 
&  F.  R.  R.  Co.  V.    Inhabitants  of  Plymouth   Co.,    14  Gray, 

155.'' 
In  Illinois  the  principle  was  laid  down  in  the  case  of  Chicago 

&  W.  I.  R.  Co.  V.  Englewood  Connecting  Ry.    Co.,    11^  111. 
375,  4  N.  E.  246,  56  Am.    Rep.    173.  founded  upon  the  mani- 
fest fact  that  the    value  of  a  railroad  property,  outside  of  the 
advantages  of  location  and  amount  of  business  it  controls,  con- 
sists in  the  strength,  permanency,  and  durability  of  its  struc- 
tures, and  its  adaptability  to  and  capacity  for  doing  railroad 
business,  ''that,   whenever  the   proposed  condemnation  and 
subsequent   user  will  injuriously  affect  such  a  property  in 
either  of  these  respects,  the   injury  thus  occasioned  will  form 
a  proper  basis  for  the  assessment  of  damages  in  a  proceeding 
of  this  kind."     ''In  this  case  the  court  on  the  trial  excluded 
all  evidence  from  the  jury  tending  to  show  that  either  the 
value  of  the  respondent's  road,  or  its  capacity  to  do  the  busi- 
ness of  the  company,  would  be   impaired   by  the  proposed 
trossin?,  and  the  court,  upon  a  review  of  the  authorities  in 
that  state,  held  that  the  court  below  erred.     It  had  previously 
been  held  by  that  court  that  the  law  requiring  trains  to  stop 
before  reaching  and  crossing  another  road  was  a  police  regu- 
lation, and  might  be  maintained  or  repealed,  at  the  pleasure  of 
the  legislature ;  that  it  would  therefore  be  mere  conjecture  as 
to  what,  if  any,  damages  would   be  sustained  for  the  delay, 
inconvenience,  and  trouble  produced  by  complying  with  the 
requirements  of  the  statute ;  and  that,    independent  of  the 
statute,  the  same  duty  would  be  imposed,  and  that  it  was  too 
vague  and  uncertain  to  be  an  element  of  damages.     Peoria  &  P. 
U.  Ry.  Co.  V.  Peoria  &  F.    Ry.    Co.,    105   111.    no."     "The 
point  was  more  fully  considered  in  an  opinion   filed  at  the 
same  time  with  that  above  cited,  and  reported  in  the  same 
volume,  at  page  388  (44  Am.  Rep.  79Q),  in  which  a  rehearing 
was  denied  at  the  March   term,  188^,  in   which  the  majority 
of  the  court  held  that  damages  occasioned  by  the  stoppine  of 
trains  could  not   be  considered   in  awarding  compensation 
(Chicago  &  A.  R.  Co.  v.  Joliet,    L.  &  A.  Ry.    Co.).     These 
decisions  have  not   been   overruled   in   that  state.     Such   is 
also  the  conclusion  reached   by  the  supreme  court  of  Ohio. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Cincinnati,  S.   &  C.  Rv.  Co., 
30  Ohio   St.   604."     "I   think  that  the  stopping  of  trains, 
whether  required  by  the  law  as  a  police  regulation,  or   by  the 
duty  of  the  company  in  order  to  secure  the  safety  of  persons 
transported,  is  not  an  element  which   can   be  considered  by 
the  jury  in  estimating  the  damages  and   compensation  to  be 
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made.*'  ''The  general  railroad  law  requires  trains  to  come 
to  a  full  stop  before  crossing  the  track  of  another  railroad, 
not  nearer  than  200  nor  more  than  800  feet  from  the  crossing. 
It  regulates  the  precedence  which  trains  shall  have  in  cross- 
ing, and  prescribes  penalties  for  disobedience  of  the  regula- 
tions. These  are  police  regulations  enacted  by  the  legislature 
designed  to  promote  the  public  safety,,  and  are  as  binding  upon 
an  existing  road  as  one  newly  organized.  They  stand  upon 
an  equality  before  the  law,  and  neither  can  levy  tribute 
upon  the  other  as  a  compensation  for  obedience  to  its  require- 
ments. It  is  subject  to  amendment  or  repeal  at  any  time  the 
legislature  may  see  fit;  and  for  this  reason,  as  well  as  for  the 
absolute  impossibility  of  determining  in  advance  the  number 
of  trains  which  in  the  future  operation  of  the  road  would  be 
required  to  stop  at  such  crossing,  the  damage  arising  therefrom 
is  uncertain  and  conjectural.  But,  aside  from  this,  any  incon- 
venience or  annoyance  or  loss  suffered  in  obeving  the  police 
regulations  of  the  sovereign  authority  is  damnum  absque 
injuria."  *' In  the  absence  of  the  statute,  the  duty  imposed 
by  the  circumstances  upon  the  corporation  to  adopt  and 
observe  proper  precautions  to  protect  the  lives  of  persons 
committing  themselves  to  its  care  takes  the  force  of  law,  and 
has  its  foundation  in  the  same  principles  which  underlie  police 
regulations,  namely,  the  protection  and  welfare  of  the  public. 
In  other  words,  the  police  regulation  requiring  trains  to  stop 
does  not  create  a  new  duty,  but  compels  the  observance  of 
an  existing  duty  by  the  corporation.  The  statute  or  duty 
merely  regulates  the  mode  in  which  the  corporation  shall 
exercise  its  franchise.  This  incident  to  crossing  takes  no 
land,  requires  no  structural  change  in  the  property,  and 
deprives  the  corporation  of  no  right  granted  by  its  charter. 
It  does  not  lie  within  the  scope  of  injuries  for  which  com- 
pensation should  be  made. "  ''The  cost  of  maintaining  sig- 
nals or  a  crossing  system  would  be  a  proper  matter  for  the 
consideration  of  the  commissioners,  as  well  as  cost  of  watch- 
man. These  expenses,  however,  are  subject  to  contingen- 
cies which  may  cause  the  damages  to  fluctuate,  and  possibly 
be  reduced  to  a  nominal  sum." 

The  other  cases  cited  are  in  harmony  with  the  views  ex- 
pressed by  Justice  Champlin.  These  cases  undoubtedly 
establish  the  doctrine  that,  within  the  limits  of  the  rule  as 
described  by  Justice  Champlin,  the  junior  highway  or  railroad 
seeking  a  crossing  must  bear  all  the  expense  of  making  the 
crossing,  and  restoring  the  highway  or  railroad  crossing,  as 
far  as  practicable,  to  safe  conditions.  This,  however,  relates 
to  the  conditions  as  they  exist  at  the  time  the  crossing  is 
made,  and  not  to  conditions  which  may  or  may  not  arise 
thereafter.  The  damages  must  be  real,  tangible,  and  proxi- 
mate. Allowances  may  not  be  made  for  possible  or  probable 
contingencies.  City  of  Grand  Rapids  v.  Bennett,  106  Mich. 
1)28,  64  N.  W.  585,  and  cases  there  cited. 

22  (N  s)  A  &  B  R  Cas— 47 
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We  then  come  to  the  question  of  what  the  status  of  the  two 
roads  is  after  the  compensation  is  made  and  the  right  of  user 
by  the  junior  road  is  obtained.     While  this  question  has  never 
been,  so  far  as  we  know,  before  this  court,  it  has  been  before 
other  courts.     In  Lake  Shore  &  M.  S.   Ry.  Co.  v.  Cincinnati, 
S.  &  C.  Ry.  Co.,  30  Ohio  St.  604,  there  is  a  full  discussion  of 
this  aspect  of  the  case:     '^The  franchise  to  be  a  corporation, 
entitled  as  such  to  own  a  right  of  way  and  to  operate  a  raihroad 
thereon,  is  granted  by  the  state  for  the  public  benefit,  in  con- 
sideration of  the  supposed   benefits  accruing  to  the  state  and 
its  people  from  the  improvement  and  its  use.     The   tangible 
property  held  for  corporate  purposes  is  a  means  of  carryine 
out  the  purposes  of  the  corporiation.     Each  corporation  has 
granted  to  it  so  much  of  the  right  of  eminent   domain  as  is 
necessary  to  obtain  its  right  of  way  and  to  construct  its  road. 
The  charters  of  these  corporations  are  obtained  under  a  general 
law,  to  authorize  the  creation  and  regulation  of  incorporated 
companies,     i  Swan  &  C.  Rev.  St  p.  271.     The  fact  that  one 
charter  is  older  than  another  does  not  give  it  exclusive   priv- 
ileges or  superior  powers  in  prosecuting  its  business  as  public 
carrier  of  persons  and  property.     If  the  elder  company  has 
exercised  its  power  to  condemn  property  for  its  right  of  way, 
and  has  constructed  and  is  operating  its  road,  that  does  not 
withdraw  its  property  from  the  eaual  power  of  condemnation 
of  its  right  of  way  for  a  crossing,  to  be  enjoyed  in  common  by 
a  junior  company.     Such  appropriation,  to  be  used  on  equal 
and  common  terms,    does  not  operate  as  a  subversion  or 
destruction  of  the  former  public  use.     It  is  only  an  increased 
burden  upon  its  use,  imposed  for  public  purposes.'*     "The 
right  of  the  one  to  cross  the  track  of  the  other  is  as  clear 
and  undoubted  as  was  the  right  of  the  other,    in   the   first 
instance,  to  cross  the  land  of  the  original  owner.     They  each 
derive  this  right  by  grant  from  the  state,  and  not  by  purchase 
of  the  other.     In  each  case  the  constitution  protects  the  pri- 
vate property   by  requiring  compensation  to   be   paid.     The 
right  of  transit  across  a  railroad  rests  upon  the  same  grounds 
as  that  of  the  right  of  railroads  to  cross  the  canals,  rivers, 
and  common  highways  of  the  state,   and   is  as  important  a 
public  use  as  the  right  of  transit  along  them.     New  channels 
of  trade  and  commerce  and  new  highways  for  public  travel 
are  essential  to  the  growth  and  development  of  the  state,  and 
the  convenience  and  comfort  of  its  people,  and  the  power  of 
the  state  to  provide  them  is  one  of  those  sovereign  powers 
held  in  trust  for  the  public  welfare,  which   it   has  no  right  to 
grant  a  way  or  surrender."     **This  grant  to  railroad  corpora- 
tions is  for  the  public  accommodation.     To  assume  that  the 
road  first  located  and  constructed  has  the  exclusive  franchise 
of  operating  a  road  over  the  point  of  crossing,  and  that  this 
right,  as  well  as  the  property,  must  be  paid  for  by  the  second 
road,  does  violence  to  the   well-settled  public  policy  of  the 
state.*'     "These  corporations  owe  their  existence,   and  the 
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Tif^ht  to  exercise  their  franchises  and  privileges,  to  the  prin- 
ciple that  the  state  may  employ  such  agencies  as  it  may  deem 
proper  to  promote  the  public  welfare.  These  roads  are  great 
public  highways,  and  as  such  are  amenable  to  such  reason- 
able regulations,  not  inconsistent  with  vested  rights  of  private 
property,  as  will  promote  that  object.*'  **When  both  roads 
are  constructed,  they  are  operated  under  charters  granting 
equal  franchises  and  privileges,  and  both  are  alike  subject  to 
the  obligations  that  may  be  lawfully  imposed.  When  the 
younger  corporation  has  acquired  its  right  of  property  in  com- 
mon with  the  older  in  a  crossing,  they  become  joint  and  equal 
owners,  bound  by  mutual  obligations  to  each  other  and  to 
the  public,  to  so  use  this  common  right  as  to  do  no  unnec- 
essary harm  to  the  other  or  to  the  public.  To  each  corpora- 
tion the  maxim,  'Sic  utere  tuo  ut  alienum  non  laedas,'  applies 
with  special  force.  To  enforce  the  principles  of  that  maxim, 
and  in  the  legitimate  exercise  of  the  police  power  of  the  state, 
the  act  of  March  24,  i860  (i  Swan  &  C.  Rev.  St.  p.  372a), 
was  passed. "  **  When  the  api  ropriation  is  made,  paid  for,  and 
put  to  the  new  use,  both  com]  .inies  stand  on  a  perfect  equality 
as  to  rights  and  privileges  in  tne  use  of  the  crossing." 

We  can  see  no  fault  in  the  logic  of  this  opinion.  When  the 
right  to  use  the  crossing  is  once  acquired,  the  right  of  the 
several  corporations  to  this  use  is  reciprocal,  so  far  as  is  con- 
sistent with  the  kind  of  use  made  of  the  crossing  by  them. 
Of  course,  in  the  case  of  a  highway  crossing  over  a  railroad, 
from  the  very  nature  of  the  use  the  foot  passengers  and  persons 
traveling  in  vehicles  would  be  required  to  stop,  instead  of 
requiring  the  trains  of  cars  to  stop,  because  this  would  be  the 
only  practicable  method  of  running  the  trains  and  insuring  the 
safety  of  the  public.  When  the  joint  use  of  a  crossing  is 
obtained,  is  the  position  tenable  that,  because  one  road  is 
older  than  another,  the  junior  road  must  not  only  compensate 
the  senior  road  for  its  present  damage  before  it  can  cross,  but 
for  all  time  it  must  bear  any  additional  future  cost  which  may 
be  made  necessary  by  the  erection  and  maintenance  of 
appliances  for  the  safety  of  the  public,  resulting  from  the 
increased  use  of  the  crossing.^  We  think  it  logically  follows 
from  what  has  already  been  said  this  question  must  be 
answered  in  the  negative. 

It  is  said:  '4t  cannot  be  pretended  that  without  the  exist- 
ence of  the  steam-railroad  crossing  the  railroad  commissioner 
would  have  any  jurisdiction,  or  that  there  would  be  any  dan- 
ger arising  from  the  operation  of  the  street  railway  which 
would  call  for  an  interference  of  the  railroad  commissioner. 
His  jurisdiction  only  attaches  because  of  the  danger  arising 
from  the  construction  and  operation  of  the  steam  railroad 
crossing  the  highway  at  the  point  in  question."  It  is  a  com- 
plete reply  to  this  suggestion  to  say  that  if  there  was  no  high- 
way at  this  point  traveled  by  a  line  of  electric  railway  cars 
and  by  the  public  there  would  be  no  occasion  for  the  inter- 
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ference  of  the  railroad  commissioner.  It  is  because  both  of 
these  conditions  exist  that  human  life  is  endangered  at  this 
crossing,  and,  under  the  exercise  of  the  police  power  in  the 
interest  of  public  safety,  the  state  is  authorized  to  interfere 
through  its  agent  the  railroad  commissioner.  See  Nashville, 
C.  &  St.  L.  R.  Co.  V.  Alabama,  128  U.  S.  96,  9  Sup.  Ct.  28, 
32  L.  Ed.  352;  Railroad  Co.  v.  Smith,  128  U.  S.  174,  9  Sup. 
Ct.  47,  32  L.  Ed.  377;  Railroad  Co.  v.  Beckwith,  129  U.  S. 
26,  9  Sup.  Ct.  207,  32  L.  Ed.  585 ;  Dent  v.  West  Virginia. 
129  U.  S.  114,  9  Sup.  Ct.  231,  32  L.  Ed.  623;  Railroad  Co. 
V.  Gibbes,  142  U.  S.  386,  12  Sup.  Ct.  25*;,  35  L.  Ed.  1051; 
Railroad  Co.  v.  Emmons,  149  U.  S.  364,  13  Sup.  Ct.  870,  37 
L.  Ed.  769;  New  York  &  N.  E.  R.  Co.  v.  Town  of  BristoK 
151  U.  S.  556.  14  Sup.  Ct.  437,  38  L.  Ed.  269;  Thorpe  V.  Rail- 
road Co.  27  Vt.  150,  62  Am.  Dec.  625;  Woodruff  v.  Caltin 
(Conn.)6  Atl.  853. 

It  is  insisted  by  counsel  for  relator  that  the  action  of  the 
railroad  commissioner  cannot  be  sustained  for  another  reason. 
We  quote  from  the  brief  of  counsel:  **We  contend  that  a 
street  railway  which  has  been  granted  a  franchise  to  occupy 
a  public  street  acquires  a  right  to  use  the  same  in  common 
with  other  members  of  the  traveling  public,  and  is  not  an 
additional  burden  upon  the  street,  but  is  merely  an  adapta- 
tion of  the  highway  to  a  particular  means  of  travel,  and  does 
not  constitute  an  additional  servitude.  A  railroad  is,  on  the 
other  hand,  an  additional  servitude,  and,  if  it  is  built  across 
a  hiehway,  it  must  do  all  things  necessary  to  render  the  high- 
way, for  all  its  legitimate  uses,  as  safe  as  it  was  before  the 
railroad  was  built  across  it,  or  would  be  if  such  railroad  were 
not  built  across  it  at  all.  The  authority  for  this  view  is  found 
in  the  following  cases,  and,  although  the  facts  to  which  the 
principles  involved  were  applied  differed  from  those  of  the 
case  at  bar,  the  principles  themselves  are  involved  here,  and 
must,  in  our  opinion,  control,'* — citing  Chicago  &C.  Terminal 
R.  Co.  V.  Whiting,  H.  &  E.  C.  St.  R.  Co.  (Ind.  Sup.)  38  N. 
E.  604,  26  L.  R.  A.  337,  47  Am.  St.  Rep.  264;  Chicago,  B. 
&  Q.  R.  Co.  V.  West  Chicago  St.  R.  Co.,  156  111.  2«;5,  40  N. 
E.  1008,  29  L.  R.  A.  481;;  2  Dill.  Mun.  Corp.  (4th  Ed.)  §  722; 
Railroad  Co.  v.  Steel,  47  Neb.  741,  66  N.  W.  830;  Du  Bois 
Traction  Pass.  Ry.  Co.  v.  Buffalo,  R.  &P.  Ry.  Co.,  149  Pa.  i, 
24  Atl.  179;  Railroad  Co.  v.  Heisel,  38  Mich.  62,  31  Am.  Rep. 
306;  Railway  Co.  v.  Mills,  85  Mich.  634,  48  N.  W.  1007;  Nichols 
V.  Railway  Co.,  87  Mich.  369,  49  N.  W.  538.  None  of  these 
authorities  touch  the  question  involved  here.  Nearly  ail  of 
them,  except  the  Michigan  cases,  are  referred  to  in  Railroad 
Co.  V.  Steel,  47  Neb.  741.  66  N.  W.  830.  The  question  involved 
was  whether  a  railroad  company  was  entitled  to  damages 
from  a  street-railway  line  seeking  a  crossing.  In  disposing  of 
the  case  the  court  said :  **The  doctrine  of  the  cases  cited, 
and  which  to  us  appears  altogether  reasonable  and  sound,  is 
that  a  railroad  company  acquires  no  exclusive  use  of  streets 
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crossed  by  its  tracks  with  the  consent  of  the  city  or  other 
municipal  body,  but  must  enjoy  the  right  so  conferred  in 
common  with  the  general  public;  that  it  is  presumed  to  have 
contemplated  the  adoption  of  such  improved  means  of  travel 
as  the  exigencies  of  the  case  require  in  order  to  best  subserve 
the  public  interests  and  necessities;  and  that  any  mere  in- 
convenience suffered  by  it  on  account  of  the  crossing  of  its 
lines  by  the  tracks  of  street  railways  by  permission  of  the 
proper  authorities  is  damnum  absque  injuria."  In  the 
Michigan  cases  the  question  involved  was  whether  the  adjacent 
owners  were  entitled  to  compensation  where  the  street  in 
front  of  their  land  was  used  by  a  street-railway  company.  In 
Railroad  Co.  v.  Heisel,  38  Mich.  62,  31  Am.  Rep.  306,  Justice 
Cooley  used  the  following  language:  ''If  the  railroad  were 
only  a  city  railway,  constituting  a  mere  local  convenience, 
and  calculated  to  relieve  the  pressure  of  traffic  and  travel  upon 
the  street,  the  question,  of  course,  would  be  different.  There 
are  cases  which  hold  it  to  be  competent,  under  proper  legis- 
lative authority,  to  permit  a  street-railway  track  to  be  laid, 
regardless  of  the  consent  or  of  the  wishes  of  abutting 
proprietors  who  may  own  the  soil  of  the  street.  A  street 
railway  for  local  purposes,  so  far  from  constituting  a  new 
burden,  is  supposed  to  be  permitted  because  it  constitutes 
a  relief  to  the  street.  It  is  in  furtherance  of  the  purpose  for 
which  the  street  is  established,  and  relieves  the  pressure  of 
local  business  and  local  travel,  instead  of  constituting  an 
embarrassment.  It  is  for  this  reason  that  the  owners  of  lapds 
over  which  a  city  street  is  laid  are  denied  compensation  if  a 
street  railway  is  subsequently  authorized  within  it.**  The 
same  question  was  involved  in  the  other  Michigan  cases  where 
electricity  was  used  as  motive  power.  It  was  held  the 
adjacent  owner  was  not  entitled  to  compensation,  under  the 
facts  disclosed  by  those  cases,  though  two  of  the  five  judges 
thought  the  building  of  the  street  railway  did  impose  an 
additional  burden,  for  which  compensation  should  be  given  to 
the  adjacent  owner. 

•Though  the  decisions  are  not  uniform,  it  may  be  considered 
as  now  settled  by  the  great  weight  of  authority  that  the  use 
of  a  street  by  a  street-railway  company,  under  proper  regula- 
tions, even  though  it  use  electricity  as  a  motive  power,  is 
not  an  improper  use  of  the  street,  and  is  not  such  an  addi- 
tional burden  as  to  entitle  the  adjacent  proprietor  to  additional 
compensation.  It  does  not  follow,  however,  from  these 
decisions,  that  the  electric  car  and  the  horseless  carriage  do 
not  increase  the  danger  to  those  who  have  a  right  to  travel  the 
streets.  If  it  be  asserted  that  the  propulsion  of  a  modern 
suburban  car,  41;  or  50  feet  long,  which  may  be  propelled,  at 
the  will  of  the  motorman,  at  a  speed  from  simply  moving  to 
40  or  f;o  miles  an  hour,  through  the  public  streets  of  a  city, 
is  not  a  different  use  of  the  street,  and  a  source  of  greater 
danger  to  the  public,  than  obtained  when  the  streets  were  used 
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only  by  pedestrians  and  carriages  drawn  by  horses,  such  an 
assertion  would  not  commend  itself  to  the  common  sense  of 
those  having  cognizance  of  the  facts.  The  long  list  of  fright- 
ful injuries  and  fatal  casualties  which  occur  yearly  because  of 
the  new  methods  of  travel  in  all  our  large  cities  would  be  a 
complete  answer  to  the  assertion.  Does  it  not  follow  then 
that,  though  the  modern  methods  of  travel  are  required  by 
the  conditions  of  modern  life,  inasmuch  as  they  may  and  do 
increase  the  danger  to  human  life,  it  is  entirely  competent  for 
the  state,  in  its  efforts  to  protect  its  citizens  in  the  exercise 
of  its  police  power,  to  provide  such  regulations,  at  the  expense 
of  the  persons  or  corporations  employing  the  new  methods, 
as  in  its  wisdom  it  deems  necessary  to  accomplish  that  pur- 
pose.? Upon  what  other  theory  does  it  regulate  the  speed  of 
the  vehicles  traveling  the  streets?  Why  does  it  require,  at 
the  expense  of  the  corporation  owning  street  cars,  their  fre- 
quent inspection,  or  require  them  to  be  equipped  with  power- 
ful brakes  and  with  safety  fenders.?  Can  there  be  any  question 
but  what  it  would  be  legal  to  require  steam  boilers  used  to 
propel  horseless  carriages  to  be  so  constructed  as  not  to  be 
liable  to  explosion,  or  to  require  the  person  operating  such 
a  carriage  to  be  so  familiar  with  its  operation  before  taking 
it  upon  a  crowded  street  that  its  appearance  there  should  not 
be  a  source  of  daneer?  It  seems  to  us  there  can  be  but  one 
answer  to  these  questions.  New  dangers  upon  the  public 
streets  require  new  safeguards  in  the  interests  of  the  safety 
of  the  public.  It  is  a  matter  of  common  knowledge  that  where 
electric  cars  run  at  frequent  intervals,  across  a  railroad  over 
which  trains  are  frequently  run,  it  is  a  place  of  unusual  dan- 
ger, not  only  to  the  passengers  in  the  steam  cars,  but  also  to 
the  passengers  in  the  electric  cars.  This  danger  is  occa- 
sioned, not  by  the  steam  road  alone,  nor  by  the  electric  road 
alone,  but  by  both  of  them.  We  have  no  doubt  that  under 
such  circumstances  the  state,  in  the  exercise  of  its  police 
power,  can  take  such  steps  as  will  minimize  the  danger,  and 
can  impose  the  expense  of  doing  so  upon  the  corporations 
causing  the  danger. 

In  Maine  a  statute  similar  to  the  statute  of  this  state  was 
passed  in  1895,  authorizing  the  railroad  commissioners  in  such 
a  case  as  this  one  to  apportion  the  expense  between  the  elec- 
tric road  and  the  steam  road,  though  it  did  not  require  them 
to  do  so.  Under  this  statute,  the  case  of  Maine  Cent.  R.  Co. 
V.  Waterville  &  F.  Ry.  &  Light  Co.,  89  Me.  328,  36  Atl.  453, 
arose.  In  that  case  it  was  claimed,  as  it  is  claimed  here, 
that  the  use  of  the  crossing  of  the  steam  road  by  the  electric 
road  was  simply  a  use  of  the  highway.  We  quote  from  the 
decision  of  the  commissioners:  **But  the  counsel  for  the 
electric  railway  company  goes  further,  and  in  argument 
claims  that  by  its  charter  his  company  has  the  right  for  its 
electric  cars  to  pass  and  repass  across  the  rails  of  the  Maine 
Central  Railroad  Company,  and  over  the  highway,  the  same 


Am  &  Bng  CROSSINGS  743 

R  CaA 

Detroit,  etc.,  Ry.  v.  Commissioner  of  Railroads 

as  any  other  vehicles  on  said  highway,  and  that  the  Maine 
Central  Railroad  Company  is  obliged,  under  the  law,  to  make 
proper  provisions  for  the  passage  of  electric  cars  across  its 
railroad  tracks.  He  argues  that  the  car  of  the  electric  rail- 
way is  nothing  more  than  the  team  or  vehicle  of  any  other 
person  or  corporation  which  has  a  right  to  pass  and  repass 
within  the  highway.  He  argues  that  the  building  of  an  elec- 
tric railway  along  the  highway  in  this  state  is  not  a  new  servi- 
tude upon  the  street,  and  is  not  a  new  use  of  the  way,  but  is 
only  a  new  and  later  mode  of  using  the  way.'*  Under  the 
circumstances  of  that  case,  the  commissioners  put  the  expense 
of  putting  in  the  new  crossing  frogs  entirely  upon  the  electric 
road.  The  case  was  removed  to  the  supreme  court,  which 
declined  to  disturb  the  decision  of  the  commissioners,  the 
court  using  the  following  language:  "Act  1895,  c.  72, 
undoubtedly  authorizes  the  railroad  commissioners  to  appor- 
tion the  expense,  but  it  does  not  require  them  to  do  so.  It 
leaves  the  question  to  their  sound  judgment  and  discretion ; 
and,  on  appeal,  the  only  rule  prescribed  for  the  presiding 
justice  is  that  he  shall  make  such  order  or  decree  as  law  and 
justice  shall  require.  The  statute  declares  that  'exception 
may  be  taken  to  such  order  or  decree,'  but  it  prescribes  no 
rules  by  which  the  law  courts  shall  be  governed  in  passing 
upon  the  exceptions.  It  seems  to  us  that  the  evident  inten- 
tion of  the  legislature  was  to  leave  the  whole  question  of  how 
railroad  crossings  should  be  constructed  and  maintained,  and 
how  the  expense  of  such  crossings  should  be  borne,  in  the 
first  instance  to  the  sound  judgment  and  discretion  of  the 
railroad  commissioners,  and  we  think  that  their  decision 
should  not  be  altered  or  reversed  unless  manifestly  illegal  or 
unjust."  See  Commissioners  of  Parks  &  Boulevards  of  City 
of  Detroit  v.  Chicago,  D.  &  C.  G.  T.  J.  R.  Co.,  91  Mich. 
291.  51  N.  W.  934;  Woodruff  v.  Catlin  (Conn.)  6  Atl.  849; 
New  York  &  N.  E.  R.  Co.  v.  Town  of  Bristol,  151  U..  S.  556. 
14  Sup.  Ct.  437,  38  L.  Ed.  269.  We  have  no  doubt  of  the 
right  of  the  legislature  to  authorize  the  railroad  commissioner 
to  do  what  he  has  sought  to  do  here.  The  petition  of  the 
relator  is  denied. 

MONTGOMERY,  C.  J.,  and  LONG,  J.,  concurred  with 
MOORE,  J. 

GRANT,  J.  (dissenting).  The  petitioner  owns  a  line  of 
street  railway  in  Detroit,  authority  to  construct  and  operate 
which  was  granted  in  1865.  In  the  following  year  the  railway 
was  built,  forming  a  continuous  line  west  on  Fort  street  to 
Clark  avenue,  south  on  Clark  to  the  River  road,  and  then 
west  again  on  the  River  road.  At  the  time  the  track  was  con- 
structed on  Clark  avenue  there  was  no  railroad,  or  highway, 
street,  lane,  or  alley,  or  crossing  of  any  kind  over  Clark 
avenue  between  Fort  street  and  the  River  road.  In  1882  or 
1883  the  Wabash  Railroad  Company  constructed  a  single  track 
across  Clark  avenue  and  across  petitioner's  tracks.     Up   to 
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that  time  there  had  been  no  crossing  over  Clark  avenue  be- 
tween Fort  street  and  the  River  road  of  any  kind, — either  that 
of  a  railroad,  or  a  public  highway,  a  private  way.  road,  street, 
or  alley.  In  the  year  1893  or  thereabouts  the  Union  Station 
was  opened  at  the  corner  of  Third  and  Fort  streets,  in 
Detroit ;  and  since  that  time  said  station  has  been  used  jointlv 
by  the  Wabash,  the  Detroit,  Lansing  &  Northern,  the  Flint 
&  Pere  Marquette,  the  Detroit  &  Lima  Northern,  and  the 
Canadian  Pacific  Railroads  as  a  terminal  point,  the  tracks 
over  Clark  avenue  at  this  point  having  been  increased  from 
one  to  three  to  accommodate  the  increased  traffic.  These 
tracks  are  used  as  approaches  to  the  Union  Station,  and 
incoming  and  outgoing  trains  and  cars  of  all  the  foregoing 
roads  except  the  Canadian  Pacific  Railroad  pass  over  said 
tracks.  There  are  38  regular  daily  passenger  trains  crossing: 
Clark  avenue  upon  these  tracks.  Besides  this,  the  Canadian 
Pacific  uses  the  station  as  an  Eastern  terminus,  connecting 
with  the  other  roads  for  purposes  of  through  east  and  west 
traffic.  In  1893  the  legislature  passed  an  act  (No.  171),  sec- 
tion 1;  of  which  provides  that  the  ^^commissioner  of  railroads 
shall  *  *  *  examine  the  crossings  of  the  tracks  of  rail- 
roads and  street  railroads  then  existing,  and  order  such  changes 
made  in  the  manner  of  such  crossings,  or  such  safeguards  for 
protection  against  accidents  to  be  provided  thereat,  as  in  his 
judgment  ought  to  be  made  or  provided;  and  shall  apportion 
any  expense  incident  thereto  between  the  companies  affected 
as  he  may  deem  just  and  reasonable."  Claiming  authority 
under  this  act,  the  respondent  ordered  the  construction  of 
certain  devices,  and  apportioned  the  expense  between  the 
Terminal  Association  and  the  petitioner.  The  validity  of  this 
order  presents  the  main  question  in  the  case. 

The  main  question  in  this  case  may  be  thus  stated :  When 
a  steam-railroad  company  has  condemned  a  right  of  way,  and 
extended  its  tracks  across  a  public  street  or  highway,  on 
which  is  an  existing  street-car  line,  and  at  the  time  the  pub- 
lic travel  upon  the  street  or  highway  was  not  such  as  to 
require  the  erection  of  gates,  etc.,  for  the  protection  of  the 
public,  but  subsequently,  owing  to  the  increase  of  population* 
the  increase  of  tracks  and  trains  by  the  railroad  company, 
and  the  increase  of  travel  upon  the  street  or  the  highway, 
the  erection  and  maintenance  of  such  safeguards  becomes 
essential  for  the  protection  of  the  public,  can  the  street-rail- 
way company  be  required  to  pay  a  portion  of  the  expense? 
It  is  now  the  settled  law  of  this  state  that  a  street  railway 
does  not  create  an  additional  servitude.  People  v.  Ft.  Wayne 
&  E.  Ry.  Co.,  92  Mich.  522,  52  N.  W.  loio.  In  addition  to 
the  authorities  cited  in  Railway  Co.  v.  Mills,  85  Mich.  634, 
48  N.  W.  1007,  and  Nichols  v.  Railway  Co.,  87  Mich.  361,  ao 
N.  W.  538,  see,  also,  the  following:  Chicago  &  C.  Terminal 
Ry.  Co.  V.  Whiting,  H.  &  E.  C.  St.  Ry.  Co.,  139  Ind.  297,  38 
N.  E.  604,  26  L.  R.  A.  337,  47  Am.  St.  Rep.  264;  Chicago,  B. 
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&  Q.  R.  Co.  V.  West  Chicago  St.  R.  Co.,  156  111.  255,  40  N.  E. 
1008.  29  L.  R.  A.  485.  Another  well-settled  principle  is  of 
importance  in  this  discussion,  viz. :  A  steam  railroad,  in  con- 
structing its  tracks  across  an  existing:  highway,  must  pay  all 
the  expense  of  putting  the  highway  in  safe  condition,  and 
erecting  and  maintaining  such  safeguards  as  are  required  for 
the  protection  of  travelers  upon  the  street  or  highway,  as  well 
as  those  who  are  traveling  upon  the  steam  cars.  The  correl- 
ative proposition  is  also  well  established,  viz. :  When  a  pub- 
lic highway  is  laid  out  across  an  existing  railroad,  the  public 
must  compensate  the  railroad  company,  not  only  for  the  value 
of  the  land  taken,  but  also  for  the  construction  of  requisite 
safeguards,  including  gates,  flaemen,  fences,  cattle  guards, 
etc.,  for  the  protection  of  the  public.  Railway  Co.  v.  Hough, 
61  Mich.  507,  28  N.  W.  502 ;  City  of  Grand  Rapids  v.  Grand 
Rapids  &  I.  R.  Co.,  58  Mich.  641,  648,  26  N.  W.  159;  Com- 
missioners of  Parks  &  Boulevards  of  City  of  Detroit  v.  Mich- 
igan Cent.  R.  Co.,  go  Mich.  385,  51  N.  W.  447;  Same  v. 
Chicago,  D.  &  C.  G.  T.  J.  R.  Co.,  91  Mich.  291,  51  N.  W. 
934;  City  of  Grand  Rapids  v.  Bennett,  106  Mich.  528,  64 
N.  W.  f;8«;;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  351;  Du  Bois 
Traction  Pass.  Ry.  Co.  v.  Buffalo,  R.  &  P.  Ry.  Co.,  10  Pa. 
Co.  Ct.  R.  401.  The  elements  of  damages  in  such  cases  are 
ably  discussed  by  Chief  Justice  Champlin,  in  Flint  &  P.  M. 
R.  Co.  V.  Detroit  &  B.  C.  R.  Co.,  64 Mich.  350,  31  N.  W.  281, 
and  many  authorities  there  cited.  Another  well-established 
principle  important  to  be  here  noted  is  this :  He  who  creates 
and  maintains  a  nuisance  must  pay  the  cost  of  abating  it ;  and 
that  business  which  in  its  management  endangers  the  persons 
and  property  of  others  must  pay  the  expense  of  taking  the 
necessary  precaution  to  avoid  the  danger,  and  it  matters  not 
whether  that  danger  existed  at  the  time  of  the  establishment 
of  the  business  or  arose  afterwards.  It  follows  that  in  1882 
the  Wabash  Railroad  Company,  when  it  constructed  its  sin- 
gle track  across  the  highway,  and  in  1893,  when  the  Union 
Terminal  Association  placed  its  tracks  across,  they  were 
required  by  law  to  pay  the  expense  of  all  appliances  at  that 
time  necessary  for  the  protection  of  the  public.  So,  too,  if 
these  companies  were  now  making  application  to  cross  the 
highway,  they  would  be  compelled  to  pay  the  expense  of  all 
the  appliances  which,  in  this  proceeding,  the  commissioner 
has  divided  equally  between  the  relator  and  the  Union  Ter- 
minal Association,  and  would  be  obliged  to  do  so  long  as  they 
did  business. 

The  argument  of  the  learned  attorney  general  seems  to  be 
that  because,  under  the  circumstances  as  they  existed  when 
the  Wabash  Railroad  Company  and  the  Union  Terminal 
Association  constructed  their  roads,  damages  for  the  cost  of  the 
appliances  now  required  would  then  have  been  uncertain  and 
speculative,  and  could  not  have  been  considered,  therefore 
these  companies  cannot  now  be  required  to  bear  the  entire 
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expense.  He  states  his  position  as  follows:  '^In  behalf  of 
respondent,  I  claim  that  said  cases,  while  establishing  the 
doctrine  that  a  railroad  company  whose  track  is  crossed  is 
entitled  to  just  compensation  for  all  damages  which  it  may 
have  sustained  by  reason  of  such  crossing,  do  not  sustain  the 
claim  made  by  counsel  for  petitioner,  namely,  that  the  Union 
Terminal  Association  Railway  Company  must  for  all  time 
bear  the  expense  for  constructing  and  maintaining  the  safety 
contrivances  and  appliances  mentioned  in  the  commissioners* 
order,  for  the  simple  reason  that,  under  the  facts  and  circum- 
stances of  this  case,  the  expense  of  constructing  and  maintain- 
ing said  safety  contrivances  is  not  an  element  which  can  be 
considered  in  making  up  the  just  compensation  to  which  peti- 
tioner is  entitled  under  the  constitution  and  laws  of  this  state. 
*  *  *  This  court  has  never  decided  that  where  the  necessity 
of  safety  appliances  is  created  some  1 5  or  20  years  after  the 
crossing  is  made,  solely  in  consequence  of  changed  circum- 
stances and  conditions,  resulting  from  the  growth  of  the  sur- 
rounding territory,  that  the  road  whose  tracks  were  first  laid 
shall  be  forever  exempt  from  the  burden  of  assisting  in  con- 
structing and  maintaining  safety  appliances  made  necessary 
by  such  changed  conditions. ' ' 

The  injustice  to  the  railroads  is  not  apparent,  because  by 
holding  them  to  bear  the  expense  they  are  doing  no  more  than 
the  law  would  clearly  require  of  them  if  they  were  now  seek- 
ing to  cross  the  highway.  What  is  it  that  causes  the  danger 
to  travelers  upon  the  highway.?  Clearly,  it  is  not  the  street 
cars.  It  is  the  trains  of  the  railroad  companies.  The  street- 
car companies,  by  relieving  travel,  may  fairly  be  held  to  lessen 
the  danger  to  otherwise  overcrowded  streets.  Why  should  the 
street-car  company,  any  more  than  an  omnibus  line  or  a  stage 
company,  using  the  same  streets,  be  required  to  pay  for  the 
expense  of  protecting  the  public?  If  it  be  said  that  there  is 
danger  to  travelers  upon  the  steam  railway  from  the  street 
cars,  the  answer  is  ready  that  they  are  no  more  dangerous 
than  heavy  trucks,  van  wagons,  stages  drawn  by  four  or  six 
horses,  or  other  vehicles.  The  street  cars  differ  only  from 
other  methods  of  travel  in  that  their  carriages  run  upon  rails. 
They  have  no  more  rights  in  going  over  the  streets  than  other 
travelers  have,  except  that  other  travelers  are  required  reason- 
ably to  give  the  cars  the  right  of  way.  Under  the  police 
power,  these  street-car  companies  are  subject  to  all  reasonable 
rules  in  running  their  cars.  They  may  be,  and  now  are.  re- 
quired by  law  to  stop  their  cars  a  certain  distance  from  the 
railroad  crossing,  and  not  to  cross  until  some  employee  has 
gone  to  the  railroad  track,  and  signaled  that  the  track  is  clear. 
The  same  rule  might  be  required  of  stagecoaches  and  any  other 
conveyances  with  heavy  loads. 

In  Du  Bois  Traction  Pass.  Ry,  Co.  v.  Buffalo,  R.  &  P.  Ry. 
Co.,  supra,  the  complainant,  the  street-railway  company,  filed 
its   bill  in  equity   to   restrain   the   defendant,    steam-railway 
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company,  from  interfering  with  the  construction  of  its  tracks 
in  the  public  highway  across  the  railway  tracks.  The  defend- 
ant used  force  to  prevent  the  construction.  In  the  suit  the 
defendant  claimed  that  the  street-railway  company  should 
pay  damages  to  the  defendant  for  injury  to  its  business.  It 
was  there  said:  *'The  respondent  holds  this  right  [the  use  df 
the  street]  subject  to  all  the  consequences  flowing  from  the 
ever  increasing  travel  upon  Booth  street,  and  the  use  of  all 
methods  discovered  or  discoverable  for  the  accommodation  of 
the  travel  upon  the  surface  of  the  street ;  and.  if  the  respond- 
ent suffers  any  damages  arising  from  the  crossing  of  its  tracks 
by  the  public,  it  is  of  a  kind  which  it  must  be  held  to 
have  assumed  to  itself  when  it  entered  upon  Franklin  street. 
*  *  *  The  crossing  of  its  track  by  the  passenger  railway 
company  gives  no  greater  right  to  damages,  in  the  view  we 
take  of  the  case,  than  it  could  have  if  the  claim  was  made 
against  an  omnibus  line."  This  case  was  approved  in  149 
Pa.  I,  24  Atl.  17Q.  That  case  is  quoted  with  approval  in 
Railroad  Co.  v.  Steel,  47  Neb.  741,  66  N.  W.  830,  where  the 
authorities  are  reviewed,  and  the  court  holds  **that  it  [the 
steam-railroad  company]  is  presumed  to  have  contemplated 
the  adoption  of  such  improved  means  of  travel  as  the  exigen- 
cies of  the  case  require,  in  order  to  best  subserve  the  public 
interests  and  necessities.  * ' 

In  Chicago  &  C.  Terminal  Ry.  Co.  v.  Whiting,  H.  &  E.  C. 
St.  Ry.  Co.,  supra,  it  was  held  that  the  street-railway  com- 
pany was  in  the  enjoyment  of  the  public  easement  and  use  of 
the  street,  and  that  the  right  of  the  street  railway  to  cross  the 
tracks  of  the  steam  railway  was  subject  to  no  conditions  other 
than  those. to  which  the  general  public  is  subject  in  traveling 
over  such  streets.  The  court  said:  ** It  [the  steam  railway] 
never  owned  its  right  of  way  over  and  across  the  streets 
named,  free  from  the  burden  of  the  public  easement,  a  part  of 
which  belongs  to  the  appellee,  the  street-railway  company." 
The  true  rule  seems  to  be  that  when  a  railroad  company 
crosses  a  public  street  or  highway,  in  the  absence  of  any  lim- 
itations in  its  charter,  it  obtains  its  right  subject  to  all  lawful 
uses  to  which  the  street  may  be  put.  It  obtains  its  right  sub- 
ject to  the  well-known  fact  that  conditions  change  with  the 
growth  of  population,  and  that  it  itself  must  meet  the  expense 
which  these  conditions  have  made  necessary  for  the  protection 
of  travelers  upon  the  highway  or  street. 

The  learned  attorney  general  seems  to  concede  that,  were 
it  not  for  this  street  railway,  the  commissioner,  under  the  law 
and  the  police  power,  could  place  upon  these  railroads  the 
entire  cost  of  erecting  and  maintaining  these  appliances.  As 
we  have  shown  and  held,  the  street-car  company  is  a  lawful 
user  of  the  highway,  and,  as  such  user,  it  cannot  be  selected 
to  pa}'  the  whole  or  any  part  of  the  expense  required  for  the 
protection  of  all  who  travel  upon  the  highway  or  upon  the 
railroad.  This  disposal  of  the  case  renders  it  unnecessary  to 
determine  the  other  questions  raised. 
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Since  writing  the  above  I  have  received  the  opinion  of  my 
Brother  Moore.  The  question  involved  is  of  such  great 
importance  that  I  feel  justified  in  making  a  brief  reply.  It 
is  well  to  keep  in  mind  the  precise  question  for  our  determina- 
tion. ■  The  question  is  not  between  two  steam  railroads  cross- 
ing each  other  on  private  grounds  or  on  the  public  highway. 
Neither  is  it  between  steam  railroads  and  the  entire  public 
using  the  highway.  It  is  between  steam  railroads  and  one 
user  of  the  public  highway,  and  the  question  is,  who  shall 
pay  for  the  protection  of  the  entire  public?  or,  in  other  words* 
can  one  user  of  the  public  highway  be  required  to  pay  pwirt 
or  all  the  expense  of  protecting  all  users  of  the  highway  and 
as  well  those  traveling  upon  the  steam  road?  It  must  also  be 
borne  in  mind  that  no  one  is  seeking  to  abridge,  lessen,  or 
destroy  the  public  power  of  the  state  to  adopt  any  and  ail 
regulations  which  are  necessary  to  protect  the  persons  and 
property  of  those  using  thfe  highway  or  the  steam  road.  This 
power  remains  the  same.  The  state,  either  directly  or  through 
the  municipality,  can  regulate  the  speed  of  street  cars  within 
lOO,  500,  or  1000  feet  of  the  crossing.  It  can  compel  them  to 
stop  at  any  distance  from  the  crossing.  It  can  regulate  the 
speed  of  the  steam  car  when  approaching.  It  can,  as  it  now 
does,  compel  an  employee  on  the  street  car  to  advance  to  the 
track  before  crossing,  and  see  whether  the  crossing  is  safe. 
It  may  compel  the  steam  road  to  erect  gates,  etc.  I  quote 
again  from  Chicago  &  C.  Terminal  Ry.  Co.  v.  Whiting,  H. 
&  E.  C.  St.  Ry.  Co. :  **So  long,  therefore,  as  it  is  the  settled 
law  of  this  state  that  a  street  railway  is  not  an  additional 
burden  to  that  of  the  easement  the  general  public  has  in  the 
street,  and  that  the  street  railway  company's  right  to  use  the 
street  is  founded  on  that  easement,  that  long  it  must  be  held 
the  right  of  such  street  railway  to  cross  over  the  tracks  of  the 
steam  railway  laid  on  such  street  is  subject  to  no  conditions 
other  than  those  to  which  the  general  public  is  subject  in 
traveling  over  such  streets.  When  the  steam-railway  company 
obtains  its  rieht  of  way  over  and  along  a  public  street,  it  does  so 
subject  to  the  right  of  the  general  public  to  use  that  street,  and 
the  street  crossings  over  its  tracks,  and  it  is  generally  incum- 
bent on  such  steam-railway  companies  to  make  such  crossings 
as  passable  for  the  general  public  as  they  were  before  the 
construction  of  their  tracks  thereon."  The  logic  of  this  case 
and  others  cited  by  me  upon  the  same  point  is  that  the  street 
railway  is  a  proper,  leeitimate,  and  necessary  use  of  the  pub- 
lic highway,  and  that  it  cannot  be  made  subject  to  conditions 
**other  than  those  to  which  the  general  public  is  subject  in 
traveling  over  the  streets. ' '  Wherein  is  the  logic  of  com- 
pelling one  user  of  the  public  highway  to  pay  the  whole  or 
part  of  the  expense  in  protecting  all  users  of  the  highway 
against  the  dangers  incident  to  the  passage  of  long,  swift,  and 
ponderous  trains  of  steam  cars?  It  is  not  the  street  car  which 
causes  the  congestion   of  travel  at  this  point ;  on   the  other 
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hand,  it  relieves  the  congestion.  The  congestion  is  caused 
by  the  increase  of  population, — by  vehicles  of  all  sorts, 
engaged  in  the  transportation  of  goods  and  passengers,  and  as 
well  travelers  on  foot.  My  Brother  refers  to  the  horseless 
carriage  as  probably  increasing  the  danger  to  those  who  have 
the  right  to  travel  in  the  streets.  Will  it  be  contended  that 
the  owners  of  horseless  carriages  could  be  selected  from  the 
owners  of  other  vehicles  using  the  highway,  and  compelled  to 
in  part  or  entirely  pay  for  the  expense  of  gates,  etc.,  at  a 
railroad  crossing.?  If  a  cartage  company,  a  corporation,  were 
engaged  in  the  transportation  of  goods  with  its  heavy  trucks 
and  enormous  loads  over  this  highway  every  15  minutes  or 
half  hour  in  the  day,  could  it  be  compelled  to  pay  part  or 
all  of  the  expense  to  avoid  the  danger  caused  by  the  trains  of 
the  steam  roads.?  Many  vehicles,  with  their  loads,  are  as 
heavy,  and  sometimes  nearly  or  quite  as  large,  as  ordinary 
street  cars.  The  tallyhos,  with  four  or  six  horses,  are  cer- 
tainly as  dangerous  at  these  crossings  as  are  the  street  cars. 
But  for  the  street  cars  there  would  be  more  conveyances  of 
other  character,  and  more  congestion  of  travel,  at  these  cross- 
ings, and  consequently  more  danger  than  results  from  the  use 
of  the  street  cars. 

It  is  urged  that  the  facts  in  the  cases  I  have  cited  are  not 
those  of  this  case,  and  that  the  precise  question  now  before  us 
was  not  involved  in  them.  This  is  true.  The  same  may  be 
said  of  the  cases  cited  in  my  Brother's  opinion,  unless  it  be 
the  Maine  case,  to  which  I  will  refer  hereafter.  The  ques- 
tion is  a  new  one,  and  calls  for  the  application  of  principles 
to  be  deduced,  so  far  as  possible,  from  the  decided  cases,  and 
by  the  application  of  sound  legal  principles.  My  Brother 
says:  ** If  there  was  no  highway  at  this  point  traveled  by  a 
line  of  electric  railway  cars  and  by  the  public,  there  would  be 
no  occasion  lor  the  interference  of  the  railroad  commissioner. 
It  is  because  both  of  these  conditions  exist  that  human  life  is 
endangered  at  this  crossing,  and,  under  the  exercise  of  the 
police  power  in  the  interest  of  public  safety,  the  state  is 
authorized  to  interfere  through  its  agent,  the  railroad  com- 
missioner/*— citing  several  cases.  Will  it  be  said  that  if  there 
were  no  electric  cars  there  would  be  no  necessity  of  interfer- 
ence by  the  commissioner  or  some  other  authorized  body  to 
protect  the  public  and  prevent  danger.?  Is  the  electric  car 
the  sole  cause  of  the  danger,  so  far  as  it  is  caused  by  the  using 
of  the  highway.?  Might  not  the  danger  be  as  great,  or  even 
greater,  without  the  street  car.?  The  cases  cited  by  my 
Brother  relate  to  fences,  cattle  guards,  farm  crossings,  and  the 
like,  and  do  not  touch  this  case.  The  statement  of  my  Brother 
that,  **  under  the  exercise  of  the  police  power  in  the  interest 
of  public  safety,  the  state  is  authorized  to  interfere,"  is  the 
conceded  law.  But  does  that  affect  the  question  who  shall 
pay  for  these  safeguards.?  The  authorities  cited,  apportion- 
ing the  expense  where  one  steam   road   crosses  another,    are 
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not,  in  my  judgrment,  applicable.  He  quotes  extensively  from 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Cincinnati,  S.  &  C.  Ry.  Co., 
.'^o  Ohio  St.  604.  I  understand  the  rule  laid  down  in  that  case 
is  the  general  rule  approved  by  this  court,  and  is  applicable 
only  to  steam  railroads,  whether  they  cross  one  another  on 
private  grounds  or  the  public  highway.  It  has  never  been 
applied  to  street  railways. 

I  am  not  aware,  as  my  Brother  suggests,  that  street  cars  in 
cities  are  allowed  a  speed  of  from  40  to  50  miles  per  hour.  No 
ordinance  so  providing  has  ever  been  called  to  my  attention. 
I  doubt  whether  there  are  as  many  accidents  at  street-car 
crossings  from  collisions  with  street  cars  as  with  other  vehi- 
cles. The  fact  that  there  are  frightful  injuries  and  fatal  casual- 
ties in  the  streets  of  the  city,  in  consequence  of  collision  with 
street  cars,  does  not  afiect  this  question.  Those  accidents 
may  result  from  the  negligence  of  travelers,  or  from  the  em- 
ployees of  the  street-car  companies,  or  both,  or  from  too  great 
a  speed  allowed  by  the  city,  or  in  violation  of  the  city  ordi- 
nance. The  question  we  are  dealing  with  is  one  entirely 
foreign  to  those. 

Maine  Cent.  R.  Co.  v.  Waterville  &  F,  Ry.  &  Lieht  Co., 
89  Me.  328,  36  Atl.  4c;3,  is  cited  as  a  case  in  point.  The  lan- 
guage quoted  by  my  Brother  from  that  case  must  be  read  and 
understood  in  connection  with  its  facts.  The  steam-railroad 
tracks  were  first  laid.  The  street-railway  company  recognized 
its  duty,  when  it  crossed,  to  place  the  necessary  crossing 
frogs  at  its  own  expense.  That  this  would  be  the  legal  duty  of 
the  street-railway  company  would  hardly  be  questioned.  These 
frogs  were  a  part  of  the  track  of  the  street  railway,  and  were 
necessary  in  its  construction.  They  had  become  so  worn  as 
to  be  dangerous.  The  street-railway  company  claimed  that 
it  was  the  duty  of  the  steam-railroad  company  to  replace  them, 
and  to  make  proper  provisions  for  the  passage  of  the  electric 
cars  across  the  tracks  of  the  steam  road, — a  proposition  which 
could  not  commend  itself  to  any  one's  judgment.  The  rail- 
road commissioners  very  properlv  held  that  the  street-railway 
company  should  bear  the  ^expense  essential  to  enable  it  to 
cross  the  defendant's  track,  and  to  keep  it  in  repair.  No 
other  conclusion,  in  the  exercise  of  good  sense,  could  have 
been  reached.  The  syllabus  of  the  opinion  reads  as  follows: 
^^  Whenever  an  alteration  is  made  in  an  existing  railroad  track 
for  the  sole  convenience  and  accommodation  of  another  rail- 
road, the  expense  should  be  borne  by  the  latter."  No  ques- 
tion of  the  exercise  of  the  police  power  was  discussed  or 
apparently  involved.  I  am  unable  to  see  that  that  case  con- 
trols this.  The  question  before  us  is  not  whether  the  legis- 
lature may  enact  that  the  expense  of  crossings  similar  to 
this  shall  be  borne,  in  whole  or  in  part,  by  the  entire  public, 
nor  whether  the  street-car  company,  in  putting  its  tracks 
across  a  steam  road,  can  be  compelled  to  make  an  overhead 
crossing  at  its  own   expense.     We  are  dealing  with  a  case 
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where  the  natural  growth  of  public  travel,  through  the  increase 
of  trade  and  population,  has  made  the  proposed  safeguards 
necessary  for  the  protection  of  all,  and  where  the  attempt  is 
made  to  make  one  user  of  the  public  highway  bear  half  the 
expense  to  the  exclusion  of  all  others.     The  writ  should  issue. 

HOOKER.  J.,  did  not  sit. 


Davis  v.  Houston  &  S.  Ry.  Co.  ei  ai.  (No.  13,992.) 

{Supreme  Court  of  Louisiana^  June  21^  igoi,) 

[30  So.  Rep.  250.] 

Railroad  Collision — Negligence.*— Where  a  train  upon  a  railroad  haa 
obtained  the  right  of  way  over  the  crossing  at  the  intersection  of  its 
own  road  with  another,  it  is  negligence  on  the  part  of  an  engineer  in 
charge  of  an  engine  upon  the  other  road  to  risk  attempting  to  make  the 
crossing  in  front  of  the  approaching  train. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  Caddo;  A.  D. 
Land,  Judge: 

Action  by  W.  H.  Davis  against  the  Houston  &  Shreveport 
and  Houston,  East  &  West  Texas  Railway  Companies.  Judg- 
ment for  plaintiff,  and  defendants  appeal.     Modified. 

Wise  &  Herndon,  for  appellants. 
Thigpen  &  Foster,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  The  plaintiff,  a  fireman  in  the  employ 
of  the  Kansas  City  Southern  Railway  Company,  sued  the 
defendants  for  $15,000,  damages  for  personal  injuries  which 
he  received  in  a  collision  between  a  passenger  train  belonging 
to  the  Kansas  City  Southern  Railway  Company  and  an  engine, 
with  tender  attached,  belonging  to  the  defendant  company. 
The  collision  occurred  at  the  crossing  of  the  tracks  of  the 
roads,  about  two  miles  out  of  the  city  of  Shreveport.  The 
case  was  tried  by  a  jury,  which  returned  a  verdict  of  $10,000 
for  the  plaintiff.  The  tracks  cross  each  other  nearly  at  right 
angles.  The  train  was  on  its  way  south,  while  the  engine  was 
moving  westward.  It  is  claimed  on  behalf  of  the  plaintiff  that 
the  passenger  train  at  the  time  of  the  accident  had  the  right  of 
wav  over  the  crossing;  that  it  had  reached  the  place  at  which 
trains  eroing  south  were  in  the  habit  of  stopping  and  giving 
signals  of  their  presence  and  intended  crossing;  that  it 
stopped  and  gave  the  regular  signals,  and  by  reason  of  that 
fact  trains  and  engines  on  the  other  track  should,  under  the 
rules  which  govern  railroad  movements,  have  waited  until 
after  it  had  made  the  crossing  before  moving  forward ;  that, 
instead  of  doing  that,  the   engineer  in  charge  of  the  single 

*As  to  liability  for  accidents  at  crossings,  see  8  Am.  &  Eng.  Enc.  Law 
<2d  Ed.)  386  et  seq. ;  3  Rap.  &  Mack's  Dig.  459  et  seq. 
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ene:ine,  without  stopping  and  without  making  signals  of  any 
kind,  negligently  and  improperly  attempted  to  reach  and 
pa^s  the  crossing  ahead  of  the  passenger  train,  and  in  so  doinc: 
placed  his  engine  at  the  crossing  directly  in  the  path  of  the 
south-bound  train.  Plaintiff  alleged  that  in  and  by  the  col- 
lision which  followed  he  had  been  permanently  injured  and 
disabled,  and  had  suffered  great  pain,  as  well  as  pecuniary 
loss.  Actions  of  this  kind  usually  present  a  conflict  of  evi- 
dence, but  in  this  particular  case  it  is  exceedingly  difficult  to 
ascertain  what  the  facts  actually  were.  It  is  one  of  those 
cases  in  which  the  verdict  of  a  jury,  which  was  familiar  with 
the  locality,  and  knew,  saw,  and  heard  the  witnesses,  is 
entitled  to  very  great  weight.  The  jury  reached  the  con- 
clusion that  the  defendant  companies  were  at  fault,  and  the 
passene:er  train  had  the  right  of  way.  We  think  that  conclu- 
sion is  sustained  by  a  preponderance  of  evidence.  We  are 
not  in  a  position  to  say  that  the  jury  and  the  court  erred.  A 
special  feature  in  this  case  is  the  fact  that  north  of  the  defend- 
ants' track  there  were  two  other  tracks  running  in  an  easterly 
and  westerly  direction,  and  running  substantially  parallel  to 
it ;  the  track  nearest  to  it  north  being  that  of  the  Texas  Pacific 
Railroad,  and  the  further  one  being  the  track  of  the  Vicksburg, 
Shreveport  &  Texas  Railroad  Company  (not  used  by  the  com- 
pany), which  was  called  at  that  time  a  **dead  track,"  from 
the  fact  of  being  seldom  used.  These  tracks  were  not  very 
far  apart.  In  view  of  this  fact,  the  situation  was  somewhat 
more  complicated  as  to  the  particular  stopping  point  where 
plaintiff's  train  should  stop  and  give  signals  than  it  would 
have  been  had  the  defendants'  track  been  the  only  one  to  be 
crossed.  The  stopping  point  for  the  crossing  with  defendants' 
track  for  trains  going  south  would  have  to  be  selected  with 
some  reference  to  the  track  of  the  Texas  &  Pacific  trains, 
which  should  then  be  just  in  the  rear  of  the  stopping  point. 
We  think  the  testimony  shows  that  the  passenger  train  either 
stopped,  came  to  a  dead  stop,  or  slowed  up  at  or  near  the 
point  where  the  trains  of  the  Kansas  City  Southern  Railway 
Company  were  in  the  habit  of  stopping  before  attempting  to 
cross  the  defendants'  track,  and  that  there  was  no  gOod  reason,' 
why  that  particular  place  should  not  have  been  selected  for 
that  purpose.  It  was  not  unreasonably  far,  and  the  trains 
from  the  two  tracks  could  be  seen,  and  the  whistles  heard.  If 
the  particular  place  at  which  trains  could  be  looked  for.  seen, 
and  heard  is  fixed  and  certain,  the  object  of  the  stopping 
point  is  attained.  We  think  the  verdict  was  for  too  large  an 
amount,  and  that  it  should  be  reduced  to  $7, 500. 

For  the  reasons  assigned,  it  is  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be,  and  it  is  hereby, 
reduced  to  $7,500,  and,  as  so  amended,  the  judgment  is 
affirmed,  at  appellee's  cost. 


Am  A  Kng  CROSSINGS  753 

RCas 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Statb. 

{Supreme  Court  of  Arkansas,  June  <?,  igoi,) 

[63  S.  W.  Rep.  804.] 

Railroad  Crossings — Failure  to  Give  Signals — Penalty — Pleading — 
Variance.* — Where,  on  trial  of  an  action  against  a  railroad  company, 
under  Sand.  &  H.  Dig.  §  61%,  to  recover  a  penalty  for  not  having  given 
the  required  signals  at  a  wagon -road  crossing,  the  proof  showed  the 
offense,  if  committed,  to  have  been  at  a  crossing  of  another  wagon- 
road  than  that  alleged  in  the  complaint,  the  jury  should  have  been  in- 
structed to  find  for  defendant. 

Appeal  from  circuit  court,  Sebastian  county;  Edgar  E. 
Bryant,  Judge. 

Action  by  the  state  against  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

This  is  an  appeal  from  a  judgment  against  the  appellant  for 
$200  penalty,  as  provided  in  section  6196,  Sand.  &  H.  Dig. 
The  complaint  alleged  that  the  railway  company,  operating 
its  railway  in  the  Greenwood  district  of  Sebastian  county, 
ran  or  caused  to  be  run  through  said  township,  along  the 
tracks  of  its  roads,  a  locomotive  and  train  across  the  Green- 
wood and  ScuUyville  wagon  road,  in  district  numbered  13  in 
said  township,  going  southward  (the  number  of  said  engine 
being  unknown),  ** without  sounding;  a  steam  whistle  or  ring- 
ing a  bell  continuously  for  80  rods,  or  at  all,  before  such  cross- 
ing.** A  plea  of  not  guilty  was  interposed  by  the  railway 
company'.  The  evidence  was  that  the  offense  was  committed, 
if  committed  at  all,  in  crossing  the  Greenwood  and  Hackett 
City  public  road.  The  defendant,  declining  to  introduce  any 
evidence,  asked  that  the  jury  be  instructed  to  return  a  verdict 
for  the  defendant**  because  of  the  insufficiency  of  the  evidence 
to  support  an  adverse  finding. '  *  This  instruction  was  refused, 
to  which  the  defendant  saved  its  exceptions.  The  court  then 
charged  the  jury  as  follows: 

** Gentlemen  of  the  Jury:  The  complaint  alleges  that  the 
defendant,  the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company,  is  operating  a  line  of  railroad  through  Center  town- 
ship, in  Sebastian  county,  across  the  Greenwood  and  Hackett 
City  road,  district  No.  6,  in  said  township. 

**The  complaint  further  alleges  that  on  February  26,  1897, 
defendant,  by  its  servants  and  employees,  ran,  or  caused  to 
be  run,  along  the  track  of  its  said  railroad,  a  locomotive  and 
tender  across  said  road,  which  may  be  known  as  the  *  Green- 
wood and  Hackett  City  Road,*  the  number  of  said  loco- 
motive being  441,    as  plaintiff  is  informed,   running  south 

*As  to  the  liability  of  railroad  companies  as  depending  upon  failure 
to  give  crossing  signals,  see  3  Rap.  &  Mack's  Dig.  493  et  seq, ;  8  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  407  et  seq, 

22  (N  s)  A  &  E  R  Cas— 48 
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backward  without  sounding  a  whistle  or  ringing  a  bell,  about 
2  o'clock  p.  m.,  the  hour  not  being  exactly  known. 

^'In  this  character  of  cases,  gentlemen,  it  becomes  necessary 
for  the  state,  in  order  to  recover,  to  prove  by  a  fair  prepon- 
derance of  evidence  the  facts  as  alleged  in  the  complaint. 
And  the  facts  must  be  proven  exactly  as  alleged. 

''It  becomes  necessary  for  you  to  find  that  said  locomotive 
was  a  locomotive  and  tender,  that  it  was  running  backward, 
that  it  was  No.  441,  that  it  ran  across  the  crossing  on  the 
Greenwood  and  Hackett  City  road,  and  that  it  failed  to 
sound  a  steam  whistle  or  ring  a  bell  continuously  for  80  rods 
before  said  crossing. 

''The  penalty  is  $200  if  the  defendant  is  found  guilty.  If 
you  find  for  the  defendant,  it  would  simply  be  a  verdict  of  not 
guilty  for  the  defendant.'' 

The  defendant  objected  separately  and  properly  to  each 
paragraph  of  said  charge  at  the  time  it  was  given,  but  said 
objections  were  overruled,  and  all  separate  and  proper  excep- 
tions saved.  The  jury  returned  a  verdict  in  favor  of  plaintiff 
for  $200.  Defendant  filed  its  motion  for  a  new  trial,  which 
was  overruled,  exceptions  saved,  and  defendant  appealed. 

Dodge  &  Johnson  and  Oscar  L.  Miles,  for  appellant. 

Jeff  Davis,  Atty.  Gen.,  and  Chas.   Jacobson,  for  the  State. 

HUGHES,  J.  (after  stating  the  facts).  The  evidence  in  this 
case  fails  entirely  to  sustain  the  allegations  of  the  complaint. 
The  complaint  alleges  thkt  the  offense  was  committed  at  or 
near  the  Greenwood  and  ScuUyville  wagon  road,  while  the 
evidence  tends  to  show,  if  committed  at  all,  it  was  committed 
in  failing  to  ring  the  bell  or  sound  the  whistle-  when  about  to 
cross  the  Greenwood  and  Hackett  City  public  road.  It  seems 
that  the  court  must  have  made  a  mistake  in  stating  the  case 
to  the  jury.  The  court  committed  error,  we  think,  in  not 
instructing  the  jury  to  find  for  the  defendant,  and  in  its  charge 
to  the  jury,  which  is  without  evidence  on  which  to  base  it. 
Reversed  and  remanded  for  a  new  trial. 


Carlisle  &  Mt.  H.  Ry.  Co.  v.  Philadelphia,  H.  & 

P.  R.  Co. 

{Supreme  Court  0/ Pennsylvania,  May  27,  /90/.) 

[49  Atl.  Rep.  305.] 

Railroads — Grade  Crossings.* — Defendant's  railroad,  being  in  place 
and  operation,  can  be  removed  only  at  suit  of  the  commonwealth,  so 
that  even  if  it  has  no  authority  under  its  charter  to  maintain  its  road  at 
the  point  where  plaintiff  desires  to  cross  it  at  gr^'^de,  and   has  no   leg^l 

*As  to  who  are  the  proper  parties  in  proceeding's  ag^ainst  corporations 
for  usurpation,  see  Haupt  v.  Rogers,  7  Am.  &  Eng.  Corp.  Cas.,  N.  S.^ 
570,  and  foot-note. 
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standing:  to  object,  it  will  not  be  enjoined  from  interference  with  plain- 
tiff's construction  at  grade,  as  a  g-rade  crossing-  cannot  be  allowed  with- 
out exposing  the  public  to  danger,  and  violating  the  policy  of  the  state 
as  declared  by  Act  June  19,  1871. 

Appeal  from  court  of  common  pleas,   Cumberland  county. 

Suit  by  the  Carlisle  &  Mt,  Holly  Railway  Company  atiainst 
the  Philadelphia,  Harrisburg  &  Pittsburg  Railroad  Company. 
Bill  dismissed,  and  plaintiff  appeals.     Affirmed. 

R.  W.  Woods  and  E.  B.  Watts,  for  appellant. 
Conrad  Hambleton  and  John  W.  Wetzel,  for  appellee. 

FELL,  J.     In  another  proceeding  between  the  same  parties 
the  Philadelphia,  Harrisburg  &  Pittsburg   Railroad  Company 
filed  a  bill  for  an   injunction  to  restrain  the  Carlisle  &  Mt. 
Holly  Railway  Company  from  crossing  its  tracks  at  grade. 
After  hearing,  the  court  found  that  it  was  practicable  to  avoid 
a  grade  crossing,   and  awarded    an   injunction.     This  is  a 
renewal  of  the  same  controversy  in  another  form,  the  position 
of  the  parties  as  plaintiff  and  defendant  being  reversed.     The 
railway  company  seeks  to  enjoin  any   interference  with  the 
construction  of  its  roadway  by  the  railroad  company  on  the 
ground  that  the  latter  has  no  authority  under  its  charter  to 
maintain  and  operate  a  steam  road  at  the  place  where  a  cross- 
ing is  desired.     The  railroad  in  this  place  was   built  in  1872 
by  the  Miramar  Iron   Company,    in  good  faith,   under  what 
was  believed  to  be  one  of  its  charter  powers.     It  afterwards 
became  the  property  of  the  Harrisburg  &   Potomac  Railroad, 
and  by  merger  and  consolidation   it   is   now  a  part  of  the 
Philadelphia,  Harrisburg  &  Pittsburg  Railroad.     It  has  been 
in  use  for  nearly   30  years,  and  the    commonwealth  has  in 
numerous  instances  recognized  the  validity  of  the  power  as 
originally  exercised.     But  it  is  wholly  unnecessary  to  consider 
the  extent  of  the  chart  er  powers  of  the  defendant,  or  the  right 
of  the  p  laintiff  to  inquire  as  to  them.     The  railroad  is  now 
in  pi  ace,  and  is  a  part  of  a  line  of  road  over  which  more  than 
50  tr  ains  pass  daily.     It  cannot  be  removed,    except  at  the 
suit  of  the  commonwealth.     If  we  were  to  determine   in  the 
pla  intiff's  favor  that  as  against  it  the  defendant  had  no  legal 
st  anding  to  object,  we  could  not  allow  a  grade  crossing  of  this 
de  facto  road  without  exposing  the  public  to  danger,  and  vio* 
lating  the  policy  of  the  state  as  declared  by  the  act  of  June  19, 
1 87 1.     The  evil  would  be  the  same  whether  the  road  is  there 
by  rightful  authority  or  without  warrant  of  law,    and,  as  it 
would  continue  to  exist,  the  decision  of  this  right  would  not 
entitle  the  plaintiff  to  the  injunction  desired.     The  decree  is 
affirmed  at  the  costs  of  the  appellant. 
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(Supreme  Judicial  Court  of  Maine,  Feb,  pj,  1901,) 

[49  Atl.  Rep.  421.] 

Crossings— Look  and  Listen  Rule  Not  Applicable  to  Street  Railways.* 

— There  is  no  absolute  rule  of  law  that  a  person  riding  along  a  street 
must  look  and  listen  for  an  approaching  car  before  entering  upon  the 
track  of  an  electric  railway.  Whether  his  failure  to  look  or  listen 
amounts  to  negligence  must  be  determined  from  all  the  facts  and  cir- 
cumstances proved. 

Contributory  Negligence — Sufficiency  of  Evidence. — The  defendant 
is  the  owner  and  operator  of  an  electric  street  railway,  its  track  running 
along  Central  street,  in  Bangor,  at  a  grade  of  9  feet  in  the  100.  The 
plaintiffs  intestate  was  the  proprietor  of  a  store  on  the  southerly  side 
of  Central  street. 

On  the  morning  when  he  met  with  the  accident  which  caused  his  death 
he  was  driving  down  the  northerly  side  of  that  street,  seated  in  an  open 
delivery  wagon,  his  horse  at  a  walk.  When  nearly  opposite  his  store,  he 
turned  to  cross  the  defendant's  track  in  front  of  a  car  approaching  on 
the  downgrade.  As  he  turned,  he  had  an  unobstructed  view  of  the  track, 
and,  had  he  looked,  he  could  not  have  failed  to  see  the  approaching  car. 

He  continued  to  walk  his  horse  across  the  track  until  the  front  end 
of  the  car  struck  his  near  hind  wheel,  by  the  force  of  which  he  was 
thrown  from  his  seat,  and  fatally  injured.  The  tes^-imony  convinces 
the  court  that  there  was  no  negligence  on  the  part  of  the  defendant's 
servants,  and  that  the  intestate  met  with  the  injuries  which  caused  his 
death  solely  by  reason  of  his  own  negligence,  and  that  the  verdict  for 
the  plaintifF  was  manifestly  wrong. 

(Official.) 

Action  by  Helen  F.  Fairbanks  against  the  Bangor,  Orono 
&  Oldtown  Railway  Company.  Verdict  for  plaintiff.  On 
motion  by  defendant  for  new  trial.     Sustained. 

This  was  an  action  at  common  law  by  the  plaintiff,  as 
administratrix  of  the  estate  of  Jesse  A.  Fairbanks,  to  recover 
damages  for  the  death  of  her  intestate,  caused  by  a  collision, 
September  17,  1898,  with  one  of  the  cars  of  the  defendant 
company  on  Central  street,  in  the  city  of  Bangor.  The  acci- 
dent took  place  about  6:30  a.  m.,  at  the  foot  of  the  steep 
downgrade  on  the  street  northerly  of  Norombega  Hall,  and 
about  100  feet  below  the  intersection  of  Harlow  and  Central 
streets.  The  case  was  tried  at  the  January  term,  1900,  and 
a  verdict  rendered  for  the  plaintiff  for  $5,200. 

Argued  before  WISWELL,  C.  J.,  and  EMERY,  WHITE- 
HOUSE,  SAVAGE,  FOOLER,  and  POWERS,  JJ. 

F.  J.  Martin  and  H.  M.  Cook,  for  plaintiff. 
O.  D.  Baker,  L.  C.  Sterans,  and  E.  C.   Ryder,  for  defend- 
ant. 

FOOLER,  J.  This  is  an  action  on  the  case  at  common 
law,  in  which  the  plaintiff  sues  to  recover  damages  for  per- 
sonal injuries  sustained  by  her  husband  and  intestate,  Jesse 

•See  7  Rap  &  Mack's  Dig.  512  et  seq. ;  4  Id.  272 ;  23  Am.  A  Bng".  Bnc. 
L,aw  1024  et  seq, ;  7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  427  et  seq. 
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A.  Fairbanks,  causing  his  death,  through  the  alleged  necrli- 
gence  of  the  servants  of  the  defendant  corporation.  The  iury 
returned  a  verdict  for  the  plaintiff  in  the  sum  of  $5,200.  The 
defendant  moves  for  a  new  trial  on  the  grounds  that  the  ver- 
dict is  agrainst  law,  against  evidence  and  the  weight  of  evi- 
dence, and  that  the  damages  awarded  are  excessive. 

The  defendant  company  is  the  owner  and  operator  of  an 
electric  street  railway  running  from  Oldtown  into  the  city  of 
Bangor,  its  tracks  running  along  Central  street  from  its  junc- 
tion with  Harlow  street  to  Hammond  street.  The  plaintiff's 
intestate  was  the  proprietor  of  a  store  on  the  southerly  side 
of  Central  street.  At  about  half  past  6  o'clock  on  the  morning 
of  the  17th  day  of  September,  1898,  he  was  traveling  along 
the  northerly  side  of  said  street  from  its  junction  with  Harlow 
street  towards  his  place  of  business  on  the  southerly  side  of 
Central  street.  He  attempted  to  cross  the  railway  track  in 
front  of  one  of  the  defendant's  cars  approaching  him  from 
Harlow  street.  The  front  end  of  the  car  struck  the  near  hind 
wheel  of  the  wagon,  causing  it,  or  the  seat,  to  tip,  and  the 
plaintiff's  intestate  was  thereby  thrown  from  the  seat,  his 
head  striking  the  pavement,  and  such  injuries  being  thereby 
inflicted  that  he  died  by  reason  thereof  five  days  thereafter. 

The  defendant  contends  that  the  verdict  should  be  set  aside 
upon  two  grounds,  namely :  First,  that  the  injuries  to  the 
plaintiff's  intestate  were  occasioned  by  his  own  negligence; 
and,  secondly,  that  the  defendant  was  guilty  of  no  negligence. 

We  think  that  the  motion  should  be  sustained  on  both 
grounds. 

Street-railway  companies  have  a  right  to  use  the  streets 
upon  which  their  tracks  are  placed.  Travelers  on  foot  or 
with  teams  have  also  the  right  to  use  such  streets  for  purposes 
of  travel.  In  the  use  of  the  street  each  must  use  ordinary 
care  and  prudence.  The  rule  in  this  respect  is  thus  stated  in 
Atwood  V.  Railway  Co.,  qi  Me.  402,  40  Atl.  68:  ** Highways 
are  constructed  and  maintained  for  the  accommodation  of 
travelers,  and  not  as  places  of  resort  for  business  negotiations 
or  social  converse.  All  travelers  with  teams  have  equal  rights 
on  the  highway,  but  each  must  exercise  his  right  in  a  reason- 
able manner,  and  use  the  way  with  due  regard  to  the  rights  of 
others.  And,  since  highways  have  been  subjected  to  a  new 
mode  of  use  by  the  introduction  of  street  railways,  a  still 
higher  degree  of  attention,  vigilance,  and  prudence  is  re- 
quisite to  fill  the  measure  of  ordinary  care  demanded  of  the 
traveler. ' ' 

And  in  Flewelling  v.  Horse  Railroad  Co.,  89  Me.  593,  36 
Atl.  1057,  it  is  stated:  ** Electric  street  cars  have,  in  a 
qualified  way,  at  least,  the  right  of  way  as  against  persons  on 
foot  or  traveling  with  carriages  and  teams  in  the  same  man- 
ner as  ordinary  steam  railroads  have ;  and  all  persons  passing 
on  foot  or  traveling  by  the  common  methods  on  the  highways 
should  carefully  observe  the  movements  of  the  street  cars, 
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and  leave  them  an  unobstructed  passage  as  well  as  they  rea- 
sonably can. ' ' 

There  is  no  absolute  rule  of  law  requiring  a  traveler  to  look 
and  listen  before  crossing  the  track  of  an  electric  railway  in  a 
public  highway.  Kelly  v.  Railway  Co.,  175  Mass.  331.  56  N. 
E.  885;  Robbins  V.  Railway  Co.,  165  Mass.  30,  42  N.  E.  334- 

But  he  must  do  for  his  own  safety  what  ordinarily  careful 
persons  are  accustomed  to  do  under  like  circumstances. 
Hall  V.  Railway  Co.,  168  Mass.  461,  47  N.  E.  124. 

Whether  a  failure  of  a  traveler  about  to  cross  an  electric 
railway  track  to  loolc  or  listen  amounts  to  negligence  must  be 
determined  from  all  the  facts  and  circumstances  proved. 

Applying  the  law  thus  laid  down  to  the  case  at  bar,  we  think 
that  the  testimony  introduced  by  the  plaintiff  proves  gross 
negligence  on  the  part  of  her  intestate  in  attempting  to  cross 
the  defendant's  track  in  front  of  the  approaching  car.  As  his 
place  of  business  was  upon  that  street,  he  must  have  known 
that  cars  were  accustomed  to  run  upon  the  track  at  a  steep 
grade.  The  view  from  the  point  of  collision  to  the  junction 
of  Harlow  ^nd  Central  streets  was  unobstructed.  Without 
looking  to  see  whether  a  car  was  approaching,  and  without 
any  warning  to  the  motorman  of  his  intention,  he  turned  to 
cross  the  track.  When  he  turned,  a  slight  glance  up  the  track 
would  have  shown  him  the  car  approaching.  The  distance 
from  the  point  where  he  turned  to  cross  is  differently  stated 
by  the  plaintiff's  witnesses.  One  witness  testifies  that  when 
Mr.  Fairbanks  commenced  to  make  the  turn  the  car  was  com- 
ing round  the  curve  from  Harlow  street,  which  would  be  a 
distance  of  about  100  feet.  Another  witness  for  the  plaintiff 
testifies  that  the  car  was  8  or  10  feet  away  when  the  team 
turned  to  cross  the  track.  Assuming  that  the  car  was  mov- 
ing at  the  rate  of  6  miles  per  hour, — the  maximum  speed 
testified  to  by  any  witness, — and  continued  that  rate  of 
speed  till  the -moment  of  collision,  and  that  the  team  was 
moving  at  the  rate  of  3  miles  per  hour,  a  mathematical 
calculation  demonstrates  that  when  the  team  started  to  cross 
the  track  the  front  end  of  the  car  could  have  been  distant 
from  the  team  not  more  than  30  or  35  feet. 

The  plaintiff  claims  that  the  defendant  was  guilty  of  negli- 
gence, because,  as  she  contends,  the  motorman  did  not  sound 
his  gong  when  he  saw  her  intestate  turn  to  cross  the  track; 
and  made  no  effort  to  stop  the  car,  and  thus  avoid  collision. 
One  of  her  witnesses  testified  that  he  heard,  or  at  least 
noticed,  no  sound  of  the  gong  until  almost  at  the  moment  of 
collision.  Two  others  testified  that  they  did  not  hear  or  did 
not  notice  the  sound  of  the  gong  at  any  time  after  Mr.  Fair- 
banks made  his  turn  to  cross.  Three  witnesses  for  the  plain- 
tiff testify  that  they  did  not  see  or  did  not  notice  the 
motorman  apply  his  brake,  or  make  anv  effort  to  stop  the  car. 

On  the  other  hand,  the  motorman  testifies  that  when  he 
observed  Mr.  Fairbanks  turn  to  cross  the  track  he  sounded 
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his  gong,  and  continued  to  sound  it  until  the  collision 
occurred,  and  that  at  the  same  time  he  applied  his  brake  until 
his  wheels  ceased  to  revolve,  and  that  on  account  of  the  steep 
downward  grade  of  9  feet  in  the  100,  and  the  slippery  con- 
dition of  the  track,  the  wheel  did  not  take  the  iron,  but  slid 
forward  on  the  rails;  that  he  then  threw  off  his  brake,  and 
reversed  his  power,  so  that  the  wheels  revolved  backward, 
but  the  wheels  continued  to  slide  forward  until  the  collision 
occurred. 

In  this  the  motorman  is  fully  corroborated  by  the  conductor 
and  several  other  apparently  disinterested  eyewitnesses  of  the 
affair. 

The  motorman  testified  that  at  the  time  of  the  collision  he 
had  reduced  his  speed  to  three  miles  an  hour. 

We  think  that  the  weight  of  testimony  on  this  branch  of  the 
case  is  strongly  and  convincingly  in  favor  of  the  defendant. 

We  are  of  opinion  that  the  plaintiff's  intestate  met  with 
the  injuries  which  caused  his  death  solely  by  reason  of  his 
own  negligent  acts,  and  that  the  verdict  was  manifestly 
wrong,  and  must  be  set  aside. 

Motion  sustained. 


Traver  v.  Spokanb  St.  Ry.  Co. 

{Supreme  Court  of  Washington^  May  25^  1901.) 
[65  Pac.  Rep.  284.] 

Collision  with  Vehicle — Duty  to  Look  and  Listen  Inapplicable  to 
Street  Railways^- Mutual  Obligations  to  Avoid  Collision.* — Where  plain- 
tiff's view  of  a  street  car  coming*  in  an  opposite  direction  was  obstructed 
by  a  truck  moving  in  front  of  him,  and  plaintiff  did  not  look  or  listen 
before  driving  on  the  track,  whereby  he  was  injured  by  colliding 
with  the  car,  which  the  testimony  tended  to  show. was  coming  at  an 
unusual  rate  of  speed,  plaintiff  was  not  negligent  as  a  matter  of  law, 
the  doctrine  of  **look  and  listen"  being  inapplicable  to  street  railways, 
and  the  obligations  of  plaintiff  and  the  operator  to  watch  for  collisions 
being  mutual. 

Negligence — Admissibility  of  Evidence  Where  General  and  Specific 
Allegations. — Where  general  allegations  of  negligence  are  followed  by 
enumeration  and  averment  of  specific  acts,  the  plaintiff  will  not  be 
confined  to  proof  of  such  specific  acts  unless  the  complaint  clearly  in- 
dicates the  intention  of  the  pleader  to  limit  the  negligence  to  such  acts. 

Instructions — Harmless  Error. — Where  the  allegations  of  a  complaint 
were  broad  enough  to  admit  proof  of  gross  negligence,  and  there  was 
evidence  from  which  it  could  be  inferred,  though  there  was  no  proof  of 
any  willful  act,  an  instructibn  that,  if  defendant's  motorman  willfully 
allowed  tAe  car  to  run  unimpeded  up  to  the  time  when  a  collision  with 
plaintiff  was  inevitable,  then  the  verdict  should  be  for  plaintiff,  was 
not  prejudicial  to  defendant. 

Rights  of  Street  Railway  and  Travelers  on  Street  Equal  Except  with 
Respect  to  Right  of  Way.f — An  instruction  that  the  rights  of  a  street 

•See  preceding  case  2in6.  foot-note, 

fAs  to  right  of  way  between  street  cars  and  other  vehicles  at  crossings, 
see  Smith  v.  Electric  Traction  Co.  (Penn.),  12  Am.  &  Eng.  R.  Cas.,  N. 
S.,  422,  and  note^  424  et  seq. 
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railway  were  paramount  and  superior  to  the  rig-hts  of  those  traveling' 
on  the  streets  is  not  correct,  since  their  rights  are  equal,  except  when 
both  desire  to  pass  a  given  point  at  the  same  time. 

Same — Harmless  Error  in  Instruction. — An  instruction  that,  the 
rights  of  plaintiff  and  the  street-car  company  to  the  use  of  the  street 
being  equal,  plaintiff  was  not  bound  to  pass  to  the  left  of  a  wag'on  in 
front  of  him,  instead  of  to  the  right,  over  defendant's  track,  by  pur- 
suing  which  latter  course  he  was  injured,  provided  a  man  of  ordinary 
prudence,  under  the  circumstances,  might  have  pursued  the  course  he 
did,  is  not  objectionable  or  prejudicial  to  defendant  as  assuming^  that 
there  was  room  to  pass  round  the  wagon  to  the  left. 

Contributory  Negligence— Question  for  Jury. — The  question  of 
whether  plaintiff  went  into  a  position  of  danger,  by  reason  of  which  he 
was  struck  by  defendant's  street  car,  was  for  the  jury. 

Same— Instruction  Not  Objectionable  as  Comment  upon  Evidence. — 
An  instruction  stated  that,  *4f  you  believe  plaintiff  might  have  avoided 
the  accident  by  driving  directly  across  the  track  instead  of  undertaking 
to  turn,  he  would  not  necessarily  be  guilty  of  contributory  negligence 
in  that  respect,  provided  an  ordinarily  prudent  man,  under  the  excite- 
ment and  particular  circumstances  surrounding  plaintiff  at  the  time, 
might  have  adopted  the  course  pursued  by  him."  Held  not  objection- 
able as  a  comment  on  the  evidence. 

Same — Defect  in  Instruction  Cured  by  Other  Instruction. — An  in- 
struction that  **if ,  tried  by  the  rule  as  to  what  an  ordinarily  prudent  and 
careful  man  would  have  done  under  ^Circumstances  of  this  jcase,  you  find 
that  defendant  was  not  guilty  of  the  negligence,  which  produced  the 
injury  complained  of,  your  verdict  should  be  for  defendant,"  was  not 
misleading,  where  other  instructions  fully  covered  contributory  negli- 
gence and  unavoidable  accident,  thoug  h  the  question  at  issue  was  not 
whether  defendant's  negligence ''produced,"  but  whether  it  "contrib- 
uted to,"  the  injury  complained  of. 

Same. — An  instruction  that,  if  defendant's  car  was  running  at  a  pro- 
hibited rate  of  speed,  the  jury  would  be  justified  in  finding  defendant 
guilty  of  negligence,  and  if  such  negligence  caused  the  injury  com- 
plained of  the  verdict  should  be  for  plaintiff,  unless  he  was  guilty  of  con- 
tributory negligence,  was  not  erroneous,  as  misleading  the  jury,  when 
taken  in  connection  with  other  instructions  given,  that  the  verdict 
should  be  for  defendant,  though  negligent,  if  plaintiff  could  have  avoided 
the  injury. 

Stop,  Look  and  Listen  Rule  Not  Applicable  to  Street  Railways. — An 
instruction  that  it  was  plaintiff's  duty  to  look  and  listen,  and  stop  if 
necessary,  before  going  on  or  crossing  the  tracks  of  an  electric  street 
railway,  was  properly  refused. 

Instructions — Not  Warranted  by  Evidence. — Where  the  testimony 
tended  to  show  that  the  wheel  of  plaintiff's  buggy  was  caught  by  the 
fender  of  the  car,  going  in  the  opposite  direction,  that  the  crosstree  broke, 
and  that  defendant  was  thrown  out  of  the  buggy  on  the  side  opposite 
the  car,  and  not  directly  over  the  front  dashboard,  an  instruction  that 
defendant  was  not  liable  if  plaintiff  was  dragged  over  the  dashboard  by 
holding  on  to  the  reins  was  properly  refused. 

Same — Same — Right  to  Attempt  to  Save  Vehicle  at  Personal  Risk. — 
Where  plaintiff,  an  old  man,  was  injured  by  collision  of  a  street  car  with 
his  buggy,  and  there  was  no  evidence  that  he  would  have  been  any 
safer  in  jumping  than  by  remaining  in  and  trying  to  save  his  buggy, 
an  instruction  that  plaintiff  had  no  right  to  attempt  to  save  property  at 
the  risk  of  injury  to  his  person  was  properly  refused. 

Expert  Evidence  as  to  Distance  within  Which  Car  May  Be  Stopped. — 
A  witness  who  had  operated  electric  motor  cars,  had  worked  in  car  shops 
for  two  years,  had  been  in  the  car  shop  of  defendant  company  two  or 
three  times,  and  observed  the  motors  used  by  it,  and  had  adjusted  motors 
to  cars,  was  competent  to  testify  as  an  expert  as  to  the  distance  at 
which  a  car,  going  at  various  rates  of  speed,  should  be  stopped. 

Same. — Motormen  who  had  been  employed  for  several  years  by  de- 
fendant company  on  cars  similar  to  the  one  in  use  at  the  time  of  the 
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accident  complained  of,  one  of  whom  had  received  instructions  as  to  the 
operation  of  the  motor  then  in  use,  were  competent  to  testify  as  experts 
as  to  the  distance  at  which  a  car  going*  at  various  rates  of  speed  could 
be  stopped. 

Appeal  from  superior  court,  Spokane  county ;  Leander  H. 
Prather.  Judge. 

Action  by  M.  E.  Traver  against  the  Spokane  Street-Railway 
Company  for  personal  injuries.  From  a  judgment  in  favor 
of  the  plaintiff,  defendant  appeals.     Affirmed. 

Stephens  &  Bunn,  for  appellant. 

F.  T.  Post  and  T.  B.  Higgins,  for  respondent. 

WHITE,  J.  The  appellant,  at  the  time  of  the  injury  com- 
plained of,  operated  in  the  city  of  Spokane  a  street  railway 
by  electricity.  The  respondent  alleged  in  part  in  his  com- 
plaint that  on  the  i6th  day  of  March,  1899,  the  appellant  was 
running  a  car  in  a  westerly  direction  on  Front  avenue,  and 
respondent  was,  at  the  same  time,  traveling  in  his  buggy  in 
an  easterly  direction  on  said  avenue,  and,  at  a  point  about 
100  feet  west  of  the  intersection  of  Bernard  street  with  Front 
avenue,  respondent  waj  in  the  act  of  crossing  appellant's 
track,  when  appellant  so  negligently  and  unskillfully  con- 
ducted itself  in  the  management  of  said  car  that,  through  the 
negligence  of  appellant  and  its  servants  in  running  and 
managing  said  car,  the  same  was  then  and  there  run  by 
appellant  and  its  servants  with  great  force  upon  and  against 
respondent's  buggy  in  which  he  was  riding,  and  in  consequence 
thereof  the  buggy  was  overturned,  and  respondent  was  thrown 
to  the  ground,  whereby  he  was  injured;  that,  at  the  time 
appellant's  car  collided  with  respondent's  buggy,  the  car  was 
being  run  by  appellant  at  a  higher  rate  of  speed  than  eight 
miles  an  hour,  and  that  no  bell  was  rune  or  other  warning  of 
the  approach  of  the  car  given  by  the  appellant ;  that,  by  ordi- 
nance of  the  city  of  Spokane,  within  the  fire  limits  (where  the 
accident  occurred),  it  was  provided  that  no  motorman,  con- 
ductor, or  other  person  should  move  any  car  on  a  street-rail- 
road track  at  a  higher  rate  of  speed  than  eight  miles  per  hour, 
or  at  a  greater  rate  of  speed  than  twelve  miles  per  hour  out- 
side said  iire  limits.  The  answer  to  the  complaint  was  a 
generalvdenial  and  the  plea  of  contributory  negligence. 

The  respondent  testified  substantially  as  follows:  That  he 
first  became  a  resident  of  Spokane  Falls  (now  Spokane)  in 
1881,  and  had  lived  in  that  city  for  the  last  two  years  before 
the  accident.  That  on  the  i6th  of  March,  1899,  he  was  driv- 
ing eastward  on  Front  avenue,  between  Washington  and 
Bernard  streets,  on  the  north  side  of  the  avenue,  and  left-hand 
side  of  the  railway  track,  and  that  he  had  traveled  the  better 
part  of  a  block  behind  a  loaded  dray  or  truck,  close  up  to  the 
truck.  That,  the  movement  of  the  trucks  being  slower  than 
he  liked,  he  concluded  he  would  pass  it,  so  he  turned  to  the 
right  of  the  truck,  which  act  necessarily  brought  the  wheel  of 
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his  buggy  astride  of  the  left  track  of  the  street  car.     That  he 
got  his  horse  about  straightened  to  the  right  of  the  truck* — 
when  he  was  to  the  right  of  the  hind  wheel  of  the  truck, — 
when  he  saw  in  the  distance  a  street  car  coming  at   an 
unusual  rate  of  speed.     That  this  impressed  him.  and,  on  the 
spur  of  the  moment,  he  checked  his  horse  at  once.     That,  as 
he  was  more  to  the  left  side  of  the  track  than  the  right,  he 
naturally  turned  back  the  way  he  came.     That  he  was  watch- 
ing the  car  to  see  if  it  checked  its  speed.     That  he  could  not 
observe  anything  of  that  kind  at  all  until  it  got  very  near  to 
him.     That  he  was  alarmed  at  the  rate  of  speed  at  which  the 
car  was  coming,  and  did  the  best  he  could  to  get  his  horse  off, 
but  before  he  entirely  got  clear  of  the  track  the  car  fender 
struck  the  hind  wheel  of  his  buggy  in  a  slanting  way,  so  that 
it  lifted  it,  then  it  appeared  to  let  go,  and  then  it  seemed  to 
move  on,  and  tilted  up  the  buggy,  and  he  was  spilled  out,  and 
fell  upon  his  shoulder.     He  was  in  an  open  buggy,   driving  a 
single  horse.     He  could  not  say  how  fast  the  car  was  running:* 
but  it  seemed  to  him  that  it  was  running  faster  than  he  had 
ever  seen  a  street  car  run.     That  when  he  first  saw  the  car  it 
was  about  1 50  feet  from   him.     **  Question.  Did  you  see  the 
car  as  soon  as  you  drove  from  behind  the  truck?     Answer. 
Well,  I,  was  guiding  rtiy  horse,   and  perhaps  my  horse  got 
straightened  before  I   saw   it."     The  truck  was  not  in   the 
way  in  pulling  the  horse  back.     When  he  saw  the  car  he  kept 
himself  busy  trying  to  get  off  the  track,  and  he  thought  he  did 
his  best  to  get  off  the  track.     He  did  not  look  or  listen  for  a 
car  before  driving  on  the  track.     When  he  got  on  the  track 
he  saw  the  car,   and  reahzed  his  dangerous  position.     He 
first  saw  the  car  when  the  front  wheel  of  his   buggv  was  on 
the  track,  and  the  horse's  head  was  then  to  the  right  of  the 
hind  wheel  of  the  truck.     That  he  considered  that  he  could 
get  off  quicker  by  turning  back,  in  place  of  driving  across  the 
track.     That  he  checked  his  horse  suddenly,   and  was  scared 
when  he  saw  the  car  coming.     That  it  was  nearer  back  than 
across.     He  did  not  jump  out  of  the  buggy  because  he  wanted 
to  save  everything.     He  had  hold  of  the   lines.     The  cross 
piece  to  which  the  sineletree  of  the  buggy  was  attached  broke 
at  the  time  the  fender  lifted  up  the  wheel  of  the  buggy.     He 
held  on  to  the   lines  as  the  horse  was  going  obliquely  away 
from  the  track.     ''Question.  Now,  is  it  not  a  fact  (hat  those 
lines — holding  on  to  them — is  what  pulled  you  out  of  that 
buggy?     Answer.     Not  at  all;  it  was  safer  to  hold  on  to  them 
than  to  let  go."     The  truck  was  a   loaded  truck.     The  load 
on  the  top  of  the  truck  was  so  high  that  it  obscured  the  view 
in  front.     It  was  up  grade  from  Bernard  street  to  Division 
street,  but  where  the  accident  happened   it  was  level.     The 
car  was  about  the  center  of  Bernard  street  when  respondent 
saw  it.     He  presumed  there  was  sufficient  space  within   the 
curb  of  the  street  and  the   truck  to  have  passed  the  truck  on 
the  left,  but  that  the  main  width  of  the  street  was  to  the  right 
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of  the  truck,  and,  presuming  the  street  to  be  clear  he  thought 
it  better  to  take  it.  That  he  was  not  attempting  to  cross  to 
the  south  side  of  the  street.  He  was  attempting  to  drive 
around  the  truck,  but  there  was  not  room  for  him  to  pass  the 
truck  without  going  on  the  track.  He  had  followed  right 
behind  the  truck,  probably  a  block.  He  did  not  hear  any 
bell  of  the  car  ring.  He  was  not  absent-minded  when  driv- 
ing, but  looked  ahead.  His  fear  was  caused  because  the 
car  was  going  at  more  than  an  ordinary  speed.  That,  if 
the  car  had  been  going  at  an  ordinary  spefed,  he  could  have 
gone  across  or  back  safely.  '^  Question.  You  did  not  know 
what  was  the  ordinary  or  what  was  the  excessive  rate  of  speed 
at  that  time,  then?  Answer.  Oh,  just  catching  it  with  my 
eye.  I  knew  what  was  usual,  and  what  was  unusual.'*  The 
motorman  commenced  stopping  the  car  when  he  got  pretty 
near.  The  car  did  not  stop  with  the  wheel  on  the  fender,  but 
went  a  little  by.  The  car  shoved  the  buggy  out  so  that  it 
was  clear  of  the  car  when  the  car  stopped.  The  buggy  was 
a  few  inches  over  5  feet  wide.  The  truck  was  about  7  feet 
wide.  From  the  north  rail  of  the  track  to  the  curb  on  the 
north  side  of  the  street  was  about  25  feet.  While  he  was 
behind  the  truck  he  could  look  up,  but  could  not  be  sure  as  to 
what  was  in  front.  His  shoulder  was  dislocated  by  the  acci- 
dent. There  was  testimony  for  respondent,  from  passengers 
on  the  car,  tending  to  show  that  the  car  was  running  at  the 
rate  of  13  or  14  miles  per  hour  until  it  reached  the  Bernard 
street  crossing,  except  when  it  slowed  up  for  switches  or  to 
pick  up  passengers,  and  that  at  the  Bernard  street  crossing 
it  slowed  up  to  about  half  that  rate,  at  which  last  rate  the 
car  was  moving  when  the  buggy  was  struck ;  that  the  car  ran 
7  or  8  feet  after  it  struck  the  buggy ;  that  the  car  was  a 
double- trucked,  heavy  car,  25  or  30  feet  long.  One  witness 
says  the  car  was  running  '^unusually  fast"  just  before  the  acci- 
dent occurred.  **  Question.  How  came  you  to  be  noticing  the 
speed  of  the  car.?  Answer.  We  were  going  so  fast.  Q.  Now, 
.it  had  slowed  down  at  Division  street,  and  then  started  up 
very  rapidly  after  it  crossed, — is  that  it?  A.  Yes.  Q.  Going 
faster  than  the  usual  and  ordinary  rate  of  speed?  A.  Yes;  it 
seemed  so.  Q.  What  was  it,  if  anything,  attracted  your 
attention,  and  made  you  think  the  car  was  going  unusually 
fast?  Was  there  something  you  can  tell  us?  A.  No;  I  don't 
know  of  anything,  except  that  it  was  going  very  rapidly, — 
unusually  fast.  Q.  What  called  your  attention  to  the  acci- 
dent, if  anything?  A.  The  car  jarring, — jarring  of  the  car; 
seemed  to  jar  as  it  struck.  Q.  Just  describe  what  you  saw 
and  felt.  A.  The  motorman  was  turning  the  handle  so  rapidly 
seemed  to  jar  the  whole  car;  you  could  feel  it  iar."  Another 
passenger  witness  says  no  bell  was  rung ;  that  the  speed  was 
pretty  fair,  but  not  very  fast;  that  it  was  down  hill;  that  he 
was  about  1 50  feet  away  when  he  saw  the  buggy ;  that  the 
car  ran  at  the  same  speed  until  between  40  and  50  feet  of  the 
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buggy.  No  attempt  was  made  before  that  to  stop  the  car  or 
slacken  its  speed.  When  40  or  50  feet  from  the  bugfiry  power 
was  thrown  off  and  brake  put  on  at  the  same  time.  A  quick 
stop  after  the  motorman  started  to  stop.  He  did  not  attempt 
to  do  anything  with  any  cranks,  the  current,  or  the  brake 
until  he  did  the  whole  thing,  and  stopped  it  immediately. 
The  truck  was  pretty  close  to  the  car  track, — about  5  feet 
from  it.  One  witness,  not  a  passenger,  says  the  car  came 
up  to  where  the  accident  occurred  ** pretty  fast.*'  Another 
witness,  who  had  experience  in  operating  street  cars,  not  a 
passenger,  who  observed  the  car  at  Brown  street,  which  is  west 
of  Division  street,  from  700  to  800  feet  east  of  where  the  acci- 
dent occurred,  says  that  at  about  that  point  the  car  was  running 
from  15  to  16  miles  an  hour.  There  was  also  testimony  on  the 
respondent's  part  tending  to  show  that,  in  case  of  an 
emergency,  the  car  could  be  stopped  with  the  brake,  if  running: 
at  the  rate  of  10  miles  per  hour,  in  from  40  to  50  feet;  that  if 
running  at  15  miles  per  hour  it  could  be  stopped  in  an  emer- 
gencv,  by  using  the  reverse  current  and  the  brake,  in  from  20 
to  25  feet.  There  was  testimony  that  if  going  8  miles  an  hour 
it  could  be  stopped,  in  an  emergency,  in  from  30  to  40  feet. 
For  the  appellant  the  motorman  in  charge  at  the  time  of 
the  accident  testified  in  substance,  that  the  accident 
occurred  112  or  115  feet  west  of  Bernard  street;  the  rate  of 
speed  was  4  or  5  miles  an  hour ;  that  he  saw  the  team  in  front 
of  respondent's  buggy;  that  it  was  a  wood  wagon,  with  rack; 
that  he  did  not  know  whether  it  was  loaded ;  that  it  was  the 
first  team  ahead  that  he  saw ;  that  he  rang  his  gong  for  it ; 
that  respondent  was  not  over  30  or  40  feet  from  the  car  when 
he  first  turned  on  the  track ;  that  the  wood  wagon  team  was 
just  opposite  the  front  of  the  car  when  he  turned  on  the  track: 
that  witness  turned  on  the  emergency  brake  and  used  every- 
thing that  he  knew  of  to  stop  the  car ;  that  when  he  first  saw 
the  two  teams  together  they  were  from  75  to  100  feet  from 
him,  the  buggy  following  the  wood  wagon  and  close  behind  it; 
that  the  buggy  was  just  crossing  the  fender  when  the  car. 
came  to  a  standstill:  the  hind  wheel  of  the  buggy  caught  in 
the  fender:  the  front  wheel  ran  across  the  fender:  after  the 
hind  wheel  caught,  the  horse  kept  on  going;  the  crosspiece, 
that  the  singletree  was  attached  to,  broke ;  the  respondent 
was  dragged  out  by  the  lines ;  that  if  he  had  been  dragged 
straight  out  over  the  dashboard  he  would  have  probably  hit 
the  car ;  that  he  did  not  go  straight  over  the  dashboard,  but 
fell  over  the  outside  corner  of  the  dashboard  and  wheel  of  his 
buggy.  A  Mr.  Hall,  who  was  standing  in  the  doorway  of  a 
barn  on  the  north  side  of  Front  avenue,  30  or  40  feet  west  of 
where  the  accident  occurred,  testified:  **As  I  was  standing 
in  the  doorway,  I  was  looking  out  of  the  door,  and  seen  a 
wagon,  *  *  *  not  right  opposite  the  door,  but  quartering 
towards  it  from  the  door;  and  this  Mr.  Traver,  he  was  be- 
hind the  rig  in  a  buggy,  but  I  don't  remember  how  far  he  was 
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behind  that  rig,     *    *    *    or  whether  he  was  on  the  north 
of  the  street-car  track,  or  whether  he  was  astraddle  of  the 
rail. — that  is.  the  buggy  was  astraddle  of  the  rail;  and  just  as 
the  car —    Then  I  noticed  that  the  car  was  at  the  crossing  on 
Bernard  street,  and  it  seemed  like  Mr.   Traver  started  to  go 
across  the  track  ahead  of  the  car,  and  he  could  not  make  it 
in  that  way,  so  he  turned  the  horse  right  around, — turned  the 
Horse  to  the  side  of   the  car, — and  the  wheel — the  hind  wheel 
— then  slid  up  next  to  the  car,  and  there  is  where  the  collision 
took  place."     He  says  Mr.  Traver  fell  out  of  the  buggy  about 
the  time  the  fender  caught  the  wheel,   that  the  horse  was 
pulling  away  from  the  car,  and  the  car  was  pulling,   and  the 
horse  broke  loose.     This  witness,  on  cross-examination,  seems 
to  say  that  it  was  from  25  to  30  paces  from  where  the  respond- 
ent went  on  the  track  to  where  the  car  was.     He  testifies  that 
there  was  room  on  the  street  for  the  buggy  to  have  passed 
to  the  left  of  the  wagon.     ** Question.  The  second  time  Mr. 
Traver  was  there  to  see  you,  didn't  you  tell  him  it  was  one 
hundred  and  twenty-five  feet— one  hundred  and  twenty-five 
feet — from  where  the  car  was  when  you  first  observed  it  to 
the  point  where  he  went  on  the  track  .^     Answer.  Well,   of 
course,  we  stepped  it.  but  for  me  saying  just  how  far —    Q. 
You  can't  remember  that.?    A.  Never  paid  enough  attention 
to  it.     I  was  busy  all  the  time."     Mr.  Kenwood,   who  was 
standing  near  Mr.  Hall,  says  that  when   he   first  saw  the  re- 
spondent he  was  trying  to  get  out  of  the  way  of  the  car,  and 
that  his  horse's  head  was  pointed  east,  and  that  when  he 
first  saw  him  the  car  was  50  feet  or  a  little  more   from  him. 
Mr.  Walton  says  he  was  sitting  in  front  on  the  car.     Heard 
the  gong  ring.     Knew  there  was  something  up.     Looked  out 
in  front.     Saw  a  team  coming  against  the  car.     It  turned  out. 
Just  as  it  turned  out,  respondent  appeared  from  behind  it 
with  a  one-horse  rig.     The  time  was  so  short  the  car  and 
respondent  had  a  collision.     He  aimed  to  turn  out,  but  did 
not  get  out  in  time,  and  the  car  struck  the  wheel  of  the  buggy. 
It  ran  up  on  the  fender,  and  threw  Mr.   Traver  out.     The 
motorman  stopped  the  car  pretty  suddenly, — about  as  quick 
as  he  ever  saw  a  car  stop.     His  attention  was  first  attracted 
bv  the  ringing  of  the  gong.     It  was  not  long  after  the  gong 
rang  they  got  together,  one  going  one  way  and  the  other 
meeting.     **  Question.  Did  you  see  Mr.  Traver  at  the  time  the 
bell  was  rung  or  gong  rung.?     Answer.  No,  sir.     Q.  You  didn't 
see  what  the  trouble  was.?    A.  There  was  a  team  in  front  of 
him  that  they  were  rineing  for,  as   I  supposed.     I  didn't  see 
Mr.  Traver  until  that  team  turned   out."     He  thought  a  part 
of  the  wagon  the  gong  rang  for  was  on  the  track.     Mr.  Brad- 
ley, another   passenger  on   the  car,  says  respondent  pulled 
out  from  behind  a  large  rig  he  appeared  to  be  following.     **He 
pulled  on  the  track,  and  it  was  then  he  appeared  to  come  in 
within  range  or  sight  of  the  car,  and   he  then  endeavored,  as 
I  could  see  at  that  time,   to  try   to  clear  the  track."     The 
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motorman  was  doing  his  best  to  stop  the  car.  Did  not  ob- 
serve the  motorman  until  the  collision  was  imminent.  Mr. 
Lee,  a  passenger  on  the  car,  testifies:  **We  were  coming: 
along  about  Bernard  street.  There  was  a  heavy  wagon,  and 
the  respondent  right  behind.  The  heavy  wagon  was  close  to 
the  track.  When  we  got  close  to  it  respondent  started  out  to 
cross  the  track  with  his  buggy,  and  the  motorman  started 
to  turn  the  brake  and  stop  the  car.  The  respondent  started 
to  turn  around  and  come  back  to  the  same  side  of  the  track. 
The  motorman  rang  the  bell.  Immediately  on  appearance  of 
respondent  the  motorman  started  to  stop  the  car.  The 
motorman  was  ringing  the  bell  trying  to  make  the  wagon  pull 
out  before  respondent  drove  on  the  track,  and  the  car  was  not 
over  ten  yards  from  the  wagon  when  the  bell  began  to  ring." 
Another  passenger  witness  says  that  the  first  thing  she  saw 
was  a  large  truck  or  dray  wagon,  and  just  before  the  car  got 
up  to  that  there  was  a  team  right  behind  it,  and  it  turned  out 
on  the  car  track,  and  before  the  motorman  could  stop  he  struck 
the  team ;  that  the  car  was  not  going  rapidly ;  that  the  gong 
was  rung:  that  in  stopping  the  car  the  passengers  were  jolted 
pretty  badly.  Mr.  Notbohm,  the  superintendent  of  the  road, 
testified  that  the  fenders  of  the  car  extended  over  the  rail 
about  12  or  13  inches;  the  car  was  31  feet  long,  exclusive  of 
fenders,  and  weighed  22,000  pounds. 

In  rebuttal,  respondent  testified  that  the  first  time  he  talked 
to  Mr.  Hall,  a  witness  for  appellant,  Mr.  Hall  said  he  could 
designate  just  the  points  where  the  respondent  drove  on  the 
track  and  where  the  car  was  at  that  moment,  and  he  did  so, 
and  that  the  witness  paced  it,  and  called  Hall's  attention  to 
it,  and  it  was,  as  near  as  he  could  make  it,  140  feet;  that  he 
saw  Hall  a  second  time,  and  Hall  indicated  the  points  where 
witnesses  went  on  the  track,  and  where  the  car  was  at  that 
time,  and  that  the  second  pacing  made  it  14s  feet:  that  he 
saw  Hall  a  third  time,  with  his  attorney,  and  that  time  the 
distance  was  brought  down  to  100  feet;  that  Hall  told  him 
that  he  saw  the  car  and  his  entrance  on  the  track  simul- 
taneously ;  that  the  car  was  then  near  the  center  of  Bernard 
street. 

We  have  abstracted  the  testimony  at  great  length,  because 
the  appellant  asked  the  court  to  instruct  the  jury  that  their 
verdict  must  be  for  the  defendant.  The  principal  contention 
of  the  appellant  is  that  the  doctrine  to  '^ook  and  listen,  and 
stop  if  necessary, "  is  applicable  to  electric  street  railways, 
and  that  the  case,  on  the  evidence,  should  have  been  taken 
from  the  jury,  and  decided  by  the  court  in  favor  of  thfe  appel- 
lant as  a  matter  of  law.  This  court,  in  a  recent  case  against 
this  appellant,  held:  '4t  is  not  negligence  per  se  if  it  is  not 
shown  that  one  looked  and  listened  in  crossing  a  street  rail- 
way. The  degree  of  care  required  in  crossing  a  highway  and 
steam  railway,  in  looking  up  and  down  the  track,  is  not 
necessarily  the  test  of  care  required  in  crossing  the  track  of 
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a  street  railway  on  a  public  street.     Failure  to  look  and  listen 
before  crossing  the  tracks  of  an  electric  railway  in  a  public 
street,   where  the  cars  have  not  exclusive  right  of  way,    is 
not  negligence  as  a  matter  of  law."     Roberts  v.    Railway 
Co.,    63    Pac.    506.     The   car  track  is  as   much   the  street 
as    any  other    portion    of    the  traveled    way.     Of    course, 
one  must  use  his  senses  when  driving  on  the  streets,  and  in 
so  doing  he  must  do  that  which  reasonable  and  ordinary  care 
requires,  and  ordinarily  it  is  a  question  for  the  jury  to  deter- 
mine whether  he  has  so  acted.     If  resi5ondent  had  looked  in 
the   particular  instance   under    investigation,    we    are    not 
preoared  to  say  it  would  have  been  negligence  to  have  driven 
on  or  across  the  track,  if  the  car  was  as  far  away  as  he  says 
it  was  when  he  first  saw  it«  for  he  had  a  right  to  presume  that 
those  ii\  charge  of  the  car  would  observe  his  movements,  and 
would  not  run  him  down.     The  obligations  of  the  operator  of 
the  car  and  his  obligations  were  mutual.     Each  was  obligated 
to  look  out  for  the  other,  and  govern  his  movements  accord- 
ingly, just  the  same  as  if  the  vehicles  they  were  driving  were 
ordinary  hacks  or  teams,  with  this  qualification:    That  cars 
cannot  turn  from  their  course.     They  run  on  fixed  tracks,  and 
cannot  accommodate  themselves  as  readily  to  emergencies, 
and  cannot  stop  with  the  same  promptness  or  facility,  as 
drivers  of  free  vehicles,  and  drivers  of  such  vehicles  must  yield 
the  right  of  way  with  reasonable  promptness  to  the  passing 
cars.     The  supreme  court  of  Minnesota  has  well  stated  the 
proposition  thus:    '*The   evidence  shows  that  if,  after  he  got 
beyond  the  obstruction  of  the  building  on  the  corner,    he  had 
looked  northward  as  well  as  southward,  he  could   have  seen 
the  approaching  car  in  time  to  have  stopped  his  team  before 
getting  in  dangerous  proximity  to  the  car  track,  and  his  failure 
to  do  so  is  claimed  to  be  negligence  per  se,  under  the  rule,  so 
often  applied  by  this  and  others  courts,  that  it  is  the  duty  of 
a  traveler,  on  approaching  a  railroad  crossing,  to  look  both 
ways  for  approaching  trains  before  attempting  to  cross  the 
railroad  track.     The  fallacy  in  this,  which  runs  all  through 
counsel's  argument,  is  in  assuming  that  the  .  degree  of  care 
required  at  the  crossing  of  a  highway  and  an  ordinary  steam 
railroad  is  the  test  of  the  care  required  in  crossing  the  track 
of  a  street  railroad  on  a  public  street.     The  two  cases  are  not 
alike.     In  the  first  place,  street  cars  do  not,  or  at  least  ought 
not  to,  run  at  the  same  rate  of  speed,  are  not  attended  with  the 
same  danger,  and  are  not  so  difficult  to  stop  quickly,  as  those  of 
an  ordinary  railroad.     In  the  next  place,  the  cars  of  a  street  rail- 
way have  not  the  same  right  to  the  use  of  the  track  over  which 
they  travel.     The  ordinary  railroad  is  itself  a  highway,  and  has 
a  proprietary  interest  in  and  to  its  right  of  way,  even  where  the 
public  have  an  easement  for  highway  purposes  over  the  same 
ground.     Public  necessity  reouires  that  the  rights  of  a  traveler 
on  a  highway  across  an  ordinary  railroad  should  be,  to  a  cer- 
tain extent,  subordinate  to  those  of  the  railroad  company. 
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But  a  street  railway  is  not  a  highway.     A  street-railway  com- 
pany has  a  mere  right  to  use  the  street  in  common  with  the 
public  generally.     It  is  merely  in  aid  of  the   identical  use  for 
which  the  street  was  created,  and  not  a  new  and  independent 
one,  and  it  is  on  that  very  ground  that  a  street-railway  com- 
pany is  not  required  to  pay  compensation  to  the  owners  of 
abutting  property.     Street  cars  are  in  the  main  governed  by 
the  same  rules  as  other  vehicles  on  the  street,  and  their  owners 
have  only  an  equal  right  with  the  traveling  public  to  use  the 
street, — they  have  no*  proprietary  right  to  any   part  of  the 
street.     Of  course,  there  are  some  modifications  of  this  gen- 
eral rule  growing  out  of  the  necessities  of  the  situation.     For 
example,  as  .street  cars  run  on  a  track,  they  cannot  turn  out 
to  one  side  of  it.     Hence  what  is  called  ^the  law  of  the  road' 
does  not  apply  to  them.     It  would  be  inexpedient  to  attempt 
any  complete  enumeration  of  the  modifications  of,  or  excep- 
tions to,  the  general  rule  of  equality  of  rights  between  street 
cars  and  other  vehicles  used  on  a  street.     But  it  is  certain 
that  there  is  no   modification  or  exception  that  relieves  a 
street-railway  company  from  exercising,  at  least,  as  much  care 
to  avoid  collisions  with  other  vehicles  as  the  owners  of  the 
latter  are  required  to  exercise  in  order  to  avoid  collisions  with 
the  cars.**     Shea  v.  Railway  Co.,  52  N.  W.  902.     The  supreme 
court  of  Massachusetts  says:    **The  fact  that  the  power  used 
by  the  street-railway  company  is  electricity,  instead  of  that  of 
horses,  has  not  been  deemed  by  the  court  sufficient  to  make 
exactly  applicable  the  rule  of  law  which  has  been  laid  down 
concerning  the  crossing  of  the  tracks  of  a  steam  railroad.** 
Robbins  V.  Railway  Co.,  42  N.  E.  334.     The  great  weight  of 
authority  is  to  the  effect  that,  before  a  court  will  be  justified 
in  taking  from  the  jury  the  question  of  contributory  negli- 
gence, the  acts  done  must  be  so  palpably  negligent  that  there 
can  be  no  two  opinions  concerning  them.     Steele  v.  Railway 
Co..  21  Wash.  287,  57  Pac.  820;  McQuillan  v.  City  of  Seattle, 
ID  Wash.  464,  38  Pac.  11 19,  4s  Am.  St.  Rep.  799.     Under  the 
facts  in  evidence  in  this  case,  we  do  not  think  the  court  erred 
in  refusing  to  give  the  peremptory  instruction  *'to  find  for  the 
defendant, ' '  requested  by  the  appellant. 
The  principal  charge  of  the  court  was  as  follows: 
**(i)  *  Negligence'  has  been  aptly  defined  to  be  the  omission 
to  do  something  which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  and  conduct — reg- 
ulate— the  conduct  of  human  affairs,   would  do,  or  the  doing 
of  something  which  a  prudent  and  reasonable  man  would  not 
do,  under  the  circumstances  of  a  given  case.     Before  you  can 
find  for  the  plaintiff,  therefore,  you  must  find  the  defendant  to 
have  been  guilty  of  negligence  as  alleged  in  the  complaint. 
Another  principle  of  law  proper  to  be  mentioned  in  this  con- 
nection is  that,  if  the  plaintiff  was  himself  guilty  of  negli- 
gence which  materially  contributed  to  the  injury  complained 
of,  he  cannot  recover. 
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**(2)  This  last  proposition,  however,  has  its  exceptions;  and 
I  instruct  you  in  this  connection  that,  if  you  believe  plaintiff 
was  negligent  in  going:  upon  the  defendant's  track  at  the  time 
and  place  and  manner  indicated  by  the  evidence,  still,  if  you 
find  that  the  accident  might  have  been  prevented  by  the  use 
of  ordinary  care  upon  the  part  of  defendant's  employees  in 
charge  of  the  car,  after  they  discovered  the  plaintiff  upon  the 
track,  and  if  you  find  that  they  did  not  exercise  such  care, 
but,  knowing:  the  plaintiff's  danger,  if  he  was  in  danger,  will- 
fully allowed  said  car  to  run  unimpeded  up  to  the  time  when 
a  collision  was  inevitable,  then  your  verdict  should  be  for  the 
plaintiff. 

**  (3)  It  is  conceded  that  Front  street,  where  the  accident 
occurred,  is  a  public  highway.  That  being  true,  the  plaintiff 
had  as  much  right  to  be  upon  and  travel  over  the  same,  and 
every  portion  thereof,  as  the  street-car  company.  Their  rights 
were  equal  and  mutual  in  that  respect,  with  this  qualification, 
however,  that  when  both  desired  to  pass  a  given  point  at  the 
same  time  it  is  the  traveler's  duty  to  yield  the  right  of  way  to 
the  street  car,  as,  in  the  very  nature  of  the  case,  it  is  unable 
to  pass  over  other  portions  of  the  highway, — as,  in  the  nature 
of  the  case,  he  is  able  to  pass  over  other  portions  of  the  high- 
way and  the  street  car  is  not.  With  this  exception  and 
qualification,  their  rights  are  equal ;  and  in  this  connection  it 
is  Droper  to  say  that  plaintiff  was  not  bound  to  pass  around 
the  truck  or  wagon  in  front  of  him  on  the  left  rather  than  the 
right,  over  the  street-car  track,  provided  a  man  of  ordinary 
prudence,  under  the  circumstances,  as  appeared  to  the  plain- 
tiff at  the  time,  might  have  pursued  the  course  he  did.  It  is 
to  be  remembered,  also,  that  they  were  both  under  obligations 
to  exercise  those  rights  with  reasonable  care,  so  as  to  prevent 
accidents  to  themselves  and  the  public  generally. 

**(4)  What  is  reasonable  care  in  a  given  case  is  to  be  deter- 
mined by  the  circumstances  and  facts  of  that  particular  case. 
Negligence,  or,  which  is  the  same  thing,  the  absence  of  rea- 
sonable care,  as  already  stated,  is  the  foundation  of  this 
action,  and  it  is  to  be  determined  by  what  the  jury  find  an 
ordinarily  prudent  and  careful  man  would  have  done  under 
the  particular  circumstances  of  this  case.  If,  tried  by  this 
rule,  you  find  the  defendant  was  not  guilty  of  the  negligence 
which  produced  the  injury  complained  of,  your  verdict  should 
be  for  the  defendant.  On  the  other  hand,  if,  tried  by  this 
rule,  you  find  the  defendant  was  negligent  in  the  management 
of  the  car  in  question,  and  that  such  negligence  produced  the 
injurv  complained  of,  you  should  find  for  the  plaintiff,  unless 
you  find  that  he  was  guilty  of  contributory  negligence,  as 
heretofore  defined. 

**(5)  If  you  find  that  the  car  which  struck  the  plaintiff's 
buggy  at  the  time  of  or  just  previous  to  the  collision  was 
being  run  at  a  greater  rate  of  speed  than  eight  miles  an  hour, 
which  is  the  limit  under  the  ordinance  of  the  city  of  Spokane, 
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you  would  be  justified  in  finding:  the  defendant  guilty  of  negli- 
gence in  running  the  car  at  such  rate  of  speed;  tind,  if  you 
further  find  that  such  negligence  caused  the  injury  complained 
of,  you  should  find  for  the  plaintiff,  unless  he  was  eruilty  of 
contributory  negligence. 

**(6)  If  you  should  believe  that  the  plaintiff  might  have 
avoided  the  accident  by  driving  directly  across  the  track  in- 
stead of  undertaking  to  turn,  he  would  not  necessarily  be 
guilty  of  contributory  negligfence  in  that  respect,  provided  you 
find  that  an  ordinarily  careful  and  prudent  man,  under  the 
excitement  and  particular  circumstances  surrounding  the 
plaintiff  at  the  time,  might  have  adopted  the  course  pursued 
by  him.  His  conduct  in  that  regard  is  not  necessarily  to  be 
judged  by  the  facts  as  they  now  appear  before  the  jury,  as  the 
same  are  subjected  to  the  cool,  calm  consideration  that  yoo 
will  be  able  to  give  them  in  the  light  of  all  the  facts  and  cir- 
cumstances as  they  are  now  made  to  appear,  but  he  is  entitled 
to  have  them  considered  as  they  appeared  to  him  at  the  time; 
and,  as  I  said,  if  an  ordinarily  careful  and  prudent  man  might 
have  acted  as  the  plaintiff  acted,  with  his  view  of  the  circum- 
stances, as  they  then  appeared  to  him,  you  will  be  justified  in 
finding  that  he  was  not  guilty  of  contributory  negligence  by 
turning  back  rather  than  by  going  directly  across  the  track. 

**(7)  The  defendant  is  only  required  to  use  ordinary  care 
in  the  operation  of  its  cars,  and  the  plaintiff  is  required  to  use 
the  same  degree  of  care — that  is,  ordinary  care — in  the  use  of 
the  streets,  and  in  crossing  or  going  upon  the  track  of  the 
defendant.  By  ordinary  care  is  meant  such  care  as  an  ordi- 
narily prudent  person  would  use,  under  the  particular  circum- 
stances involved. 

''(8)  If  the  collision  between  the  plaintiff  and  the  car  of  the 
defendant  was  unavoidable,  then  your  verdict  must  be  for  the 
defendant. 

^'(9)  You  are  instructed  that,  if  you  shall  find  that  the 
defendant  was  operating  its  car  at  a  high  rate  of  speed,  yet  if 
you  shall  further  find  that  the  plaintiff,  Traver,  by  his  neeli- 
gence  and  want  of  ordinary  care,  contributed  to  the  accident 
in  any  appreciable  degree,  your  finding  must  be  for  the 
defendant. 

**(io)  You  are  instructed  that  if  you  find  from  the  evidence 
that  the  car  was  running  at  a  moderate  or  ordinary  rate  of 
speed,  and  that  the  bell  or  gong  had  been  sounded,  and  that 
the  plaintiff  suddenly  and  without  warning,  and  under  cir- 
cumstances which  were  not  reasonably  to  be  expected,  drove 
upon  or  attempted  to  cross  the  track  of  the  defendant  in  close 
proximity  to  the  car  of  the  defendant,  and  at  a  time  when  it 
was  not  prudent  to  do  so,  then  and  in  that  event  the  plaintifi^ 
would  not  be  exercising  ordinary  care  or  prudence. 

*'(ii)  You  are  instructed  that  if  the  plaintiff  failed  to  look 
and  listen,  and  stop,  if  necessary,  or  take  any  reasonable  pre- 
caution whatever,  to  ascertain  whether  a  car  was  coming  upon 
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the  track  of  the  defendant  then  and  in  that  event  it  was  neg- 
ligence upon  the  part  of  the  plaintiff  to  drive  upon  or  attempt 
to  cross  the  track  of  the  defendant,  if  the  car  of  the  defendant 
was  in  close  and  dangerous  distance  of  the  plaintiff. 

**(i2)  You  are  instructed  that  if  plaintiff,  Traver,  was  guilty 
of  any  act  of  negligence  which  directly  contributed  to  his 
injury,  or  was  guilty  of  any  lack  of  ordinary  care  on  his  part, 
whether  the  act  be  an  active  one  or  an  omission  to  do  what 
he  ought  to  have  done,  under  the  circumstances,  and  such 
lack  of  care,  act,  or  omission  contributed  to  the  accident,  and 
without  which  the  accident  would  not  have  occurred,  then  you 
cannot  go  further,  and  apportion  the  accident  or  injury,  but 
the  plaintiff's  contributory  negligence  in  such  case  deifeats 
recovery,  and  your  verdict  must  be  for  the  defendant.  I  charge 
that,  and  in  such  case  your  verdict  must  be  for  the  defendant. 

"{13)  You  are  further  instructed  that,  notwithstanding  you 
should  find  that  the  defendant  was  guilty  of  negligence  in  the 
operation  of  its  car,  yet,  if  you  further  find  that  the  accident 
or  the  injury  to  the  plaintiff  would  not  have  happened  except 
for  the  negligence  or  failure  to  use  ordinary  care  upon  the 
part  of  the  plaintiff,  then  your  verdict  must  be  for  the  defend- 
ant. 

"(14)  You  are  further  instructed  that  the  defendant  com- 
pany, at  the  place  where  the  accident  happened  and  the  col- 
lision occurred,  had  the  preference  and  superior  right  to  the 
use  of  the  track,  and  that  it  was  the  duty  of  the  plaintiff  not 
to  obstruct  the  use  of  said  track  or  the  operation  of  the 
cars  thereon,  and  it  was  his  duty  to  turn  out  to  allow  such 
street  car  to  pass,  if  he  was  driving  upon  the  track,  and  it  was 
his  duty  to  remain  off  the  track,  and  not  attempt  to  cross  the 
same  in  front  of  a  moving  car,  except  at  a  safe  distance  there- 
from, and  a  failure  in  either  of  these  respects  constitutes 
contributory  negligence  and  defeats  recovery,  and  entitles 
defendant  to  a  verdict. 

"(15)  You  are  further  instructed  that  it  was  the  duty  of  the 
plaintiff,  Traver,  to  use  his  senses — his  eyes  and  ears — to  dis- 
cover the  proximity  and  passage  of  the  car  of  the  defendant, 
and  his  failure  to  do  so  would  constitute  contributory  negli- 
gence, and  prevent  any  recovery  by  him. 

**(i6)  Ordinary  prudence  and  common  sense  suggest  to 
every  one  who  is  aware  of  the  character  and  operation  of 
electric  street  cars  that  it  is  dangerous  to  pass  in  front  of 
them  at  a  short  distance  while  in  motion,  and  one  who  does 
so  without  looking  and  listening,  when,  if  he  had  looked  and 
listened,  he  could  have  discovered  the  car,  is  guilty  of  con- 
tributory negligence,  and  cannot  recover;  and  if  you  find  if 
Mr.  Traver  had  looked  and  listened  he  could  have  discovered 
the  car,  and  thus  have  avoided  the  accident  and  injury,  and 
that  he  failed  to  do  so,  your  verdict  must  be  for  the  defendant. 

"(17)  If  you  find  from  the  evidence  that  plaintiff,  Traver. 
could,  by  the  exercise  of  ordinary  care,   after  he  saw  the 


772  STREET  RAILWAYS  ^^}       , 

(KS) 

Traver  v.  Spokane  St.  Rj.  Co 

street  car,  have  avoided  the  injury  to  him  by  gettine  off  the 
track  before  the  car  and  his  buggy  collided,  then,  and  in  that 
event,  your  verdict  must  be  for  the  defendant. 

**(i8)  You  are  instructed  that  if  plaintiff,  Traver,  was  not 
in  imminent  peril  at  the  time  he  drove  upon  the  track  or 
attempted  to  cross  the  track  of  the  defendant,  the  motorman 
had  a  right  to  presume  that  he  would  pass  on  over  and  off  the 
track,  out  of  the  way,  and  the  motorman  was  not  guilty  of 
negligence  in  failing  to  stop  the  car,  in  either  of  the  events 
just  mentioned,  until  the  peril  of  the  plaintiff  became  immi- 
nent. 

"(19)  You  are  further  instructed  that,  if  a  person  be  seen 
upon  the  track  of  defendant's  electric  street  railway  who  is 
apparently  capable  of  takine  care  of  himself,  the  motorman 
may  assume  that  such  person  will  leave  the  track  before  the 
car  reaches  him,  and  this  presumption  may  be  indulged  in  so 
long  as  the  danger  of  injuring  him  does  not  become  imminent, 
and  it  is  not  necessary  for  a  motorman  to  slacken  the  speed  of 
the  car  until  such  danger  does  become  imminent. 

"(20)  You  are  further  instructed  that  if  the  plaintiff,  Traver, 
thought  he  had  time  to  cross  the  track  of  the  defendant,  if  be 
was  attempting  to  cross  the  track,  before  the  car  of  the 
defendant  would  reach  him,  and  did  not  have  sufficient  time 
so  to  do,  then  it  was  an  error  in  judgment  on  the  part  of  the 
plaintiff,  and  he  cannot  recover,  and  your  verdict  should  be 
for  the  defendant. '  * 

These  instructions,  taken  as  a  whole,  fairly  presented  to  the 
jury  the  law  applicable  to  the  issues  joined.  We  might  rest 
with  this  statement,  but  specific  exceptions  to  certain  of  the 
instructions  given,  as  well  as  certain  other  instructions  re- 
quested by  appellant  and  refused,  were  taken,  and  it  is  hot 
just  to  appellant  that  we  briefly  examine  them.  The  general 
allegation  of  negligence  is  found  in  the  third  paragraph  of  the 
complaint,  and  is  to  the  eSect  that,  through  the  negligence  of 
the  defendant  in  **runningand  managing"  the  car,  the  injury 
was  inflicted.  Under  this  allegation,  it  would  have  been 
competent  for  the  plaintiff  to  have  shown  the  rate  of  speed  at 
which  the  car  was  running ;  that  ^uch  speed  was  greater  than 
allowed  by  the  city  ordinance;  and  that,  in  the. management 
of  the  car,  the  warning  bell  was  not  rung.  The  allegations  in 
paragraph  ^  are  to  the  effect  that  the  speed  was  a  higher  rate 
than  eight  miles  an  hour,  and  no  bell  was  rung  or  other  warn- 
ing given  bv  defendant  of  the  approach  of  the  car:  and  in 
paragraph  6  the  speed  at  which,  by  ordinance  of  the  city,  a 
car  was  allowed  to  run  is  alleged.  In  some  jurisdictions  it  is 
held  that,  when  there  is  a  general  allegation  of  negligence 
followed  by  an  enumeration  and  averment  of  specific  acts,  the 
plaintiff  is  confined  to  the  acts  so  specified.  Unless  the  com- 
plaint clearly  indicates  that  it  was  the  intention  of  the  pleader 
to  limit  the  negligence  to  the  specific  acts,  we  do  not  think 
that,  under  our  liberal  system  of  pleading,  such  a  rule  should 
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prevail  in  our  courts.  The  facts  pleaded  in  paragnraphs  5  and 
6  of  the  complaint  were  merely  evidentiary  matter.  The 
complaint  does  not  allege  facts  upon  which  to  charge  willful 
negligence,  and  it  may  be  conceded  that  the  use  of  the  term 
** willfully'*  in  the  second  instruction  of  the  court  was  not 
warranted  by  the  allegations  or  proof.  We  are  at  a  loss  to 
understand,  however,  how  the  error  complained  of  was 
prejudicial  to  the  appellant.  There  was  no  evidence  in  the 
case  from  which  a  willful  injury  could  be  inferred.  The  alle- 
gations of  the  complaint  were  broad  enough  to  admit  proof 
of  gross  negligence.  There  was  evidence  from  which  eross 
negligence  might  be  inferred.  There  was  no  instruction  e:iven 
on  the  question  of  gross  negligence.  This  instruction  was 
evidently  intended  to  cover  gross  negligence.  It  requires 
stronger  and  more  convincing  proof  to  establish  willful  negli- 
gence than  gross  negligence.  If  it  appear  that  the  jury  are 
misled  by  the  instruction  to  the  injury  of  the  party  complain- 
ing, the  judgment  will  be  reversed.  On  the  other  hand,  where 
it  is  apparent  that  the  instruction  could  not  have  been 
prejudicial,  the  giving  of  such  an  instruction,  though  error, 
will  not  operate  to  reverse.  This  is  especially  true  where  the 
instruction  is  favorable  to  the  party  complaining.  People  v. 
Riley,  65  Cal.  107,  3  Pac.  413;  Berry  v.  Railway  Co.,  124 
Mo.  223,  21;  S.  W.  229;  People  v.  Cochran,  61  Cal.  548. 

The  objection  urged  to  instruction  3.  given  by  the  court,  is 
that  it  fails  to  instruct  the  jury  that  the  rights  of  the  street 
railway  were  paramount  and  superior  to  the  rights  of  those 
traveling  upon  the  streets.  What  we  have  said  as  to  the 
peremptory  instruction  requested  by  appellant  applies  to  this 
instruction.  We  think  the  court,  in  instruction  3,  and  instruc- 
tion n,  which  must  be  read  in  connection  with  it,  correctly 
stated  the  law.  Whether  the  respondent  should  have  driven 
upon  the  track  at  the  time  he  did,  or  should  have  passed  to 
the  right  or  the  left  of  the  vehicle  in  front  of  him,  were  ques- 
tions, under  the  circumstances  of  this  case,  for  the  jury. 
Clearly,  it  was  not  for  the  trial  court  to  say  that  the  respond- 
ent was  chargeable  with  such  negligence  in  the  use  of  the 
street,  which  he  had  a  lawful  right  to  use,  as  contributed  to 
the  accident.  As  was  said  by  the  supreme  court  of  New 
Jersey  (Traction  Co.  v.  Reeves,  34  Atl.  128):  ** Before  the 
trial  judge  could  so  determine,  the  proof  must  have  been  so 
convincing  to  him  that  he  could  extract  from  it  no  other  rea- 
sonable inference  or  conclusion.  If  the  facts  were  such  as 
that  these  questions  remained  in  substantial  dispute,  then 
they  must  be  submitted  to  the  jury.  If,  from  the  facts  in 
evidence,  two  inferences  or  conclusions  can  be  reasonably 
deduced. — one  favorable  to  the  plaintiff  and  the  other  against 
him, — a  question  then  is  presented  which  conclusively  calls  for 
the  opinion  of  the  jury.  This  principle  is  alike  applicable  to 
the  question  of  whether  negligence,  as  the  proximate  and 
sole  cause  of  the   injury,   has  been  established  against  the 
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for  the  jury,  and  the  instruction  requested  by  appellant  to  the 
effect,  ^4{  you  find  from  the  evidence  that  the  plaintiff,  M. 
£.  Traver,  was  not  thrown  out  of  his  buggy  by  the  colHsion 
with  the  car,  but  was  dragged  out  by  holding  onto  the  lines, 
when  if  he  had  not  so  held  onto  them  he  would  not  have  been 
dragged  out,  then  your  verdict  must  be  for  the  defendant, ' ' 
was  properly  refused  by  the  court.  Besides,  there  was  testi- 
mony tending  to  show  that  the  wheel  of  the  buggy  caught  in 
the  fender  of  the  car ;  that  the  car  was  pulling  one  way,  and 
the  horse  the  other,  and  the  crosstree  broke ;  and  that  this 
was  the  reason  the  plaintiff  was  pulled  out  of  the  buggy.  The 
question  as  to  what  was  the  proximate  cause  of  the  injury, 
and  as  to  what  would  have  been  the  result  if  the  respondent 
had  not  held  onto  the  lines,  was  for  the  jury  alone. 

The  appellant  requested  the  following  instruction,  which 
was  refused:  ''You  are  further  instructed  that  the  plaintiff, 
M.  E.  Traver,  had  no  right  to  attempt  to  save  property,  if  such 
attempt  would  endanger  him  or  his  person,  under  the  circum- 
stances detailed  in  evidence  in  this  case,  and  it  was  his  duty 
to  use  ordinary  care  in  preserving  himself  and  his  person  from 
danger  or  injury,  notwithstanding  property  might  be  damaged 
or  injured  if  he  abandoned  it.**  The  only  evidence  in  the 
case  upon  which  to  base  the  instruction  was  the  following, 
on  the  cross-examination  of  the  respondent :  * '  Question.  No ; 
you  just  stopped  your  horse,  and  waited  until  the  other  rig  got 
out  of  your  way?  Answer,  No;  I  didn't  have  occasion  to  do 
that.  My  horse  he  kept  on  moving,  and  I  checked  my  horse 
sudden,  and  was  scared  to  see  the  street  car  coming,  and  it 
was  nearer  back  than  across,  and  I  thought  that  was  the 
proper  way  to  go.  Q.  You  thought  you  could  get  off  that 
way  without  any  trouble?  A.  I  thought  I  ought  to.  I  didn't 
know  I  could  the  way  the  car  was  coming.  Q.  If  the  car  was 
coming  very  rapidly,  as  you  say  it  was,  why  didn*t  you  jump 
out  of  the  buggy?  A.  Because  I  wanted  to  save  everything." 
There  is  nothing  to  show  that  he  would  have  been  any  safer 
in  jumping  out  than  in  remaining  in  the  buggy.  The  car  was 
almost  upon  him,  and  he  was  in  the  buggy  on  the  track,  and 
whether  he  could  have  cleared  the  track  or  cleared  the  car  by 
jumping  does  not  appear.  It  does  appear,  however,  that  he 
was  an  old  man,  and  from  that  fact  the  jury  might  infer  that 
he  was  unable  to  save  himself  by  jumping  from  the  buggy. 
There  is  testimony  from  which  to  conclude  that  he  was  in  a 
position  of  danger  by  reason  of  the  negligence  of  the  appellant 
in  running  its  car  at  a  high  rate  of  speed  and  failing  to  stop 
in  time,  and  that  he  was  greatly  alarmed  by  the  speed  at 
which  the  car  was  running.  Under  such  circumstances,  he 
cannot  be  held  for  an  error  in  judgment.  If  a  person  in  a 
position  of  safety  voluntarily  goes  into  a  position  of  danger 
for  the  purpose  of  saving  property,  and  is  injured,  he  cannot 
recover.     That  is  not  this  case,  however. 

Did  the  court  err  in  overruling  plaintiff's  objection  to  the 
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competency  of  the  witnesses  Long,  Nelson,  and  Dragoo,  who 
were  called  as  experts  to  testify  as  to  the  distance  in  which  a 
car,  going  at  various  rates  of  speed,  could  be  stopped?  The 
witness  Long  had  previously  handled  electric  motor  cars.  He 
had  been  to  the  car  barn  of  the  appellant  company  two  or 
three  times,  and  had  observed  the  motors  used  by  it.  He  had 
worked  in  car  shops  two  years.  He  had  had  the  whole  thing 
explained  to  him,  and  had  worked  on  motors  himself, 
adjusting  them  to  cars,  and  had  also  operated  electric  motor 
cars.  The  witness  Nelson  had  been  a  motorman  in  the  serv- 
ice of  the  appellant  company  something  over  two  years*  and 
had  worked  on  the  road  about  eight  months,  both  as  motor- 
man  and  conductor,  and  had  worked  on  cars  similar  to  the  one 
in  use  at  the  time  the  injuries  were  indicted  on  the  respond- 
ent. He  had  worked  for  the  company  as  late  as  1897,  and 
had  even  received  instructions  as  to  the  operation  of  the 
motor  in  use  at  the  time  of  the  accident.  The  witness  Dragoo 
worked  for  the  company  during  the  years  1892,  1893,  and  1894, 
and  had  acted  as  both  conductor  and  motorman  during  that 
time.  It  is  clear  from  the  examination  of  these  three  wit- 
nesses, as  to  their  competency  to  testify  as  experts,  that  they 
were  men  of  considerable  experience  in  this  line  of  employ- 
ment. It  is  safe  to  assume  that  they  were  the  best  experts 
obtainable  by  the  plaintiff.  It  is  true  that  motormen  then  in 
the  employment  of  the  defendant  corporation  were  no  doubt 
better  acquainted  with  the  equipment  of  this  car  and  better 
qualified  to  testify  than  were  the  witnesses  called.  The 
respondent,  however,  should  not  be  compelled  to  look  to  em- 
ployees of  appellant  for  expert  witnesses.  The  reasons  are 
obvious.  The  rule  covering  the  admission  of  this  class  of 
testimony  is  well  laid  down  in  12  Am.  &  Eng.  Enc.  Law 
(2d  Ed.),  at  page  427,  where  it  says:  **0n  the  whole,  it  can 
hardly  be  said  that  there  is  any  well-defined  standard  by 
which  to  measure  the  qualifications  of  an  expert,  and  it  is 
largely  in  the  discretion  of  the  trial  judge  to  determine  them.'' 
In  the  case  of  Railroad  Co.  v.  Warren,  137  U.  S.  348,  11  Sup. 
Ct.  06,  34  L.  Ed.  681,  the  supreme  court  of  the  United  States, 
in  commenting  upon  evidence  of  this  character,  said:  ''The 
means  and  extent  of  his  information,  and  therefore  the  worth 
of  his  opinion,  may  be  developed  at  length  on  cross-examina- 
tion. And  it  is  fully  open  to  the  adverse  party,  if  not  satisfied 
with  the  values  thus  given,  to  call  witnesses  in  the  extent  of 
whose  knowledge  and  the  weight  of  whose  opinions  it  has 
confidence. ' '  In  the  present  case,  after  the  three  experts  had 
testified,  the  appellant  introduced  no  evidence  whatsoever  as 
to  the  distance  in  which  cars  moving  at  various  rates  of  speed 
could  be  stopped.  It  placed  its  superintendent,  L.  F. 
Notbohm,  upon  the  stand,  questioned  him  at  length  as  to  the 
methods  of  stopping  a  car,  but  asked  him  no  questions  as  to 
the  distance  in  which  it  could  be  stopped  while  going  at  vari- 
ous rates  of  speed.     With  the  ability  to  place  upon  the  stand 
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a  number  of  motormen  thorouerhly  competent  to  testify  apon 
this  question,  it  failed  to  avail  itself  of  that  opportunity.  It 
is  fair  to  assume  that  the  testimony  of  the  experts  examined 
on  behalf  of  the  respondent  was  correct,  and  could  not  be 
successfully  controverted.  A  court  trying  a  cause  must 
determine  the  competency  of  a  witness  to  testify  as  an  expert, 
but  it  is  for  the  iury  to  determine  the  weight  of  such  evidence. 
Forerey  v.  Bank,  66  Ind.  123.  The  best  statement  of  the  rule 
governing  the  admission  of  this  class  of  evidence  is  the  one  of 
Mr.  Justice  Clifford,  of  the  supreme  court  of  the  United  States, 
in  the  case  of  Spring  Co.  v.  Edgar,  99  U.  S.  658,  2;  L.  Ed. 
490,  where  he  says:  **Whether  a  witness  is  shown  to  be 
qualified  or  not  as  an  expert  is  a  preliminary  question,  to  be 
determined  in  the  first  place  by  the  court;  and  the  rule  is  that, 
if  the  court  admits  the  testimony,  then  it  is  for  the  jury  to 
decide  whether  any,  and  if  any  what,  weight  is  to  be  given  to 
the  testimony.  Cases  arise  where  it  is  verv  much  a  matter 
of  discretion  with  the  court  whether  to  receive  or  exclude  the 
evidence,  but  the  appellate  court  will  not  reverse  in  such  a 
case,  unless  the  ruling  is  manifestly  erroneous.  Towboat  Co. 
V.  Starrs,  69  Pa.  36 ;  Page  v.  Parker,  40  N.  H.  48 ;  Tucker  v. 
Railroad  Co.,  118  Mass.  S46.'*  Tested  by  this  rule,  nothing 
short  of  a  clear  abuse  of  discretion  will  justify  an  appellate 
court  in  reversing  the  judement  of  the  trial  court  for  its  refusal 
to  exclude  expert  testimonv.  Clearly,  there  is  not  only  no 
abuse  of  discretion  on  the  part  of  the  trial  judge  in  this  case, 
but  the  witnesses  were  shown  to  be  qualified  to  testify. 
The  evidence  was  conflicting,  but  every  rule  of  law  pertinent 
to  the  liabiiitv  of  the  appellant,  or  to  the  relative  duties  of 
the  parties  under  the  circumstances  deducible  from  the  evi- 
dence, was  laid  before  the  jurv.  The  jury  by  its  verdict  has 
found  that  the  respondent  did  not  contribute  to  the  injury; 
that  the  appellant  was  negligent  as  charged.  The  judgment 
of  the  court  below  is  therefore  affirmed. 

REAVIS,  C.  J.,  and  DUNBAR  and  ANDERS.  JJ.,  concur. 
FULLERTON,  J.,  concurs  in  result. 


Stelk  v.  McNulta. 

{.Circuit  Court  of  Appeals^  Seventh  Circuity  January  18,  i^i,) 

[99  Fed.  Rep.  138.] 

Appeal — Record— Stipulation  of  Facts  Made  Subsequent  to  Decree. — 
The  duty  of  the  circuit  court  of  appeals  on  an  appeal  is  confined  to  a  re- 
view of  the  ruling's  and  decree  of  the  trial  court,  and  a  stipulation  of 
facts  made  by  the  parties  after  the  decree  below  is  no  part  of  the  record 
which  the  court  is  required  to  consider. 

Street  Railroads— Injury  to  Person  on  Track— Care  Required.*— The 
degree  of  care  required  from  a  motorman  on  an  electric  street  car  travers- 
ing^ the  streets  of  a  city  to  avoid  injury  to  persons  upon  the  track  is 

*See  preceding"  case  Kxi6.  foot-note. 
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different  and  greater  than  that  required  from  the  engineer  of  a  railroad 
train  running  on  the  company's  right  of  way,  where  any  person  upon 
the  track  is  a  trespasser,  to  whom  the  company  owes  no  duty  except  not 
to  injure  him  willfully  or  maliciously,  but  in  either  case  the  care  to  be 
exercised  must  be  proportioned  to  the  danger  reasonably  to  be  appre- 
hended at  the  time  and  place. 

Same. — The  motorman  of  an  electric  street  car,  at  about  10  o'clock  at 
night,  when  in  the  outskirts  of  Chicago,  saw  an  object  lying  on  the  track 
about  65  feet  ahead,  which  both  he  and  a  passenger  standing  beside  him 
thought  to  be  a  dog.  He  at  once  applied  the  brakes  and  sounded  the 
gong,  and,  on  approaching  a  little  nearer,  reversed.  On  coming  nearer 
still,  the  object  was  seen  to  be  a  man,  and,  there  being  a  down  grade, 
the  car  did  not  stop  until  it  ran  upon  and  killed  him.  The  place  was  not 
a  crossing,  and  the  locality  was  sparsely  settled,  there  being  a  few 
houses  only  on  one  side  of  the  street,  and  on  the  other  open  prairie.  The 
street  was  not  lighted  nor  used  for  travel,  there  being  a  ditch  on  each 
side  of  the  car  track.  The  motorman  saw  the  object  as  soon  as  it  was 
possible  lo  see  it  from  his  position,  under  the  circumstances.  Held^  that 
he  was  not  guilty  of  any  negligence  which  rendered  the  company  liable 
for  the  death. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  Northern  District  of  Illinois. 

In  a  suit  pending:  in  the  court  below,  the  appellee,  John 
McNulta,  was  appointed  receiver  of  the  Calumet  Electric 
Street- Rail  way  Company,  in  succession  to  John  C.  McKeon, 
who  was  operating  the  railway  at  the  time  of  the  occurrence 
which  is  the  subject  of  contention  here.  The  appellant,  John 
Stelk,  administrator  of  the  estate  of  George  Ware,  deceased, 
filed  his  intervening  petition  in  that  cause,  seeking  to  recover 
damages  for  the  death  of  his  intestate,  caused,  as  alleged, 
by  the  negligence  of  the  motorman  in  charge  of  the  car 
which  ran  upon  and  killed  him.  Upon  issue  being  formed, 
the  matter  was  referred  to  a  master,  who  reported  the  follow- 
ing facts  with  respect  to  the  accident :  On  the  29th  day  of 
August,  1897,  at  40  minutes  past  9  o'clock  p.  m.,  George  Ware 
was  killed  by  car  No.  233,  south  bound,  on  the  Roby  Division 
of  the  Calumet  Electric  Street  Railway,  a  little  southeast  of 
Ninety-Third  street.  Ware  was  39  years  of  age,  and  his 
business  was  that  of  a  grain  trimmer  on  boats,  and  he  earned 
from  $35  to  $40  per  week.  The  railway  crossing  Ninety-Third 
street  runs  in  a  nothwesterly  and  southeasterly  direction.  In 
approaching  the  crossing  at  Ninety-Third  street  from  the 
northwest,  there  is  a  slight  rise  in  the  roadbed  of  the  railway, 
from  a  point  140  feet  northwest  from  the  south  line  of  Ninety- 
Third  street.  The  highest  point  of  the  incline  is  a  little  south 
of  the  south  line  of  Ninety-Third  street  extended.  From  that 
point  southeasterly  the  grade  is  downward  for  about  100  feet, 
the  incline  downward  in  that  distance  being  4  feet.  About  40 
feet  north  of  the  north  line  of  Ninety-Third  street  there  is  a 
switch  leading  to  a  track  turning  thence  east  on  Ninety-Third 
street.  South  of  Ninety-Third  street  there  is  a  ditch  on  each 
side  of  the  car  tracks.  The  car  stopped  a  moment  at  the 
switch,  and  then  proceeded  up  the  incline.  Upon  crossing  the 
south  line  of  Ninety-Third  street  the  motorman  saw  an  object 
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on  the  track  between  the  rails  at  a  point  about  65  feet  in  front 
of  the  car.  At  this  time  the  speed  of  the  car  was  probably 
not  less  than  six  nor  more  than  eight  miles  an  hour.  The 
night  was  quite  dark,  and  there  were  no  street  lamps  or  other 
lights  lighting  the  spot  where  the  object  lay,  except  such  as 
was  thrown  upon  it  by  the  head  lierht  of  the  car.  When  the 
motorman  saw  this  object,  a  messenger  boy  was  standing  by 
his  side.  The  motorman  said  to  the  boy  that  there  was 
something  on  the  track,  and  that  it  seemed  to  him  it  was  a  bi^: 
black  dog,  to  which  the  boy  replied  that  he  thought  so  too. 
Neither  the  motorman  nor  the  messenger  boy  was  able  at  that 
time  and  distance  to  determine  what  the  object  really  was.  As 
soon  as  the  motorman  saw  the  object,  he  rang  the  eroner  and 
applied  the  brakes.  When  the  car  had  gone  a  little  further, 
seeing  that  the  object  did  not  move,  the  motorman  applied 
the  reverse,  but  being  on  the  down  grade  the  reverse  did  not 
act.  When  the  car  had  almost  reached  the  object,  the  motor- 
man  saw  it  to  be  a  human  being  lying  partly  across  the  space 
between  the  rails,  but  not  across  the  rails,  the  head  towards 
the  southeast,  the  feet  towards  the  northwest,  and  the  body 
lying  on  the  side,  with  the  face  southward,  and  clothed  in 
dark  garments.  The  car  not  having  been  brought  to  a  stop 
when  it  came  in  contact  with  the  body,  the  body  was  pushed 
before  and  under  it  for  about  8  to  10  feet  before  the  car  came 
to  a  full  stop.  When  his  body  was  taken  from  under  the  car. 
Ware  was  dead  or  in  a  dying  condition.  From  the  place  where 
the  car  stopped  at  the  switch  the  body  could  not  be  seen 
by  the  motorman  in  broad  daylight,  because  of  the  convexity 
of  the  roadbed  between  these  two  points.  When  the  car  had 
passed  50  feet  south  of  the  switch,  and  was  about  90  feet  from 
the  top  of  the  incline,  and  about  151;  feet  from  where  the  body 
lay,  a  straight  line  drawn  from  the  eyes  of  the  motorman,  as 
upon  the  car,  to  the  place  where  the  body  lay,  would  have  just 
touched  the  highest  point  of  the  incline.  Both  the  motorman 
and  the  messenger  boy  standing  by  his  side  testify  that 
the  motorman  was  looking  ahead,  and  that  the  object  on  the 
track  was  not  seen,  and  could  not  have  been  seen,  by  the 
motorman  until  he  reached  the  top  of  the  incline.  Evidence 
was  introduced  on  behalf  of  the  intervening  petitioner  tend- 
ing to  show  that  the  object  might  have  been  seen  sooner,  but 
considering  all  the  evidence  in  the  case,  the  master  finds  that 
the  motorman,  as  was  his  duty,  was  looking  forward  upon  the 
track,  and  that  he  did  not  see  the  obstruction  until  he  reached 
the  top  of  the  incline. 

The  master  found  the  following  conclusions  of  law : 

**(i)  Under  the  evidence  in  this  case,  the  motorman  was  not 
guilty  of  any  negligence  whatsoever  in  not  having  observed 
the  obstruction  upon  the  track  until,  as  shown  by  the  evidence 
here,  he  did  so.  Since  the  night  was  dark,  and  there  were  no 
lights  to  illumine  the   place  where  the  object  lay,  the  object 
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could  not  be  distinguished  until  the  car  arrived  at  the  top  of 
the  incline,  and  the  head  light  threw  its  rays  upon  the  object. 

**(2)  Under,  the  evidence  in  this  case,  therefore,  the  lia- 
bility of  the  defendant  depends  upon  this  question :  What 
was  the  duty  of  the  motorman  when  at  the  top  of  the  incline, 
and  about  65  feet  from  where  Ware  lay,  he  first  saw  something 
upon  the  track  between  the  rails,  and  thought  it  to  be  a  large 
black  dog?  The  motorman  owed  a  duty  to  his  employer,  a 
duty  to  the  public,  and  a  paramount  duty  to  any  person  who, 
rightfully  or  wrongfully,  carelessly  or  otherwise,  was  known  to 
be  upon  the  track.  It  is  clear  that,  had  the  motorman  been 
aware  when  he  first  saw  the  object  that  it  was  a  human  being, 
his  obvious  duty  would  have  been  to  stop  the  car  as  quickly 
as  possible,  and  it  is  equally  clear  that  such  would  have  been 
his  duty  if  there  was  any  reasonable  cause  for  his  believing  it 
to  be  a  human  being.'' 

'^(5)  While  the  question  is  by  no  means  free  from  doubt,  the 
master  is  of  the  opinion  that,  under  the  circumstances  of  this 
case,  as  soon  as  he  saw  the  object  on  the  track,  the  exact 
nature  of  which  he  could  not  determine,  but  which  he  thought 
was  a  big  black  dog,  the  motorman  should  have  immediately 
put  forth  every  effort  to  stop  the  car,  and  to  ascertain  what 
the  object  really  was,  and,  having  failed  to  do  so,  he  was 
guilty  of  such  negligence  as  renders  the  defendant  liable  for 
the  death  of  George  Ware. '  * 

Upon  exceptions  filed  and  upon  hearing,  the  court  below 
made  the  following  decree,  dated  September  11,  1809:  **This 
matter  coming  on  to  be  heard  by  the  court  upon  exceptions  of 
the  receiver  to  the  master's  findings  of  fact  and  conclusions 
of  law,  and  the  court,  having  heard  the  testimony  and  argu- 
ments of  counsel,  finds  that  the  master's  findings  of  facts  are 
sustained  by  the  evidence,  and  that  the  master's  fifth  conclusion 
of  law,  based  on  said  findings,  is  erroneous.  It  is  therefore 
ordered,  adjudged,  and  decreed  bv  the  court  that  the  excep- 
tions of  the  receiver  to  the  master's  said  findings  of  fact  be, 
and  the  same  are,  overruled.  It  is  further  ordered,  adjudged, 
and  decreed  by  the  court  that  the  receiver's  exception  to  the 
master's  fifth  conclusion  of  law  be,  and  the  same  is  hereby, 
sustained.  The  said  intervening  petition  is  therefore  dis- 
missed for  want  of  equity." 

Afterwards  the  parties  entered  into  and  filed  the  following 
stipulations  of  facts: 

'4t  is  further  stipulated  that  the  following  are  facts  in  this 
case,  in  addition  to  the  facts  as  found  by  the  master  in  chan- 
cery, to  whom  this  cause  was  referred:  That  one  Thomas 
Murray,  at  the  time  of  the  accident,  was  standing  with  one 
Martin  on  the  east  side  of  South  Chicago  avenue,  and  on  the 
south  side  of  Ninety-Third  street,  where  they  cross  and  make 
an  acute  angle,  which  is  best  described  by  saying  it  was  at  the 
southeast  corner  of  the  two  streets.  That  he  noticed  a  car 
coming  southeast  on  South  Chicago  avenue,  just  as  it  had  got 
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for  in  such  case  the  law  is  settled  that  the  company  owes  no 
duty  to  trespassers  upon  its  tracks  except  not  to  run  them 
down  willfully  or  maliciously.  Railway  Co.  v.  Phillips' 
Adm'r,  24  U.  S.  App.  489,  12  C.  C.  A.  618,  64  Fed  823; 
Sheehan  v.  Railway  Co.,  46  U,  S.  App.  498,  22  C.  C.  A.  121, 
76  Fed.  201.  The  locomotive  driver  has  the  rieht  to  assume 
that  the  object,  if  animate,  will  leave  the  track  upon  hearing^ 
the  coming  train.  It  is  quite  a  different  matter,  however, 
where  railway  trains,  whether  propelled  by  steam  or  elec- 
tricity, pass  along  the  crowded  thoroughfares  of  a  populous 
city.  The  care  to  be  exercised  is  relative,  and  must  be  pro- 
portionate to  the  dangers  reasonably  to  be  apprehended. 
Here  the  locus  in  quo  was  in  the  outskirts  of  the  city  of 
Chicago,  but  was  sparsely  populated ;  there  being,  according 
to  the  facts  found  and  stipulated,  no  houses  on  the  westerlv 
side  of  the  railway,  and  along  the  easterly  side  there  was  a 
sidewalk  of  some  sort  and  a  few  houses.  It  was  an  open 
prairie.  The  track  of  the  railway  may  have  been  laid  upon 
ground  that  was  platted  as  a  street,  but  there  was  no  road- 
way for  the  passage  of  teams,  and  there  was  a  ditch  on  either 
side  of  the  railway.  There  were  no  street  lights,  as  is  usual 
in  a  city.  The  motorman,  on  reaching  the  crest  of  the  incline, 
saw  at  a  distance  of  65  feet  an  object  upon  the  track,  which 
both  he  and  the  messenger  boy  standing  with  him  upon  the 
platform  of  the  car  took  to  be  a  dog.  He  immediately  applied 
the  brake,  checking  the  speed  of  the  car,  and  sounded  the 
gong  to  arouse  the  supposed  animal,  and  cause  it  to  leave  the 
track. 

It  is  stipulated  that  the  motorman  had  no  reason  to  expect 
a  human  being  to  be  upon  the  track  at  that  place  or  at  that 
time.  The  record  does  not  explain  the  presence  of  the  man, 
and  we  are  unable  to  ascertain  with  what  purpose  or  for  what 
object  a  human  being  should  be  in  that  situation.  The  stip- 
ulation of  fact  is  certainly  reasonable  that  the  motorman  had 
no  reason  to  expect  the  presence  of  a  human  being  upon  the 
track.  We  do  not  think,  therefore,  that  the  duty  was  imposed 
upon  him,  upon  perceiving  an  object,  to  bring  his  car  to  a 
stop  to  discover  the  nature  of  the  object.  He  did  no  less  than 
his  duty  required  of  him  to  check  the  speed  of  the  car 
and  sound  his  gong,  and  so  soon  as  he  perceived  that  the 
object  did  not  respond  to  the  signal  he  reversed  to  bring: 
the  car  to  a  standstill.  Upon  a  level,  under  such  circum- 
stances, the  car  could  have  been  stopped  within  40  feet, 
but.  it  being  upon  a  downward  grade,  it  could  not  be  stopped 
within  that  distance.  We  cannot  perceive  that  the  motorman 
was  lacking  in  any  degree  in  the  exercise  of  that  prudence 
and  care  which,  under  the  circumstances,  the  law  imposed 
upon  him.     The  decree  will  be  affirmed. 
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{Supreme  Court  of  North  Carolina^  June  4,  igoiJ) 

[39  S.  E.  Rep.  57.] 

Accident  at  Crossing— Sufficiency  of  Evidence. —PlaintiflP  testified  that, 
when  about  to  cross  the  track  of  defendant  street  railway,  he  looked 
and  saw  the  car  some  distance  away.  His  horse  was  about  halfway 
across  the  rail  when  he  saw  the  car  near  him.  He  attempted  to  get  out 
of  the  way,  but  the  car  struck  his  vehicle  before  he  could  do  so.  The 
motorman  could  have  seen  some  distance  ahead  that  he  was  about  to 
cross.  Both  the  car  and  vehicle  had  lig^hted  lamps.  No  grong*  was  rung* 
before  the  accident,  which  occurred  on  one  of  the  principal  streets  of 
the  city.  Plainti£P,  after  starting  to  cross,  did  not  look  for  the  car  until 
his  horse's  feet  were  on  the  track.  It  was  then  about  40  feet  from  him, 
coming  at  about  the  rate  of  15  miles  an  hour.  Held^  that  a  demurrer  to 
the  evidence  was  improperly  sustained. 

Repeal — Review — Sufficiency  of  Evidence. — On  motion  for  nonsuit, 
the  evidence  must  be  construed  in  the  light  most  favorable'  to  plaintiff, 
both  as  to  effect  and  credibility. 

Reciprocal  Duties  of  Street  Railways  and  Drivers  of  Vehicles.*— The 
duties  of  street-railway  companies  and  drivers  of  vehicles  to  use  vigi* 
lance  in  looking  out  for  collisions  are  reciprocal. 

Appeal  from  superior  court,  Mecklenbure  county;  Robin- 
son, Judge. 

Action  by  Walter  Moore  aerainst  the  Charlotte  Electric 
Street-Railway  Company.  From  a  judgment  of  nonsuit, 
plaintiff  appeals.     Reversed. 

Osborne,  Maxwell  &  Keerans,  for  appellant. 
Burwell,  Walker  &  Cansler,  for  appellee. 

DOUGLAS,  J.  This  was  an  action  broug:ht  by  the  plain- 
tiff to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant.  Walter  Moore,  the  plain- 
tiff, testified:  ''On  the  night  of  March  26,  1900.  at  about  8 
o'clock,  I  was  driving  a  one-horse  surrey  on  West  Trade  street, 
near  the  old  court  house,  and  had  started  to  drive  across  the 
track  of  the  defendant  to  water  my  horse  at  a  fountain  near 
the  old  court  house.  I  looked  and  saw  the  car  some  distance 
from  me.  When  the  horse  was  about  halfway  across  the  rail, 
I  found  the  car  near  me,  and  drew  the  horse's  head  around 
so  as  to  get  out  of  the  way  of  the  car  that  was  coming,  to 
prevent  being  struck.  The  car  struck  the  surrey  and  broke 
both  wheels  in  front  and  the  top  of  same.  I  was  thrown  out 
between  the  dashboard  and  the  shaft,  and  was  injured  in  my 
right  side  and  hip,  which  disabled  me  for  two  weeks  or  more. 
It  cost  me  $4  to  have  the  top  of  the  hack  fixed,  and  about  one 
month  thereafter  I  had  to  quit  the  business.  When  I  started 
across  the  street  I  looked  and  saw  the  car  about  30  or  40  feet 
beyond  Church  street  crossing.  I  had  a  light  on  the  front 
of  my  carriage,  and  the  car  also  had  a  light  on.  The  motor- 
man  could  have  seen  some  distance  ahead  that  I  was  going  to 

*See  preceding  case  and  foot-note. 
22  (N  s)  A  &  E  R  Cas— SO 
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cross  the  track.  When  I  iirst  saw  the  car,  it  appeared  from 
the  distance  it  was  from  me  that  I  had  plenty  of  time  to 
cross  over,  but  the  motorman  was  running  at  such  rapid  speed 
that  he  struck  me.  He  did  not  ring  any  gong  until  after  I 
was  struck,  and  did  not  stop  the  car  until  he  had  ran  a  length 
ahead  uf  me,  and  then  came  and  asked  if  I  was  hurt.  It 
appeared  to  be  running  about  1 5  miles  an  hour.  I  was  on  this 
side  of  Church  street  crossing  when  the  car  struck  me,  and  the 
motorman  did  not  ring  any  gong  at  Church  street  crossingr. 
It  appeared  to  be  running  very  rapidly  when  the  car  struck 
me.  The  length  of  the  car  was  about  24  feet.  It  was  only 
about  one-half  a  block  from  the  public  square  where  I  was 
stricken,  and  the  street  on  which  I  was  was  one  of  the  prin- 
cipal streets  of  the  city,  and  on  which  many  vehicles  and  pas- 
sengers pass  and  cross.  I  started  across,  but  did  not  look  for 
the  car  until  my  horse's  feet  were  on  the  track.  As  I  pulled 
the  curtain  and  looked,  it  was  then  about  40  feet  from  me,  and 
appeared  to  be  coming  at  about  i^  miles  an  hour.  I  did  my 
best  to  get  out  of  the  way.'*  At  the  close  of  the  plaintiff's 
evidence  the  defendant  demurred  to  same  under  Acts  1897. 
as  amended  by  the  act  of  1899,  and  the  court  sustained  the 
demurrer  and  dismissed  the  action.  The  plaintiff  insists  that 
the  case  should  have  been  submitted  to  the  jury,  and  that 
there  was  more  than  a  mere  scintilla  of  evidence. 

It  is  well  settled  in  this  state  that  on  a  motion  for  nonsuit 
the  evidence  must  be  construed  in  the  light  most  favorable  to 
the  plaintiff,  both  as  to  effect  and  credibility.  This  rule  is 
clearly  laid  down  by  Furches.  J.,  in  delivering  the  opinion  of 
the  court  in  Johnson  v.  Railway  Co.,  122  N.  C.  955,  29  S.  E. 
784,  in  the  following  words:  '4n  cases  of  demurrer  and 
motions  to  dismiss  under  the  act  of  1897,  the  evidence  must 
be  taken  most  strongly  against  the  defendant.  Every  fact 
that  it  reasonably  tends  to  prove  must  be  taken  as  proved, 
as  the  jury  might  so  find.*'  To  the  same  effect  are  the  follow- 
ing cases:  Collins  V.  Swanson,  121  N.  C.  67,  28  S.  E.  65; 
Cable  V.  Railway  Co.,  122  N.  C.  892,  29  S.  E.  377;  Cox  v. 
Railroad  Co.,  123  N.  C.  604,  31  S.  E.  848;  Cogdell  v.  Rail- 
road Co.,  124  N.  C.  302,  32  S.  E.  706:  Gates  V.  Max,  125 
N.  C.  139,  34  S.  E.  266;  Capital  Printing  Co.  v.  City  of 
Raleigh,  126  N.  C.  516,  36  S.  E.  33.  Construing  the  evidence 
in  the  light  of  these  decisions,  we  are  of  opinion  that  there 
was  certainly  more  than  a  scintilla  of  evidence  tending  to 
prove  the  negligence  of  the  defendant,  and  that  the  case 
ought  to  have  been  submitted  to  the  jury. 

In  case  of  nonsuit,  it  is  neither  necessary  nor  practicable 
to  discuss  as  fully  in  detail  points  that  mav  arise  as  it  is  in 
cases  that  have  been  tried  where  the  alleged  errors  are  spe- 
cifically pointed  out  by  exception,  and  we  will  therefore  confine 
ourselves  to  a  discussion  of  the  general  principles  governine 
such  cases. 

As  our  state  has  few  cities  of  even  moderate  size,  and  con- 
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sequently  but  few  street  railways,  we  find  but  little  help  from 
our  own  Reports.  In  fact,  neither  of  the  learned  counsel 
who  so  ably  argued  the  case  cited  us  to  a  sinsrle  decision  in 
this  state  which  can  be  taken  as  an  authority.  In  Doster  v. 
Railway  Co.,  117  N.  C.  651,  23  S.  E.  449,  34  L.  R.  A.  481, 
there  was  no  collision  whatever ;  the  damage  being  caused 
entirely  by  the  mule,  which  took  fright  at  the  noise  of  the 
street  car  while  running,  as  the  plaintiff  himself  testified,  ^'in 
the  usual  and  ordinary  way."  The  destructive  proclivities 
and  capabilities  of  a  mule,  whether  frightened  or  not,  are  of 
common  knowledge,  and  furnish  but  slight  analogy  for  any 
other  kind  of  accident.  In  the  absence  of  home  authorities, 
we  must  examine  those  where  street  railways  have  longest 
been  in  most  general  use.  The  following  extract  from  the 
opinion  of  the  court  in  Cooke  V.  Traction  Co.,  80  Md.  551, 
5  54,  3 1  Atl.  ^27,  very  clearly  expresses  our  own  views :  *  *  There 
is,  to  begin  with,  no  possible  analogy  between  a  case  grow- 
ing out  of  an  injury  caused  by  a  street-railway  car  to  a  person 
rightfully  upon  the  public  thoroughfare,  and  a  case  involving 
an  injury  indicted  by  a  steam-railroad  train  on  a  trespasser 
wrongfully  upon  the  latter  company's  right  of  way.  And  this 
is  so  because  the  citizen  has  the  same  privilege  to  use  the 
street  for  travel  that  the  street-railway  company  has  for 
propelling  its  cars  thereon ;  and  the  railway  company  has, 
apart  from  its  franchise  to  lay  its  rails,  no  right  to  the  use  of 
the  street  as  a  highway  superior  in  any  degree  to  that  possessed 
by  the  humblest  individual.  The  franchise  to  lay  its  rails 
upon  the  bed  of  the  public  street  gives  to  the  company  no 
right  to  the  exclusive  use  of  that  street,  and  in  no  respect 
exempts  it  from  an  imperative  obligation  to  exercise  due  and 
proper  care  to  avoid  injuring  persons  who  have  an  equal 
right  to  use  the  same  thorougfare.  It  is  bound  to  take 
notice  of,  recognize,  and  respect  the  rights  of  every  pedestrian 
or  other  traveler;  and  if,  by  adopting  a  motive  power  which 
has  increased  the  speed  of  its  cars,  it  has  thereby  increased, 
as  common  observation  demonstrates,  the  risks  and  hazards 
of  accidents  to  others,  it  must,  as  a  reciprocal  duty,  enlarge  to 
a  commensurate  extent  the  degree  of  vigilance  and  care  nec- 
essary to  avoid  injuries  which  its  own  appliances  have  made 
more  imminent."  In  Thatcher  v.  Traction  Co.,  166  Pa.  66, 
67,  30  Atl.  1048,  the  court  says:  "It  is  not  our  duty  now, 
nor  was  it  that  of  the  court  below,  to  pass  on  the  credibility 
of  plaintiff's  witnesses  as  to  the  rate  of  speed,  and  the  absence 
of  efforts  to  stop  the  car  when  the  danger  was  manifest.  That 
was  for  the  jury.  If  the  gripman  recklessly  ran  on  at  a  high 
rate  of  speed,  when  .the  probable  consequence  was  a  collision, 
that  was  negligence  for  which  defendant  was  answerable. 
As  is  held  in  Ehrisman  v.  Railway  Co.,  i«;oPa.  180,  24  Atl.  596: 
'It  is  not  negligence  per  se  for  a  citizen  to  be  anywhere  upon 
such  tracks  [railways  on  streets].  So  long  as  the  right  of 
a  comnion  user  of  the  tracks  exists  in  the  public,  it  is  the  duty 
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of  passenger  railway  companies  to  exercise  such  watchful  care 
as  will  prevent  accidents  or  injuries  to  persons  who,  without 
negligence  on  their  own  part,  may  not  at  the  moment  be  able 
to  get  out  of  the  way  of  a  passing  car. '     Or,   as  is  said  in 
Gilmore  V.  Railway  Co.,  153   Pa.    31,    25   Atl.  651:    'Street- 
railway  cbmpanies  have  not  an  exclusive  right  to  the  high- 
ways upon  which  they  are  permitted  to  run  their  cars,  or  even 
to  the  use  of  their  own  tracks. '     ♦    ♦    ♦    The  right    of  the 
wagon,  in  certain  particulars,  is  subordinate  to  that  of  the 
railway.     The  street  car  has,  because  of  the  convenience  and 
exigencies  of  that  greater  public  which  patronizes  it,  the  right 
of  way.     Whether  going  in  the  same  direction  ahead  of  the 
car,  or  in  an  opposite  one  to  meet  it,  the  driver  of  the  wagon 
must  yield  the  track  promptly  on  sight  or  notice  of  the 
approaching  car.     But  he  is  not  a  trespasser  because  upon 
the  track.     He  only  becomes  one  if,  after  notice,  he  negli- 
gently remains  there.''     InRobbinsv.  Railway  Co.,  165  Mass. 
30,  36,  42  N.  E.  3.^4«  it  is  said:    ''The  decisions  of  this  court 
show  that  a  distinction  has  been  taken  with  respect  to  the  duty 
to  look  and  listen  when  crossing  the  tracks  of  a  steam  rail- 
road where  a  railroad  train  has  the  exclusive  right  of  way, 
and  when  crossing  the  tracks  of  a  street-railway  company   in 
a  public  street,  where  the  cars  have  not  an  exclusive  right 
of  way,  but  are  run  in  the  street  in  common  with  other 
vehicles  and  with  travelers.     The  fact  that  the  power  used  by 
the  street-railway  company  is  electricity,    instead  of  that  of 
horses,  has  not  been  deemed   by  the  court  sufficient  to  make 
the  rule  of  law   which  has  been   laid  down  concerning  the 
crossing  of  the  track  of  a  steam  railroad  exactly  applicable  to 
a  street  railway.'*     In  Railway  Co.  v.  'Block,  55  N.  J.  Law, 
60s,  27  Atl.  1067,  22  L.  R  A.  374.  it  is  held  that:     "(2)  The 
rule  requiring  one  exercising  his  lawful  rights  in  a  place  where 
the  exercise  of  lawful  rights  by  others  may  put  him  in  peril 
to  use  such  precaution  and  care  for  his  safety  as  a  reasonably 
prudent  man  would  use  under  the  circumstances  is  the  measure 
of  duty  for  one  who  crosses  a  public  highway  on  foot.     He 
must  use  his  powers  of  observation  to  discover  approaching 
vehicles,  and  his  judgment  how  and  when   to  cross  without 
collision,  but  his  observation  need  not  extend  beyond  the  dis- 
tance within  which  vehicles  moving  at   lawful  speed  would 
endanger  him.     (3)  Street  cars  propelled  by  electricity,  and 
running  along  land  burdened  only  with  the  easement  of  a  pub- 
lic highway,  cannot  be  run  at  a  rate  of  speed  incompatible 
with  the  lawful  and  customary  use  of  the  highway  by  others 
with  reasonable  safety."     In  this  case  we  quote  from  syllabi. 
In  Kennedy  V.  Railroad  Co.    (Sup.)  52  N.  Y.  Supp.  551,  the 
appellate  division  of  the  supreme  court  says:    "The  cable  car 
had  no  absolute  right  to  the   exclusive  use  of  the  street. 
Pedestrians  and  vehicles  have  some  rights  which  even  cable 
cars  are  bound  to  respect.     They   have  a  right  to  cross  the 
street,  even  though  a  cable  car  may  be  in  sight.     If  riot,  then 
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the  city  would  be  divided  into  as  many  zones  as  there  are  lines 
of  power  cars  running  the  length  of  the  island,  and  nobody 
could  ever  get  across.  It  was  not  incumbent  upon  the  driver 
of  this  vehicle  to  wait  until  no  cable  car  was  in  sight  before 
he  attempted  to  cross.  He  had  a  right  to  cross  the  track 
when  there  was  a  reasonable  opportunity  to  do  so,  even 
though  it  required  the  cable  car  to  slacken  its  speed  in  order 
that  it  might  not  upset  his  vehicle.  The  rights  of  drivers  of 
vehicles  and  of  cable  cars  are  reciprocal,  and  the  gripman  of 
a  cable  car  is  bound  to  use  as  much  diligence  to  avoid  running 
into  a  vehicle  which  is  crossing  its  track  as  the  driver  of  a 
vehicle  is  to  avoid  running  into  a  cable  car  which  may  be 
crossing  its  path.  It  seems  to  be  assumed  upon  the  part  of 
the  defendant  that,  unless  a  vehicle  can  certainly  entirely  clear 
a  cable  car  approaching  at  a  high  rate  of  speed,  its  driver  has 
no  right  to  attempt  to  cross,  and  that  the  car  is  in  no  case 
bound  to  slacken  its  speed.  We  know  of  no  such  rule  of  the 
road.''  This  case  is  approved  and  applied  in  B late  v.  Rail- 
road Co.  (Sup.)  60  N.  Y.  Supp.  732,  in  an  opinion  delivered 
on  November  10,  1899.  In  McClain  v.  Railroad  Co.,  116  N. 
Y.  459,  22  N.  E.  1062,  it  was  held  that:  "A  mere  error  of  judg- 
ment does  not  necessarily  amount  to  carelessness.  If  the 
plaintiff  took  reasonable  care,  and  then  made  a  mistake  as  to 
the  safest  course  to  pursue  in  crossing  the  street,  he  was  not 
guilty  of  contributory  negligence  for  that  reason."  And, 
again,  "that  the  place  was  a  public  street,  and  plaintiff  had  a 
right  to  go  where  he  chose ;  that,  no  matter  how  many  cars 
were  in  the  street,  he  had  a  right  to  select  any  point  to  go 
across,  but  was  bound  to  exercise  care.'* 

We  freely  admit  that  the  company  has  the  superior  right  to 
the  use  of  its  own  tracks,  as  otherwise  it  could  not  use  them 
at  all.  If  a  wagon  and  a  car  meet,  going  in  opposite  direc- 
tions, the  wagon  must  turn  out,  because  the  car  cannot.  If 
going  in  the  same  direction,  the  wagon  must  also  get  off  the 
track,  because  the  car  cannot  go  around  the  wagon,  and  the 
public  convenience  requires  the  car  to  travel  at  a  greater 
speed  than  the  ordinary  vehicle.  But  this  superior  right 
is  not  exclusive,  and  will  not  justify  the  company  in  needlessly 
interfering  with  the  convenience  of  the  public,  or  excuse  it 
from  the  consequences  of  its  own  negligence.  Where  the 
wagon  and  car  meet  at  right  angles,  either  can  stop  long 
enough  for  the  other  to  pass  without  serious  inconvenience ; 
and,  as  the  wagon  must  cross  the  track  in  order  to  proceed, 
it  is  said  that  under  such  circumstances  the  rights  of  the  wagon 
are  somewhat  greater  than  between  crossings,  with  a  corre- 
sponding obligation  resting  upon  the  railway  company  to 
exercise  greater  care,  on  account  of  the  greater  probability  of 
meeting  vehicles  and  pedestrians,  with  the  increased  risk  of 
accidents.  But  this  rule  cannot  be  extended  to  interfere  with 
the  right  of  the  public  to  cross  the  track  with  reasonable  care 
at  any  point  that  their  convenience   may  suggest.     Booth, 
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St.  Ry.  Law,  §§  303-30S ;  Elliott.  Roads  &  S.  §§  761,  765, 
767,  810-812.  Numerous  other  cases  might  be  cited,  bat  we 
think  that  the  view  we  have  taken  is  sustained  by  the  practical 
consensus  of  judicial  opinion,  and  certainly  by  the  overwhelm- 
ing weight  of  authority.  The  judgment  of  nonsuit  will  be 
set  aside,  and  the  action  tried  upon  its  merits,     Error. 


McGratb  V,  North  Jbrsev  St.  Ry.  Co. 

(Court  0/  Errors  and  Appeals  of  New  Jersey ,  June  17^  ^90/.) 

[49  A tl.  Rep.  523.] 

Crossings— Duty  of  Pedestrian  to  Lookout  for  Vehicles.* — One  who 
passes  on  foot  along  a  crosswalk  over  a  highway  is  bound  to  use  his  pow- 
ers of  observation  to  discover  approaching  vehicles,  and  should  exercise 
a  reasonable  judgment  as  to  when  and  how  to  cross  without  collision. 

Same — Same — General  Rule  Applicable  to  Trolley  Cars. — This  rule 
governs  the  relation  of  a  pedestrian  to  all  vehicles,  including  trolley 
cars. 

Same — Same— Same. — Trolley  cars  have  characteristics  of  their  own, 
but  are  not,  therefore,  set  apart  for  legal  treatment  in  a  class  by  them- 
selves. Their  peculiarities  are  circumstances  that  have  sometimes  to 
be  taken  into  account  in  applying  the  general  rule  to  a  particular  case. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Essex*  county. 

Action  by  James  McGrath  against  the  North  Jersey  Street- 
Railway  Company!  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

Samuel  Kalisch,  for  plaintiff  in  error. 
George  T.  Werts,  for  defendant  in  error. 

ADAMS,  J.  The  plaintiff,  while  crossing  Market  street, 
in  the  city  of  Newark,  was  injured  by  a  car  of  the  defendant, 
and  has  brought  suit  to  recover  damages.  The  trial  judee 
directed  a  verdict  for  the  defendant,  and  gave  his  reason  for 
doing  so  in  these  words:  "The  conclusion  I  have  reached  in 
this  case  upon  the  plaintiff's  own  testimonv  is  that  he  is  not 
entitled  to  recover.  He  says  that  he  did  not  look  for  a  car 
on  the  track,  except  as  he  left  the  sidewalk.  I  think  that  in 
a  crowded  condition  of  the  street,  as  it  was  at  that  time,  with 
the  car  where  it  must  have  been,  as  described  by  the  witnesses 
who  saw  him,  it  was  the  duty  of  the  plaintiff  to  look  after  he 
left  the  sidewalk.  He  must  be  assumed  to  know  (the  testi- 
mony does  not  show)  that  cars  run  frequently  on  Market  street, 
and,  of  course,  he  must  know  the  danger  in  a  crowd  of  that 
kind.  If  he  had  seen  the  car  at  a  standstill,  and  then  had 
been  overtaken  because  the  car  gave  a  sudden  spurt,  it  might 
have  been  argued  that  he  had  a  right  to  suppose  that  the  car 
would  continue  to  stand  still,  and  that  they  were  giving:  to  the 
crowd,  and  to  him,  as  one  of  the  crowd,  the  right  to  cross.     But 

*See  preceding  case  and /oot-note. 


Am  A  Bing  CROSSINGS  791 

RCaa 

McGrath  v.  North  Jersey  St.  Ry.  Co 

that  was  not  the  situation.  He  says  he  did  not  see  it.  Others 
there  did  see  it,  and  I  think  if  he  had  used  the  precaution  that 
a  reasonable  man  would  use  this  accident  would  have  been 
avoided/*  The  plaintiff  excepted  to  the  direction  of  a  ver- 
dict for  the  defendant,  and  has  assigned  error  upon  the  excep- 
tion. These  observations  of  the  trial  iudge  embody  three 
propositions:  That  the  plaintiff,  in  attempting  to  cross 
Market  street,  was  bound  to  be  careful;  that  the  evidence 
tended  to  show  that  he  was  not  careful;  and  that  it  pointed 
so  plainly  to  this  conclusion  that  the  jury,  if  the  case  had 
gone  to  them,  could  not  reasonably  have  reached  the  oppo- 
site conclusion.  The  first  proposition  is  matter  of  law ;  the 
others  are  matter  of  fact.  The  trial  judge  took  a  correct 
view  of  the  legal  rule.  A  pedestrian,  while  walking  in  the 
highway,  is  bound  to  be  careful.  The  law  is  settled,  though 
its  application  is  not  always  easy.  In  Railway  Co.  v.  Block, 
55  N.  J.  Law,  605,  27  Atl.  1067, — a  case  decided  in  1893, — 
Mr.  Justice  Magie,  in  delivering  the  opinion  of  this  court, 
said:  **We  must  recur  to  the  general  rule  which  requires  one, 
in  exercising  his  lawful  rights  in  a  place  where  the  exercise 
of  like  rights  by  others  may  put  him  in  peril,  to  use  such 
precaution  and  care  for  his  safety  as  a  reasonably  prudent 
man  would  use  under  the  circumstances.  From  this  rule  it 
may  be  said,  in  general,  that  one  who  passes  on  foot  along 
a  sidewalk  or  path  of  a  highway  must  use  his  powers  of 
observation  in  respect  to  other  passers  thereon,  and  a  reason- 
able judgment  to  avoid  collision.  In  crossing  the  roadway,  a 
foot  passenger  must  likewise  use  his  powers  of  observation  to 
discover  approaching  vehicles,  and  a  like  judgment  when  and 
how  to  cross  without  collision.  In  the  latter  case  doubtless 
the  degree  of  care  required  exceeds  that  required  in  the 
former  case,  not  because  the  right  of  the  foot  passenger  and 
the  right  of  the  driver  of  a  vehicle  differ,  but  because  of  the 
circumstances.  The  vehicle  usually  travels  at  a  greater 
speed.  It  cannot  be  so  quickly  stopped  or  diverted  from  its 
course.  A  street  car  cannot  deviate  from  its  track,  while  the 
passer  on  foot  may  quickly  stop,  turn  aside,  or  even  retrace 
his  steps."  The  rule  thus  stated  governs  the  relation  of  a 
pedestrian  to  all  vehicles.  It  is  true  that  a  trolley  car  has 
characteristics  of  its  own.  It  is  a  large,  smooth-running 
vehicle  of  great  weight.  Its  momentum  is  therefore  high, 
even  when  its  velocity  is  low.  On  the  one  hand,  it  cannot 
deviate  from  its  track ;  on  the  other  hand,  its  rate  of  speed  is 
under  prompt  control.  These  peculiarities,  however,  are  not 
criteria  by  which  trolley  cars  are  set  apart  for  legal  treatment 
in  a  class  by  themselves.  They  are  merely  circumstances  that 
have  sometimes  to  be  taken  into  account  in  applying  the  gen- 
eral rule  to  a  particular  case. 

As  the  ruling  that  is  said  to  be  erroneous  was  made  after  the 
evidence  was  all  in  on  both  sides,  it  follows  that  the  question 
is  not  whether  the  plaintiff,  on  his  own  testimony,  or  even  on 
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his  own  case,  appears  to  be  not  entitled  to  recover,  but 
whether,  on  the  whole  case,  he  appears  to  be  not  entitled  to 
recover ;  that  is,  whether  from  all  the  evidence  it  so  clearly 
appears  that  he  was  not  entitled  to  recover  that  a  jury  could 
reasonably  and  legfitimately  arrive  at  no  other  result.  For 
the  purposes  of  this  inquiry  any  disputed  question  of  fact  is 
to  be  resolved  in  favor  of  the  plaintiff.  The  accident  occurred 
between  9  and  half  past  9. o'clock  in  the  evening  of  Wednes- 
day, August  16,  1899,  near  the  intersection  of  Broad  and 
Market  streets,  the  busy  center  of  a  great  city.  These  streets 
are  at  right  angles  to  one  another;  Broad  street  running  north 
and  south,  and  Market  street  east  and  west.  Broad  street  is 
80  or  90  feet  wide.  Along  the  central  portion  of  each  street 
is  a  double  line  of  trolley-car  tracks,  which  also  connect 
by  curves  to  the  north  and  east,  over  which  cars  pass  out  of 
Broad  street  on  th^  north  into  Market  street  on  the  east,  and 
in  the  opposite  direction.  On  the  evening  of  the  accident  the 
plaintiff  was  crossing  Market  street  from  south  to  north  on  the 
crosswalk  that  is  in  a  line  with  the  east  sidewalk  of  Broad 
street.  It  was  dark.  Many  persons  w^re  on  the  crosswalk; 
and  a  procession,  with  music,  or  to  the  beating  of  a  drum, 
was  moving  west  towards  Broad  street  along  the  north  part 
of  Market  street,  and  had  approached  near  enough  to  the  east 
line  of  Broad  street  to  attract  attention,  and  tend  to  throng 
that  locality.  The  time»  place,  and  circumstances  were  such 
as  to  put  a  careful  man  on  his  guard.  As  the  plaintiff 
stepped  down  from  the  southern  curb  of  Market  street  to  the 
crosswalk,  he  looked  to  the  west,  and  saw  no  east-bound  car. 
He  went  on  for  12  or  15  feet,  along  the  crosswalk,  at  an  ordi- 
nary pace,  and  so  came  to  the  south  rail  of  the  east-bound 
track.  This  operation  would  take  not  more  than  seven 
seconds.  As  the  plaintiff  stepped  with  his  left  foot  across 
the  south  rail,  he  was  struck  by  a  car  that  had  come  along 
Market  street  from  some  place  west  of  Broad  street,  bad 
crossed  the  entire  width  of  Broad  street,  and  had  made  one 
stop  in  transit.  The  exact  place  and  purpose  of  this  stop  are 
in  some  doubt.  Cook,  the  motorman,  a  witness  for  the 
defendant,  said  that  he  stopped  the  car  because  there  was  a 
car  passing  in  front  of  him.  This  does  not  seem  consistent 
with  his  other  statement  that  he  stopped  within  five  feet  of 
the  crosswalk '^because  people  were  crossing."  It  maybe 
that  the  word  *^ car,*' in  his  printed  testimony,  should  read 
''crowd.*'  So  read,  his  evidence  is  consistent  with  itself  and 
with  that  of  other  witnesses.  O'Connor,  a  police  officer 
on  duty  at  the  crossing,  who  was  called  as  a  witness  by  the 
defendant,  said  that  the  car  ''stopped  on  the  other  side  of 
the  crosswalk,"  at  the  place  where  there  is  a  curve  in  the 
track,  about  10  feet,  he  judged,  west  of  the  crossing.  Winans, 
a  witness  for  the  plaintiff,  said  that  the  car  stopped  about  five 
feet  from  the  crossing,  "to  let  people  go  over  the  cross- 
ing,** and  that  it  stood  there  until  some  people  had  crossed. 
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Kuhn,  a  police  oificer,  who  was  a  witness  for  the  plaintiff, 
said  that  he  first  noticed  the  car  when  it  was  about  in  the 
center  of  Broad  street,  coming  across.  He  is  silent  as  to  any 
stop.  The  counsel  for  the  plaintiff  argued  the  case  on  the 
theory  that  the  car  came  to  a  full  stop,  before  the  accident, 
a  few  feet  west  of  the  place  where  the  plaintiff  was  struck. 
This  is  the  fair  result  of  the  testimony ;  for  three  witnesses 
swore  to  the  fact,  and  no  one  denied  it.  The  plaintiff  did  not 
see  the  car  until  the  instant  of  the  accident.  He  testified, 
**A  car  was  coming  down,  and  came  so  suddenly  I  didn't 
realize  anything  until  it  struck  me."  He  said,  also,  that 
while  he  was  on  the  crossing  he  looked  only  towards  the  east. 
The  following  is  an  extract  from  his  testimony :  '4  kept  looking 
.  east, — watching  the  cars  coming  up.  Q.  Didn't  you  look  west 
at  all  ?  A.  No,  sir ;  not  after  I  stepped  off  the  sidewalk  onto  the 
crossing.  I  kept  walking  along.  Q.  You  were  looking  for  cars 
coming  on  the  furthest  track .^  A.  Yes,  sir.  Q.  The  track  you 
had  not  reached  ?  A.  The  track  I  hadn '  t  reached,  — the  furthest 
track.  Q.  But  you  did  not  look  for  a  car  on  the  track  you  were 
about  to  cross?  A.  Not  at  that  time.  Q.  And  you  never 
looked  for  a  car  on  that  track,  excepting  as  you  left  the  side- 
walk? A.  No,  sir.  Q.  That  was  the  last  time?  A.  That  was 
the  last  time.  Q.  And  you  say  there  was  quite  a  crowd  there? 
A.  Yes,  sir.  Q.  How  much  of  a  crowd  would  you  say?  A. 
I  couldn't  give  you  any  idea.  Q.  I  don't  mean  in  numbers, 
but  were  they  standing  around  pretty  thick?  A.  Standing 
around  pretty  thick ;  yes.  Q.  So  that  in  walking  over  you  had 
to  go  slowly?  A.  Yes.  Q.  You  had  to  pick  your  way?  A. 
No;  I  kept  walking  right  along  at  a  nice,  ordinary  walk,  I 
should  call  it.  Q.  Where  was  this  crowd  of  people  that  you 
speak  of?  A.  Some  on  the  corner,  and  others  crossing  over. 
Q.  Ahead  of  you,  some  of  them?  A.  Ahead  and  behind." 
Two  conclusions  seem  inevitable.  One  is  that  if  the  plaintiff, 
just  before  the  accident,  had  not  been  inattentive  to  his  sur- 
roundings, he  must  have  seen  this  east-bound  car,  within  a  few 
feet  of  him,  either  in  motion  or  at  rest,  on  the  track  upon  which 
he  was  about  to  step.  The  car  was  a  large  object.  Its  lights 
made  it  conspicuous.  There  was  no  impediment  to  vision. 
Unfortunately,  the  plaintiff  was  lookng  away  from  the  car, 
and  so  did  not  see  it.  The  other  conclusion  that  results  from 
the  testimony  is  that  the  plaintiff,  when  he  looked  to  the  west 
before  stepping  off  the  curb,  and  saw  no  east-bound  car,  must 
have  looked  carelessly.  He  testified  that  when  he  looked  to 
the  west  some  trucks  were  coming  from  that  direction,  but 
no  cars;  that  there  was  no  car  in  the  immediate  vicinity, — 
that  is,  east  of  the  Broad  street  track ;  that  he  saw  no  cars 
to  the  west  of  him  at  all;  that  he  did  not  look  a  considerable 
distance,  but  just  looked  up ;  that  he  supposed  that  he  saw 
across  Broad  and  Market  streets ;  that  he  saw  to  the  east  of 
the  track   (meaning,  probably,  the  tracks  in  Broad  street); 
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that  he  saw  no  car  coming  across  Broad  street.  The  time 
that  elapsed  between  his  leaving  the  curb  and  the  accident  was 
brief;  only  what  a  man  would  occupy  in  walking  12  or  15  feet  at 
a  **nice.  ordinary  walk."  The  car,  just  before  he  encountered 
it,  had  crossed  a  street  80  or  90  feet  wide.  In  doing  so  it  had 
made  a  full  stop,  and  had  waited  an  appreciable  time  to  allow 
pedestrians  to  pass  in  front  of  it  at  a  crossing,  or,  perhaps,  for 
another  car  to  get  out  of  its  way.  It  had  then  been  started 
again,  and  had  gone  fbrward.  At  the  moment  of  the  accident 
its  fender  had  reached  a  point  at  least  as  far  east  as  the 
easterly  side  of  the  crosswalk,  the  width  of  which  does  not 
appear,  but  which  the  counsel  for  the  plaintiff  estimated  on 
the  argument  at  six  feet.  It  is  inconceivable  that  this  car, 
when  the  plaintiff  looked  towards  the  west,  was  not  some- 
where within  the  range  of  prudent  observation.  It  is  argued 
on  behalf  of  the  plaintiff  that  his  failure  to  look  to  the  west 
while  he  was  on  the  cross  walk  is  unimportant ;  for,  it  is  said, 
if  he  had  looked  to  the  west,  he  would  have  seen  only  a  car 
standing  still,  in  front  of  which  he  might  assume  that  he  could 
walk  with  safety,  and  which,  when  it  was  set  in  motion  again, 
came  on  without  signal,  and  with  a  sudden  and  dangerous 
burst  of  speed.  In  other  words,  the  plaintiff's  inattention  is 
immaterial,  because  attention  would  not  have  saved  him. 
This  argument  is  too  conjectural  to  be  entirely  satisfactory. 
But,  aside  from  that,  the  evidence,  fairly  read,  does  not  sus- 
tain it.  Gartland,  who  was  walking  with  the  plaintiff,  said 
that  the  car  was  going  ''at  a  pretty  good  speed,**  and  that  he 
heard  no  bell.  Kuhn  said  that  ''it  came  at  pretty  sudden 
speed"  for  15  or  26  feet;  that  "it  was  going  on  an  average 
slow,  but  faster  than  they  go  across  those  crossines";  that 
"it  was  going  faster  than  regular  speed," — that  is,  than  the 
speed  usual  at  that  crossing.  Winans  said.  "It  pulled  very 
quick;  a  good,  sudden  jerk."  "Van  Houten,  a  police  officer, 
off  duty,  who  was  a  witness  for  the  plaintiff,  said,  "It  was 
coming,  I  thought,  faster  than  cars  usually  come  over  that 
crossing,"  and  that  he  heard  no  bell;  that  the  car  was  com- 
ing "at  a  pretty  good  rate,  I  thought,  for  a  car  to  be  coming 
across  there ;  pretty  lively,  I  thought,  for  a  car  that  was  in 
the  street  at  that  time.  Cars,  as  a  general  thing,  come  over 
that  crossing  very  slow;  but  this  was  not  coming  slow,  I 
didn't  think."  This  testimony  does  not  tend,  in  a  substantial 
sense,  to  prove  that  the  car  was  moving  at  a  speed  so  high  as 
to  be  perilous  to  a  careful  pedestrian,  or  make  probable  the 
hypothesis  that,  if  the  plaintiff  had  not  been  negligent,  be 
would,  nevertheless,  have  been  hurt.  The  direction  of  a  ver- 
dict for  the  defendant  was  not  erroneous.  The  judgment  is 
affirmed. 
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{Supreme  Court  of  Illinois ,  June  22 y  igoi.) 
[60  N.  E.  Rep.  829.] 

Street  Railway—Collision — Backing  Cai — Negligence.* — There  is  evi- 
dence for  the  jury  on  the  question  of  neg'ligence  and  contributory  neg- 
ligence where,  a  street  car  having  passed,  a  team  turned  to  cross  the 
track  back  of  it,  and  the  car,  backing  to  get  to  a  switch  it  had  passed, 
struck  the  team,  there  being  testimony  that  the  driver  of  the  team  did 
not  know  the  car  was  going  to  back  ;  that  no  signal  therefor  was  given  ; 
that,  if  given,  it  was  not  heard  by  such  driver ;  and  that  there  was  no 
one  at  the  rear  end  of  the  car,  looking  out  for  travelers. 

Appeal  from  appellate  court,  Second  district. 

Action  by  Addie  Knowles  against  the  Central  Railway 
Company.  From  a  judgment  of  the  appellate  court  (93  111. 
App.  581)  affirming  a  judgment  for  plaintiff,  defendant  appeals. 
Afi&rmed. 

This  is  an  action  brought  by  appellee  against  the  appellant 
company  to  recover  damages  for  personal  injuries  claimed  to 
have  been  sustained  by  her  on  November  14,  1899,  ^^  the  city 
of  Peoria,  in  a  collision  with  one  of  the  street  cars  then  being 
operated  bv  appellant  on  Adams  street,  in  that  city.  The 
trial  below  resulted  in  verdict  and  judgment  in  favor  of  the 
appellee,  from  which  an  appeal  was  taken  to  the  appellate 
court.  The  appellate  court  has  affirmed  the  judgment  of  the 
circuit  court,  and  the  present  appeal  is  prosecuted  from  such 
judgment  of  affirmance. 

In  its  decision  of  this  case  the  appellate  court  makes  the 
following  statement:  ** Appellee's  husband  kept  a  market 
garden,  and  appellee  drove  a  one-horse  market  waeron  into  the 
city,  and  delivered  vegetables  at  the  houses  of  their  customers. 
She  has  been  engaged  in  this  business  four  years.  On  Novem- 
ber 14,  i8q9,  she  was  driving  south  on  Adams  street,  by  the 
side  of  appellant's  street-car  tracks,  and  was  sitting  upon  a 
high  seat  on  the  market  wagon.  A  little  ahead  of  her  was 
Chestnut  street,  crossing  Adams  street  at  right  angles. 
Appellant  had  two  lines  from  that  point ;  one  line  continuing 
along  Adams  street,  and  the  other  turning  east  on  Chestnut. 
The  Main  street  cars  turned  on  to  Adams  street  several  streets 
further  north,  passed  along  Adams  to  Chestnut,  and  then 
turned  down  Chestnut.  There  was  a  switch  at  the  junction 
of  Adams  and  Chestnut  streets,  and,  when  a  Main  street  car 
came  along  Adams  street,  and  wished  to  turn  down  Chestnut 
street,  it  was  necessary  for  the  motorman  to  stop,  or  nearly 
stop,  his  car,  and  turn  the  switch,  if  not  already  turned.  A 
Main  street  car  passed  the  appellee,  going  south,  a  short  dis- 
tance north  of  this  switch.  After  it  passed  her.  she  turned  to 
drive  across  to  the  other  side  of  the  street.  The  motorman 
failed  to  turn  the  switch,  and  ran  a  few  feet  by.     It  became 

*See  preceding  case  and  foot-note. 
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necessary  to  back  the  car  to  the  switch.  ♦  *  ♦  The  motor- 
man  started  the  car  backward,  and  it  moved  back  several 
feet,  the  precise  number  being  variously  estimated  by 
different  witnesses.  ♦  ♦  *  The  wagon  was  struck  by  the 
car,  and  she  was  thrown  from  her  high  seat  to  the  ground, 
and  injured.*' 

I.  C.  Pickney,  for  appellant. 
Arthur  Keithley,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts).  In  this  case 
the  arfi:ument  in  behalf  of  the  appellant  is  taken  up  almost 
entirely  with  a  discussion  of  questions  of  fact.  Counsel  for 
appellant  seeks  to  establish  in  his  brief  that  the  verdict  was 
contrary  to  the  weight  of  the  evidence.  The  weight  of  evi- 
dence is  not  a  matter  for  our  consideration.  The  judgments 
of  the  lower  court  are  conclusive  upon  this  court  as  to  the  facts. 

At  the  close  of  all  the  evidence,  counsel  for  the  appellant 
submitted  an  instruction  to  the  court  directing  the  jury  to  find 
for  the  defendant  below.  This  instruction  was  refused. 
Whether  or  not  the  action  of  the  court  in  refusing  to  give  this 
instruction  was  correct  is  the  only  question  which  we  can  con- 
sider in  this  case.  The  court  properly  refused  the  instruction 
so  asked  by  the  appellant,  for  two  reasons.  In  the  first  place, 
the  instruction  was  properly  refused  for  the  reason  that  it  was 
submitted  with  other  instructions  for  the  appellant.  It  has 
been  held  by  this  court  that,  where  the  defendant  desires  the 
court  to  pass  upon  the  legal  question  whether  or  not  there 
was  any  testimony  before  the  court  tending  to  prove  the  plain- 
tiff's case,  and  to  bring  that  question  before  this  court  for 
review  as  a  question  of  law,  the  defendant  should  ask  to  have 
the  case  withdrawn  from  the  jury  before  the  final  submission 
of  it.  The  rule  has  recently  been  thus  stated:  '4f  a  party 
desires  to  rely  upon  a  peremptory  instruction  to  find  for  the 
defendant,  such  instruction  must  be  asked  at  the  close  of  the 
evidence  for  the  plaintiff,  or  at  the  close  of  all  the  evidence. 
It  is  too  late  to  submit  an  instruction  of  that  character  with  a 
series  of  other  instructions.''  Railway  Co.  v.  Mohan,  187  111. 
281,  ;8  N.  E.  395,  and  cases  there  cited.  Counsel  for  appel- 
lant insists,  however,  that  an  examination  of  the  abstract 
presented  by  him  will  disclose  that  the  instruction  in  question 
was  not  submitted  with  the  series  of  other  instructions.  If 
the  contention  of  counsel  in  this  regard  is  correct,  it  is  never- 
theless true  that  the  instruction  was  properly  refused  for  the 
second  of  the  reasons  above  referred  to,  namely,  that  there  is 
evidence  in  the  record  tending  to  establish  the  cause  of  action 
set  up  in  the  declaration  of  the  plaintiff  below.  It  has  come  to 
be  quite  common  with  counsel  for  the  defense  in  personal 
injury  cases  to  ask  for  an  instruction  directing  the  jury  to  find 
for  the  defendant.  This  instruction  seems  to  be  asked  in 
many  cases  merely  for  the  purpose  of  forcing  this  court  to 
make  a  review  of  the  evidence.  It  is  not  the  function  of  this 
court  to  discuss  the  facts  in  common-law  cases,    which  are 
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tried  before  juries,  inasmuch  as  the  judgments  of  the  lower 
courts  are  final  and  conclusive  in  regard  to  the  facts.  There* 
fore  an  instruction  to  find  for  the  defendant  should  never  be 
asked  by  counsel  where  it  is  clear  that  there  is  evidence  in  the 
record  tending  to  establish  the  cause  of  action.  Such  an 
instruction  should  only  be  asked  where  there  is  doubt  as  to 
the  tendency  of  the  evidence  to  support  the  cause  of  action, 
and  where  it  is  a  fair  subject  of  inquiry  whether  the  evidence 
does  or  does  not  have  such  tendency.  In  the  case  at  bar  it 
is  quite  clear  to  our  minds  that  the  evidence  tended  to  show 
a  cause  of  action,  and  whether  or  not  the  weight  of  the  evidence 
was  with  the  plaintiff  or  the  defendant  below  was  a  matter 
for  the  lower  courts,  and  not  for  this  court. 

In  the  case  at  bar,  the  testimony  tends  to  show  that,  when 
the  street  car  reached  Chestnut  street,  it  passed  on  down 
Adams  street  without  turning  to  the  east  on  the  switch  tracks, 
which  ran  from  Adams  street  into  Chestnut.  The  appellee, 
who  was  driving  along  the  side  of  the  car,  or  in  the  rear  of 
it,  seeing  that  the  car  did  not  turn  to  the  east  on  Chestnut 
street,  turned  her  wagon  to  cross  the  tracks,  when  the  car, 
instead  of  continuing  to  go  forward,  suddenly  backed,  and 
struck  her  wagon.  As  is  said  by  the  appellate  court  in  its 
opinion.  ''The  common  course  of  street  cars  is  forward,  and 
not  backward;*'  and  a  person,  traveling  along  a  public  street, 
would  not  ordinarily  be  required  to  watch  a  car  that  had 
passed*  to  see  if  it  was  not  going  to  stop  and  run  backward, 
instead  of  going  forward.  There  was  evidence  tending  to  show 
that  the  appellee  did  not  know  that  the  car  was  going  to  stop 
its  forward  motion,  and  make  a  backward  movement.  It 
seems  that  in  such  cases  bells  are  rung  as  signals  between  the 
motorman  and  the  conductor,  from  the  motorman  to  advise 
the  conductor  that  he  wishes  to  go  blck,  and  from  the  con- 
ductor to  advise  the  motorman  that  the  track  is  clear  for  him 
to  go  back.  There  is  testimony  tending  to  show  that  these 
signals  in  the  present  case,  even  as  between  the  motorman  and 
the  conductor,  were  not  given  at  all.  There  is  ajso  evidence 
tending  to  show  that,  even  if  they  were  given,  they  were  not 
heard  by  the  appellee.  There  is  also  evidence  tending  to 
show  that  these  signals  are  not  intended  as  guides  for  persons 
traveling  along  the  street,  or  across  the  street-car  tracks, 
but  only  as  guides  for  the  motorman  and  the  conductor 
as  between  themselves.  Such  being  the  tendency  of  the 
proof,  it  cannot  be  said  that  there  was  no  evidence  tending  to 
show  that  the  appellee  was  in  the  exercise  of  ordinary  care  for 
her  own  safety  and  the  safety  of  her  wagon. 

There  was  evidence  also  tending  to  show  neeligence  on  the 
part  of  the  appellant.  In  Croswell's  work  on  the  Law  Relat- 
ing to  Electricity  (section  743)  it  is  said:  **One  of  the  most 
important  points  in  the  operation  of  an  electric  car  is  that  the 
motorman  should  keep  a  careful  watch  ahead  to  see  what  is 
before  him,  and  thus  guard  aerainst  accidents.     In  attention 
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on  his  part  to  the  business  of  governing  the  motions  of  the 
car,  as  required  by  the  actions  of  teams  and  travelers,  is  neg- 
ligence of  the  company ;  and»  if  the  car  is  backing,  there  should 
be  some  one  on  the  rear  end  to  look  out  for  travelers. "  There 
is  evidence  tending  to  show  that,  when  the  car  had  passed  on 
down  Adams  street  beyond  the  switch  instead  of  turning  to 
the  east  on  Chestnut  street,  and  appellee  had  turned  her 
wagon  to  cross  the  tracks,  the  conductor  was  standing  with  his 
back  turned  towards  appellee,  and  towards  the  tracks  in  the 
rear  of  the  car.  If  this  was  so,  then  the  record  presents  a  case 
where  a  street  car  was  backing,  and  there  was  no  one  on  the 
rear  end  of  it  who  was  looking  out  for  travelers. 

In  view  of  what  is  said  above,  we  are  of  the  opinion  that 
the  court  below  committed  no  error  in  refusing  to  erive  the 
instruction  asked  by  the  appellant.  Accordingly,  the  judg- 
ment of  the  appellate  court  is  affirmed.     Judgment  affirmed. 


Bampordz/.  Pittsburgh  &  B.  Traction  Co. 

{Supreme  Court  of  Pennsylvania^  Dec.  30,  i8gg, ) 

[44  Atl.  Rep.  1068.] 

Persona)  Injury  from  Fallen  Trolley  Wire — Sufficiency  of  Evidence  of 
Negligence. — The  question  of  negligence,  where  the  trolley  of  a  car  left 
its  wire,  struck  a  span  wire  between  two  posts,  and  palled  one  of  them 
down  on  plaintiff,  is  for  the  jury,  it  depending*  on  whether  there  was  a 
useless  and  abandoned  wire  forming  a  loop  on  the  span  wire,  in  which 
the  trolley  caught,  though  only  one  person,  who  was  not  a  dull  or  un- 
veracious  witness,  testified  to  its  presence,  while  the  superintendent  and 
several  of  the  employees  of  the  company  testified  that  the  loop  was  not 
there  at  the  time  of  the  accident. 

Damages — Mental  Suffering.* — An  instruction  authorizing  an  allow- 
ance in  damages  for  pain  and  suffering,  by  way  of  compensation,  is  not 
error  ;  there  being  no  suggestion  that  pain  and  suffering  had  a  positive 
price  or  market  value. 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Action  by  James  Bamford  against  the  Pittsburgh  &  Birming- 
ham Traction  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

A.  W.  Duff,  H.  E.  Carmack,  and  John  S.   Robb,  for  appel- 
lant. 
J.  W.  Lee  and  J.  B.  Chapman,  for  appellee. 

DEAN,  J.  The  plaintiff,  Bamford,  was  a  man  over  70 
years  of  age,  serving  as  watchman  at  the  Diamond  National 
Bank  of  Pittsburgh.  On  the  24th  of  October,  1896,  when  on  his 
way  home  from  work,  at  a  point  where  the  tracks  of  the  defend- 
ant company  cross  Fifth  avenue  and  Smithfield  street,  he 
was  seriously  injured  by  a  pole,  on  which  were  suspended 
the  railway  wires,  falling  upon  him.     There  was  much  flatly 

*See  Tezarkana,  etc.,  Ry.  Co.  v,  Anderson  (Ark.),  18  Am.  &  En.i^.  R. 
Cas.,  N.  S.,  37,  and  note^  44  et  seq. 
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contradictory  evidence  as  to  the  cause  of  the  accident.     One 
view  of  it  (that  of  plaintiff)  tended  to  show  that  a  loop  of  wire 
which  had  become  useless,  but  which  at  one   time  had  been 
serviceable,  was  permitted  to  hang  down  at  a  point  where  the 
trolley  line  on  Smithiield  street  passed  under  the  span  wire  at 
the  building  line  of  Fifth  avenue,  between   the  poles  at  the 
corners  of  the  two  streets.     The  trolley  left  the  trolley  wire 
immediately  before  it  reached  the  span  wire  between  these 
two  poles,  and  caught  in  this  loop,    which  held  the  wheel 
against  the  span  wire,  and  thus  pulled  down  the  pole  upon  the 
plaintiff.     This  condition  of  the  loop  wire  was  positively 
denied  by  defendant.     The  plaintiff,  averring  negligence  on 
part  of  defendant  in   leaving  a  useless  and  abandoned  wire 
remain  in  that  condition,   brought  suit.     At  the  trial  in  the 
court  below  it  was  earnestly  contended  by  defendant  that 
there  was  no  evidence  on  the  part  of  plaintiff  which  justified 
the  submission  of  that  question  to  the  jury,  and  that  the  court 
should  peremptorily  instruct  for  defendant.     There  was  a 
verdict  for  plaintiff,  and  defendant  appeals,  assigning  for  error 
the  refusal  to  instruct  that  there  was  no  evidence  of  negli- 
gence on  which  to  base  a  verdict.     It  is  true,  the  plaintiff 
not  being  a  passenger,  the  burden  was  on  him  to  prove  negli- 
gence, or  such  a  state  of  facts  as  fairly  warranted  the  infer- 
ence.    If  his  proof  has  gone  no  further  than  to  show  a  positive 
injury  from  the  fall  of  the  trolley   pole,   the  case  should  not 
have  been  submitted ;  for  the  fall  of  the  pole  might  have  been 
the  result  of  many  causes  not  attributable  to  the  negligence  of 
the  company,  and  therefore  it  would  not  have  been  bound  to 
prove  a  negative.     But  there  was  positive  affirmative  testi- 
mony on  the  part  of  at  least  one  witness  ( W.  C.  Hagan)  called 
by  plaintiff,  who  thus  testified:    **I  noticed  the  trolley  pole 
fly  off  the  trolley  wire.     It  struck  what   is  known   as  a  ^span 
wire, '  along  about  a  third  way  from  the  tip  of  the  trolley  pole 
or  trolley  wheel.     It  struck  a  span  wire,  and  when  it  rebounded 
it  caught  in  a  loop.     There  was  a  loop  and  feed  wire  coming 
—    Well,  the  feed  wire  was  run  along  the  span  wire  to  feed 
the  troUev  wire,  and  there  was  a   loop  of  possibly —    Oh,  it 
was  anywhere  from   eight  to  ten,    or  may   be  twelve,  inches 
from  what  is  known  as  the  *  span-wire'   insulator.     That  pole 
struck  it  in  this  way,  and  the  momentum  of  the  car  turned  it 
in  this  shape,  and  just  pulled  the  span  and  feed  wire  along. 
The  car  was  possibly  halfway  across   Fifth  avenue  when  the 
pole  next  the   Pennsylvania  Railroad  ticket  office  fell.     I  saw 
it  fall  on  the  man.     I  can  remember  of  him  trying  to  step 
back,  and  throwing  up  his  hand  in   this  way,    trying  to  step 
back  to  the  pavement.     He  was  out  possibly  a  foot  or  two  from 
the  pavement  on  the  crossing. ' '     Then,    in   answer  to  ques- 
tions, he  further  testified  he  had  noticed  that  loop — the  use- 
less  one — a  month  before,  and  had   noticed  it  there  at  the 
time  of  the  accident.     It  is  true  that  Mr.    McCoy,    superin- 
tendent, and  several  of  the  employees  of  the   company,  pos- 
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itively  testified  that,  although  the  loop  had  once  been  there, 
it  was  not  there  that  morning.  But,  although  the  testimony 
was  so  gravely  contradictory,  it  did  not  follow  that  the  jury 
must .  have  guessed  at  the  cause  of  the  accident,  and 
found  negligence  of  the  company  without  sufficient  evidence. 
The  case  apparently  turned  on  a  question  of  credibility,  with 
the  affirmative  testimony  of  Hagan  on  one  side,  and  the 
denial  of  it  by  a  number  of  witnesses  on  the  other.  Hagaii 
was  not  a  dull  or  unveracious  witness.  He  was  manager  of  a 
newspaper,  and  active  in  public  affairs.  If  the  jury  believed 
Hagan,  which  they  undoubtedly  did,  the  inference  of  negli- 
gence was  fairly  warranted,  and  we  cannot  see  how  the  court 
could  have  withdrawn  the  case  from  the  jury. 

There  is  no  merit  in  the  second  assignment,  which  alleges 
error  in  the  instruction  as  to  the  measure  of  damages.  The 
distinction  between  the  rule  laid  down  in  Goodhart  v.  Rail- 
road Co.,  177  Pa.  St.  15,  35  Atl.  191,  and  the  one  claimed  here, 
is  without  a  difference.  It  was  not  suggested  that  pain  and 
suffering  has  a  positive  price  or  market  value,  but  that  an  al- 
lowance might  be  made  in  damages  for  pain  and  suffering,  by 
way  of  compensation.  The  assignments  of  error  are  over- 
ruled, and  t(ie  judgment  is  affirmed. 


Virginia-Carolina  Ry.  Co,  v.  Bookbr. 

{Supreme  Court  of  Appeals  of  Virginia^  Sept,  /2,igoi.) 

[39S.  E.   Rep.  591.] 

Condemnation  Proceedings — Persons  Entitled  to  Compensation.* — 
Where,  pending  the  hearing  of  exceptions  to  the  commissioners'  allow- 
ance of  compensation  in  condemnation  proceedings  by  a  railroad,  the 
land  was  conveyed,  the  owners  of  the  land  at  the  time  the  commissioners' 
report  was  con^rmed  were  entitled  to  compensation,  and  not  the  owner 
at  the  time  proceedings  were  commenced. 

Same — Same— Funds  in  Court  to  Pay  for  Another  Part  of  Track  Par- 
titioned Pending  Proceeding. — Where,  pending  the  hearing  of  exceptions 
to  the  commissioners*  allowance  of  compensation  in  condemnation  pro- 
ceedings by  a  railroad,  the  land  was  conveyed  and  partitioned,  and  after 
the  partition  the  railroad  company  purchased  the  right  of  way  across  part 
of  the  land,  ou  the  company  paying  the  sum  allowed  by  the  commis- 
sioners into  court,  and  entering  on  the  property  on  the  confirmation  of 
the  report,  it  was  error  to  allow  the  owners  of  the  tracts  over  which  the 
right  of  way  was  not  purchased  compensation  from  the  fund  in  court  in 
excess  of  the  value  and  damage  of  their  property. 

Error  from  circuit  court,  Washington  county. 

Condemnation  proceedings  by  the  Virginia-Carolina  Rail^ 
way  Company  against  W.  O.  Booker.  From  a  judgment  fix- 
ing the  compensation  to  defendant,  plaintiff  brings  error. 
Reversed. 

White  &  Penn,  for  plaintiff  in  error. 
Daniel  Trigg,  ifor  defendant  in  error. 


*As  to  who  are  entitled  to  compensation,  see  generally,  4  Rap.  A 
Mack's  Dig.  560  et  seq. ;  18  Cent.  Dig.,  col.  1357  et  seq.;  10  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1188  et  seq. 
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CARDWELL.  J.  In  the  year  1888  the  Abingdon  Coal  & 
Iron  Railroad  Company  commenced  proceedings  in  the  county 
court  of  Washington  county  to  condemn  a  right  of  way  through 
certain  lands  of  W.  O.  Booker.  July  20,  1888,  the  commis- 
sioners appointed  to  ascertain  what  would  be  a  just  compen- 
sation for  the  land  proposed  to  be  taken  and  the  damages 
to  the  residue  of  the  tract  reported  that  5.99  acres  of  **  cleared 
land"  would  be  taken  for  the  roadbed  and  right  of  way,  which 
they  valued  at  $50  per  acre,  aggregating  $299.  qo,  and  that  the 
damages  to  the  residue  of  the  "cleared  land"  would  be  $750; 
that  13.68  acres  of  the  **knob  land"  would  be  taken,  of  the 
value  of  $2.50  per  acre,  aggregating  $34. 20;  and  that  the  dam- 
age to  the  residue  of  the  **knob  land"  would  be  $250, — mak- 
ing the  total  damages  assessed  $1,333.70.  Exceptions  were 
indorsed  on  the  report  by  counsel  for  W.  O.  Booker  on  the 
ground  that  the  damages  assessed  were  inadequate,  but  no 
action  was  taken  upon  the  exceptions  or  the  report  for  nearly 
12  years.  In  the  summer  of  1890,  W.  O.  Booker  contracted 
to  sell  his  farm,  through  which  the  railroad's  right  of  way  was 
sought  to  be  condemned,  and  on  January  ij,  1891,  conveyed 
the  same  to  the  purchaser,  the  Litchfield  Land  Company. 
February  15,  1891,  the  Abingdon  Coal  &  Iron  Railroad  Com- 
pany entered  upon  the  land,  and  began  grading  its  roadbed, 
no  objection  being  made  by  any  one;  but  soon  thereafter 
all  work  on  the  line  of  the  road  was  discontinued,  and  the 
enterprise  apparently  abandoned.  All  of  the  property  of  the 
Abingdon  Coal  &  Iron  Railroad  Company  was  sold  under 
deeds  of  trust,  and  the  purchasers  organized  the  Virginia 
Western  Coal  &  Iron  Railroad  Company,  and  by  an  act  of  the 
legislature  approved  March  i,  1898,  the  name  of  this  new 
company  was  changed  to  Virginia-Carolina  Railway  Com- 
pany. At  the  second  December  rules,  1897,  of  the  circuit 
court  of  Washington  county,  certain  stockholders  of  the  Litch- 
field Land  Company  filed  a  bill  to  have  its  real  estate  parti- 
tioned among  its  stockholders,  and  the  charter  of  the  company 
revoked  and  annulled.  Accordingly,  commissioners  were 
appointed,  the  real  estate  partitioned,  and  by  a  decree  of 
May  6,  1898,  the  report  of  the  commissioners  as  to  the  par- 
tition of  the  real  estate  was  confirmed,  and  the  charter  of  the 
company  revoked  and  annulled.  In  this  partition  all  the 
''cleared  lands"  were  given  to  H.  C.  Stuart  and  the  widow 
and  heirs  of  W.  A.  Stuart,  deceased,  and  the  ''knob  lands"  to 
Mrs.  C.  P.  Booker  and  T.  P.  Trigg  and  associates;  Mrs. 
Booker  having  acquired  the  rights  of  her  husband,  W.  O. 
Booker,  in  the  lands.  February  i,  1900,  H.  C.  Stuart  and  the 
widow  and  heirs  of  W.  A.  Stuart,  deceased,  sold  and  conveyed 
to  the  Virginia-Carolina  Railway  Company  the  right  of  way 
for  its  railroad  as  located  and  graded  through  the  lands  par- 
titioned to  them,  and  on  March  6,  1900,  the  Virginia-Carolina 
Railway  Company  paid  into  court  the  sum  of  $1,333.70,  the 
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amount  of  damages  ascertained  by  the  commissioners  in  their 
report  of  July  20,  1888. 

Additional  exceptions  on  behalf  of  W.  O.  Booker  were  filed 
on  April  18.  1900.  to  the  commissioners'  report,  and  when  the 
case  came  on  to  be  heard  by  consent  of  all  parties  in  interest  at 
the  May  term,  1900,  of  the  county  court,  the  matter  was  sub- 
mitted to  the  judge  of  the  county  court  for  decision,  subject 
to  the  right  of  appeal,  but  only  two  questions  were  raised  and 
considered  by  the  court,  viz. :  First,  who  is  entitled  to  com- 
pensation, etc.,  for  the  ** cleared  lands"  of  the  Booker  farm 
taken  by  the  Virginia-Carolina  Railway  Company  for  its 
purposes?  and,  second,  what  interest  should  be  allowed  upon 
the  compensation,  etc. }  The  county  court,  by  its  order  made 
June  27,  1900,  directed  that  one-third  of  the  $1,333.70  paid 
into  court  by  the  Virginia-Carolina  Railway  Company  be  paid 
to  Mrs.  C.  P.  Booker,  with  interest  thereon  from  February 
I5»  1891,  and  that  one-sixth  of  the $1,333.70,  with  like  interest, 
be  paid  T.  O.  Trigg  and  associates. 

This  judgment  having  been,  upon  a  writ  of  error  awarded 
the  Virginia-Carolina  Railway  Company,  affirmed  by  the  cir- 
cuit court  of  Washington  county,  it  is  before  us  for  review 
upon  a  writ  of  error  awarded  by  one  of  the  judges  of  this 
court. 

It  is  manifest  that  the  order  of  the  county  court  complained 
of  is  based  upon  the  view  that  the  fund  paid  into  court  by 
plaintiff  in  error  belonged  to  the  stockholders  of  the  Litch- 
field Land  Company  in  proportion  to  their  respective  hold- 
ings, and  that  they  were  entitled  to  their  respective  interests 
in  this  fund  as  of  February  15,  1891,  when  the  Abingdon  Coal 
&  Iron  Railroad  Company  went  upon  the  land  and  began  grad- 
ing its  roadbed. 

Nothing  whatever  is  said  in  the  deed  from  W.  O.  Booker  to 
the  Litchfield  Land  Company  conveying  the  lands  through 
which  the  railroad's  right  of  way  runs  about  compensation  for 
the  land  proposed  to  be  taken  as  the  railroad's  right  of  way 
and  damages  to  the  residue  of  the  tract ;  nor  did  the  Litch- 
field Land  Company  ever  treat  this  claim  for  damages  as  an 
asset  of  the  company.  The  conveyance  from  Booker  to  the 
Litchfield  Land  Company  is  a  simple  conveyance  of  the  land, 
without  reference  to  compensation  or  damages  by  reason  of 
the  proposed  railroad,  and  the  partition  of  this  land  among 
the  stockholders  of  the  land  company  was  made  without  ref- 
erence to  such  compensation  in  damages. 

Title  to  land  condemned  in  Virginia  for  public  purposes 
remains  in  the  owner  until  judgment  of  the  court  in  which 
the  condemnation  proceedings  are  pending  confirming  the 
report  of  commissioners  as  to  damages  assessed,  and  payment 
of  the  money  to  the  party  entitled  or  into  court.  Code  Va.  § 
1083. 

Where  there  are  exceptions  to  the  report,  the  party  seeking 
to  condemn  the   land  may  pay  the   money   into  court,   and 
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may  thereupon  enter  into  and  construct  its  works  upon  and 
through  that  part  of  the  land  described  in  the  commissioners' 
report.  Section  1081,  Code.  But  this  gives  the  party  con- 
demning no  title  to  the  land  until  there  is  a  final  judgment  of 
the  court  fixing  the  amount  of  compensation,  and  the  payment 
of  same  to  the  party  or  parties  entitled  or  into  court.  Sec- 
tion 1083,  Id.  Robinson  v.  Crenshaw,  84  Va.  348,  5  S.  E. 
222. 

Arising,  doubtless,  out  of  the  diverse  statutory  provisions 
in  the  various  states  touching  condemnation  proceedings 
under  the  right  of  eminent  domain,  there  is  some  conflict 
among  the  authorities  as  to  party  entitled  to  compensation, 
where  there  has  been  a  sale  of  the  locus  in  quo  pending  con- 
demnation proceedings. 

In  discussing  this  question,  Lewis,  in  his  work  on  Eminent 
Domain  (section  318),  says:  "The  right  to  compensation  is 
a  personal  claim,  and,  after  it  has  once  accrued,  does  not  pass 
by  a  deed  of  the  land.  When  land  is  occupied  wrongfully,  or 
by  mere  consent  of  the  owner,  express  or  implied,  no  right  or 
title  to  the  land  so  occupied  passes,  and  a  subsequent  deed  by 
the  owner  vests  the  entire  estate  in  the  grantee,  and  such 
erantee,  in  the  absence  of  any  reservation,  is  entitled  to  just 
compensation  for  the  land  so  occupied.  The  grantor  in  such 
case,  who  has  not  consented  to  the  occupation .  of  his  land, 
may  recover  for  all  damages  sustained  up  to  the  time  of  the 
deed,  to  be  estimated  as  in  an  action  of  trespass." 

In  section  627  this  learned  author  further  says:  ** Where  a 
party,  having  power  to  acquire  property  for  public  use,  enters 
upon  and  occupies  property  for  the  purpose  of  appropriating 
it  to  such  use,  without  having  complied  with  the  law,  a  con- 
veyance of  the  property  pending  such  occupation  will  vest  the 
right  to  compensation  in  the  grantee,  whether  the  entry  was 
with  or  without  consent.  The  authorities  are  by  no  means 
harmonious  upon  this  proposition,  but  it  is  supported  by  the 
greater  number,  and  by  the  general  rules  which  govern  the 
acquisition  of  interests  in  real  estate." 

In  Carli  v.  Railroad  Co.,  16  Minn.  260  (Gil.  234),— a  very 
similar  case  to  this, — the  court  said;  "If  the  proceedings 
to  condemn  the  property  were  completed,  and  the  company 
acquired  the  title  to  the  easement  or  right  of  way  over  the 
locus  in  quo  before  the  execution  of  the  deed,  Carli  [grantee] 
would  take  the  premises  subject  to  the  right  of  the  company, 
and  the  damages  would  inure  to  the  owner  of  the  land  at  the 
time  the  right  vested  in  the  company;  but,  if  the  proceedings 
were  not  completed,  but  inchoate,  and  the  company  did  not 
acquire  title  to  the  easement  prior  to  the  execution  of  the 
deed,  the  premises  passed  to  Carli,  and  he  became  the  owner, 
and  the  right  to  damages  was  in  him  as  an  incident  to  the 
ownership.'*     See,  also,  Meginnis  v.  Nunamaker,  64  Pa.  374. 

We  have  no  case  in  Virginia  adjudicating  this  precise  ques- 
tion, but  it  clearly  appears  to  be  the  policy  of  our  statutes  on 
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the  subject  that,  until  the  person  or  corporation  entitled  to 
acquire  property  for  public  use  has  so  far  progressed  in  con- 
demnation proceedings,  and  against  the  will  of  the  owner,  to 
take  immediate  possession  thereof,  no  right  to  compensation 
for  the  land  proposed  to  be  taken  and  for  damages  to  the 
residue  of  the  tract  accrues  to  the  owner ;  and  his  convey- 
ance of  the  locus  in  quo,  in  the  absence  of  any  reservation, 
carries  with  it  to  the  grantee  the  right  of  compensation  for  the 
land  taken,  etc.,  when  there  has  been  a  confirmation  of  the 
report  of  commissioners,  and  payment  to  him  or  into  court. 
As  has  been  stated,  there  was  no  reservation  in  the  convey- 
ance of  the  locus  in  quo  from  W.  O.  Booker  to  the  Litchfield 
Land  Company  of  the  right  to  compensation  for  the  land 
proposed  to  be  taken  for  the  right  of  way  of  the  Abingdon 
Coal  &  Iron  Railroad  Company,  and  at  no  time  did  the 
Litchfield  Land  Company  treat  this  claim  to  compensation 
for  the  railroad's  right  of  way  as  an  asset,  but  submitted  to 
a  partition  of  its  land  among  its  stockholders  without  any 
reference  to  it  whatever. 

The  right  of  way  and  roadbed  were  taken  into  consideration 
by  the  commissioners,  and  partitioned,  as  were  other  portions 
of  the  lands  of  the  Litchfield  Land  Company.  In  doing  this 
the  commissioners  doubtless  equalized  the  rights  of  all  parties 
concerned,  giving  to  each  that  to  which  each  was  entitled* 
The  "cleared  lands"  were  allotted  to  the  Stuarts,  and  the 
"knob  lands''  to  Mrs.  Booker  and  Trigg  and  associates,  and 
this  partition  was  acquiesced  in  by  the  parties,  and  confirmed 
by  the  court.  By  it  the  right  of  compensation  for  the  land 
proposed  to  be  takeli  for  the  railroad's  right  of  way  and  for 
damages  to  the  residue  of  the  lands  passed  to  the  parties, 
respectively,  as  an  incident  of  ownership  of  the  lands  par- 
titioned to  each ;  so  that,  when  the  condemnation  proceedings 
had  so  far  progressed  as  to  give  to  the  plaintiff  in  error  the 
right  of  immediate  entry  upon  the  land  against  the  will  of  the 
owner,  these  parties  to  whom  the  lands  had  been  partitioned 
became  entitled,  respectively,  to  the  compensation  fixed  by 
the  commissioners  in  their  report  of  July  20,  1888.  The 
Stuarts  became  entitled  to  the  compensation  for  the  "cleared 
lands"  taken,  and  to  the  damages  to  the  residue  of  the  "cleared 
lands,"  and  Mrs.  Booker  and  T.  P.  Trigg  and  associates  to 
the  compensation  for  the  "knob  lands"  taken,  and  to  the 
damages  to  the  residue  of  the  "knob  lands."  Plaintiff  in 
error  having  acquired  by  purchase  from  the  Stuarts  a  right  of 
way  for  its  railroad  through  the  "cleared  lands,"  appellees 
were  only  entitled  out  of  the  fund  paid  into  court  March  6, 
1900,  by  plaintiff  in  error,  to  the  compensation  fixed  by  the 
commissioners'  report  for  the  "knob  lands"  taken,  and  as  the 
damages  to  the  residue  of  the  "knob  lands.  " 

The  judgment  complained  of  will  therefore  be  reversed,  and 
annulled,  and  the  cause  remanded,  to  be  further  proceeded 
with  in  accordance  with  this  opinion. 

Reversed. 
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BLIGH  V.  BiDDBPORD  &  S.  R.  CO. 

{Supreme  Judicial  Court  of  Maine ,  Jan,  5,  igoi.) 

[48  Atl.  Rep.  112.] 

Death  of  Minor — Right  of  Action.* — No  action  at  common  law  by  a 
father  lies  for  the  instantaneous  death  of  a  minor  son. 
(Official.) 

Exceptions  from  supreme  judicial  court,  York  county. 

Action  by  Lawrence  Bligh  agrainst  the  Biddeford  &  Saco 
Railroad  Company.  Nonsuit  entered.  Exceptions  by  plain- 
tiff.    Exceptions  overruled. 

Argued  before  WISWELL,  C.  J.,  and  EMERY,  STROUT, 
SAVAGE,  and  FOGLER,  JJ. 

B.  F.  Cleaves,  H.  T.  Waterhouse,  and  G.  L.  Emery,  for 
plaintiff. 

Hampden  Fairfield,  L.  R.  Moore,  and  N.  B.  Walker,  for 
defendant. 

STROUT,  J.  A  son  of  the  plaintiff,  aged  2  years,  was  run 
over  and  instantly  killed  by  an  electric  car  of  the  defendant. 
This  action  is  brought  by  the  father  to  recover  for  loss  of 
service,  expenses  of  burial,  etc. 

At  common  law  no  remedy  by  action  existed  for  loss  of  life. 
By  statute  of  1891  an  action  is  eiven  to  the  personal  repre- 
sentatives of  the  deceased,  for  the  benefit  of  persons  therein 
named.     This  suit  is  not  under  that  statute. 

We  are  aware  of  the  case  of  Ford  v.  Munroe,  20  Wend.  209, 
in  which  such  an  action  was  sustained.  But  it  does  not 
appear  in  that  case  that  the  killing  was  instantaneous.  We 
have  found  no  other  case  in  which  an  action  by  the  father  for 
loss  of  services  has  been  sustained  where  the  death  of  the 
minor  was  instantaneous.  The  decisions  in  Massachusetts  are 
the  other  way.  Moran  v.  Rollings,  12^  Mass.  93;  Carey  v. 
Railroad  Co.,  i  Cush.  475;  Kearney  v.  Railroad  Co.,  9  Cush. 
108.  It  was  early  so  adjudged  in  England  (Baker  v.  Bolton, 
I  Camp.  49^),  and  has  remained  the  doctrine  of  the  English 
courts  until  the  statute  9  &  10  Vict.  c.  93,  afforded  a  remedy 
to  an  administrator  for  the  benefit  of  the  persons  named  in 
the  act. 

Whether  the  law  ought  to  allow  a  remedy  like  that  claimed 
in  this  case  is  for  the  legislature  to  determine.  As  the  law 
now  is,  none  exists.     The  nonsuit  was  properly  ordered. 

Exceptions  overruled. 

•See 3  Rap.  &  Mack's  Dig.  742  et  seq,;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed,) 
854  et  seg,;  15  Cent.  Dig.,  col.  2495  et  seg. 
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{Circuit  Court  of  Appeals^  Seventh  Circuity  June  7,  /po/.) 

[109  Fed.  Rep.  591.] 

Railroads— Action  for  Injury  by  Fire — Evidence  of  Negligence.* — 
Where  the  evidence  introduced  by  plaintiff  in  an  action  to  recover  dam- 
agfes  occasioned  by  lire  alleg'ed  to  have  been  communicated  by  an  en- 
gine on  defendant's  railroad  is  sufficient  to  establish  such  allegation, 
which,  under  the  Illinois  statute  (Rev.  St.  c.  114,  §  103),  **shall  betaken 
as  full  prima  facie  evidence  to  charge  with  negligence'*  the  raUtx>ad 
company,  the  court  is  not  justified  in  directing  a  verdict  for  defendant 
upon  general  testimony  that  the  engine  was  equipped  with  a  spark  ar^ 
rester  which  was  in  good  condition,  and  that  it  was  operated  in  a  proper 
manner,  where  such  testimony  fails  to  show  that  the  inspections  relied 
upon  to  show  the  perfect  condition  of  the  spark  arrester  were  carefully 
and  thoroughly  made,  and  there  is  evidence  tending  to  show  that  the 
engine  was  at  the  time  being  crowded  to  make  up  lost  time,  and  that 
other  sparks  in  fact  escaped  from  it.  Under  such  a  state  of  evidence 
the  question  of  negligence  is  one  for  the  jury. 

In  Error  to  the  Circuit  Court  o£  the  United  States  for  the 
Southern  District  of  Illinois. 

A.  J.  Hopkins,  for  plaintiff  in  error. 
Edward  C.  Kramer,  for  defendant  in  error. 

Before  WOODS,  JENKINS,  and  GROSSCUP,  Circuit 
Judges. 

WOODS,  Circuit  Judge.  The  court  below  directed  a  ver- 
dict for  the  defendant,  and  error  is  assigned  upon  that  ruling^ 
by  a  separate  specification  for  each  paragraph  of  the  declara- 
tion. This  is  a  noteworthy  example  of  strict  and  technical 
compliance  with  the  requirement  of  our  rule  11  that  the  assign- 
ment of  errors  '^  shall  specify  separately  and  particularly  each 
error  asserted  and  intended  to  be  urged.*'  It  is  necessary, 
however,  to  refer  only  to  those  paragraphs  of  the  declaration 
which  dre  based  upon  the  statute  of  the  state  (Rev.  St.  111.  c 
114.  §  103),  whereby  in  1869  it  was  enacted,  and  has  since 
been  the  law  of  the  state,  '^that  in  all  actions  against  any 
person  or  incorporated  company  for  the  recovery  of  damages 
on  account  of  any  injury  to  any  property,  whether  real  or 
personal,  occasioned  by  fire  communicated  by  any  locomo- 
tive engine  while  upon  or  passing  along  any  railroad  in  this 
state,  the  fact  that  such  fire  was  so  communicated  shall  be 
taken  as  full  prima  facie  evidence  to  charge  with  negligence 
the  corporation,  or  person  or  persons  who  shall,  at  the  time 
of  such  injury  by  fire,  be  in  the  use  and  occupation  of  such 
railroad.*'  Issue  was  joined  by  the  plea  of  not  guilty,  and 
in  behalf  of  the  plaintiff  evidence  was  adduced  which  tended 
sufficiently  to  support  the  declaration ;  one  witness,  who  was 
a  passenger  in  the  caboose  of  the  freight  train  of  the  defend- 

*See  generally,  extensive  note^  15  Am.  &  Eng-.  R.  Cas.,  N.  S.,  495 
et  seq,  ;  18  Am.  &.  Eng.  Enc.  Law.  (2d  Ed.)  509  etseq,  ;  5  Rap.  Sl  Mack's 
Dig-.  9u8  et  seq. 
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ant  drawn  by  the  locomotive  from  which  the  fire  causing  the 
injury  escaped,  testifying  that,  his  attention-  being  aroused  by 
another  passenger  crying  out,  "There  goes  a  spark,'*  he  saw 
in  the  smoke  from  the  locomotive  a  spark  "about  the  size 
of  a  hulled  walnut,''  not  blazing,  but  looking  like  a  chunk  or 
coal  of  fire;  that  he  saw  it  first  about  three  feet  above  the 
ground,  and  that  immediately  upon  its  touching  the  grass,  into 
which  it  fell  a  few  feet  beyond  the  right  of  way  of  the  rail- 
road, a  Same  sprung  up.  Other  witnesses  testified  to  seeing 
the  flame  start  up  and  spread  rapidly  towards  and  into  the  fields 
and  orchard  of  the  plaintiff.  There  had  been  no  rain  for  some 
weeks,  and  it  was  shown  that  this  fire  was  the  second  caused 
by  the  same  locomotive  \^ithin  the  distance  of  half  a  mile 
or  less.  Witnesses,  who  were  passengers  upon  the  train  at 
the  time,  and  others,  who  were  at  work  on  the  farm  of  the 
plaintiff,  testified  that  the  locomotive,  as  it  passed  the  plain- 
tiff's farm,  was  laboring  hard,  and  making  much  noise.  It 
is  conceded  that  the  fire  on  the  land  of  the  plaintiff  was  caused 
by  a  spark  from  the  locomotive,  but  in  defense  proof  was 
offered  that  the  locomotive  was  equipped  with  the  best-known 
means  for  preventing  the  escape  of  fire, — that  is  to  say,  a 
spark  arrester,  known  as  "the  front-end  extension";  that  on 
the  third  day  before  and  the  second  day  after  this  fire  occurred, 
no  repairs  having  been  made  meanwhile,  the  arrester  was  duly 
inspected,  and  found  to  be  in  good  order;  and  that  the  engi- 
neer and  fireman  in  charge  at  the  time  were  possessed  of 
adequate  skill  and  experience,  and  were  operating  the  loco- 
motive in  a  proper  manner;  and,  there  having  been  offered  no 
direct  evidence  to  the  contrary,  it  is  insisted  that  the  per- 
emptory direction  of  a  verdict  for  the  defendant  was  right. 
There  are  several  reasons  which  forbid  an  affirmance  of  the 
ruling.  The  only  evidence  that  the  locomotive  was  being  run 
in  a  proper  and  prudent  manner  is  the  testimony  of  the  engi- 
neer and  fireman,  neither  of  whom  pretended  to  have  a  definite 
recollection  on  the  point.  To  the  cross-question,  "What 
were  you  doing  when  you  were  passing  plaintiff's  farm? 
Were  you  working  up  steam  .^"  the  engineer  answered,  "Why, 
the  engine  was  working,  I  guess;"  and  then,  bein&r  asked 
why  he  smiled  before  answering,  said,  "I  don't  remember 
what  I  was  doing."  The  testimony  of  witnesses,  and  some  of 
the  circumstances,  such  as  that  the  train  was  behind  time, 
and,  after  passing  a  rise,  had  just  entered  upon  a  slightly 
downward  grade,  which  for  several  miles  afforded  an  oppor- 
tunity to  make  up  time,  a  speed  of  as  much  as  twenty  miles 
an  hour  being  attained  before  the  train  had  passed  the  plain- 
tiff's land,  and  the  fact  that  the  fire  escaped,  tend  to  show 
that  the  locomotive  was  pushed  to  an  unusual,  and  perhaps 
sudden,  effort,  such  as  to  account  for  a  needless  emission  of 
sparks  that  were  dangerous,  even  if  not  so  large  as  the  one 
which  the  witness  said  he  saw.  A  spark  one-half  or  even  one- 
fourth  that  size,  it  is  evident,  would  be  more  than  enough  to 
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account  for  what  happened;  and  perhaps  enough,  notwith- 
standing the  other  evidence  offered,  to  convince  the  jury  either 
that  the  spark  arrester  was  out  of  order,  or  that  the  handling 
of  the  locomotive  had  been  such  as  to  force  out  sparks  of 
unwonted  size.  Even  if  it  be  true,  as  contended,  that  a 
spark  looking  like  a  coal,  and  about  as  big  as  a  hulled  walnut, 
was  an  impossibility,  it  does  not  follow  that  the  court  should 
have  withdrawn  the  testimonv  from  the  jury,  though,  of 
course,  testimony  maybe  so  clearly  incredible  as  to  justify  that 
course.  The  statement  of  the  apparent  size  of  the  spark  was 
presumably  an  expression  of  opinion,  and,  even  if  exaggerated, 
— as  probably  it  was, — it  was,  nevertheless,  competent  to  go 
to  the  jury  as  showing  or  tending  to  show  a  spark  of  unusual 
size ;  and  for  that  purpose  its  force  was  nbt  broken  by  the 
testimony  of  other  witnesses  that  sparks  as  large  as  a  hulled 
walnut  could  not  have  escaped.  If  as  large  as  a  hazelnut, 
it  was  enough  to  show  an  inadequate  arrester,  or  an  improper 
handling  of  the  locomotive.  But,  besides  all  this,  the  evidence 
adduced  does  not  show  a  proper  inspection  of  the  spark 
arrester.  The  company's  master  mechanic,  in  answer 
to  the  inquiry  whether,  if  the  netting  should  be  loose  around 
the  fire  box.  or  anywhere,  the  inspector  could  ascertain 
the  fact  by  an  examination  with  a  torch  through  the  hand- 
hole  in  the  extension  front,  answered:  **He  could.  He 
reaches  in  there,  and  looks,  and  also  takes  a  bar  to  reach 
in  there  to  find  whether  or  not  this  netting  has  holes,  or  any 
part  has  dropped  down."  In  respect  to  the  inspections 
actually  made,  the  inspector  testified  to  the  use  of  the  torch 
only,  and  on  cross-examination  said  that  he  did  not  take 
hold  of  the  wire  screen,  or  push  anything  against  it,  or  pull 
it,  in  order  to  see  whether  it  was  loose  or  tieht :  but  that  he 
could  see  it,  and  it  could  not  be  loose  and  be  in  its  place, 
since,  if  loose,  it  hangs  down, — that  is  to  say,  he  did  not 
use  a  bar,  as,  according  to  the  master  mechanic,  he  ought  to 
have  done,  in  order  **to  find  whether  or  not  the  netting  had 
holes,  or  any  part  had  dropped  down."  The  judgment  is 
reversed,  with  direction  to  grant  a  new  trial. 


Peck  v.  New  York  Cent.  &  H.  R.  R.  Co. 

{Court  of  Appeals  of  New  York  ^  Jan,  22  ^  igoi,) 

[59  N.  E.  Rep  206.] 

In  Absence  of  Negligence  Railroads  Not  Liable  for  Injuries  from 
Fires  Set  by  Locomotive.* — The  fact  that  plaintiff's  warehouse  was  set 
on  fire  by  sparks  from  defendant's  locomotive  was  not  sufficient  to  au- 
thorize a  recovery  without  proof  of  neg-lijfence  on  the  part  of  the  Tail- 
road  in  the  manag-ement  or  condition  of  the  eng-ine. 

Fires  Set  by  Locomotives— Only  Necessary  to  Show  Facts  from 
Which  Negligence  May  Be  Inferred.* — Where  plaintiff's  warehouse  was 

♦See  extensive  note,  IS  Am.  &  Eng.  R.  Cas.,  N.  S.,  595  et  seq. 
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set  on  fire  by  sparks  from  defendant's  locomotive,  it  was  not  necessary 
that  plaintiff,  in  order  to  recover,  should  prove  either  the  specific  defect 
or  particular  act  of  misconduct,  but  sufficient  if  there  were  shown  cii'- 
cumstances  from  which  negligence  might  be  fairly  inferred. 

Same— Negligence  May  Be  Inferrea  from  Emission  of  Sparks  in 
Unusual  Quantity.* — Where  plaintiff's  warehouse  was  set  on  fire  by 
sparks  from  defendant's  locomotive,  the  emission  of  sparks  unusual  in 
quantity  or  character,  such  as  would  not  be  emitted  from  a  well-con- 
structed locomotive,  would  justify  the  jury  in  inferring  negligence. 
^  Same^Evidence  as  to  Size  of  Sparks  That  Can  Escape  from  Locomo- 
tive.*— Where  plaintiff's  warehouse  was  set  on  fire  by  sparks  from  de- 
fendant's locomotive,  it  was  error  not  to  permit  a  locomotive  engineer  to 
answer  a  question  as  to  whether  a  spark  the  size  of  those  shown  to  have 
been  thrown  by  the  locomotive  could  be  thrown  through  the  netting  of 
a  spark  arrester  in  proper  condition. 

Same — Error  in  Admitting  Evidence  as  to  Distance  That  Sparks  May 
Be  Thrown.* — A  question  put  to  a  locomotive  engineer  as  to  what  he 
would  say  as  to  the  possibility  of  a  spark  thrown  through  a  spark  arres- 
ter in  good  condition  being  Cclpable  of  setting  a  fire  at  a  distance  of 
50  to  75  feet  from  the  railroad  track  was  objectionable,  as  the  liability  to 
set  fire  would  depend  on  the  substance  along  the  line  of  road  on  which 
the  sparks  might  fall,  and  was  not  a  proper  subject  for  expert  evidence. 

Same — Same. — Where  the  issue  was  whether  sparks  from  defendant's 
locomotive,  which  set  fire  to  defendant's  warehouse,  would  have  been 
carried  such  a  distance  if  the  locomotive  had  been  in  good  order,  loco- 
motive engineers  could  testify  as  to  whether,  in  their  judgment,  live 
sparks  would  have  been  carried  so  far  if  the  engine  was  in  proper  con- 
dition. 

Appeal  from  supreme  court,  appellate  division,  Fourth 
department. 

Action  by  James  Pearl  Peck  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  From  a  judgment  of 
the  appellate  division  («;5  N.  Y.  Supp.  1121)  affirming  a  judg- 
ment entered  on  a  dismissal  of  the  complaint  at  trial  term, 
plaintiff  appeals.     Reversed. 

Charles  F.  Mathewson,  for  appellant. 
Edward  Harris,  for  respondent. 

CULLEN,  J.  This  action  was  brought  to  recover  the  value 
of  a  warehouse  and  its  contents,  which,  on  May  2,  1895,  were 
destroyed  by  fire  caused  by  sparks  emitted  by  a  locomotive 
of  the  defendant.  The  paint iff's  building  stood  about  20  feet 
from  the  defendant's  track.  Within  a  very  few  minutes  after 
the  passage  of  the  train  a  fire  was  observed  on  the  roof  of  the 
warehouse,  and  at  the  same  time  another  fire  was  discovered 
burning  on  the  bank  adjacent  to  the  track  of  the  defendant 
further  south.  There  had  been  no  fire  in  or  about  the  ware- 
house on  that  day,  and  when  the  fire  was  first  observed  it 
had  not  burned  through  the  roof  to  the  interior  of  the  build- 
ing. Evidence  was  given  showing  that  the  defendant's 
engines  frequently  emitted  large  quantities  of  sparks  setting 
fire  to  grass  and  fences  at  a  distance  of  60  or  70  feet.  It  was 
proved  that  on  the  23d  of  March  previous  to  the  fire  the  same 
locomotive  which  caused  the  fire  in  the  plaintiff's  building 
had  thrown  out  sparks  or  cinders,  some  of  them  as  large  as 

*See  extensive  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  595  et  seg. 
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pea  beans,  which  started  fires  at  a  distance  of  four  or  five  rods 
from  the  railroad  track.  An  expert  connected  with  the  Bald- 
win Locomotive  Works  te'^tiiied  as  to  the  appliances  used  as 
spark  arresters,  their  operation  and  effect.  He  stated  that 
with  the  appliances  now  in  use  the  sparks  emitted  are  not 
of  sufBcient  size  nor  sufficiently  heated  to  ignite  anything 
alone:  the  road.  Two  locomotive  engineers  were  examined 
on  the  same  subject.  The  following  questions  were  put  to 
them,  to  which  the  defendant's  objections  were  sustained, 
and  the  plaintiff  excepted:  **Q.  What  do  you  say  as  to  the 
possibility  of  a  spark  or  cinder  the  size  of  a  pea  bean  being 
thrown  through  the  netting  or  spark  arrester  such  as  you  have 
described?  Q.  What  do  you  say  as  to  the  possibility  of  a 
spark  or  cinder  being  thrown  out  through  a  spark  arrester 
such  as  you  have  described,  in  good  condition,  capable  of 
setting  a  fire  at  a  distance  of  fifty  or  seventy-five  feet  from  the 
railroad  track  .^"  At  the  conclusion  of  the  plaintiff's  case  the 
complaint  was  dismissed. 

It  is  conceded,  both  by  the  learned  appellate  division  and 
by  the  counsel  for  the  respondent,  that  the  evidence  was 
sufficient  to  justify  the  jury  in  finding  that  the  fire  in  plain- 
tiff's warehouse  was  caused  by  sparks  from  the  defendant's 
locomotive.  This,  however,  was  not  sufficient  to  authorize  a 
recovery  against  the  defendant,  and  the  latter  ''could  not  be 
made  liable  for  the  destruction  of  the  house  upon  the  adioin- 
ing  lot,  except  upon  proof  of  neglieence  in  the  management 
or  condition  of  its  engines.  The  action  in  such  a  case  is  based 
upon  negligence,  and  a  railroad  company  cannot  be  made 
liable  for  the  unavoidable  or  usual  consequences  of  the  proper 
operation  of  its  road  to  adjacent  property.*'  Flinn  v.  Rail- 
road Co.,  142  N,  Y.  II,  36  N.  E.  1046.  But  while  it  was  nec- 
essary for  the  plaintiff  to  affirmatively  establish  negligence 
on  the  part  of  the  defendant  either  in  the  condition  or  in  the 
operation  of  its  engines  for  which  the  mere  occurrence  of  the 
fire  was  not  sufficient,  it  was  not  necessary  that  he  should 
prove  either  the  specific  defect  in  the  engine  or  the  particular 
act  of  misconduct  in  its  management  or  operation  constituting 
the  negligence  causing  the  injury  complained  of.  It  was 
sufficient  if  the  plaintiff  proved  facts  and  circumstances  from 
which  the  jury  might  fairly  infer  that  the  engine  was  either 
defective  in  its  condition  or  negligently  operated.  The 
emission  of  sparks  unusual  in  quantity  or  character,  or  of  an 
extraordinary  size,  such  as  would  not  be  emitted  from  well- 
constructed  locomotives  in  proper  repair,  would  justify  the 
jury  in  inferring  negligence,  and,  though  not  shifting  the 
burden  of  proof,  would  cast  upon  the  defendant  the  duty  of 
explanation.  Field  v.  Railroad  Co.,  32  N.  Y.  339;  Bedell 
V.  Railroad  Co.,  44  N.  Y.  369;  Flinn  v.  Railroad  Co.,  supra; 
McCaig  V.  Railway  Co.,  8  Hun,  599.  The  plaintiff's  proof 
showed  that  defendant's  engine  had  thrown  out  sparks  the 
size  of  a  pea  bean  a  distance  of  several  rods,  sufficiently 
heated,  after  being  carried  that   distance,    to  set  grass  and 
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fences  on  fire.  The  excluded  questions  put  to  the  witnesses, 
had  they  been  answered,  might  have  shown  that  sparks  or 
coals  of  the  character  described  would  not  have  been  emitted 
by  locomotives  having  proper  appliances  and  in  good  repair. 
Indeed,  we  do  not  see  how  the  plaintiff  could  establish  the 
defendant's  liability  by  circumstantial  evidence  in  any  other 
manner  than  that  which  he  attempted  to  pursue ;  that  is  to 
say :  First,  by  proof  of  the  quantity,  size,  and  character  of 
the  sparks  actually  thrown  out  by  the  engine ;  second,  by 
proof  by  experts  that  sparks  of  such  character  would  not  be 
emitted  from  an  engine  in  proper  repair.  The  witnesses  to 
whom  the  questions  were  put  were  locomotive  engineers,  and 
competent  to  testify  to  facts  within  their  observation  and 
experience.  The  propriety  of  similar  questions  was  upheld 
in  Brush  V.  Railroad  Co.,  lo  App.  Div.  535,  42  N.  Y.  Supp. 
103,  affirmed  in  158  N.  Y.  742.  53  N.  E.  1123,  and  in  Jamieson 
v.  Railroad  Co.,  11  App.  Div.  50,  42  N.  Y.  Supp.  915,  affirmed 
on  opinion  below  in  162  N.  Y.  630,  57  N.  E.  11 13.  We  have 
to  make  this  qualification  as  to  the  second  of  the  two  questions 
referred  to:  That  question  is  objectionable  in  that  it  calls 
for  an  opinion  as  to  whether  the  heat  in  a  spark  thrown  a 
distance  of  i;o  to  75  feet  from  a  locomotive  in  proper  condi- 
tion would  ignite  anything  along  the  road.  The  liability  of 
ignition  would  depend  on  the  material  or  substance 
along  the  line  of  the  road  upon  which  the  sparks  might 
fall,  as  well  as  the  condition  of  those  substances  at  the 
particular  time.  This  was  not  a  proper  subject  for  ex- 
pert evidence,  at  least  from  the  particular  experts  on 
the  stand  as  witnesses.  Those  witnesses,  however,  might 
properly  testify  as  to  the  condition  of  sparks  or  cinders  thrown 
to  such  a  distance, — whether,  in  their  observation  and  expe- 
rience, live  or  burning  sparks  would  have  been  carried  so  far  if 
the  engine  was  in  proper  order.  It  is  doubtful  whether  the 
defendant's  objection  fairly  raised  the  point  in  which  we  re- 
gard the  question  as  objectionable.  It  is,  however,  not  nec- 
essary to  pass  upon  this,  as  we  think  the  question  whether  a 
locomotive  in  proper  repair  and  condition  would  have 
emitted  sparks  as  large  as  those  shown  to  have  been  thrown 
out  by  the  locomotive  which  caused  the  fire  was  clearly  proper, 
and  its  exclusion  error.  We  cannot  say  that  this  error  was 
harmless.  On  the  contrary,  we  are  of  opinion  that  the  evi- 
dence for  the  plaintiff,  meager  as  it  was,  if  supplemented  by 
excluded  testimony,  would,  in  the  absence  of  proof  or  ex- 
planation on  the  defendant's  part,  require  the  case  to  be  sub- 
mitted to  the  jury.  The  judgment  of  the  trial  court  and  the 
appellate  division  should  be  reversed,  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

PARKER,  C.  J.,  and  BARTLETT,  MARTIN,  and  VANN, 
JJ.,  concur.     GRAY  and  WERNER,  J].,  not  sitting. 

Judement  reversed,  etc. 
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United  States  v.  St.  Louis  &  S.  F.  R.  Co. 

{Circuit  Courts  S,  D,  Missouri^  IV,  /?.,  April  j^  1901J) 

[107  Fed.  Rep.  870.] 

Interstate  Commerce  Regulations — Carriers  of  Live  Stock — Failure  to 
Unload  Train— Action  for  Penalties— Complaint.*— By  Rev.  St.  gg  4386- 
4390,  no  common  carrier  of  live  stock  conveying-  it  from  one  state  to  an- 
other shall  confine  the  same  in  cars  longer  than  28  consecutive  bonrs 
without  unloading  for  rest,  water,  etc.,  and  a  penalty  of  from  $100  to 
$500  for  violating  the  statute  is  made  recoverable  in  the  name  of  the  gov- 
ernment by  a  civil  action.  Held,  that  a  carrier's  confinement  of  a  ^rain 
load  of  cattle  for  a  longer  period  than  28  hours  without  unloading^  was  a 
single  offense,  within  the  meaning  of  such  statute  ;  and  hence,  in  an  ac- 
tion therefor,  separate  counts  in  the  complaint  or  declaration  for  each 
car,  intended  to  multiply  the  penalty  by  the  number  of  cars,  was  not 
permissible. 

The  District  Attorney,  for  the  United  States. 

L.  F.  Parker  and  John  T.  Woodruff,  for  defendant. 

ROGERS.  District  Judge.  This  is  a  suit  under  sections 
4386-4390,  inclusive,  of  the  Revised  Statutes  of  the  United 
States.  There  are  ten  separate  and  distinct  paragraphs  in 
the  complaint.     The  first  is  as  follows : 

**  Comes  now  the  United  States  of  America,  plaintiff  in  this 
suit,  by  William  Warner,  its  attorney  in  and  for  the  Western 
district  of  Missouri,  and  files  this,  its  declaration  in  this 
cause,  and  complains  of  the  St.  Louis  &  San  Francisco  Rail- 
road Company,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Missouri,  and 
a  citizen  of  the  said  state  of  Missouri,  and  carrying  on  its 
business  within  the  Southern  division  of  the  Western  district 
of  said  state  of  Missouri,  and  says:  That  the  defendant,  the 
St.  Louis  &  San  Francisco  Railroad  Company,  is  a  railway 
corporation,  and  that  defendant's  road  forms  part  of  a  line  of 
road  over  which  cattle,  sheep,  swine,  and  other  animals 
are  conveyed  from  one  state  to  another,  to  wit,  from  the  state 
of  Texas,  through  the  states  of  Arkansas  and  Missouri,  to  the 
state  of  Illinois,  and  more  particularly  from  Weatherford,  in 
the  said  state  of  Texas,  through  the  state  of  Arkansas,  and 
through  the  Southern  division  of  the  Western  district  of 
Missouri,  in  the  state  of  Missouri,  to  the  city  of  St.  Louis, 
in  said  state  of  Missouri,  and  to  the  city  of  East  St.  Louis,  in 
the  said  state  of  Illinois.  That  the  St.  Louis  &  San  Francisco 
Railroad  Company,  defendant  herein,  is  a  railroad  corpora- 
tion within  the  United  State^,  whose  road,  together  with 
the  Texas  &  Pacific  Railroad,  a  corporation,  forms  part  of 
a  connecting  line  of  railways  over  which  cattle,  sheep,  swine, 
and  other  animals  are  transported  and  conveyed  from  one 
state  to  another,  and  more  particularly  from  Weatherford, 
in  the  state  of  Texas,  to  said  city  of  St.    Louis,  in  the  state  of 

♦See  gfenerally,  5  Am.  &  Eng".  EJnc.  Law  (2d  Ed.)  442  et  seq.  ;  1  Rap. 
&  Mack's  Dig.  752  et  seq. ;  9  Cent.  Dig.,  col.  827  etseq. 
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Missouri,  and  to  the  city  of  East  St.    Louis,    in  the  state  of 
Illinois.     That  on  the  4th  day  of  February,   A.   D.    1901,  at 
or  about   5   o'clock  p.    m.,     one  William    Corn    loaded  at 
Weatherford,    Texas,   20  cotton-meal    fed    cattle,   weighing 
1,290  pounds  each,  upon  Chicago,  Rock  Island  &  Pacific  cattle 
car  No.  76,059,  which  said  car  was  36  feet  in  length,  and  bore 
the  initials  *C.  R.  I.  &  P.'     That  the  above-described  car  of 
cattle  was  consigned  and  shipped  by  one  William  Corn,  of 
Mineral  Wells,  Texas,  to  Strayhorn,    Hatton  &  Company,  of 
Chicago,  Illinois,  with  the  privilege  of  the  St.  Louis  market, 
by  way  of  the  Texas  &  Pacific   Railroad  and  the   St.    Louis 
&  San  Francisco   Railroad.     That   said  car  was  hauled  by 
the  said  Texas  &  Pacific  Railroad  from   Weatherford,  Texas, 
to  Paris,  Texas,  and  was  then  transferred  to  the  said   St. 
Louis  &  San  Francisco  Railroad  for  the  balance  of  said  trip 
to  St.  Louis,  Missouri,  and  to  East  St.  Louis,   Illinois,  afore- 
said.    That  said  car  left  Weatherford,  Texas,  for  its  destina- 
tion at  or  about  1;  o'clock  p.  m.,  February  4,  1901,  arrived  at 
Springfield,  Missouri,  at  or  about  7  a.    m.   of  February  6, 
1901,  and  arrived  at  St.  Louis,  Missouri,   at  or  about  6  p.  m. 
of  February  6,  1901.     That  on  or  about  the  6th  day  of  Febru- 
ary, A.  D.  1901,  the  defendant,  having  engaged  in  conjunction 
with  the  connecting  road  aforesaid  in  conveyine  said  20  head 
of  cattle  so  shipped  as  aforesaid  in  car  No.  76,0(;9,    C.  R.  I. 
&  P.,  over  its  said  road  from  Weatherford,    in  the  state  of 
Texas,  to  St.  Louis,  in  the  state  of  Missouri,   through  the 
Southern  division  of  the  Western  district  of  Missouri,    did 
within  said  division  of  said  district  knowingly  and  willfully 
confine  said  cattle,  and  each  and  every  one  thereof,  in  said 
car,  upon  said  road,  without  unloading  the  same  for  rest  and 
Water  for  the  period  of  five  hours  in  any  period  for  and  during 
a   longer  period  than    twenty-eight  consecutive    hours,    to 
wit,  for  more  than  fifty  hours,    inclusive  of  the  time  during 
which  said  animals  had  been  confined  without  such  rest  and 
water  upon  the  defendant's  road,  and  upon  its  said  connect- 
ing road,  to  wit,  the   Texas  &  Pacific   Railroad,    from  which 
said  connecting  railway  defendant  received  said  cattle.     That 
neither  the  said  defendant  nor  its  said  connecting  road  was 
prevented  from  so  unloading  the  said  animals,  or  any  thereof, 
for  said  purposes  of  rest  and   water,  by  storm  or  other  acci- 
dental cause,  and  that  said  animals  were  not  then  and  there 
carried  by  the  defendant,  or  by  said  connecting  road,  in  cars 
or  other  conveyances  in  which  they  could  and  did  have  proper 
water,  space,  and  opportunity  to  rest.     Wherefore  plaintiff 
prays  judgment  against  said  defendant  for  the  penal  sum  of 
five  hundred  dollars  ($500),  in  accordance  with   the   penalty 
prescribed  by  the  statutes  in  such  cases  made  and  provided, 
and  for  costs  in  this  suit." 

All  the  other  paragraphs  are  precisely  the  same  as  the 
above,  except  they  state  a  different  number  of  the  car  upon 
which  the  cattle  were  shipped.     It  is  admitted  in  argument 
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by  the  plaintifi,  and  it  inferentially  appears  so  strongly  as 
to  make  it  equivalent  to  an  affirmative  allegation,  that  the 
separate  cars  described  in  each  count  constituted  one  and  the 
same  train  of  cars,  and  it  appears  that  all  the  cattle  were 
shipped  by  the  same  consignor  to  the  same  consignee  at  the 
same  time,  and  that  they  arrived  at  the  different  places  speci- 
fied in  the  complaint  at  the  same  time.  So  that  it  is  manifest 
that  the  different  cars  described  in  the  separate  paragraphs  of 
the  complaint  constituted  one  train,  and  that  the  shipment  of 
cattle  was  one  shipment.  The  motion  in  this  case  is  to  re- 
quire the  plaintiffs  either  to  strike  out  of  their  petition  or 
declaration  all  of  the  counts  but  one,  or  to  consolidate  them 
all  in  one  count.  I  do  not  think  there  is  any  difficulty  at  all 
in  the  construction  of  the  statute.  The  only  question  is 
whether  or  not  the  proper  remedy  has  been  invoked.  I  am 
inclined  to  the  opinion  that  it  has,  and  that  it  is  the  daty  of 
the  court  to  require  the  plaintiff  to  elect  which  one  of  the  ten 
counts  in  the  complaint  he  will  stand  upon,  or  to  require  him 
to  consolidate  them  all  in  one  count.  I  have  not  been  able  to 
find  a  single  decision  bearing  upon  the  precise  question  in- 
volved. I  am  not  aware  that  the  statute  in  that  regard  has 
been  construed,  but  in  U.  S.  v.  Boston  &  A.  R.  Co.  (D.  C.) 
IS  Fed.  209,  the  question  was  raised  whether  the  penalty  did 
not  attach  to  the  unlawful  confinement  of  each  animal. 
District  Judge  Nelson  held  that  it  did  not.     He  said : 

''The  confinement  of  the  entire  number  of  animals  for  a 
longer  period  than  twenty-eight  consecutive  hours  without 
unloading  for  rest,  water,  and  feeding  is  a  single  offense,  for 
which  the  defendants  are  made  liable  to  the  penalty.  By  no 
fair  construction  of  the  statute  can  the  unlawful  confinement 
of  each  animal  be  held  to  constitute  a  separate  offense,  and 
thus  the  penalty  be  multiplied  by  the  whole  number  of 
animals  carried." 

No  reason  can  be  assigned,  in  the  opinion  of  the  court,  why 
the  unlawful  confinement  of  each  car  load  of  animals  should 
be  held  to  constitute  a  separate  offense,  and  thus  the  penalty 
be  multiplied  by  the  whole  number  of  car  loads  shipped, 
which  would  not  apply  with  equal  force  to  the  unlawful  con- 
finement of  each  animal.  Manifestly,  if  congress  had  intended 
to  impose  upon  a  railroad  company  the  maximum  penalty  of 
$i;oo  for  each  head  of  cattle  that  might  be  unlawfully  confined 
upon  one  of  its  trains,  it  would  not  have  left  it  to  construction 
or  inference;  and  it  may  be  with  equal  propriety  said  that,  if 
congress  had  intended  to  inflict  so  severe  a  penalty  as  $500  for 
each  car  load  of  cattle  that  might  be  unlawfully  confined,  it 
would  not  have  left  it  to  construction  or  inference.  It  was 
an  easy  matter  for  congress  to  have  said,  if  it  had  so  intended, 
that  the  unlawful  confinement  of  each  animal  or  each  car  load 
of  animals  should  constitute  a  separate  offense.  And  in  ref- 
erence to  a  statute  so  highly  penal  as  this  the  construction 
must  be  strict, — equally  as  strict  as  if  it  were  a  statute  crea- 
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ting  a  criminal  ofiense.  Nothing  must  be  imported  by  con- 
struction into  a  penal  statute  which  is  not  within  its  spirit 
and  its  letter.  This  statute  has  already  been  construed  to 
be  highly  penal.  As  said  by  District  Judge  Nelson,  the  plain- 
tifi  can  only  sue  for  the  penalty  prescribed  by  the  statute,  and 
in  the  opinion  of  the  court  that  penalty  attaches  to  the  unlaw- 
ful confinement  of  cattle  upon  a  single  train  of  cars,  boat,  or 
vessel  upon  which  the  cattle  are  being  transported.  A  care- 
ful reading:  of  the  statute  indicates  that,  in  order  to  be  entitled 
to  the  penalty,  the  cattle,  sheep,  or  swine  shall  be  confined 
in  cars,  boats,  or  vessels,  making  no  distinction  whatever 
between  the  three  modes  of  conveyance.  I  am  of  the  opin- 
ion, therefore,  that  the  district  attorney  should  be  compelled 
either  to  elect  upon  which  count  in  the  complaint  he  will 
stand,  or  to  consolidate  the  ten  counts  in  one,  either  of  which 
he  may  do  at  his  election ;  and  it  is  so  ordered. 


CiCBRO  &  P.  St.  Ry.  Co.  v.  City  op  Chicago. 

{Supreme  Court  0/  Illinois ,  Oct,  24^  18^8.) 
[52  N.  E.  Rep.  866.] 

Power  to  Assess  Street  Railways  for  Local  Improvements.*— Under 
City  and  Villag-e  Act,  art.  9,  authorizing-  special  assessments  for  local 
improvements  on  property  contiguous  thereto,  the  tracks  and  right  of 
way  of  a  street-railroad  company  in  a  public  street  may  be  assessed  for 
contiguous  local  improvements  therein;  and  this,  even  where  its  franchise 
is  only  an  easement  for  a  term. 

Same— Construction  of  Statute  Providing  That  Street- Railway  Track 
Shall  Be  Personal  Property.— Revenue  Law  (Rev.  St.  1893,  c.  120)  §  IS, 
providing  that  the  track,  road,  or  bridge  of  street-railroad  companies 
shall  be  deemed  personal  property,  and  assessed  as  such  in  the  town  or 
district  where  located  or  laid,  does  not  prevent  the  assessment  of  the 
track  and  rig-ht  of  way  of  a  street  railroad  for  contiguous  local  improve^ 
ments. 

Appeal  from  Cook  county  court ;  Robert  H.  Lovett,  Judge. 

Proceedings  by  the  city  of  Chicago  against  the  Cicero  & 
Proviso  Street-Railway  Company  to  confirm  a  special  assess* 
ment  for  a  local  improvement.  From  a  judgment  of  con- 
firmation, objector  appeals.     Affirmed, 

Egbert  Jamieson  and  John  D.  Adair,  for  appellant. 
Charles  S.  Thornton,  Corp.  Counsel,  and  John  A.  May,  for 
appellee. 

CRAIG,  J.  This  is  an  appeal  from  a  judgment  of  the 
county  court  of  Cook  county  confirming  a  special  assessment 
levied  by  the  city  of  Chicago  to  pay  the  cost  of  an  improve- 
ment for  constructing  a  vitrified  tile  pipe  sewer  in  (among 
other  streets)  West  Lake  street,  from  South  Forty-Eighth 
avenue  to  South  Fifty-Second  avenue,  in  the  city  of  Chicago, 
as  part  of  a  connected  system  of  sewers.     The  commissioners 

*See  note^  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  268  et  seq. 
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assessed  upon  **the  right  of  way,  right  of  occupancy,  franchise, 
and  interest  of  the  Cicero  &  Proviso  Street-Railway  Company 
in  West  Lake  street,  from  South  Forty-Eighth  avenue  to 
South  Fifty-Second  avenue,"  the  sum  of  $120.67.  The  Cicero 
&  Proviso  Street-Railway  Company  appeared  in  the  county 
court,  and  filed  several  objections  to  the  confirmation  of  the 
assessment;  but,  on  the  hearing,  but  one  objection  was 
relied  upon,  viz.  that  the  right  of  way  was  not  assessable 
under  the  laws  of  the  state  of  Illinois;  and  that  is  the  onlv 
question  relied  upon  here. 

It  appeared  on  the  hearing  that  the  street-railway  company 
had  constructed  its  tracks  in  the  street  in  question  under  an 
ordinance  passed  by  the  town  of  Cicero  on  April  27,  i88q, 
whereby  it  was  authorized  to  construct  its  tracks  and  operate 
its  line  of  road  in  the  streets  for  a  period  of  20  years.  It  is 
conceded  in  the  argument  that  the  street-railway  company  is 
not  exempt  from  the  levy  of  special  assessments  upon  its  right 
of  way  for  local  improvements  by  any  provision  of  its  charter, 
or  by  the  ordinance  under  which  it  constructed  its  line  of 
road ;  but  the  broad  claim  is  made  that  neither  the  right  of 
way,  right  of  occupancy,  franchise,  or  interest  of  appellant  is 
assessable  for  the  local  improvement,  because  the  right  of 
way,  right  of  occupancy,  franchise,  and  interest  in  the  street 
are  not  such  property  as  falls  within  the  provisions  of  the 
constitution  or  of  article  9  of  the  city  and  village  act.  The 
city  and  village  act  authorizes  corporate  authorities  of  cities 
and  villages  to  make  local  improvements  by  special  assess- 
ment of  contiguous  property,  and  section  g  of  article  9  of 
the  constitution  declares  that  the  general  assembly  may  vest  the 
corporate  authorities  of  cities,  towns,  and  villages  with 
power  to  make  local  improvements  by  special  assessment  of 
contieuous  property.  It  is  not,  nor  can  it  be  successfully, 
denied  that  the  ties  and  track  of  appellant  constructed  on  the 
street,  and  the  right  to  operate  its  line  of  railway,  are  prop- 
erty of  a  valuable  character ;  and  it  is  also  true  that  the  prop- 
erty is  contiguous,  within  the  meaning  of  the  constitution  and 
the  statute;  but  it  is  said  that  appellant's  property  in  the 
street  is  not  real  estate,  and  hence  not  liable  to  be  assessed. 
It  is  true  that  the  street-railway  company  did  not  acquire  the  fee 
in  the  street,  but,  by  the  ordinance,  the  street-railway  company 
obtained  the  right  to  occupy  and  use  the  street  for  a  period 
of  20  years.  Under  that  grant,  it  took  possession  of  the  street, 
constructed  a  roadbed,  laid  down  its  ties,  and  fastened  thereon 
its  rails,  and  thus  acquired  the  possession  and  use  of  the  street 
for  the  purpose  of  operating  its  line  of  road.  The  franchise 
and  the  right  of  user  constituted  property  of  a  fixed  and  im- 
movable character,  like  real  estate;  and,  so  far  as  that  prop- 
erty is  benefited,  no  reason  is  perceived  why  it  should  not 
bear  its  just  proportion  of  the  cost  of  an  improvement  in  the 
same  manner  and  to  the  same  extent  as  any  real  estate  which 
may  be  contiguous  to  the  improvement. 
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The  question  is  not,  however,  a  new  one  in  this  court.  In 
City  of  Chicago  v.  Baer,  41  HI.  306,  it  was  held  that  a  street- 
railway  company  occupying  a  portion  of  a  street  with  its 
tracks,  and  the  use  thereof,  was  liable  to  be  assessed  for  an 
improvement  in  the  same  manner  as  other  adjacent  property. 
It  is  there  said  (page  312):  **Now,  it  is  true,  as  urged  by 
counsel,  that  the  railway  company  has  not  become  the  owner 
of  any  portion  of  these  streets  in  fee,  but  it  has  certainly, 
through  its  charter  from  the  legislature  and  its  contract  with 
the  city,  acquired  a  property  in  them  of  the  most  valuable 
character,,  which  neither  the  legislature  nor  the  citv  can  take 
away  without  the  consent  of  the  company,  and  capable,  like 
other  property,  of  being  sold  and  conveyed.  The  city  council 
has  made  a  contract  with  the  company,  by  which  it  has 
granted  to  the  latter  what  is  substantially  a  leasehold  interest  in 
a  portion  of  this  street,  for  a  term,  by  the  original  ordinance, 
of  twenty-five  years ;  ♦  ♦  *  that  this  franchise  and  this 
right  of  occupancy  together  constitute  a  property,  fixed  and 
immovable  in  its  character,  like  realty,  and  recognized  and 
protected  by  the  law  as  fully  as  a  fee  simple  in  land ;  that 
this  property  is  of  a  character  to  be  substantially  and  directly 
benefited  by  the  proposed  pavement;  and  that,  in  propor- 
tion as  it  is  thus  benefited,  it  should  contribute  its  share  to 
the  cost  of  the  improvement  in  common  with  the  other  prop- 
erty upon  the  street.*'  The  rule  laid  down  in  the  Baer  Case 
was  approved  in  Parmelee  v.  City  of  Chicago,  60  111.  267. 
The  question  again  arose  in  Chicago  City  Ry.  Co.  v.  City  of 
Chicago,  90  111.  <i7i ;  and  it  was  there  contended,  as  here, 
that  the  street-railway  company  had  no  such  property  or  title 
to  property  as  would  authorize  an  assessment  upon  it  to  pay 
the  cost  of  an  improvement;  but  the  court  approved  the 
doctrine  laid  down  in  the  Baer  and  Parmelee  Cases,  supra, 
and  held  that  the  street-railroad  company  was  liable  to  be 
assessed  in  like  manner  as  other  property  owners.  In  Kuehner 
v.  City  of  Freeport,  143  111.  92.  32  N.  E.  372,  in  the  discussion 
of  the  same  question,  it  is  said  (143  111.  104,  32  N.  E.  376): 
"The  difficulty  apprehended  by  counsel  in  levying  a  special 
tax  upon  the  railway  in  the  street  proposed  to  be  improved 
does  not  exist.  It  is  said  that  the  railway  ^has  no  frontage' 
upon  the  street,  and  therefore  no  tax  can  be  levied  thereon 
when  the  levy  is  according  to  frontage  of  contiguous  prop- 
erty. The  railway  is  contiguous  to  the  proposed  street 
improvement,  and  falls  within  the  designation  of  prop- 
erty that  may  be  specially  taxed  for  the  making  of  the 
local  improvement.  Special  taxation  should  be  based  upon, 
and  is  justifiable  only  upon,  the  basis  of  benefits  to  the 
property  taxed  by  the  making  of  the  improvement  for 
which  it  is  levied.*'  In  Lightner  v.  City  of  Peoria,  150 
111.  80,  37  N.  E.  69,  this  court  again  passed  upon  the 
question,  and  it  was  said  (150  111.  83,  37  N.  E.  70):  **That 
the  right  of  way  of  the  railways  in  the  street   proposed  to  be 
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improved  is  contiguous  property,  and  falls  within  the  desisma^ 
tion  of  property  that  may  be  specially  taxed,  was  held  in 
Kuehner  v.  City  of  Freeport,  143  111.  92,  32  N.  E.  372.*'  See, 
also,  Freeport  St.  Ry.  Co.  v.  City  of  Freeport,  151  111.  451,  38 
N.  E.  137,  and  Billings  v.  City  of  Chicaeo.  167  111.  337.  47  N.  E. 
731,  where  the  same  doctrine  is  recognized  and  approved. 
Under  the  cases  cited,  we  regard  the  question  settled  that  a 
street-railway  occupying  a  public  street  is  liable  to  be  assessed 
for  a  local  improvement  in  the  same  manner  as  other  property 
owners.  Reliance  is,  however,  placed  on  section  i«;  (Rev. 
St.  1893,  c.  120)  of  the  revenue  law,  which  provides  as  fol- 
lows: "The  personal  property  of  street-railroad,  plank-road, 
gravel-road,  turnpike  or  bridge  companies  shall  be  listed  and 
assessed  in  the  county,  town,  district,  village  or  city  where 
the  principal  place  of  business  is  located.  The  track,  road  or 
bridge  shall  be  held  to  be  personal  property,  and  listed  and 
assessed  as  such  in  the  town,  district,  village  or  city  where 
the  same  is  located  or  laid.''  The  fact  that  the  track  of  a 
street-railroad  company  may  be  required  to  be  assessed  as 
personal  property  for  general  taxation  has  no  bearing  on  the 
question.  No  question  in  regard  to  the  assessment  and  col- 
lection of  general  taxes  under  the  revenue  law  of  the  state  is 
involved  in  this  case.  The  legislature,  no  doubt,  had  the 
right  to  provide,  in  the  assessment  of  property  for  state, 
county,  and  city  purposes,  that  the  track  of  a  street-railroad 
companv  might  be  assessed  as  personal  propertv,  without 
changing  the  nature  or  character  of  the  property  when  a  pro- 
ceeding might  be  instituted  to  make  an  assessment  on  con- 
tiguous property  to  pay  for  a  local  improvement.  No  reason 
is  perceived  why  for  one  purpose  it  might  not  be  treated  as 
personal,  and  for  the  other  as  real,  property.  But,  however 
that  may  be,  we  are  satisfied  that  the  property  of  appellant 
was,  within  the  meaning  of  law,  contiguous  property,  and,  as 
such,  was  properly  assessed.  The  judgment  of  the  county 
court  will  be  afiirmed.     Judgment  affirmed. 
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(Supreme  Court  of  South  Carolina^  Sept,  6,  igoi,) 

[39  S.  E.  Rep.  715.] 

Trial— Harmless  Error.— Where  defendant  moved  to  amend  his  an- 
swer, and  his  motion  was  gfranted,  he  cannot  object  that  the  remarks 
made  by  the  court  on  granting  it  were  incorrect. 

Damages— Evidence — Internal  Injuries.— Where  a  complaint  for  per- 
sonal injuries  alleges  damag-es  to  internal  org^ans,  evidence  as  to  im- 
pairment of  eyesight  is  admissible,  when  shown  to  be  the  result  of 
internal  injuries. 

Appeal— Review— Nonsuit. — Where  there  is  evidence  tending  to  show 
defendant's  negligence  as  alleged,  refusal  of  a  nonsuit  was  proper. 

Negligence— Instructions.— An  instruction  that  negligence  is  a  rela- 
tive term  when  applied  to  different  sets  of  circumstances,  and  that  the 
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caution  required  in  one  case  may  be  greater  than  that  required  in  an- 
other, but  in  any  case  the  law  enjoined  the  duty  of  observing*  the  care 
due  under  such  circumstances,  which  was  the  amount  of  care  which 
would  be  exercised  by  a  man  of  ordinary  intelligence  and  prudence,  is 
not  erroneous  as  charging  that  in  some  cases  a  higher  degree  of  care 
than  due  care  is  necessary. 

Master  and  Servant— Assumption  of  Risks — Knowledge  of  Defect  in 
Appliance.* — It  is  for  the  jury  to  determine  whether  ah  employee,  by  re- 
maining in  service  after  knowledge  of  defective  appliances,  notice  to 
the  master  thereof,  and  promise  by  him  to  remedy  the  same,  assumed 
the  risk. 

Same— Same — Application  of  Statute.— Const,  art.  9,  §  IS,  provides 
that  a  railroad  company  in  an  action  for  personal  injuries  cannot  set  up 
assumption  of  risk  by  employee,  //eld,  to  apply  to  an  action  by  a  sec- 
tion master  for  personal  injuries  by  failure  of  company  to  furnish  a 
sufficient  number  of  persons  to  perform  the  work. 

Negligence — Instructions. — An  instruction  that,  if  the  injury  to  an 
employee  could  have  been  avoided,  in  spite  of  his  negligence,  by  the  ex- 
ercise of  due  care  on  the  part  of  defendant,  then  defendant  would  be 
liable,  because  that  would  show  that  plaintiff's  negligence  did  not  con- 
tribute to  the  injury,  because  it  was  not  a  direct  cause  thereof,  was  not 
erroneous,  as  instructing  that  plaintiff  could  recover,  though  guilty  of 
contributory  negligence,  if  defendant  could  have  avoided  the  injury. 

Contributory  Negligence — Instructions. — An  instruction  as  to  con- 
tributory negligence,  that,  before  the  jury  could  find  for  defendant,  they 
must  be  sure  that  such  negligence  had  been  proven,  is  not  erroneous  as 
calling  for  a  higher  degree  of  proof  than  the  law  requires. 

Same — Same. — An  instruction  that  if  plaintiff  employee  did  the  work 
assigned  to  him  in  the  usual  and  customary  manner  he  could  not  be 
charged  with  doing  it  negligently,  so  as  to  contribute  to  the  injury  re- 
ceive, was  erroneous. 

Appeal  from  common  pleas  circuit  court  of  Greenwood 
county;  Benet,  Judge. 

Action  by  Josiah  W.  Bodie  agrainst  the  Charleston  & 
Western  Carolina  Railway  Company.  Judgment  for  plain- 
tiff.    Defendant  appeals.     Reversed. 

S.  J.  Simpson  and  Sheppard  &  Grier,  for  appellant. 
Caldwell  &  Park  and  Gray  don  &  Giles,  for  appellee. 

JONES,  J.  This  appeal  comes  from  a  verdict  and  judg- 
ment in  favor  of  plaintiff  in  an  action  for  damacres  for  personal 
injuries  alleged  to  have  been  sustained  through  defendant's 
negligence  in  failing  to  furnish  an  adequate  force  of  laborers 
to  do  the  work  required  of  plaintiff,  as  section  track  foreman, 
in  the  hauling  and  piling  of  steel  rails,  after  application  for 
additional  help  by  the  plaintiff,  and  promise  by  defendant  to 
supply  the  same.  The  sixth  paragraph  of  the  complaint  alleged : 
**(6)  That  on  the  15th  day  of  February,  1900,  while  the  plain- 
tiff, in  compliance  with  the  orders  of  the  defendant,  was  trying, 
with  the  assistance  of  his  three  hands,  to  carry  one  of  the  said 
steel  rails  up  an  embankment  for  the  purpose  of  loading  it  on 
his  car,  and  hauling  and  piling  it,  as  aforesaid,  one  of  his  said 
hands  was  entirely  overcome  and  exhausted  by  the  great 
weight  of  the  said  steel  rail,  on  account  of  the  failure  of  the 
defendant  to  furnish  a  sufficient  force  to  carry  the  same,  and 

*See  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  485  etseg. ;  5  Rap.  A  Mack's 
Dig.  151  el  seg. 
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fell  to  the  ground,  thereby  causing  the  whole  weight  of  one 
end  of  the  said  steel  rail  to  be  thrown  on  the  plaintiff,  by 
which  his  right  leg  was  knocked  out  of  place,  his  back  injured, 
and  a  great  strain  put  upon  his  whole  body,  causing  a  lesion 
of  his  kidneys  and  other  internal  organs. ' '  Besides  the  gen- 
eral denial,  the  defendant  interposed  as  special  defenses  con- 
tributory negligence  and  assumption  of  risk  after  knowledge. 
The  numerous  exceptions  of  appellant  will  be  considered 
under  the  subject  heads  following: 

I.  Amendment  to  Answer.  On  motion  of  the  defendant 
(appellant),  over  the  objection  oi  plaintiff  (respondent),  the 
circuit  court  permitted  defendant  to  amend  the  answer  by 
inserting  the  following:  **(8)  That  the  said  plaintiff  went 
about  the  work  in  which  he  was  engaged  when  he  alleges  to 
have  been  injured  with  full  knowledge  of  the  manner  in  which 
said  work  was  to  be  done,  and  of  all  the  facts  and  circum- 
stances connected  therewith ;  that  he  directed  the  said  work, 
and  assumed  all  risks  incident  thereto."  Plaintiff's  counsel 
objected  to  this  amendment  under  section  15,  art  9,  Const, 
which  provides:  "Knowledge  by  any  employee  injured  of 
the  defective  or  unsafe  character  or  condition  of  any  machin- 
ery, ways  or  appliances  of  any  machinery,  shall  be  no  defense 
to  an  action  for  injury  caused  thereby,  except  as  to  conductors 
or  engineers  in  charge  of  daneerous  or  unsafe  cars  or  engines 
voluntarily  operated  by  them.*'  The  circuit  court,  in  allow- 
ing the  amendment,  said  that  the  first  portion  would  be 
objectionable,  but  the  additional  clause,  ''and  the  plaintiff 
assumed  all  the  risks,"  etc.,  is  sufficient  to  permit  its  allow- 
ance. Upon  this  appellant  predicates  the  third  exception, 
which  assigns  error  (i)  in  holding  that  such  amendment  was 
permitted  for  the  purpose  of  alleging  assumption  of  risk  only, 
and  not  for  the  purpose  of  setting  up  the  defense  that  the 
defendant  had  knowledge  of  the  alleged  shortness  of  hands, 
and  that  such  knowlege  was  a  bar  to  his  recovery ;  and  (2) 
in  holding  that  the  allegations  Of  negligence  here  come  within 
the  word  ''appliances,"  as  used  in  section  15,  art.  9,  Const. 
This  exception  cannot  be  sustained  for  several  reason.*;. 
Appellant,  having  been  granted  what  was  asked  for,  cannot 
complain,  whether  the  remarks  accompanying  were  correct 
or  not.  Since  the  defense  of  assumption  of  risk  must  nec- 
essarily be  based  upon  the  employee's  knowledge,  either 
actual  or  constructive,  we  are  unable  to  see  wherein  appel- 
lant has  been  prejudiced,  whatever  may  be  the  correct  view 
as  to  the  meaning  of  the  term  "appliances,"  as  used  in  the 
section  of  the  constitution  referred  to.  But,  as  we  will  show 
hereafter,  the  term  "appliances,"  in  section  15,  art.  9,  of  the 
constitution,  includes  a  force  of  hands  sufficient  to  operate 
the  machinerv,  etc.,  and,  if  there  was  error  in  the  ruling  of  the 
circuit  court,  it  was  in  allowing  the  amendment  at  all. 

2.  The  Admissibility  of  Certain  Testimony.     The  first  and 
second  exceptions  assign  error  in  allowing  the  plaintiff,  Bodie, 
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to  testify  as  to  damages  to  his  eyesight,  when  there  was  no 
allegation  in  the  complaint  asking  damage  for  such  injury. 
The  complaint  alleged  that  plaintiff's  "right  leg  was  knocked 
out  of  place,  his  back  injured,  and  a  great  strain  put  upon  his 
whole  body,  causing  a  lesion  of  his  kidneys  and  other  internal 
organs."  The  circuit  court  admitted  the  testimony  as  to 
impairment  of  eyesight  in  so  far  as  it  tended  to  show  a  result 
or  effect  of  the  internal  injuries  alleged.  This  was  not  error, 
as  shown  by  the  recent  case  of  Youngblood  v.  Railroad  Co., 
60  S.  C.  14,  38  S.  E.  232.    . 

3.  Refusal  of  Nonsuit.  The  fourth,  fifth,  and  sixth  excep- 
tions allege  error  (i)  in  that  there  was  no  evidence  that  the 
failure  to  furnish  a  sufficient  force  of  hands  was  the  proximate 
cause  of  the  injury ;  (2)  in  that  the  evidence  showed  that  the 
proximate  cause  of  the  injury  was  the  accidental  fall  of  a 
fellow  servant  ;  (3)  in  that  the  evidence  showed  that  plaintiff, 
with  knowledge,  assumed  the  risk  of  the  injury  alleged.  These 
grounds  were  all  satisfactorily  disposed  of  by  the  circuit  court 
in  refusing  the  motion,  in  accordance  with  the  well-settled 
rule  in  this  state  that  nonsuit  should  not  be  granted  when 
there  is  any  evidence  tending  to  establish  the  allegations  of 
the  complaint. 

4.  Negligence.  The  eighth  exception  complains  of  the 
charge  to  the  jury  in  reference  to  the  matter  of  negligence. 
The  jury  was  charged:  '^Negligence  simply  means  want  of 
due  care.  That  is  a  very  short  definition.  If  you  weigh  each 
word,  you  will  find  that  that  contains  the  whole  doctrine, — 
want  of  due  care ;  not  simply  want  of  care,  but  want  of  due 
care.  From  its  very  nature,  negligence  may  consist  in  the 
doing  something  which  should  not  have  been  done.  Negli- 
gence may  also  consist  in  leaving  undone  that  which  ought  to 
have  been  done.  It  may,  therefore,  be  a  fault  of  omission  as 
well  as  a  fault  of  commission.  [It  is  impossible  for  the  court 
to  furnish  a  jury  with  a  hard  and  fast  measure  of  care, 
the  presence  of  which,  or  the  exercise  of  which,  would 
drive  away  the  idea  of  negligence,  the  absence  of  which 
would  mean  the  presence  of  negligence.  There  is  no  such 
hard  and  fast  rule  which  can  be  applied  by  a  jury  like  a 
foot  rule  or  a  bushel  measure ;  but  there  is  a  general  prin- 
ciple which  underlies  the  doctrine  of  negligence,  and  shows 
sufficiently  clearly  the  measure  of  care  proper  in  each  par- 
ticular case,  and  it  is  this :  The  greater  the  probability  of 
danger  in  the  particular  circumstances,  the  greater  is  the 
required  degree  of  care,  because  the  measure  of  care  naturally 
varies  in  the  different  circumstances.  For  example,  a  man 
cutting  wood  with  an  ax  must  exercise  a  proper  amount  of 
precaution  to  guard  against  other  people  that  may  be  near 
him;  but  a  man  who  is  blasting  rock  with  dynamite,  since 
there  is  much  greater  danger  in  handling  that  explosive  than 
in  holding  an  ax,  is  required  to  exercise  a  much  greater  degree 
of  care.     Due  care  in  handling  an  ax  in  cutting  wood  would 
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not  be  a  sufficient  measure  of  care  in  handling  dynamite  and 
blasting:  rock.  But  this  shows  you  that  the  iury  in  each 
particular  case  has  to  establish  from  the  testimony  in  the 
case  exactly  the  measure  of  care  which  should  have  been 
exercised  under  the  circumstances,  and  it  is  just  that  amount 
of  care  which  would  or  should  have  been  exercised  by  a  man 
of  ordinary  intelligence  and  prudence.  Your  common  sense 
and  intelligence  will  guide  you,  in  deciding  by  the  testimony] 
in  the  case  what  amount  of  care  should  have  been  exercised 
by  the  railway  company  in  the  circumstances  detailed  in  the 
testimony,  and  also  will  show  you  what  amount  of  care  should 
have  been  exercised  by  Bodie,  the  plaintiff,  under  the  circum- 
stances detailed,  when  you  are  considering  the  subject  of 
contributory  negligence:  and  I  repeat  it  is  just  that  degree  of 
care  which  a  man  of  ordinary  intelligence,  common  sense, 
and  prudence  should  have  exercised  under  the  same  or  sim- 
ilar circumstances;  not  absolute  care,  not  the  utmost  care  to 
guard  against  a  possible  danger,  but  only  reasonable  care,  due 
care,  that  amount  of  precaution  proper  to  guard  against  the 
probable  danger. "  The  exception  is  to  that  portion  of  the 
charge  above  which  is  within  the  brackets,  and  the  specific 
errors  assigned  are :  (i)  That  the  jury  were  instructed  that 
in  some  cases  a  higher  degree  of  care  than  due  care  is  nec- 
essary to  exempt  from  liability;  and  (2)  the  charge  left  to  the 
jury  the  legal  question,  what  degree  of  care  was  necessary  in 
this  case?  We  do  not  think  the  charge  is  amenable  to  either 
objection.  The  learned  circuit  judge,  by  his  language  and 
illustration,  merely  meant  to  show  the  jury  that  **  negligence" 
is  a  relative  term  when  applied  to  different  cases  or  sets  of 
circumstances,  and  that  the  care  or  caution  required  in  one 
case  may  be  greater  or  less  than  the  care  or  caution  required 
in  another;  but  the  jury  were  plainly  instructed  that  in  any 
particular  case  or  set  of  circumstances  the  law  enjoined  the 
duty  of  observing  the  care  due  under  such  circumstances,  and 
the  court  did  not  instruct  the  jury  that  in  any  case  the  law 
required  a  higher  degree  of  care  than  due  care.  The  jury 
were  further  instructed  that  the  measure  of  the  care  due  in 
any  particular  case  was  **that  amount  of  care  which  would  or 
should  have  been  exercised  by  a  man  of  ordinary  intelligence 
and  prudence,"  or  **that  degree  of  care  which  a  man  of  ordi- 
nary intelligence,  common  sense,  and  prudence  should  have 
exercised  under  the  same  or  similar  circumstances."  The 
charge  was,  therefore,  nothing  more  than  what  has  been  often 
approved  in  this  state,  viz. :  ** Negligence  is  the  want  of  ordi- 
nary care  under  the  circumstances."  A  more  comprehensive 
and  scientific  definition  of  negligence  is  that  contained  in  16 
Am.  &  Eng.  Enc.  Law,  389,  as  follows:  ** Actionable  negli- 
gence is  the  inadvertent  failure  of  a  legally  responsible  person 
to  use  ordinary  care  under  the  circumstances  in  observing  or 
performing  a  noncontractual  duty  implied  by  law,  which 
failure  is  the  proximate  cause  of  the  injury  to  a  person  to 


Am  &  Eng  MASTBR  AND  SBRVANT  823 

RCas 

Bodie  V.  Charleston,  etc.,  Ry.  Co 

whom  the  duty  is  due."  Negligence  involves  (i)  a  duty  to 
exercise  ordinary  care  under  the  circumstances;  (2)  a  breach 
of  such  duty;  (3)  the  breach  being  inadvertently,  not  wantonly 
nor  intentionaliy,  made;  (4)  injury  or  damage  resulting  to  the 
party  complaining;  (5)  and  that  such  injury  be  proximately 
caused  by,  or  be  the  natural  and  probable  result  of,  such 
breach.  The  charge,  viewed  as  a  whole,  fairly  instructed  the 
jury  as  to  what  matters  constitute  actionable  negligence. 

5.  Assumption  of  Risks.  The  eighteenth  and  twentieth 
exceptions  complain  of  error  in  the  charge  to  the  jury  on  this 
subject.  The  defendant's  sixteenth  request  to  charge  was  as 
follows:  **When  an  employee,  after  having  had  an  oppor- 
tunity to  become  acquainted  with  the  risks  of  his  situation, 
voluntarily  accepts  them,  and  continues  in  the  performance  of 
them,  he  cannot  recover  for  his  subsequent  injury  by  such 
exposure. '  *  In  response  to  this  reauest  the  court  said :  **That 
is  rather  a  bald  statement  of  the  doctrine.  It  is  good  law,  to 
a  certain  extent,  but  it  is  left  for  the  jury  to  decide,  under  the 
circumstances,  whether  his  continuance  to  perform  the  work 
should,  under  the  circumstances,  be  held  to  be  a  voluntary 
assumption  of  the  risks,  or  whether  by,  for  instance,  the 
promise  of  the  master,  he  was  entitled  to  continue  a  reason- 
able time  still  exposed  to  the  danger,  and  yet  not  relieve  the 
master  from  his  liability  for  the  increased  risk.  I  have 
already  fully  charged  on  that  doctrine."  It  is  complained  in 
the  eighteenth  exception  that  the  request  contained  a  second 
proposition  of  law,  and  should  have  been  charged  without 
modification,  and  that  **the  modification  gave  the  jury  an  in- 
correct idea  of  the  difference  between  assumption  of  risks  and 
waiver,  of  defects  and  waiver."  The  twentieth  exception  is 
as  follows:  **Twentieth.  Because  it  was  error  in  his  honor  to 
charge  the  jury  as  follows:  *But  if  the  testimony  shows, 
under  all  the  circumstances,  that,  while  he  did  continue  to 
work  exposed  to  this  increased  risk  or  danger,  he  did  com- 
plain of  this  increased  risk  or  danger  to  the  master,  had 
asked  for  means  to  lessen  or  remove  the  increased  risk  or  dan- 
ger, and  had  been  promised  by  his  master  that  such  would 
be  done,  if  he  continues  to  work  after  that  promise,  it  is  then 
a  question  for  the  jury,  judeing  by  the  length  of  time,  under  all 
the  circumstances,  that  he  continues  to  work,  whether  or  not 
by  thus  continuing  he  has  assumed  the  risk,  or  is  still  entitled 
to  ask  and  hold  the  master  liable.  That  is  a  question  for  the 
jury  to  determine,  under  the  circumstances  shown  by  the 
testimony,  whether  the  master,  by  promising  to  remove  the 
danger,  has  assumed  the  risk  and  liability  following,  or 
whether  the  servant,  by  continuing  too  long  without  the  dan- 
ger being  removed,  continues  the  work,  has  thereby  assumed 
the  increased  risk  of  danger,' — the  error  being,  it  is  submitted : 
(a)  In  wholly  failing  to  distinguish  and  instruct  the  jury  as  to 
the  radical  difference  between  the  defense  of  contributory 
negligence  and  assumption  of  risk;  (b)  in  entirely  withdraw- 
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ing  from  the  jury  and  eliminatinR  from   the   case  the  defense 
of  assumption  of  risk;  (c)   in   charging   incorrectly  the  law 
applicable  to  assumption  of  risk.'*     The   sentence  immedi- 
ately preceding  the  portion  of  the  charge   above  excepted  to 
was  as  follows  :     **I  repeat  that  a  railway    servant,  while  he 
assumes  the  ordinary  risks  incident  to  the    kind  of  work  that 
he  is  engaged  to  do,  does  not  assume  the  risks  or  dangers  to 
which  he  may  be  exposed  by  unsafe  or   unsuitable   or  insuffi- 
cient means  and  appliances  for  doing  the  work  required  of  him; 
but,  while  that  be  so,  still  he  may,  without   complaining  oi 
such  added  risk  and  danger,  continue   to   work   after  he  has 
discovered  the  increased  risk  or  danger.      He   may  do  this 
voluntarily,  and  he  may  be  injured  as  the  direct  result  of  this 
increased  risk  or  danger;  and,  if  so,  he  would  be  held  to  have 
waived  his  right  to  hold  his  master  liable.      He  would  be  held 
to  have  assumed  the  increased  risk  of  danger,  and  the  master 
could  not  be  held  liable.*'     The  charge  to    the   jury  was  to 
that  effect, — that  if  a  railway  employee,  after  knowledge  of  an 
extraordinary  risk,  remains  in  the  employer's  service  without 
complaint  on  his  part  and  promise   of  amendment  by  the  em- 
ployer, he  is  held,  as  matter  of  law,  to  have  assumed  the  risk, 
and  cannot  recover  for  an  injury  directly  resulting  therefrom; 
but,  if  complaint  be  made,  and  there   is  promise  of  removal 
and  the  employee,  while  remaining  thereafter   a   reasonable 
time  in  the  emplover's  service,  is  injured,  then  it   is   for  the 
jury  to  determine  whether  the  employee,  by  remaining  in  the 
employer's  service,    assumed  such  risk.     If   it    be  conceded 
that  this  case  is  one  in  which   it  was  proper  to  submit  to  the 
jury  the  question  of  assumption  of  risk  by  an  employee,  the 
charge  was  more   favorable  for  the  appellant   than   the  law 
justifies.     In  Mew  v.  Railway  Co.,  55  S.  C.  loi,  32  S.  E.  832, 
the  court  said :     **The  remaining  in  the   master's  service  by 
an  employee,  after  knowledge   of  an   alleged   defect   in   the 
instrumentalities  to  be  furnished  by  the  master,  is  not,  as  a 
matter  of  law,  an  assumption  of  the  risk   by   the  employee. 
Whether  the  employee  assumed  the  risk  is  a  Question  for  the 
jury,  to  be  determined  from  all  the  circumstances  of  the  case. 
If  the  undisputed  evidence  is  such  as  to  be  capable  of  but  one 
inference,  viz.  voluntary  assumption  of  the  risk   by   the  em- 
ployee, then  the  jury  could  be  rightfully  instructed   that   the 
emoloyee  could  not  recover.     Bussey  v.    Railway  Co.,  52  S. 
C.  438,  30  S.  E.  477.*'     In  the  case  of  Powers  v.  Oil  Co.,  ^i 
S.  C.  363,  31  S.  E  278,  the   court   says:     **A  promise  by  the 
master  to  remedy  a  defect  tends  to  rebut   the   inference   of 
waiver  of  the  defect  by  the  servant's  remaining  in  the  master's 
service  after  knowledge.     If  the  servant  continued   in   dis- 
charge of  his  duties,  relying  on  the  master's  promise   to  re- 
move a  defect,  he  could  not   be  said  to  have  waived   such 
defect.     The  jury  was  the  proper  tribunal  to  determine  this 
question  in  this  case."     It  is  manifest   that  the  court  did  not 
withdraw  from  the  jury  the  question  as  to  assumption  of  risk. 
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but,  on  the  contrary,  explicitly  instructed  them  on  that  sub- 
ject, and  substantially  charfi:ed  all  the  requests  of  the  appellant 
in  relation  thereto.  The  doctrine  of  assumption  of  risk  by 
the  employee  is  distinct  from  the  doctrine  of  contributory 
negligence,  although  there  may  arise  a  certain  condition  of 
facts  capable  of  supporting  either  inference.  This  has  given 
rise  to  a  great  deal  of  confusion  of  statement  when  dealing 
with  these  defenses.  **  Assumption  of  risk'*  rests  in  the  law  of 
contract,  and  involves  an  implied  agreement  by  the  employee 
to  assume  the  risks  ordinarily  incident  to  his  employment,  or 
a  waiver,  after  full  knowledge  of  an  extraordinary  risk,  of  his 
right  to  hold  the  employer  for  a  breach  of  duty  in  this  regard. 
Hooper  v.  Railroad  Co.,  21  S.  C.  547.  The  faw  as  to  waiver 
applies  because  the  relation  between  the  employer  and  em- 
ployee is  contractual,  and  waiver  is  the  voluntary  relinquish- 
ment of  a  know  right.  By  the  contract  the  employer  and 
employee  each  assume  certain  risks,  but,  as  in  all  contracts, 
either  party  may  waive  his  right  to  insist  upon  strict  perform- 
ance of  the  other*s  contractual  duty.  When,  therefore,  a 
case  arises  in  which  it  is  shown  (upon  proper  pleading)  that 
the  employee  has  assumed  the  risk  from  which  the  injury 
arose,  or,  what  is  the  same  thing  in  effect,  has  waived  his 
right  to  hold  the  employer  responsible  for  the  risk,  the  em- 
ployee's action  is  defeated  because  of  his  agreement,  and  not 
because  of  negligence.  ** Contributory  negligence,"  on  the 
other  hand,  rests  in  the  law  of  torts,  as  applied  to  negligence, 
and,  when  such  defense  is  established,  the  plaintiff's  action  is 
defeated,  not  because  of  any  agreement,  express  or  implied, 
but  because  his  own  misconduct  was  a  proximate  cause  of 
the  injury.  This  distinction,  while  not  emphasized  in  the 
charge,  was  plainly  manifest  therein,  for  the  jury  were 
instructed  as  to  both  defenses  in  language  from  which  the  dis- 
tinction was  inferable.  Moreover,  if  appellant  desired 
instructions  specifically  pointing  out  the  distinction  between 
the  two  defenses,  appellant  should  have  presented  specific 
requests  embodying  such  distinction,  which  was  not  done. 

But  we  will  now  attempt  to  show  that  the  doctrine  of 
''assumption  of  risk"  has  no  applicatoin  to  this  case,  and  by 
having  it  submitted  to  the  jury  appellant  received  favor, 
instead  of  prejudice.  We  think  that  section  i;,  art.  9,  of  the 
constitution,  sweeps  away  the  defense  of  ''assumption  of 
risk"  in  all  cases  falling  within  its  provisions.  We  quote  the 
section  in  full,  as  follows:  "Section  15.  Every  employee  of 
any  railroad  corporation  shall  have  the  same  rights  and 
remedies  for  any  injury  suffered  by  him  from  the  acts  or 
omissions  of  said  corporation  or  its  employees  as  are  allowed 
by  law  to  other  persons  not  employees,  when  the  injury  results 
from  the  negligence  of  a  superior  agent  or  officer,  or  of  a 
person  having  a  right  to  control  or  direct  the  services  of  a 
party  injured,  and  also  when  the  injury  results  from  the  neg- 
ligence of  a  fellow-servant  engaged  in  another  department  of 
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labor  from  that  of  the  party  injured,  or  of  a  fellow  servant  on 
another  train  of  cars,  or  one  engaged  about  a  different  piece 
of  work.  Knowledge  by  any  employee  injured  of  the  defect- 
ive or  unsafe  character  or  condition  of  any  machinery,  ways 
or  appliances,  shall  be  no  defense  to  an  action  for  injury 
caused  thereby,  except  as  to  conductors  or  engineers  in  charge 
of  dangerous  or  unsafe  cars  or  engines  voluntarily  operated 
by  them.  When  death  ensues  from  any  injury  to  employees, 
the  legal  or  personal  representatives  of  the  person  injured 
shall  have  the  same  rights  and  remedies  as  are  allowed  by 
law  to  such  representatives  of  other  persons.  Any  con- 
tract or  agreement  expressed  or  implied  made  by  any  em>- 
ployee  to  waive  the  benefit  of  this  section,  shall  be  null  and 
void;  and  this  section  shall  not  be  construed  to  deprive  any 
employee  of  a  corporation,  or  his  legal  or  personal  represen- 
tative, of  any  remedy  or  right  that  he  now  has  by  the  law  of 
the  land.  The  general  assembly  may  extend  the  remedies 
herein  provided  for  to  any  other  class  of  employees.'*  The 
circuit  court  chareed  the  jury  — we  think,  correctlv — that 
"the  word  'appliances*  includes  not  only  inanimate  machinery 
and  tools  and  apparatus,  but  also  the  living  men  or  persons 
needed  to  operate  the  machinery.*'  This  view  is  supported 
in  3  Wood,  Ry.  Law,  p.  1478,  and  Johnson  v.  Water  Co.,  71 
•  Wis.  -553,  37  N.  W.  823,  5  Am.  St.  Rep.  243.  In  the  case  of 
Donahue  v.  Railroad  Co.,  32  S.  C.  299,  11  S.  E.  95,  17  Am. 
St.  Rep.  854,  the  court  considered  that  the  negligent  furnish- 
ing of  a  vicious  horse  by  a  master  to  a  street  car  driver,  by 
which  the  driver  was  killed,  was  a  breach  of  the  master's  duty 
to  furnish  the  servant  with  safe  and  suitable  appliances  to  do 
the  work  for  which  he  was  engaged.  We  do  not  think  it  is 
straining  the  meaning  of  the  language,  "defective  or  unsafe 
character  or  condition  of  any  machinery,  ways,  or  appliances, " 
as  used  in  the  section  quoted,  to  hold  that  it  includes  the 
human  instrumentalities  physically  applied  to  properly 
operate  the  machinery  and  ways  of  the  railroad  company,  and 
so  has  in  contemplation  the  inadequacy  of  a  force  of  hands  to 
safely  perform  the  work  required.  If  this  be  so,  then  it  is 
expressly  provided  in  the  section  of  the  constitution  quoted 
and  italicized  by  us  that  the  employee's  knowledge  of  the 
unsafe  condition  of  such  appliances  shall  be  no  defense  to  an 
action  for  injury  caused  thereby.  The  plaintiff,  being  a  sec- 
tion master,  does  not  fall  within  the  exception  as  to  conduct- 
ors and  engineers.  There  can  be  no  assumption  of  risk  by 
an  employee  without  knowledge  of  the  risk,  either  actual  or 
constructive,  since,  as  already  shown,  the  doctrine  of  assump- 
tion of  risk  depends  upon  agreement  or  waiver,  which  depends 
upon  such  knowledge ;  and  the  section  further  provides  that 
any  agreement,  express  or  implied,  made  by  an  employee  to 
waive  the  benefit  of  the  section,  shall  be  void.  We  hold, 
therefore,  that  the  matter  of  assumption  of  risk  has  no  appli- 
cation to  this  case. 
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6.  Contributory  Negligence.  The  twelfth,  thirteenth, 
fourteenth,  fifteenth,  and  sixteenth  exceptions  assign  error 
in  the  charge  as  to  contributory  negligence.  The  twelfth  ex- 
ception complains  of  the  following  portion  of  the  charge:  **A 
man  may  be  careless  and  negligent  of  his  receiving  injury,  and 
yet  his  neglieence  may  not  be  contributory  negligence.  It 
may  not  be  a  direct  cause,  or  proximate ;  and,  if  the  injury 
was  inflicted  by  the  defendant  without  any  direct  help  from 
the  negligence  of  the  plaintiff,  then  the  defendant  would  still 
be  liable.  If  the  injury  could  have  been  avoided,  in  spite  of 
the  plaintiff's  negligence,  by  the  exercise  of  due  care  on  the 
part  of  the  defendant,  then  the  defendant  would  be  liable, 
because  that  would  mean  that  the  plaintiff's  negligence  did 
not  contribute  to  the  injury,  because  it  was  not  a  proximate 
or  direct  cause."  The  error  assigned  is  that  the  court  thereby 
instructed  the  jury  that  the  plaintiff  could  recover,  though 
guilty  of  contributory  negligence,  if  the  defendant,  by  the 
exercise  of  due  care,  could  have  avoided  the  injury.  The 
thirteenth  exception  complains  of  the  same  language  as  in 
effect  instructing  the  jury  that,  if  the  defendant  could  have 
avoided  the  injury  by  the  exercise  of  due  care,  any  negligence 
of  the  plaintiff  in  reference  to  the  injury  would  not  be  a  prox- 
imate or  direct  cause  thereof,  so  as  to  prevent  his  recovery. 
If  the  charge  really  bore  the  meaning  attributed  to  it  by  the 
exceptions,  it  would  unquestionably  be  reversible  error,  for 
the  law  is  too  well  settled  to  need  caution  in  support  of  it 
that  contributory  negligence  will  always  defeat  plaintiff's 
recovery.  But  an  examination  of  the  charge  shows  that  it 
does  not  mean  what  appellant  claims.  The  court  had  pre- 
viously instructed  the  jury  by  defining  contributory  negligence 
in  the  language  of  7  Enc.  Law  (2d  Ed.)  371,  approved  in 
Cooper  V.  Railway  Co.,  56  S.  C.  95,  34  S.  E.  17,  as  follows: 
**  Contributory  negligence  is  a  want  of  ordinary  care  upon  the 
part  of  a  person  injured  by  the  actionable  negligence  of 
another,  combining  and  concurring  with  that  negligence,  and 
contributing  to  the  injury  as  a  proximate  cause  thereof,  with- 
out which  the  injury  would  not  have  occurred."  Then,  in 
his  own  language,  the  court  proceeded  to  explain  the  meaning 
of  this  definition,  and,  immediately  preceding  the  language 
above  complained  of,  said:  **You  understand,  therefore,  that 
when  contributory  negligence  has  been  proved  satisfactorily 
to  any  extent,  more  or  less,  that  is  the  end  of  the  investiga- 
tion of  the  jury,  and  they  will  find  for  the  defendant ;  but  they 
must  be  sure  of  this  contributory  negligence, — that  is  to  say, 
working  with  the  defendant's  negligence  as  a  direct,  proxi- 
mate, and  immediate  cause.  It  will  mean  that  both  were  to 
blame  directly ;  and,  when  both  are  to  blame,  the  one  cannot 
be  heard  in  law  to  blame  the  other.  The  law  will  not  allow 
either  to  put  the  blame  on  the  other,  nor  to  recover  damages 
from  the  other;  nor  may  a  jury  award  damages  against  a 
defendant,  even  if  the  testimony  shows  that  the  defendant  is 
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more  to  blame  than  the  plaintiff,  if  the  plaintiff  is  also  directly 
to  blame  as  being  guilty  of  contributory  negligence.  You 
heard  me  read  from  the  Cooper  Case,  where  our  supreme 
court  says  that  contributory  negligence  to  any  extent  on  the 
part  of  the  plaintiff  will  always  defeat  a  recovery,  and  I  re- 
peat it  that  contributory  negligence  of  the  plaintiff  to 
any  extent,  whether  much  or  little,  will  always  deprive 
a  plaintiff  of  the  right  to  recover  damages;  but,  as  I 
said  before,  it  must  be  contributory  negligence  actine 
with  the  defendant's  negligence,  aiding  the  defendant's 
negligence,  concurring  with  the  defendant's  negligence  as  a 
Droximate,  direct  cause,  because  not  every  kind  of  negligence 
on  the  part  of  the  plaintiff  will  defeat  his  claim  for 
damages  and  prevent  recovery."  Then,  immediately  after 
the  language  excepted  to  above,  the  court  said:  **For  ex- 
ample, a  man  may  be  careless  in  standing  in  a  dangerous  place. 
He  may,  for  instance,  be  standing  in  the  middle  of  a  thorough- 
fare on  a  busy  day,  and,  if  he  was  injured  by  some  man  who 
was  recklesslv  and  furiously  driving  a  vehicle,  the  injured 
man's  carelessness  in  standing  in  the  middle  of  the  road  could 
not  be  held  to  be  a  direct  proximate  cause  of  the  injury,  be- 
cause, if  it  be  manifest  that  the  man  would  not  have  been 
injured  if  the  driver  had  exercised  ordinary  care,  the  driver 
cannot  claim  that  the  man's  own  carelessness  contributed  to 
the  injury.  There  is  a  case  in  the  books  where  a  man  was 
standing  on  a  dock  at  a  waterway,  carelessly  standing  in  a 
dangerous  place.  A  steamer  came  in,  driven  recklessly  and 
carelessly,  and  struck  the  place  where  he  was  standing  so 
violently  that  he  was  injured ;  and  the  courts  properly  held  that 
the  fact  that  he  was  standing  there  carelessly  and  in  a  dan- 
gerous place  could  not  be  regarded  as  contributing  to  his 
injury,  when  the  injury  would  not  have  been  inflicted  if  the 
steamer  had  been  carefully  handled.  It  simply  means  that 
the  carelessness  did  not  directly  aid  the  negligence  of  the 
defendant,  and,  while  it  was  carelessness,  it  was  too  remote, 
it  was  not  proximate,  did  not  contribute  to  the  injury  as  an 
effective  cause."  It  is  thus  manifest  that  the  court  was 
instructing  the  jury  that  carelessness  of  plaintiff,  which  was 
not  a  direct  and  proximate  cause  of  his  injury,  could  not  con- 
stitute contributory  negligence,  which  involves  plaintiff's 
neeligence  as  a  direct  and  proximate  cause  of  his  injury.  The 
jury  were  repeatedly  told  that  contributory  negligence  to  any 
extent  would  defeat  plaintiff's  recovery.  This  case  is  very 
different  from  Cooper's  Case,  i;6  S.  C.  91;,  34  S.  E.  16,  where 
the  jury  were  erroneously  instructed  to  the  effect  that,  although 
plaintiff's  immediate  act  of  negligence  caused  his  injury,  if 
the  injury  could  have  been  prevented  by  the  ordinary  care  of 
the  defendant,  and  the  defendant  did  not  observe  that  care. 
defendant  was  liable  for  the  injury.  Such  a  charge  eliminated 
contributory  negligence  as  a  defense,  since  that  defense  is 
always  based  on  the  concession  that  defendant's  own  failure 
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to  observe  ordinary  care  was  a  proximate  cause  of  the  injury. 
In  considering  the  matter  of  contributory  negligence,  con- 
fusion of  thought  is  likely  to  arise,  unless  there  is  kept  in 
mind  the  difference  between  contributory  negligence  and 
negligence  which  contributes  remotely  to  the  injury  or  merely 
furnishes  a  condition  for  its  infliction.  The  former  necessarily 
involves  negligence  as  a  direct  proximate  cause,  and  always 
defeats  a  recovery,  unless  the  injury  is  wantonly  or  willfully 
inflicted;  the  latter  involve's  negligence  of  the  injured  party, 
which  is  not  a  proximate  cause  of  the  injury,  and  does  not 
defeat  a  recovery,  because  in  the  bewildering  complexity  of 
causes  the  law  regards  the  proximate  not  the  remote  cause. 
*^  Causa  proxima,  non  remota,  spectatur.**  The  term  **  con- 
tributory negligence''  is  sometimes,  but  inaccurately,  used  to 
characterize  negligence  of  the  injured  party,  which  is  a  remote 
cause  or  mere  Condition  of  the  injury,  as  in  the  cases  of  Coast- 
ing Co.  v.  Tolson,  139  U.  S.  «;f;i,  ii  Sup.  Ct.  6«;3,  35  L.  Ed. 
270,  and  Railway  Co.  v.  Ives,  144  U.  S.  409.  12  Sup.  Ct.  687, 
36  L.  Ed.  485.  In  this  case,  however,  the  circuit  court  was 
cautious  to  impress  the  proper  distinction  and  to  emphasize 
the  necessity  that  the  jury  must  find  that  plaintiff's  negligence 
proximately  caused  his  injury,  in  order  to  defeat  his  action ; 
and  that,  when  such  contributory  negligence  exists  to  any 
extent,  it  defeats  recovery.  When  the  court  said,  ''If  the  in- 
jury could  have  been  avoided,  in  spite  of  plaintiff's  negligence, 
by  the  exercise  of  due  care  on  the  part  of  defendant,  then  the 
defendant  would  be  liable,  because  that  would  mean  that  the 
plaintiff's  negligence  did  not  contribute  to  the  injury,  because 
it  was  not  a  proximate  or  direct  cause,"  the  court  evidently 
did  not  mean  to  state  anything  inconsistent  with  the  repeated 
instructions  that  contributory  negligence  (as  defined  above) 
would  alwavs  defeat  a  recovery,  but  merely  meant  to  state 
that  the  injured  party  might  be  negligent,  and  yet  his  negli- 
gence may  be  remote,  and  not  proximate,  in  which  case  he 
could  recover,  because  his  negligence  would  not  be  **contrib- 
utory  negligence."  The  two  illustrations  given  by  the  court, 
which  appellant  excepts  to  in  the  fifteenth  and  sixteenth 
exceptions,  were  intended  to  further  impress  the  instruction 
given.  The  first  illustration  given,  involving  that  the  driver 
saw  or  ought  to  have  seen  the  exposed  condition  of  the  man 
standing  carelessly  in  the  crowded  thoroughfare,  and  there- 
fore, if,  under  such  circumstances,  he  failed  to  observe  due 
care  to  avoid  injury  to  the  man,  this  negligence,  which  arose 
after  discovery  of  the  injured  party's  exposure,  would  be  the 
sole  proximate  cause  of  the  injury,  and  the  careless  exposure 
of  the  injured  person  would  be  a  mere  condition,  and  not  a 
proximate  cause.  The  case  would  be  different  if  the  injured 
person  was  aware  of  the  negligence  of  the  driver,  and,  not- 
withstanding, failed  to  observe  ordinary  care  to  avoid  the  con- 
sequences of  the  driver's  negligence.  In  reference  to  this 
illustration,  viz.  an  injury   inflicted  by  reckless  and  furious 
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driving  in  a  crowded  tborouerhfare,  it  may  be  said  that  such 
injury  was  wantonly  inflicted,  in  which  case  it  is  of  no  con- 
sequence whether  plaintiff's  negligence  was  proximate  or 
remote,  since  it  is  well  settled  that  contributory  negligence 
is  no  defense  when  the  injury  is  wantonly  or  willfully  inflicted. 
The  illustration  of  a  man  injured,  while  standing  on  a  wharf, 
by  the  negligent  management  of  a  steamboat,  was  probably 
based  upon  Tolson's  Case,  supra.  In  that  case  the  supreme 
court  of  the  United  States  said:  '^But  upon  the  question  of 
the  plaintiff's  position  and  attitude  the  evidence  was  conflict- 
ing, and  it  was  indisputable  that  the  steamboat  was  approach- 
ing the  wharf  at  his  [plaintiff's]  call,  and  for  the  purpose  of 
receiving  freight  from  his  hands,  and  that  the  pilot  and  officers 
saw  him  as  he  waited  on  the  wharf.  The  jury  might  well  be 
of  the  opinion  that,  while  there  was  some  negligence  on  bis 
part  in  standing  where  and  as  he  did,  yet  the  officers  of  the 
boat  knew  just  where  and  how  he  stood^  and  might  have 
avoided  injuring  him  if  they  has  used  reasonable  care  to  pre- 
vent the  steamboat  from  striking  the  wharf  with  unusual 
and  unnecessary  violence.  If  such  were  the  facts,  the  defend- 
ant's negligence  was  the  proximate,  direct,  and  efficient  cause 
of  the  injury."  (Italics  ours.)  In  7  Enc.  Law  (2d  Ed.)  pp. 
383-385,  the  rule  is  stated— and,  we  think,  correctlv,  after 
investigation — as  follows:  **A  want  of  ordinary  care  may  be 
said  to  contribute  proximately  to  an  injury  when  it  is  an 
active  and  efficient  cause  of  the  injury  in  any  degree,  however 
slight,  and  not  the  mere  condition  or  occasion  of  it.  But  it 
is  not  a  proximate  cause  of  the  injury  when  the  negligence  of 
the  person  inflicting  it  is  a  more  immediate,  efficient  cause. 
And  so  when  the  negligence  of  the  person  inflicting  the  injury 
is  subsequent  to  and  independent  of  the  carelessness  of  the 
person  injured,  and  ordinary  care  on  the  part  of  the  person 
inflicting  the  injury  would  have  discovered  the  carelessness 
of  the  person  injured  in  time  to  avoid  its  effect  and  prevent 
injuring  him,  there  is  no  contributory  negligence,  because 
the  fault  of  the  injured  party  becomes  remote  in  the  chain  of 
causation.  In  such  a  case  the  want  of  ordinary  care  on  the 
part  of  the  injured  person  is  held  not  a  judicial  cause  [i.  e.  a 
proximate  cause]  of  his  injury,  but  only  a  condition  of  its 
occurrence.  Conversely,  when  the  carelessness  of  the  person 
inflicting  the  injury  is  antecedent  to  the  negligence  of  the 
person  injured,  and  the  latter  might,  bv  ordinary  care,  have 
discovered  the  failure  of  the  former  to  use  such  care  in  time 
to  avoid  the  injury,  there  can  be  no  recovery,  because  the 
intervening  negligence  of  the  injured  person  is  the  direct  and 
proximate  cause  of  the  injury.'*  This  statement  of  the  rule 
is  not  an  exception  to,  or  modification  or  qualification  of,  the 
doctrine  of  contributory  negligence,  but  is  only  an  illustration 
of  that  doctrine,  which  requires  that,  in  order  to  constitute 
contributory  negligence,  the  injured  person's  negligence  must 
directly  and  proximately  cause  the  injury,  combining  and  con- 
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earring  with  the  ne&rligence  of  the  injuring  party.  Farley  v. 
Veneer  Co.,  51  S.  C.  236,  28  S.  E.  193,  401;  Disher  v.  Rail- 
road Co.,  55  S.  C.  IQ2,  ^3  S.  E.  172. 

The  seventh  exception  alleges  error  in  charging  the  jury,  as 
to  contributory,  negligence,  that,  before  they  could  find  for  the 
defendant,  they  must  be  sure  that  contributory  negligence 
had  been  proven;  thereby,  in  effect,  calling  for  a  higher 
degree  of  proof  than  the  law  requires.  We  do  not  think  the 
exception  is  well  taken.  The  burden  was  upon  defendant  to 
establish  the  defense  of  contributory  negligence  to  the  satis- 
faction of  the  jury,  and  that  is  all  that  the  charge  can  be  fairly 
construed  to  mean,  especially  in  view  of  other  portions  of 
the  charge,  wherein  the  jury  were  plainly  instructed  that  in 
determining  the  issues  they  were  to  be  guided  by  the  greater 
weight  or  preponderance  of  the  evidence. 

We  notice  finally  the  tenth  and  seventeenth  exceptions.    The 
court  instructed  the  jury:    ^'But  if  the  evidence  satisfies  you 
that  he  [plaintiff]  was  using  the  force  to  do  the  work  required 
of  him  in  the  usual,  customary  way,  then  I  charge  you  that 
he  was  not  required,  as  section  foreman  and  railway  servant, 
to  find  out  if  there  was  another  safer  way,   because  he  is 
simply  required  to  use  ordinary  care ;  and  the  man  who  does 
ordinary  work  in  the  ordinary  way — in  the  usual  manner,  the 
customary  manner — can  hardly  be  held  guilty  of  negligence." 
Defendant's  ninth  request  to  charge  and  the  court's  response 
thereto  are  as  follows:    *^{g)   If  the  jury  believe  that  the 
force  of  hands  furnished  to  the  plaintiff  was  sufficient  and 
safe  for  doing  the  work  in  hand  in  a  different  way  from  that 
which  he  adopted,  then  the  plaintiff  cannot  recover,   if  the 
evidence  shows  that  his  injury  resulted  from  his  use  of  the 
force  for  the  work  in  a  more  dangerous  way,  unless  the  evi- 
dence also  shows  that  he  was  directed  or  required  by  his 
employer  to  adopt  such  more  hazardous  way."     In  response 
to  this  request  the  court  said:    '4  charge  you  that,  with  the 
modification  that,  if  he  was  doing  the  work  in  the  usual,  ordi- 
nary way, — the  customary  way, — he  was  not  required  to  look 
out  for  another  way."     It   is  expected  that  the  foregoing 
charge  was  erroneous  (i)  in  chargineon  the  facts,  in  violation 
of  the  constitution;  (2)   in  instructing  the  jury,  in  effect,  that 
negligence  is  negative  if  ordinary  work  is  done  in  the  usual, 
customary  manner.     We  think  the    charge  was  erroneous, 
as  alleged.     Ordinary  care,  as  already  approved,  is  that  care 
which  a  person  of  ordinary  intelligence  and  prudence  should 
exercise   under  the  circumstances.     The    charge   made   the 
usual,    customary    way   of  doing  things    a    conclusive  test 
whether  due  care  is  exercised  therein,  whereas  that  is  merely 
evidence  which  should  go  to  the  jury  along  with  the  other  evi- 
dence, leavine  the  jury  to  determine  from  all  the  evidence 
whether  due  care  was  observed.     The  usual,  customary  way 
may  not  be  a  negligent  way,  but  in  this  the  court   left  the 
jury  no  discretion  but  to  find  that  plaintiff  was  not  negligent 
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if  he  was  doing  the  work  in  the  usual,   customary  way.     In 
the  case  of  Bridger  v.  Railroad  Co.,  25   S.    C.  24,  the  circuit 
court  declined  to  charge  that  **the  degree  of  care  required  of 
defendant  is  only  such  as  is  exercised  by  well-regulated  rail- 
roads over  their  turntables,  and  that,  if  defendant  exercised 
such  care  in  this  case,  there  was  no  negligence,"  saying  that 
other  railroads'  negligence  could  not  excuse  negligence  by  this 
defendant,  and  that  it  was  for  the  jury   to  say  whether  there 
was  negligence  here.     The  supreme  court  held  that  there  was 
no  error  in  this.     In  the  recent  case  of  Lowrimore  v.   Manu- 
facturing Co.,  60  S.  C.  168,  38   S.    E.   433,  the  circuit  court 
was  requested  to  charge  the  jury:     '*Ifthe  jury  believe  that 
the  P^almer  Manufacturing  Company  exercised  such  care  as 
other  well-regulated  companies  doing  the  like  business  ought 
to  exercise,  and  as  proper  prudence  demanded  under  the  cir- 
cumstances, nothing  more  can   be  required,  and  they  are  not 
responsible,"  to  which  the  court  replied:     **I  refuse   that 
We  are  not  to  discuss  other  well-regulated  companies,  but  this 
company!"     This  court,  speaking  by  Chief  Justice  Mclver, 
in  overruling  the   exception  to  the  refusal  to  charge,  said: 
** The  question,  as  the  circuit  judge  very   properly  said,. was 
whether  the  defendant  used   proper  care  in  furnishing  ma- 
chinery and  other  appliances  for  the  performance  of  the  work 
required  of  its  employees,  and  not  what  other  well-regulated 
companies  did  or  ought  to  have  done.     What  such  companies 
did  may  possibly  have  had  some  bearing  upon  the  question  of 
fact  as  to  whether  defendant  exercised  proper  care."     The 
principle  announced  in  these  cases  is  as  applicable  to  the  ques- 
tion of  negligence  by  plaintiff  as  to  negligence  by  defendant 
The  following  statement  in  Beach,    Contrib.    Neg.    p.   442,  is 
applicable:    *' Where  an  employee,    in  discharging  the  duty 
required  of  him,  has  the  choice  of  two  ways  of  performing  it, 
— one  entirely  safe,   and  the  other  obviously   and    greatly 
dangerous, — adopts  the  dangerous  way,  and  is  injured,  he  is 
guilty  of  negligence,  which  will  bar  a  recovery  by  him  in  an 
action  against  the  employer,  based  on  the  latter's  negligence; 
and  he  cannot  relieve  himself  of  the  consequences  of  such 
contributory  negligence  by  showing  that  it  was  customarv  to 
perform  the  duty  in  the  dangerous  way."     The  error  in  the 
charge  was  harmful.     There  was  evidence  tending  to  show 
that  the  rails  could  have  been  safely  carried  up  the  embank- 
ment or  fill  which  was  three  or  four  feet  hieh,  by  the  four 
men  constituting  the  usual  force  for  that  season  of  the  year, 
by  carrying  up  one  end  of  the  rail  at  a  time,    instead   of  the 
method  adopted  of  carrying  the  rail,  two   men   at  each  end. 
The  plaintiff,  as  section  master,  directed  the  method  of  hand- 
ling the  rails,  and  according  to  the  complaint  he  was  aware  of 
the  inadequacy  of  the  force,  having  made  protest  concerning 
this.     When,  therefore,  the  defendant  sought  to  show  con- 
tributory negligence  on  the  part  of  plaintiff  in  doing  the  work 
in  a  dangerous  way  when  a  safe  way  was  at  his  choice,  it  was 
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prejudicial  to  have  the  jury  instructed  that  there  was  no  nes:- 
ligence  on  the  part  of  plaintiff  if  the  way  he  adopted  was  cus- 
tomary. It  was  for  the  jury  to  say  whether  such  usual  or 
customary  method  was  such  as  a  careful  and  prudent  person 
should  adopt  under  the  circumstances.  For  this  reason  a^ 
new  trial  must  be  granted.  The  judgment  of  the  circuit  court 
is  reversed,  and  the  case  remanded  for  a  new  trial. 


Louisville  &  N.  R.  Co.  v,  Scanlon. 

{Court  of  Appeals  of  Kentucky ,  Feb,  5,  igoi,) 
[60  S.  W.  Rep.  643.] 

Evidence  of  Custom  to  Disregard  Rules.*— Evidence  that  it  was  the 
custom  of  engineers,  seven  years  before  the  time  under  investigation,  to 
disregard  a  rule  of  a  railroad  company  limiting  the  speed  of  trains,  was 
not  admissible  to  prove  that  the  rule  had  been  abandoned  or  revoked. 

Abandonment  of  Rules — Occasional  Violations. — Occasional  violations 
of  a  rule  of  a  railroad  company  are  not  sufficient  to  prove  that  the  rule 
has  been  abandoned  or  revoked,  where  there  is  nothing  to  show  that  the 
superior  officers  of  the  company  knew  of  such  violations. 

Death  of  Engineer — Contributory  Negligence  in  Allowing  Fireman  to 
Have  Charge  of  Engine.— An  engineer,  killed  in  a  collision  of  his 
engine  with  a  preceding  section  of  his  train  at  a  time-table  station,  was 
guilty  of  gross  negligence  in  suffering  his  fireman,  who  had  not  been 
declared  competent,  to  have  charge  of  the  engine,  and  in  allowing  his 
section  to  approach  the  station  at  a  reckless  speed,  twice  that  allowed 
by  the  rules,  when  it  was  probable  that  the  preceding  section  was 
there  ;  and  therefore,  in  an  action  against  the  railroad  company  to 
recover  for  his  death,  a  peremptory  instruction  to  find  for  defendant 
should  have  been  given. 

Same — Evidence  of  Neglig;ence  Not  Alleged. — As  plaintiff  in  her 
petition  charged  merely  that  defendant's  servants  in  charge  of  the  first 
section  were  negligent  in  not  giving  decedent's  section  the  track,  and 
in  not  protecting  the  rear  of  the  first  section  by  flagmen,  it  was  error 
to  admit  testimony  to  show  negligence  in  running  the  two  sections  so 
close  together,  and  in  failing  to  apprise  decedent  of  the  proximity  of 
the  first  section. 

Appeal  from  circuit  court,  Jefferson  county,  law  and  equity 
division. 

**Not  to  be  officially  reported.'* 

Action  by  Lizzie  A.  Scanlon,  as  administratrix  of  James 
Scanlon,  against  the  Louisville  &  Nashville  Railroad  Com- 
pany to  recover  damages  for  the  death  of  plaintiff's  intestate. 
Judgment  for  plaintiff,  and  defendant  appeals.     Reversed. 

Lyttleton  Cooke  and  Edward  W.   Hines,   for  appellant. 
Matt  O'Doherty  and  R.  C.  Davis,  for  appellee. 

O'REAR,  J.  Appellee,  as  administratrix  of  her  deceased 
husband,  James  Scanlon,  brought  this  action  against  the 
Louisville  &  Nashville  Railroad   Company  to  recover  dam- 

*As  to  employees'  right  to  disregard  rules,  see  Gralveston,  etc.,  Ry. 
Co.  V,  Adams  (Tex.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  274,  and  notes^  277 
et  seq, 

22  (N  s)  A  &  E  R  Cas— 53 
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ages  for  his  death,  which  occurred  on  the  25th  of  August,  1897; 
he  at  that  time  being  in  the  employ  of  the  appellant  as  an 
engineman  in  charge  of  one  of  its  locomotives.  On  the  day 
named  the  freight  train  which  was  being  drawn  by  decedent's 
locomotive  was  the  third  section  of  three  freight  trains  on 
appellant's  road,  being  run  from  Corbin  to  Lebanon  Junction. 
The  second  section  of  this  train  was  a  local  freight.  Decedent 
lost  his  life  by  reason  of  a  rear-end  collision  of  the  third  with 
the  second  section  at  Boston  Station,  in  Nelson  county.  The 
uncontroverted  facts,  in  addition  to  the  above,  were  shown 
to  be  that  the  decedent  had  for  some  years  been  in  the  em- 
ploy of  appellant  in  the  capacity  in  which  he  was  serving: 
thein  when  he  lost  his  life ;  that  he  was  not  in  actual  charge 
of  his  engine  at  the  time  of  the  accident,  but  had  turned  it 
over  to  his  fireman,  one  Kehoe,  who  had  no  certificate  of  his 
capacity  to  handle  it ;  that  the  engine  was  being  run  by  the 
fireman,  who  was,  and  for  some  distance  had  been,  also 
attending  to  the  duties  of  fireman ;  that  the  engineer  occupied 
the  fireman's  position  on  the  left  of  the  locomotive,  and  that 
the  boiler  and  firebox  extended  so  far  into  the  cab  as  to  cut 
ofi  the  view  of  the  engineer's  position  from  the  fireman;  the 
decedent  had  been  eating  his  lunch,  and  joking  with  one  Fish- 
back,  who  was  allowed  by  decedent,  without  other  permission, 
to  ride  upon  his  engine,  and  decedent  was  also  engaged  in 
smoking  his  pipe;  that  the  decedent's  locomotive  was  making 
a  rate  of  speed  of  from  30  to  31;  miles  an  hour,  when  train 
know  as  '' Section  No.  2"  was  discovered  standing  on  the  main 
track  at  Boston  Station ;  that  for  a  distance  of  three-fourths 
of  a  mile  before  reachine  Boston  Station  a  train  on  the  main 
track  at  the  station  could  have  been  seen  by  those  in  char^ge 
of  the  approaching  locomotive ;  that  it  was  late  in  the  after- 
noon, about  6: so  o'clock  p.  m.,  being  between  sundown  and 
dark ;  that  decedent  had  not  caused  the  headlight  of  his  loco- 
motive to  be  lighted,  and  that  the  flagman  of  the  second  sec- 
tion was  more  than  50  feet  to  the  rear  of  his  train,  with  at 
least  a  white  light,  and,  as  the  erreat  preponderance  of  testi- 
mony shows,  with  also  a  red  light ;  that  decedent  first  dis- 
covered the  train  ahead,  and  called  to  his  fireman  to  whistle 
for  brakes,  and  had  to  call  a  second  time,  but  the  fireman  at 
the  instant  was  engaged  in  firing  the  engine,  and  had  not  dis- 
covered the  train  ahead.  When  he  discovered  the  train,  the 
fireman,  as  quickly  as  he  could,  sounded  the  call  for  brakes, 
and  reversed  the  engine;  and,  to  use  his  own  language,  '^She 
flew  forward.  The  reverse  lever  flew  forward.  I  reversed 
her  again.  Then  I  seen  she  was  going  to  hit,  and  there  was  no 
chance  of  stopping  her."  The  fireman  and  Fishback  jumped 
from  the  engine,  while  decedent  sprang  to  his  neglected  post, 
and  died  in  the  effort  to  avert  the  impending  calamity. 

Decedent  knew  that  his  train  was  runniner  in  sections,  and 
had  been  delivered  and  passed  a  satisfactory  examination 
upon  the  book  of  rules  in  use  by  appellant,  which  its  engine- 
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men  were  required  to  familiarize  themselves  with  before 
assuming  their  duties.  Among  these  rules  were  the  follow- 
ing, which  were  in  evidence  in  this  case : 

**(4)  Every  employee  of  this  company  whose  duties  are  in 
any  way  prescribed  by  these  rules  must  always  have  a  copy 
of  them  at  band  when  on  duty,  and  must  be  conversant  with 
every  rule.  He  must  render  all  the  assistance  in  his  power 
in  carrying  them  out,  and  immediately  report  any  infringe- 
ment of  them  to  the  head  of  his  department. 

**(s)  The  fact  that  any  person  enters,  or  remains  in,  the 
service  of  the  company  will  be  considered  as  an  assurance  of 
willingness  to  obey  its  rules.  No  one  will  be  excused  for  the 
violation  of  any  of  them,  even  though  not  included  in  those 
applicable  to  his  department. 

**  (6)  If  in  doubt  as  to  the  meaning  of  any  rule  or  special 
instructions,  application  must  be  made  at  once  to  the  proper 
authority  for  an  explanation.  Ignorance  is  no  excuse  for 
neglect  of  duty. ' ' 

'^(34)  Each  train  running  after  sunset,  or  when  obscured 
by  fog  or  other  cause,  must  display  the  headlight  in  front,  and 
two  or  more  red  lights  in  the  rear.  Yard  engines  must  dis- 
play two  green  lights  instead  of  red,  except  when  provided 
with  a  headlight  on  both  front  and  rear.*' 

**(93)  (b)  Following  sections  of  first-class  trains,  and  all 
second  and  inferior  class  trains,  including  extras,  must 
approach  time-card  stations,  except  where  yard  limits  are 
established,  at  a  speed  not  to  exceed  twelve  miles  per  hour, 
until  the  main  track  is  seen  to  be  clear.  This  does  not  ex- 
cuse trains,  when  detained  to  a  station,  from  flagging  as  pro- 
vided in  rules  96  to  99,  inclusive ;  and  when  a  stop  of  over  two 
minutes  is  made  at  a  station,  at  which  no  time  is  shown,  they 
must  be  protected,  as  provided  in  rule  99. '  * 

**(97)  When  a  freight  train  is  detained  at  any  of  its  usual 
stops  more  than  ten  minutes,  where  the  rear  of  the  train 
can  be  plainly  seen  from  a  train  moving  in  the  same  direction 
at  a  distance  of  at  least  one  half  mile,  the  flagman  must  go 
back  with  the  danger  signals  not  less  than  fifty  feet  from  the 
rear  of  his  train,  and  as  much  further  as  may  be  necessary  to 
protect  his  train ;  but  if  the  rear  of  his  train  cannot  be  plainly 
seen  at  a  distance  of  at  least  one  half  mile,  or  if  it  stops  at 
any  point  that  is  not  its  usual  stopping  place,  the  flagman 
must  at  once  go  back  not  less  than  eighteen  telegraph  poles, 
or  2,700  feet;  and,  if  his  train  should  be  detained  until  within 
ten  minutes  of  the  time  of  a  passenger  train  moving  in  the 
same  direction,  he  must  be  governed  by  rule  99.  When  it  is 
necessary  to  protect  the  front  of  the  train,  the  same  precau- 
tion must  be  observed  by  the  fireman.  If  the  fireman  is  una- 
ble to  leave  the  engine,  the  front  brakeman  must  be  sent  in 
his  place." 

'H120)  Conductors  and  enginemen  will  be  held  equally 
responsible  for  the  violation  of  any  of  the  rules  governing  the 
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safety  of  their  trains,  and  they  must  take  every  precaution  for 
the  protection  of  their  trains,  even  if  not  provided  for  by  the 
rules.  * ' 

*'(i89)  Trains  shall  be  run  under  the  orders  of  their  con- 
ductors, whose  directions  as  to  the  management  thereof  must 
be  observed,  unless  they  are  in  violation  of  the  rules  of  this 
company,  or  involve  any  danger,  in  which  case  enginemen 
shall  call  attention  to  the  facts  as  understood  by  them,  and 
decline  compliance ;  conductors  and  enginemen  being  in  such 
cases  held  equally  responsible.  The  same  also  holds  good  in 
all  cases  of  doubt.  Engrinemen  as  well  as  conductors  must  in 
every  case  absolutely  know  that  they  are  entitled  to  the  track 
before  proceeding.'' 

** (192)  They  will  not  allow  any  person  to  ride  upon  their 
engines  except  master  mechanics,  masters  of  trains,  road 
masters  or  supervisors,  and  as  elsewhere  provided  for  in  the 
rules. 

^'(209)  It  is  the  duty  of  an  engineman  to  handle  his  engine 
at  all  times ;  but  a  fireman  may  handle  it  at  a  station  in  the 
immediate  presence  of  the  engineman,  or  when  from  necessity 
the  engineman  is  temporarily  absent,  provided  the  master 
mechanic  has  declared  him  competent." 

'*(2ii)  They  [enginemen]  will  take  into  consideration  that 
the  lives  of  passengers  and  trainmen,  as  well  as  the  property 
of  the  company,  are  intrusted  to  their  care,  and  it  is  fully 
expected  and  required  that  they  will  not  only  attend  to  and 
obey  all  signals  and  instructions,  but  also  that  they  will  on  all 
occasions  be  vigilant  and  cautious  themselves,  not  trustinsr 
alone  to  signals  or  rules  for  safety." 

It  is  further  admitted,  as  part  of  the  uncontested  facts,  that 
Boston  Station,  at  which  the  accident  occurred,  was  a  time- 
card  station ;  also  that  it  was  a  water-tank  station.  In  addi- 
tion to  the  foregoing  rules  was  another  with  reference  to 
water-tank  stations,  as  follows :  ''  Knoxville  Branch :  Lebanon 
Junction,  Boston,  New  Haven,  Labanon,  Parksville,  Rowland, 
Brodhead,  Livingston,  Hazel  Patch,  Pittsburg,  Lily,  Corbin, 
Williamsburg,  Jellico.  C.  &  O.  S.  R.  R. :  Calvary,  Greenbui^, 
New  Haven,  Lebanon,  Parksville,  Livingston,  and  Cavalry, — 
water  stations  are  regular  stops  for  first  and  second  class 
trains.  All  water  stations  are  regular  stops  for  third  and 
inferior  class  trains.  * ' 

At  the  conclusion  of  the  evidence  in  this  case  appellant 
moved  the  court  for  peremptory  instructions,  which  being 
refused,  the  further  trial  resulted  in  a  verdict  and  judgment 
against  it.  This  appeal  is  prosecuted  to  review  the  rulings  of 
the  court  in  that  respect,  as  well  as  in  the  admission  of  certain 
classes  of  testimony  hereinafter  adverted  to. 

It  was  pleaded  by  appellee,  and  sought  to  be  shown  by  the 
evidence  on  the  trial,  that  the  rules  promulgated  by  appellant 
were  so  habitually  violated  by  its  employees  as  to  amount  to 
an  abandonment  or  revocation  of  them.     On  this  point  we 
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think  the  evidence  was  a  total  failure.  At  the  utmost,  it  was 
shown  by  a  witness,  who  some  seven  years  before  the  acci- 
dent had  been  in  the  employ  of  appellant,  but  discharged, 
that  the  rule  was  broken  then  with  the  knowledge  of  his 
superiors.  But  it  cannot  be  seriously  urged  that  a  custom  of 
seven  years  prior  to  the  time  under  investigation,  not  shown 
by  any  one  to  have  been  since  indulged,  is  admissible  to  prove 
a  present  usage.  The  conductor  and  fireman,  and  perhaps 
a  brakeman  of  the  train  causing  the  accident,  each  testified 
that  the  speed  of  the  train  was  not  above  that  frequently 
attained ;  but  they  neither  show  nor  hint  at  the  fact  that  these 
occasional  violations  were  condoned  by  the  higher  officers  of 
the  road,  or  were  even  known  to  them.  The  tendency  of  the 
law  has  been,  and  is,  to  hold  common  carriers  employing  the 
hazardous  agencies  incident  to  steam-railroad  transportation 
to  the  highest  degree  of  accountability,  going  to  the  extent  of 
requiring  them  to  provide  the  most  modern  and  improved 
machinerv  and  appliances  in  connection  with  the  running  of 
their  trains,  and  holding  them  responsible  to  passengers  and 
shippers  for  every  neglect  of  their  servants.  They,  of  course, 
can  operate  their  trains  only  by  means  of  trainmen,  who  per- 
form their  duties  under  the  direction  of  the  employer.  Modern 
conditions  of  transportation  and  travel  are  such  as  to  make  it 
impossible  to  meet  their  demands  upon  the  larger  railroad 
systems  without  the  use  of  such  carefully  prepared  and 
rigorously  enforced  rules  as  will  reduce  the  carrier's  work  to 
a  well-nigh  perfect  system.  The  very  nature  of  their  busi- 
ness obviously  requires  that  these  employees  in  the  discharge 
of  their  respective  duties,  must  themselves  feel  under  some 
obligation  to  the  public  they  serve.  Not  only  their  own  lives, 
but  those  of  their  fellows,  and  large  moneyed  interest  repre- 
sented by  rolling  stock  and  freight,  all  call  for  the  exercise  by 
the  trainmen  of  a  high  degree  of  caution,  as  well  as  a  strict 
observance  of  those  rules  found  by  experience  to  best  conserve 
their  own  safety  and  that  of  their  charges.  The  responsible 
trainman  who  violates  such  reasonable  rules,  of  which  he  has 
knowledge,  and  which  he  has  undertaken  to  regard,  must  need 
take  upon  himself  the  personal  consequences  of  his  dereliction. 
If  injury  results  to  him  by  reason  of  such  violation,  and  which 
would  not,  in  any  probability,  have  occurred  but  for  it,  he 
alone  should  suffer  the  consequences  of  his  fault. 

The  decedent  was  grossly  negligent  of  his  duties  in  suffering 
his  fireman  to  take  charge  of  and  run  the  ""engine.  Louis- 
ville &  N.  R.  Co.  V.  Moore,  83  Kv.  675.  It  was  equally  negli- 
gent of  him  to  allow  his  train  to  be  run  at  such  reckless  speed 
into  a  station  where  a  section  of  the  same  train  had  a  right 
to  be,  and  probably  was.  It  was  as  negligent  to  run  into  a 
time-card  station  at  a  speed  twice  that  allowed  by  the  rules. 
We  are  convinced  by  the  record  that  decedent's  own  negli- 
gence was  the  sole  proximate  cause  of  the  horrible  misfortune 
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in  which  his  life  was  lost.     The  peremptory  instruction  asked 
for  should  have  been  given. 

In  the  admission  of  evidence  the  trial  court  erred  in  admit- 
ting testimony  touching  the  supposed  neerligence  of  appellant 
in  the  fact  of  running  two  freight  trains  so  close  together,  as 
well  as  to  failure  of  train  dispatcher  to  apprise  decedent  of 
proximity  of  the  train  in  advance.  Neither  of  these  matters 
was  mentioned  in  the  pleadings.  Appellee  in  her  petition 
charged  merely  that  appellant's  servants  in  charge  of  the 
second  section  of  their  train  were  negligent  in  the  matter  of 
not  giving  decedent's  train  the  track,  and  in  not  properly 
protecting  the  rear  of  the  train  by  flagmen,  etc.  She  should 
have  been  confined  in  the  proof  to  the  ground  set  out  in  her 
petition.  For  reasons  indicated,  the  judgment  is  reversed, 
and  cause  remanded,  with  directions  to  set  aside  the  verdict, 
and  grant  appellant  a  new  trial,  and  for  proceedings  consistent 
with  this  opinion. 

McCoy  v,  Norfolk  &  C.   R.  Co. 

{Supreme  Court  of  Appeals  of  Virfcinia^Jan,  //,  rgoi,) 

[37  S.  E.  Rep.  788.] 

Harmless  Error  in  Sustaining  Demurrer  to  Separate  Counts. — Where 
the  second  and  third  counts  in  a  petition  were  but  a  restatement  of  the 
first  in  greater  particularity,  and  any  evidence  admissible  under  them 
was  admissible  under  the  first,  error  in  sustaining  a  demurrer  to  such 
counts  was  harmless. 

Master's  Negligence  in  Failing  to  Maintain  Safe  Couplings  Must  Be 
Proximate  Cause  to  Warrant  Recovery  Where  Also  Negligence  of  Fellow 
Servant.* — In  an  action  by  a  brakeman  against  a  railroad  company  for 
injuries,  an  instruction  that,  if  the  negligence  of  a  fellow  servant  in 
signaling  the  engineer  to  back  the  train  concurred  with  the  negligence 
of  defendant  in  failing  to  maintain  safe  and  sound  couplings,  in  produc- 
ing plaintiff's  injury,  the  concurring  negligence  of  the  fellow  servant 
did  not  affect  the  liability  of  the  company,  and  it  was  liable  for  the  in- 
juries as  though  it  only  was  at  fault,  was  properly  refused,  since  it 
allowed  a  recovery  without  showing  that  the  master's  negligence  proxi- 
mately contributed  to  the  injury. 

Error  to  law  and  chancery  court  of  city  of  Norfolk. 

Action  by  one  McCoy  against  the  Norfolk  &  Carolina  Rail- 
road Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  brings  error.     Affirmed. 

C.  J.  Collins  and  Geo.  Pilcher,  for  plaintiff  in  error. 

D.  Tucker  Brooke,  for  defendant  in  error. 

BUCHANAN,  J.  This  action  was  brought  by  the  plaintiff 
in  error  to  recover  damages  for  injuries  received  by  him  while 
in  the  service  of  the  defendant  company  as  a  brakeman  on 
one  of  its  freight  trains.  The  declaration  contains  three 
counts,  each  of  which  was  demurred  to.     The  court  held  the 

*See  Pool  V.  Southern  Pac.  Co.  (Utah),  16  Am.  &  Eng.  R.  Cas.,  N.  S., 
551,  and  notes y  570. 
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first  count  to  be  good,  and  sustained  the  demurrer  to  the 
other  counts,  which  are  substantially  alike  in  all  material 
respects,  upon  the  ^ound  that  each  of  them  showed  upon  its 
face  that  the  act  of  a  fellow  servant  was  the  proximate  cause 
of  the  injury  complained  of. 

If  it  were  conceded  that  these  counts  were  Rood,  and  that 
the  demurrer  ought  to  have  been  overruled,  we  do  not  think 
that  the  plaintiff  was  prejudiced  by  the  court's  action.  While 
the  second  and  third  counts  set  out  more  in  detail  some  of 
the  grounds  relied  on  to  show  negligence  on  the  part  of  the 
defendant  company  than  is  done  in  the  first  count,  yet  the 
averments  of  that  count  were  clearly  sufficient  to  entitle 
the  plaintiff  to  offer  in  evidence  any  fact  which  was  admissible 
under  the  second  and  third  counts.  This  being  so,  the  action 
of  the  court  in  sustaining  the  demurrer  to  those  counts,  if 
erroneous,  must  be  regarded  as  harmless  error.  Childress' 
Adm'x  V.  Railway  Co..  94  Va.  186,  26  S.  E.  424;  6  Am.  & 
Eng.  Enc.  PI.  &  Prac.  356. 

The  next  and  only  other  assignment  of  error  is  the  court's 
refusal  to  give  instructions  numbered  4  and  5  offered  by  the 
plaintiff,  and  which  are  as  follows: 

**  (4)  If  the  jury  believe  from  the  evidence  that  the  con- 
ductor acquired  knowledge  of  the  defective  and  unsafe  con- 
dition of  the  coupling  before  McCoy  attempted  to  make  it, 
then  the  conductor  was  the  representative  for  the  company 
in  respect  to  this  matter,  and  his  knowledge  became  in  law 
the  knowledge  of  the  Norfolk  &  Carolina  Railroad  Company 
itself ;  and,  even  though  they  shall  further  believe  from  the 
evidence  that  a  fellow  servant  of  the  plaintiff  was  guilty  of 
negligence  in  signaling  the  engineer  to  back  the  train,  and 
such  negligence  contributed  to  the  injury  received  by  infant 
McCoy,  yet  if  they  believe  that  the  fellow  servant's  negli- 
gence, concurring  with  the  negligence  of  the  defendant  rail- 
road company  in  failing  to  maintain  safe  and  sound  couplings 
and  appliances,  produced  the  injury,  this  concurring  negli- 
gence of  the  fellow  servants  does  not  operate  to  relieve  or 
diminish  the  liability  of  the  Norfolk  &  Carolina  Railroad 
Company,  and  it  is  liable  for  the  injuries  as  though  it  only 
were  at  fault. 

"(5)  If  the  jury  believe  from  the  evidence  that  at  the  time 
of  the  injury  to  the  plaintiff,  McCoy,  there  was  trouble  with 
the  coupling  which  the  said  plaintiff  was  ordered  to  make,  and 
that  the  conductor,  knowing  the  fact,  ordered  him  to  substitute 
a  link  and  pin  for  the  defective  automatic  coupling,  which 
said  order  could  only  be  carried  out  by  using  the  hands;  that 
a  fellow  servant  prematurely,  and  without  warning  to  the 
plaintiff,  infant  McCoy,  gave  the  signal  to  the  engineer  to 
back,  and  that  the  said  injury  was  occasioned  by  this  default 
of  the  fellow  servant  concurring  with  the  negligence  of  the 
defendant  company  in  having  defective  couplings, — they  must 
find  for  the  plaintiff. ' ' 
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The  rule  of  law  is  well  settled  that  where  the  servant  is 
injured  through  the  failure  of  the  master  to  perform  any  of 
the  duties  which  the  law  imposes  on  him  personally,  such  as 
providing,  inspecting,  and  keeping  in  repair  and  good  order 
reasonably  safe  and  suitable  machinery,  instrumentalities,  and 
appliances  for  the  use  of  a  servant  in  his  employment,  and 
such  fault  proximately  contributes  to  the  injury,  it  is  no 
defense  for  the  master  that  the  negligence  of  a  fellow  servant 
also  contributed  to  the  injury.  Railroad  Co.  v.  Ampey,  93 
Va.  108,  130,  25  S.  E.  226,  and  cases  cited. 

But,  to  establish  a  case  of  concurring  negligence  in  which 
the  master  will  be  held  liable  notwithstanding  the  negligence 
of  the  fellow  servant,  it  must  appear  that  the  master's  negli- 
gence proximately  contributed  to  the  injury.  If  the  injury 
resulted  from  a  certain  wrongful  act  or  omission,  but  only 
through  or  by  some  intervening  cause,  from  which  last  cause 
the  injury  follows  as  a  direct  and  immediate  consequence, 
the  law  will  refer  the  damages  to  the  last  or  proximate  cause, 
and  refuse  to  trace  it  to  that  which  is  remote.  Cooley,  Torts, 
p.  73;  Railway  Co.  v.  Brown,  91  Va.  668, 672,  67?^,  22  S.  E.  496; 
Railroad  Co.  v.  Tribble's  Adm*r  (Va.)  24  S.  E.  278,  279. 

The  instructions  under  consideration  do  not  clearly,  if  at 
all,  brine  this  distinction  to  the  attention  of  the  jury.  From 
their  language  the  jury  might  very  well  have  believed — at 
least  were  not  precluded  from  believing  — that  the  plaintiff 
would  be  entitled  to  recover  if  the  evidence  showed  that  the 
defendant's  negligence  in  failing  to  maintain  safe  couplings 
caused  the  cars  to  separate,  and  thereby  made  it  necessary 
for  the  plaintiff  to  recouple  them,  thus  remotely  contributing 
to  his  injury,  or  furnishing  an  occasion  for  it;  although  they 
might  have  further  believed  that  the  negligence  of  a  fellow 
servant  in  backing  or  causing  the  train  to  be  backed  suddenly 
and  unexpectedly  would  have  caused  the  injury  even  if  the 
coupling  had  not  been  defective. 

The  rejected  instructions,  if  not  erroneous,  were  mislead- 
ing, and  the  court  did  not  err  in  refusing  to  give  them. 

The  instructions  given  covered  the  case,  we  think,  and  were 
as  favorable  to  the  plaintiff  as  he  was  entitled  to. 

Neither  of  the  assignments  of  error  being  well  founded,  the 
judgment  of  the  circuit  court  must  be  affirmed. 


Louisville  &  N.  R.  Co.  v,  Stubkr. 

(Circuit  Court  of  Appeals  y  Sixth  Circuit,  May  7,  igoi,) 

[108  Fed.  Rep.  934.] 

Master  and  Servant — Negligence  of  Fellow  Servant. — The  general 
rule  is  that  a  master  is  not  liable  for  an  injury  sustained  by  one  servant 
through  the  negligence  of  another  in  the  same  general  service,  in  the 
absence  of  negligence  of  the  master  in  respect  to  those  duties  which  he 
is  universally  regarded  as  having  assumed  toward  his  servants,  such  as 
the  obligation  to  exercise  care  in  the  selection  of  those  to  be  associated 
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with  him,  or  of  a  place  to  carry  on  his  work,  and  proper  tools  or  materials 
with  which  he  is  to  do  it ;  and  there  is  no  sanction  in  the  controllings 
authorities  for  taking^  a  case  out  of  the  general  rule  of  nonliability  for 
the  negligent  acts  of  another  servant  by  refined  distinctions  as  to  who  are 
fellow  servants  based  upon  the  subordination  of  one  servant  to  another 
or  upon  the  circumstance  that  two  servants  are  engaged  in  difiPerent 
departments  of  a  common  service. 

Same — Different  Department  Limitation  of  Fellow-Servant  Rule.* — 
The  principle  underlying  those  decisions  which  hold  a  master  liable 
to  a  servant  for  the  negligent  acts  of  another  servant  in  a  separate 
and  distinct  department  of  the  service  is  that  a  servant  only  assumes 
the  risk  from  the  negligence  of  those  so  closely  associated  with  him 
that  he  is  presumed  to  have  contracted  with  reference  to  such  risk  ;  and 
where  the  duties  of  an  employee  are  such  that  he  is  constantly  sub* 
jected  to  risk  of  injury  from  the  negligence  of  other  employees, 
although  in  a  different  department,  such  principle  does  not  apply, 
but  as  to  him  such  other  employees  are  fellow  servants,  within  the 
rule  which  exempts  the  master  from  liability  for  their  negligence  result- 
ing in  his  injury. 

Same — Railroad  Employees — Trainmen  and  Employees  Riding  in 
Course  of  Duty.f — Plaintiff  was  foreman  of  water  supply  on  a  division 
of  defendant's  railroad,  his  business  being  to  supervise  the  tanks  and 
pumping  machinery  at  the  water  stations  on  such  division,  and  to  keep 
the  same  in  repair.  In  the  performance  of  his  duties  he  was  required 
to  ride  over  the  road  from  station  to  station,  and  was  furnished  with  a 
pass  good  on  all  trains.  While  so  riding  on  a  detached  engine  to  a 
station  where  his  services  were  required,  he  was  injured  in  a  collision 
caused  by  the  negligence  of  the  engineer  in  charge  of  such  engine. 
Heldf  that  he  was  not  a  passenger,  but  was  a  fellow  servant  of  the 
engineer,  for  whose  negligence  causing  his  injury  defendant  was  not 
liable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

John  W.  Judd,  for  plaintiff  in  error. 

J.  N.  Thomason,  for  defendant  in  error. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and 
CLARK,  District  Judge. 

LURTON,  Circuit  Judge.  The  defendant  in  error,  William 
Stuber,  sustained  a  severe  injury  through  the  negligence  of  an 
engineer  in  charge  of  a  detached  engine  upon  which  he  was 
riding.  Both  the  engineer  and  Stuber  were  at  the  time  in 
the  service  of  the  railroad  company.  There  was  a  judgment 
upon  a  verdict  for  defendant  in  error.     102  Fed.  421. 

This  case  turns  upon  the  single  question  as  to  whether  the 
negligent  engineer  and  Stuber  were  fellow  servants.  The  facts 
were  undisputed,  and  were  as  follows :  Stuber  for  many  years 
had  been  the  * 'foreman  of  water  supply**  upon  an  extensive 
division  of  the  railroad  of  the  plaintiff  in  error,  receiving  $80 
per  month.  His  business  was  to  supervise  the  water  tanks 
and  pumping  machinery  at  the  many  water  stations  within 
his  division,  keeping  same  in  good  repair,  and  in  condition  to 
furnish  water  for  the  proper  movement  of  trains.  In  the 
discharge  of  his  duties  he  was  obliged  to  pass  frequently  from 

*See  notes  at  end  of  case. 

fSee  Railey  v.  Garbutt  (Ga.),  20  Am.  &  Eng.  R.  Caa.,  N.  S.,  211,  and 
notff  213  et  seg. 
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The  rule  of  law  is  well  settled  that  wh  authorized  bv    a 
injured  through  the  failure  of  the  mast'  ^j-ee  upon  any  and 
the  duties  which  the  law  imposes  on  ^  \ssary,    at   any  tanL 
providing,  inspecting,  and  keeping  ir  ^♦machinery   at  Hum- 
reasonably  safe  and  suitable  machin   jtached     locomotive   at 
appliances  for  the  use  of  a  servar     ^Through  the  negligence 
such  fault  proximately  contribu  of  this  engine,  a  collision 
defense  for  the  master  that  the   ^fth  a  train,    whereby  Stnber 
also  contributed  to  the   injury  j^y.     The  learned  circuit  judge 
Va.  io8,  130.  25  S.  E.  226.  a'^^jon   of  fellow  servant  did  not 
But,  to  establish  a  case  o^  q^q^  and  the  engineer,  throueh 
the  master  will  be  held  h?,  5een  injured,   and  instructed  the 
of  the  fellow  servant,  it  'f  against  the  plaintifi  in  error.    A 
gence  proximately  cor  y;„.y  to  find  for  the  raibroad  company 
resulted  from  a  certar  ;^^g  engineer  and  Stuber  were  fellow 
through  or  by  some  ^    Xhe  charge  given    and  the  request 
the  injury  follows  -  ^^^ned  as  error.     There  is  no  statute  in 
the  law  will  refer  .//gjjow  servants.     The  question  is.  there- 
and  refuse  to  trr  v- jg^ermined   upon   common-law  principles. 
P«  73 ;  Railway  -^^us  of  the  Tennessee  supreme  court,  the 
T»u     •   ^^'    '  i^^*^  company  to  one  servant  who  has  sus- 
yyi^'^^^^^itbxowgh  the  negligence  of  another  has  been 
all,  brine  t     -^japon  the  subordination  of  the  one  to  the 
their  lanf   /;  /^y^  as  upon  refinements  in  respect  to  different 
least  we    /V/5  of  service.     Railroad  Co.   v.    Carroll,   6  Heisk. 
would     »;;>^iJroad  Co.  v.  Bowler.  9  Heisk.  866;  Raihoad  Co. 
defem    /^^Tenn.  ss";.  6  S.    W.   663;  Mining  Co.   v.  Davis, 
caus^     l-'f  ;n.  719.  18  S.  W.  387;  RaikoadCo.  v.  De  Armond, 
*^^/    f^^73.  5  S.  W.  600,  6  Am.    St.  Rep.  816;  RaikoadCo. 
*^      &^  87  Tenn.  398,  lo  S.  W.  772.  3  L.    R  A.  282.    The 
^      f-  '.{ioo  is.  however,  not  one  of  local  law  to  be  settled  by  the 
^      ^^sio^s  of  the  highest  courts  of  the  state  in  which  the  cause 
'faction  arose,  but  one  of  general  law.     So  far  as  the  supreme 
^)jrt  of  the  United  States  has  authoritatively  determined  the 
^»  applicable  to  such  a  case,  it  is  the  duty  of  this  court  to 
yiow  the  law  thus  determined.     But,  so  far  as  the  question 
fcgs  not  been  thus  authoritatively  settled  by  that  court,  the 
cotntnon  law  applicable  is  to  be  determined  by  a  considera- 
tion of  all  the  authorities  bearing  upon  the  relation  of  master 
and  servant.     Railroad  Co.  v.  Baugh,  149  U.   S.  368,  13  Sup. 
Ct  914*  37  L-  Ed.  772.     There  is  no  authority  for  regarding 
Stuber,  while  being  carried  to  his  work   by  his  employer,  as 
a  passenger.     To  discharge  the  duties  of  his  peculiar  employ- 
ment, it  was  necessary  that  he  should  be  carried  from  one 
place  of  work  to  another,  as  occasion   should  require.    His 
transportation  to  and  from  his  work  was  part  of  his  contract 
of  service,  and  while  being  thus  transported  he  was  as  much 
in  the  service  of  the  company  as  when  engaged  in  the  repair 
or  construction  of  a  water  tank  or  pump.     He  was  traveling 
at  the  time  under  a  single  contract   of  service,  and  his  right 
to  be  carried  free  to  and   from  his  work   is  inseparable  from 
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^•^>  '''^/-  ^^  work,  anci 

>      'S »    "*^  ^vpwn  fare. 


and  no  valid  ground  exists  for 
or  was  in  any  sense  a  pas- 


^^^%i.  ■  settled  that  railway  employees,  while 

^  V'^?^'  ^/                 ^^  their  contract  of  service,  to  and  from 

\',^o/'^'^  "'fp^  '             ,  are  fellow  servants,  and  not  passengers. 

'v;'\^^4?55^^^  tinon    V.     Railroad    Corp.,    lo  Cush.    228, 

'^.  *;fl(,*^'>^^  arried  to  and  from  their  work  upon  a  eravel 

'"^sCt^  Ating   the    train.     In    Seaver    v.    Railroad    Co., 


^<>  /^i^fW^  ^^  ^0^  to  be  passengers,  but  fellow  servants  of 

.^-t>^     "^  466,   a    carpenter,    whose   business    it    was    to 

^ridges  and  fences  along  the  line  of  railroad,  injured 
.  being  carried  free  to  a  place  of  work,  was  held  to  be  a 

'  .ow  servant,  and  not  a  passenger.     In   Ryan  v.   Railroad 

^0.,  23  Pa.  384.  a  laborer  on  a  gravel  train  was  injured 
through  the  negligence  of  the  conductor  or  engineer  while 
being  carried  from  his  residence  to  his  place  of  work.  Held, 
that  there  could  be  no  recovery.  In  McQueen  v.  Railwav 
Co.',  30  Kan.  689,  i  Pac.  139,  a  bridge  painter,  while  being 
transported  over  the  road  to  discharge  the  duties  of  his  place, 
was  held  not  to  be  a  passenger.  In  Railroad  Co.  v.  Smith, 
14  C.  C.  A.  i;o9,  67  FecJ.  524,  31  L.  R.  A.  321,  it  was  held  that 
a  civil  engineer,  charged  with  the  duty  of  looking  after  the 
maintenance  of  bridges,  trestles,  and  water  tanks,  was  not  a 
passenger  when  traveling  over  the  road  in  discharge  of  his 
duties.  In  Tomlinson  V.  Railroad  Co.,  38  C.  C.  A.  148,  97  Fed. 
252,— an  opinion  by  the  circuit  court  of  appeals  for  the 
Eighth  circuit, — it  was  held  that  a  bridge  builder  and  re- 
pairer, whose  duties  called  him  to  various  places  on  the  line 
of  the  railroad  company  employing  him,  was  not  a  passenger 
when  being  carried  over  the  road  to  place  of  work,  but  a 
fellow  servant  with  those  operating  the  train  to  which  his  car 
was  attached.  To  the  same  effect  are  the  cases  of  Tunney 
v.  Railway  Co.,  L.  R.  i  C.  P.  291;  Ross  v.  Railroad  Co.,  5 
Hun,  488,  affinned  in  74  N.  Y.  617,  and  cited  in  91;  N.  Y.  272; 
Russell  V.  Railroad  Co.,  17  N.  Y.  134;  Vick  v.  Railroad  Co., 
9S  N.  Y.  267,  47  Am.  Rep.  36;  Abend  v.  Railroad  Co.,  iii 
111.  203,  53  Am.  Rep.  616;  Kumler  v.  Railroad  Co.,  33  Ohio 
St.  150.  On  this  record  there  can  be  no  question  as  to  the 
right  of  the  defendant  in  error  if  he  had  been  injured  while 
traveling  for  a  purpose  disconnected  with  his  employment. 
He  was  not  so  traveling.  The  cases  of  Doyle  v.  Railroad 
Co.,  162  Mass.  66,  37  N.  E.  770,  25  L.  R.  A.  157;  Doyle  v. 
Railroad  Co.,  166  Mass.  492,  44  N.  E.  611.  33  L.  R.  A.  844; 
McNulty  V.  Railroad  Co.,  182  Pa.  479,  38  Atl.  524.  38  L.  R.  A. 
376;  and  State  v.  Western  Maryland  R.  Co.,  63  Md.  433, — are 
cases  in  which  it  appeared  that  at  the  time  of  the  injury  the 
employee  was  not  in  the  service  of  the  company,  but  was 
traveling  for  his  own  purposes,  and  therefore  a  passenger. 
The  learned  trial  judge  and  the  counsel  for  the  defendant  in 
error  seem  to  place  the  liability  of  the  raikoad  company  upon 
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the  theory  that  only  those  servants  engaged  in  the  same 
department  of  the  service  of  a  common  master  are  to  be 
regarded  as  fellow  servants. 

Stuber,  it  is  said,  had  nothing  to  do  with  the  actual  move- 
ment of  trains  or  engines,  and  was,  therefore,  in  a  different 
department  of  service.  The  ground  upon  which  those  courts 
proceed  which  hold  an  employer  liable  to  his  servants  for 
the  negligent  acts  of  other  servants  in  a  separate  and  distinct 
department  is  that  the  servant  only  accepts  the  risk  of  the 
negligence  of  those  so  closely  associated  with  him  as  that  he 
may  be  supposed  to  have  contracted  with  reference  to  the 
possibility  of  their  negligence,  they  coming  through  such 
association  to  some  extent  under  his  influence.  Railroad  Co. 
V.  Carroll.  6  Heisk.  348,  362,  et  seq. ;  Shear.  &  R.  Neg.  (5th 
Ed.)  §§  237,  238.  But  under  this  rule  it  is  difficult  to  see  its 
application  here.  If  Stuber  had  been  hurt  by  those  encraged 
in  operating  a  train  or  locomotive  while  he  was  repairing  a 
tank  or  pump  on  the  side  of  the  track,  he  might  with  more 
plausibility  have  urged  that  he  could  not  foresee,  when 
accepting  employment,  that  he  would  be  exposed  to  the 
negligence  of  servants  operating  trains.  But  in  the  case  of 
Morgan  v.  Railway  Co.,  L.  R.  i  Q.  B.  149,  the  plaintiff  was 
employed  by  the  railway  company  to  do  work  as  a  carpenter. 
He  was  injured  while  standing  on  scaffolding  at  work  on  a 
shed  close  to  the  line  of  railway,  and  was  injured  by  the 
carelessness  of  some  train  hands  in  shifting  a  locomotive  on 
a  turntable  so  that  it  struck  a  ladder  supporting  the  scaffold- 
ing, by  which  means  the  plaintiff  was  hurt.  It  was  held  that 
the  plaintiff  could  not  recover,  having  been  injured  by  a  fel- 
low servant.     Pollock,  C.  B.,  said: 

'*It  appears  to  me  that  we  should  be  letting  in  a  flood  of 
litigation  were  we  to  decide  the  present  case  in  favor  of  the 
plaintiff.  For,  if  a  carpenter's  employment  is  to  be  distin- 
guished from  that  of  the  porters  employed  by  the  same  com- 
pany, it  will  be  sought  to  split  up  the  employees  in  every  large 
establishment  into  different  departments  of  service.  Although 
the  common  object  of  this  employment,  however  different, 
is  but  the  furtherance  of  the  business  of  the  master,  yet  it 
might  be  said  that  no  two  had  a  common  immediate  object. 
This  shows  that  we  must  not  overrefine,  but  look  at  the 
common  object,  and  not  at  the  common  immediate  object." 

In  the  case  at  bar  Stuber's  employment  required  him  to 
pass  over  the  line  of  railway  continuously  upon  all  kinds  of 
trains.  Thus  he  was  brought  continuously  in  contact  with 
those  operating  the  trains,  and  must,  upon  the  association 
rule,  be  regarded  as  having  foreseen  that  he  would  be  exposed, 
at  least  while  being  carried  to  and  from  his  place  of  work, 
to  the  negligence  of  those  operating  trains.  The  general  rule 
is  that  the  master  is  not  liable  in  the  absence  of  neeligence 
in  respect  to  those  duties  which   he   is  universally  regarded 
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as  having  undertaken ;  such  as  the  obligation  to  exercise  care 
in  the  selection  of  those  to  be  associated  with  him,  or  of  a 
place  to  carry  on  his  work,  and  proper  tools  or  materials  with 
which  to  do  it.  In  the  decisions  of  the  supreme  court  we 
find  no  sanction  for  taking  a  case  out  of  this  general  rule  of 
nonliability  for  the  negligent  acts  of  a  fellow  servant  by  refined 
distinctions  as  to  who  are  fellow  servants,  based  upon  the 
subordination  of  one  servant  to  another,  or  upon  the  circum- 
stance that  two  servants  are  engaged  in  different  departments 
of  a  common  service.  Thus,  in  Steamship  Co.  v.  Merchant, 
133  U.  S.  37S,  10  Sup.  Ct.  397,  33  L.  Ed.  656,  the  department 
theory  was  repudiated  in  respect  to  those  in  service  upon  the 
same  steamship,  and  the  ship's  carpenter  held  to  be  the  fellow 
servant  of  the  stewardess,  though  in  distinct  departments.  In 
Railroad  Co.  v.  Hambly,  154  U.  S.  349.  360,  14  Sup.  Ct.  983, 
986,  38  L.  Ed.  1009,  1013,  a  section  hand  was  held  to  be  the 
fellow  servant  of  those  engaged  in  operating  trains.  Mr. 
Justice  Brown,  in  delivering  the  opinion  of  the  court,  said: 

"To  hold  the  principal  liable  whenever  there  are  gradations 
of  rank  between  the  person  receiving  and  the  person  causing 
the  injury,  or  whenever  they  are  employed  in  different 
departments  of  the  same  general  service,  would  result  in 
frittering  away  the  whole  doctrine  of  fellow  service.  Cases 
arising  between  persons  engaged  together  in  the  same  iden- 
tical service — as,  for  instance,  between  brakemen  of  the  same 
train  or  two  seamen  on  the  same  ship — are  comparatively 
rare.  In  a  large  majority  of  cases  there  is  some  distinction 
either  in  respect  to  grade  of  service  or  in  the  nature  of  the 
employments.  Courts,  however,  have  been  reluctant  to 
recognize  these  distinctions  unless  the  superiority  of  the 
person  causine  the  injury  was  such  as  to  put  him  rather  in 
the  category  of  principal  than  of  agent, — as,  for  example,  the 
superintendent  of  a  factory  or  railway ;  and  the  employments 
were  so  far  different  that,  although  paid  by  the  same  master, 
the  two  servants  were  brought  no  further  in  contact  with 
each  other  than  as  if  they  had  been  employed  by  different 
principals.** 

In  Railroad  Co.  v.  Conroy,  175  U,  S.  323,  328,  20  Sup.  Ct. 
85.  44  L.  Ed.  181,  Ross*  Case,  112  U.  S.  377,  5  Sup.  Ct.  184, 
28  L.  Ed.  787,  was  expressly  overruled,  and  the  last  vestige 
of  authority  for  supposing  that  the  master's  liability  depended 
upon  the  nonsubordination  of  the  injured  servant  to  the  one 
negligently  inflicting  the  injury  disappeared.  Distinctions 
based  upon  gradations  of  rank  and  service  in  separate 
departments  stand  upon  the  same  misconceptions  as  to  the 
ground  upon  which  a  master's  responsibility  to  his  servant  at 
common  law  rests.  Thus  Shaw,  C.  J.,  in  Farwell  v.  Rail- 
road Corp.,  4  Mete.  4Q,  38  Am.  Dec.  339,  replying  to  the 
argument  which  had  been  advanced  in  favor  of  limiting  the 
exception  of  the  master  to  his  servants  to  injuries  resulting 
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from  the  negligence  of  those  directly  associated  with  the 
injured  servant,  said  that  the  argument  in  favor  of  the  dis- 
tinction rested ''upon  an  assumed  principle  of  responsibility 
which  does  not  exist.  The  master,  in  the  case  supposed, 
is  not  exempt  from  liability  because  the  servant  has  better 
means  of  providing  for'  his  safety  when  he  is  employed  in 
immediate  connection  with  those  from  whose  negligence  he 
might  suffer,  but  because  the  implied  contract  of  the  master 
does  not  extend  to  indemnify  the  servant  against  the  negli- 
gence of  any  one  but  himself ;  and  he  is  not  liable  in  tort,  as 
for  the  negligence  of  his  servant,  because  the  person  sufferins: 
does  not  stand  towards  him  in  the  relation  of  a  stranger,  but 
is  one  whose  rights  are  regulated  by  contract,  express  or  im- 
plied.*' In  Railroad  Co.  v.  Conroy,  cited  above,  this  rea- 
soning was  approved,  and  the  rule  touching  the  master's 
responsibility  to  his  servants  was  thus  stated  for  the  court  by 
Justice   Shiras: 

''Unless  we  are  constrained  to  accept  and  follow  the  decision 
of  this  court  in  the  case  of  Railroad  Co.  v.  Ross,  112  U.  S. 
377.  5  Sup.  Ct.  184,  28  L.  Ed.  787,  we  have  no  hesitation  in 
holding,  both  upon  principle  and  authority,  that  the  employer 
is  not  liable  for  an  injury  to  one  employee  occasioned  by  the 
negligence  of  another  engaged  in  the  same  general  undertak- 
ing; that  it  is  not  necessary  that  the  servants  should  be 
engaged  in  the  same  operation  or  particular  work ;  that  it  is 
enough,  to  bring  the  case  within  the  general  rule  of  exemption, 
if  they  are  in  the  employment  of  the  same  master,  engaged  in 
the  same  common  enterprise,  both  employed  to  perform 
duties  tending  to  accomplish  the  same  general  purposes,  or, 
in  other  words,  if  the  services  of  each  in  his  particular  sphere 
or  department  are  directed  to  the  accomplishment  of  the  same 
general  end ;  and  that,  accordingly,  in  the  present  case,  upon 
the  facts  stated,  the  conductor  and  the  injured  brakeman  are 
to  be  considered  fellow  servants  within  the  rule." 

Applying  this  principle,  it  is  clear  that  Stuber  and  the  engi- 
neer, through  whose  negligence  he  was  hurt,  were  servants  of 
a  common  master,  and,  though  not  engaged  "in  the  same 
operation  of  particular  work,"  they  were  both  employed  to 
perform  duties  "tending  to  accomplish  the  same  general  pur- 
poses. ' '  The  services  of  Stuber  in  supplving  trains  with  water 
were  just  as  important  to  the  proper  movement  of  trains  as 
those  of  the  engineer  upon  a  locomotive.  The  services  of 
each  in  his  particular  sphere  were  directed  to  the  accomplish- 
ment of  the  same  general  end.  They  were,  therefore,  fellow 
servants,  without  regard  to  the  intimacy  of  their  association, 
though,  as  we  have  already  seen,  the  duties  of  Stuber  were 
such  as  to  require  that  he  should  be  constantly  carried  to  and 
from  his  work  by  those  engaged  in  the  operation  of  trains 
and  engines.  The  failure  to  instruct  for  the  plaintiff  in  error 
was  an  error,  for  which  the  judgment  must  be  reversed. 
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DIFFERENT  DEPARTMENT  LIMITATION  OF  FELLOW- 
SERVANT  RULE. 

I.  AUTHORITIES  SUPPORTING  THE  DOCTRINE. 

This  doctrine  is  supported  without  qualification  in  a  few  jurisdictions, 
but  many  of  the  highest  authorities  pronounce  it  utterly  illogical ;  and 
in  some  states  where  it  finds  support  there  is  apparently  a  tendency  to 
abandon  it. 

General  Statements  of  the  Doctrine. — A  master  is  not  released  from 
liability  in  all  cases  in  which  a  servant  is  injured  by  the  negligence  of 
another  employee  of  the  same  master.  The  master's  immunity  is  lim- 
ited to  cases  where  the  servants  are  engaged  in  the  same  common  em- 
ployment, that  is,  in  the  same  department  of  duty  ;  but  it  does  not  extend 
to  cases  where  the  servants  are  engaged  in  separate  and  distinct  depart- 
ments. 

United  5/a/^5.— Howard  v.  Canal  Co.,  40  Fed.  Rep.  195  ;  Pike  v.  Chi- 
cago, etc.,  R.  Co.,  41  Fed.  Rep.  95.  But  these  cases  seem  to  be  merely 
followia^  state  decisions.    But  see  section  II  of  this  note. 

Georgia, — Bain  v,  Athens  Foundry  &  Mach.  Works,  75  Ga.  718; 
Krogg  V,  Atlanta,  etc.,  R.  Co.,  77  Ga.  202,  4  Am.  St.  Rep.  79 ;  Cooper  v, 
Mullins,  30  Ga.  150,  76  Am.  Dec.  638.     But  see  section  II  of  this  note, 

Illinois,— Chicago  &  A.  R.  Co.  v.  Hoyt,  31  Am.  &  Eng.  R.  Cas.  309, 
122  111.  369,  12  N.  E.  Rep.  225,  9  West.  Rep.  785 ;  Chicago,  etc.,  R.  Co. 
V.  Kelley,  127  111.  637  ;  Chicago,  etc.,  R.  Co.  v.  Moranda,  93  111.  302,  34 
Am.  Rep.  168,  108  111.  576,  17  Am.  &  Eng.  R.  Cas.  564;  Illinois 
Steel  Co.  V,  Bauman,  178  111.  351,  affirming  78  111.  App.  73  ;  Louisville 
E.  &  St.  Iv.  Con.  R.  Co.  v.  Hawthorn,  147  111.  226,  35  N.  E.  Rep.  534 ; 
Chicago  &  N.  W.  R.  Co.  v,  Snyder,  28  Am.  &  Eng.  R.  Cas.  611, 117  111. 
376,  7  N.  E.  Rep.  604,  reversing  18  111.  App.  640 ;  Peoria,  D.  &  E.  R.  Co. 
V.  Rice,  144  111.  227,  33  N.  E.  Rep.  951 ;  North  Chicago  Rolling  Mill  Co. 
V,  Johnson,  114 111.  57, 29  N.  E.  Rep.  186  ;  Pittsburgh,  etc.,  R.  Co.  v.  Pow- 
ers, 74  111.  341 ;  Ryan  v,  Chicago,  etc.,  R.  Co.,  60  111.  171, 14  Am.  Rep. 
32  ;  Toledo,  etc.,  R.  Co.  v,  Ingraham,  77  111.  309 ;  Toledo,  etc.,  R.  Co.  v. 
O'Connor,  77  111.  391 ;  Western  Stone  Co.  v,  Whalen,  51  111.  App.  512, 
affirmed  151  111.  472. 

/Cansas,—St,  Louis  &  S.  F.  R.  Co.  v.  Weaver,  28  Am.  &  Eng.  R.  Cas. 
341,  35  Kan.  412,   11  Pac.  Rep.   408. 

it'entucky.—homsville.  etc.,  R.  Co.  v,  Cavens,  9  Bush  (Ky.)  559; 
Kentucky  Cent.  R.  Co.  v,  Ackley,  87  Ky.  278 ;  Louisville,  etc.,  R.  Co.  v. 
Rains,  23  S.  W.  Rep.  505,  15  Ky.  L.  Rep.  423;  Louisville,  etc.,  R.  Co. 
V,  Collins,  2  Duv.  (Ky.)  114,  87  Am.  Dec.  486 ;  McLeod  v,  Ginther,  8 
Am.  &  Eng.  R.  Cas.  162,  80Ky.  399  ;  Illinois  Cent.  R.  Co.  v,  Hilliard,  99 
Ky.  684,  18  Ky.  L.  Rep.  505  ;  Louisville  &  N.  R.  Co.  v.  Sheets  (Ky.), 
41  Am.  &  Eng.  R.  Cas.  470,  13  S.  W.  Rep.  248 ;  Volz  v,  Chesapeake,  etc., 
R.  Co.,  95  Ky.  188. 

Louisiana,— '"Dob&on  v.  New  Orleans  &  W.  R.  Co.  (La.) ,  17  Am.  &  Eng. 
R.  Cas.,   N.  S.,  404  ;  Stucke  v.  Railroad  Co.,  50  La.   Ann.   172. 

Missouri,— C3.rd  v,  Eddy,  129  Mo.  510,  36  L.  R.  A.  803  ;  McKenna  v, 
Missouri  Pac.  R.  Co.,  54  Mo.  App.  161  ;  Musick  v,  Jacob  Dold  Packing 
Co.,  58  Mo.  App.  322;  Parker  v,  Hannibal,  etc.,  R.  Co.,  109  Mo.  362, 
50  Am.  &  Eng.  R.  Cas.  521,  46  Alb.  L.  J.  286,  35  Cent.  L.  J.  187  ;  Dixon 
V,  Chicago,  etc.,  R.  Co.,  109  Mo.  413  ;  Sullivan  v,  Missouri  Pac.  R.  Co., 
97   .Mo.  113  ;  Schlereth  v,  Missouri  Pac.   Ry.  Co.,  115  Mo.  87. 

But  see  Corbett  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  26  Mo.  App.  621,  where 
it  was  held  that  a  servant  who  is  injured  as  a  consequence  of  the  neg- 
ligence of  a  fellow  servant  is  debarred  of  recovery  against  the  master, 
although  the  two  servants  were  not  engaged  in  a  common  work  under 
one  common  employment. 

Nebraska,— X^nxon  Pac.  R.  Co.  v,  Billeter,  41  Am.  &  Eng.  R.  Cas. 
431,  28  Neb.  422,  44  N.  W.  Rep.  483 ;  Union  Pac.  Ry.  Co.  v,  Erickson 
(Neb.  1894),  59  N.  W.  Rep.  347. 

Tennessee,— %za\.  Tenn.,  Va.  &  G.  R.  Co.  v,  De  Armond,86  Tenn.  73, 
6  Am.  St.  Rep.  816,  5  S.  W.  Rep.  600  ;  Nashville,  etc.,R.  Co.  v,  Carroll, 
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6Heisk.  (Tenn.)  347  ;  Nashville,  etc.,  R.  Co.  v.  Jones,  9  Heisk.  (Tenn.) 
27  ;  Freeman  v,  Illinois  Cent.  R.  Co.  (Tenn.),  22  Am.  &  Eng^.  R.  Ca»., 
N.  S.,  49  ;  Washburn  v,  Nashville  &  C.  R.  Co.,  3  Head  (Tenn.)  638. 

6^/aA.— Daniels  v.  Union  Pac.  R.  Co.,  6  Utah  357  ;  Webb  v.  Denver, 
etc.,  Western  R.  Co.,  7  Utah  363  ;  Pool  v.  Southern  Pac.  R.  Co.,  7  Utah 
303;  Armstronjjr  &  Oregon  S.  Lr.  A  U.  N.  Ry.  Co.,  8  Utah  420,  32 
Pac.  Rep.  693.     But  see  section  II  of  this  note. 

To  constitute  servants  of  the  same  master  "fellow  servants,"  within 
the  rule  respondeat  superior^  it  is  not  enough  that  they  are  engag-ed  in 
doing  parts  of  the  same  work,  or  in  the  promotion  of  the  same  enterprise 
carried  on  by  the  master,  not  requiring  co-operation  or  bringing  them 
together,  or  in  such  relations  as  that  they  may  have  an  influence  upon 
each  other,  but  it  is  essential  that  at  the  time  it  is  claimed  such  relation 
exists,  they  shall  be  directly  co-operating  with  each  other  in  the  particu- 
lar business  in  hand.  Chicago  &  N.  W.  Ry.  Co.  v,  Moranda,  17  Am.  & 
Eng.  R.  Cas.  564,  108  111.  576. 

In  this  case  the  court  said :  "Where  the  servants  are  not  employed  in 
the  same  department,  but  in  the  same  employment,  the  company  is  lia- 
ble for  their  ordinary  neglect  causing  injury  to  each  other.  Mcl^eod  v. 
Ginther,  8  Am.  &  Eng.  R.  Cas.  162,  80  Ky.  399." 

The  responsibility  of  a  railroad  company  for  injuries  resulting  from 
the  negligence  or  un  skill  fulness  of  its'  engineers  is  graduated  by  the 
classes  of  persons  injured  by  the  engineer's  neglect  or  want  of  skill. 
As  to  strangers,  ordinary  negligence  is  sufficient ;  as  to  subordinate 
employees  associated  with  the  engineer  in  conducting  the  cars,  the 
negligence  must  be  gross  ;  but  as  to  employees  in  a  diflFerent  depart- 
ment of  service,  unconnected  with  the  running  operations,  ordinary 
negligence  may  be  sufficient.  I^ouisville  &  N.  R.  Co.  v,  Collins,  2  Duv. 
(Ky.)  114. 

In  Stucke  v.  Railroad  Co.,  50  La.  Ann.  172,  23  So.  Rep.  342,  it  was 
held  that  when  the  service  to  be  rendered  requires  for  its  performance 
the  employment  of  several  persons,  there  is  necessarily  incident  to  the 
service  the  risk  that  the  others  may  fail  in  the  exercise  of  the  caution 
that  is  essential  to  their  mutual  safety.  Consequently  there  is  implied 
in  the  contract  of  service  in  such  case  that  each  servant  takes  upon 
himself  the  risks  arising  from  the  negligence  of  the  other  while  in  the 
common  employment,  always  provided  the  master  is  not  negligent  in 
the  selection  or  retention  of  the  fellow  servant. 

But  it  is  necessary,  in  order  to  constitute  a  fellow  service  within  this 
rule  that  the  servants  should  be  fellow  laborers  in  the  same  work  or  the 
same  department  of  a  common  employment. 

In  Tennessee,  where  servants  of  the  same  company  are  engaged  in 
different  departments  of  a  common  service,  either  temporarily  or  per- 
manently, they  are  not  fellow  servants.  East  Tenn.,  Va.  &  G.  R.  Co.  p. 
De  Armond,  86  Tenn.  73,  6  Am.  St.  Rep.  816,  5  S.  W.  Rep.  600. 

Here  it  was  said  in  the  opinion  :  "It  is  with  us  well  settled,  whatever 
may  be  the  rule  in  other  states,  that  the  servant  does  not  assume  the 
risk  of  the  negligence  of  another  servant,  where  the  latter  is  engaged 
in  a  different  department  of  the  work  or  service ;  as,  for  instance,  the 
train  crew  do  not  take  risk  of  the  negligence  of  the  track  or  section 
hands ;  nor  where  the  negligent  servant  is  the  superior,  permanently 
or  temporarily,  of  the  injured  one,  having  authority  to  direct  or  control 
the  latter,  does  the  rule  apply.  Haynes  v.  East  Tennessee,  etc.,  R.  R. 
Co.,  3  Cold.  222 ;  Nashville,  etc.,  R.  R.  Co.  v,  Carroll,  6  Heisk.  347  ;  Knoz- 
ville  Iron  Company  v.  Dodson,  7  I^ea  367  ;  Nashville,  etc.,  R.  R.  Co.  v, 
Wheless,  10  Lea  741,  43  Am.  Rep.  317  ;  East  Tennessee,  etc.,  R.  R.  Co.  v. 
Collins,  85  Tenn  827  ;  and  others  might  be  cited.  See  also,  Chicago, 
etc.,  R.  R.  Co.  V,  Ross,  112  U.  S.  377." 

The  rule  respondeat  superior  applies  where  an  employee  of  a  company 
is  injured  by  reason  of  negligence  in  the  discharge  of  duty  of  another 
employee  of  the  same  company,  engaged  in  a  separate  and  distinct 
department,  having  no  immediate  or  necessary  connection  with  that  in 
which  the  injured  employee  is  engaged.  Nashville  &  C.  R.  Co.  v,  Car- 
roll, 6  Heisk.  (Tenn.)  347,  12  Am.  Ry.  Rep.  20. 
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Servants  of  the  same  master,  to  be  fellow  servants,  must  be  such  as 
are  directly  co-operative  with  each  other  in  a  particular  line  of  employ- 
ment.   Webb  V.  Denver  &  R.  G.  W.  R.  Co.,  7  Utah  363,  26  Pac.  Rep.  981. 

In  this  case  the  foUowing^  instruction  was  held  to  be  proper  :  **Tbe 
court  further  charges  you  that  servants  of  the  same  master,  to  be  co-em- 
ployees or  fellow  servants,  so  as  to  exempt  the  master  on  account  of 
injuries  sustained  by  or  resulting  from  the  negligence  of  the  other, 
must  be  such  as  are  directly  co-operating  with  each  other  in  a  particu- 
lar line  of  employment,  or  such  that  their  usual  duties  shall  bring  them 
into  habitual  association,  so  that  in  the  use  of  reasonable  diligence  they 
may  exercise  a  mutual  influence  upon  each  other  promotive  of  proper 
precaution." 

Apparently  Favoring  Doctrine. — In  McNaughton  v.  Railroad  Co. 
(Kng.),  19  Ct.  Sess.  Cas.  271,  the  Lord  Chancellor  said  in  the  opinion  : 
"That  the  master's  liability  might  be  sustained  without  conflicting 
with  the  English  authorities,  on  the  ground  that  the  workmen  in  that 
case  were  engaged  in  totally  different  departments  of  work;  the 
deceased  being  a  joiner  or  carpenter,  who  at  the  time  of  the  accident 
was  engaged  in  repairing  a  railroad  carriage,  and  the  persons  by  whose 
neglig'ence  his  death  was  occasioned  were  the  engine  driver  and  the 
person  who  arranged  the  switches." 

ILLUSTRATIONS. 

Bridge  Watchman  and  Conductor. — ^A  watchman  of  a  railroad  bridge 
and  the  engineer  of  a  train  passing  over  the  bridge  are  not  fellow  serv- 
ants, as  they  are  in  different  departments  of  the  service  and  working 
under  the  immediate  direction  of  different  foremen.  Pike  v:  Chicago, 
etc.,  R.  Co.,  41  Fed.  Rep.  95. 

It  was  said  in  the  opinion  :  **So  far  as  I  am  advised,  the  precise  ques- 
tion now  under  consideration  has  never  been  decided  by  the  supreme 
court  of  the  United  States.  The  case  of  Randall  v.  Railroad  Co.,  109  U.  • 
S.  482,  3  Sup.  Ct.  Rep.  322,  cited  by  defendant's  counsel,  merely  holds 
that  trainmen  employed  on  one  train  in  a  railroad  yard,  are  fellow  serv- 
ants with  trainmen  on  another  train  of  the  same  company  that  is  being 
operated  in  the  same  yard.  The  case  of  Railroad  Co.  v,  Ross,  112  U.  S. 
377,  5  Sup.  Ct.  Rep.  184,  which  has  sometimes  been  cited  in  support  of 
the  proposition  that  persons  employed  in  different  departments  of  a 
given  service  are  not  fellow  servants,  although  the  general  object  to  be 
accomplished  by  the  service  is  the  same,  and  the  employer  the  same,  in 
reality  only  decides  that  the  conductor  of  a  train,  who  has  authority  to 
control  its  movements,  stands  in  the  relation  of  a  vice  principal  to 
other  employees  on  the  same  train.  The  case  appears  to  have  no  imme- 
diate bearing  on  the  question  how  far  the  fact  that  persons  are  employed 
in  different  departments  of  the  same  service,  and  under  different  fore- 
men, will  destroy  the  relation  of  fellow  servant  that  operates  to  relieve 
the  master  from  liability  for  their  negligence." 

The  court  also  said :  **The  decision  in  this  circuit  in  the  case  of  Gar- 
rahy  v.  Railroad  Co.,  supra ^  supplemented  as  it  is  by  the  decision  in 
Sullivan  z/.. Railway  Co.,  supra^  compels  me  to  hold  in  the  case  at  bar, 
that  the  plaintiff  and  the  trainmen,  to  whose  negligent  act  the  injury 
complained  of  is  imputed,  were  not  fellow  servants.  They  were 
engaged  in  different  departments  of  the  defendant's  service,  and  worked 
under  the  immediate  direction  of  different  foremen.  In  the  discharge 
of  their  several  duties,  they  did  not  co-operate  in  such  manner  as  to 
exercise  an  influence  over  each  other's  acts  to  any  greater  extent  than 
trainmen  and  trackmen  usually  co-operate,  and,  according  to  the  authori- 
ties last  cited,  cannot  be  regarded  as  fellow  servants." 

Trackmen  and  Trainmen. — In  Howard  v.  Canal  Co.,  40  Fed.  Rep.  195, 
it  was  held  by  the  United  States  circuit  court  for  the  district  of  Vermont 
that  trackmen,  when  engaged  in  their  own  department  of  the  general 
'service,  are  not  fellow  servants  with  trainmen  engaged  in  their  depart- 
ment, in  such  sense  as  to  exempt  the  master  from  liability  to  the  former, 
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for  injuries  sustained  by  reason  of  the  negligence  of  the  latter.     To  the 
same  effect  is  the  decision  in  Railroad  Co.  v*  O'Brien,  21  Pac.  Rep.  32. 

Blaster  and  Workman  in  Foundry. — One  employed  as  a  blaster  to  re- 
move rock  is  not  a  fellow  servant  of  a  wood  workman  in  a  foundry,  al- 
though they  are  doing  such  work  for  the  same  master.  Bain  v.  Athens 
Foundry  &  Mach.  Works,  75  Ga.  718. 

Section  Foreman  and  Trainmen. — In  an  action  by  a  section  foreman 
for  an  injury  caused  by  the  negligence  of  a  company's  servants  in  run- 
ning a  freight  train  on  a  bridge  being  repaired,  the  court  instructed  the 
jury  for  the  plaintiff  that  if  at  the  time  of  the  injury  the  plaintiff  and 
the  men  in  charge  of  the  freight  train  were  employed  in  different  de- 
partments and  were  not  associated  with  each  other  in  the  performance 
of  their  duties,  but  were  wholly  separated  and  disconnected  from  each 
other  in  the  performance  of  their  duties,  they  were  not  fellow  servants. 
Held,  proper.  Peoria,  D.  &  E.  R.  Co.  f .  Rice,  144  111.  227,  33  N.  B. 
Rep.  951. 

Baggage  Master  and  Engineer. — A  baggage  master  who  has  no  other 
duties  on  the  train  than  the  usual  duties  of  such  an  employee,  is  not  a 
fellow  servant  of  the  engineer  of  the  train,  where  the  question  involved 
is  whether  the  master  is  liable  for  personal  injuries  sustained  by  the 
baggage  master  through  the  negligence  of  the  engineer  in  running  the 
train.  Chicago  &  A.  Ry.  Co.  v.  Swan  (111.),  12  Am.  &  Eng.  R.  Cas.,  N. 
S.,  674. 

Brakeman  and  Foreman  of  Roundhouse. — A  brakeman  is  not  the 
fellow  servant  of  the  foreman  of  the  roundhouse  so  as  to  preclude  recov- 
ery where  he  is  injured  by  the  negligence  of  the  latter  in  sending  out 
an  engine  with  a  defective  boiler.  Chicago,  etc.,  R.  Co.  v.  Shannon, 
43  III.  338. 

Brakeman  Injured  by  Awning  in  Dangerous  Proximity  to  Tracks.— A 
brakeman  is  not  the  fellow  servant  of  the  men  in  the  same  employment 
through  whose  negligence,  in  placing  an  awning  too  near  the  track,  he 
.  is  injured.     Illinois  Cent.  R.  Co.  v.  Welch,  52  111.  183,  4  Am.  Rep.  593. 

Carpenter  Walking  from  Work  and  Engineer. — The  doctrine  that  an 
action  will  not  lie  by  a  servant  against  a  railroad  for  an  injury  sustained 
through  the  default  of  a  fellow  servant  is  held  not  to  apply  to  a  case  where 
a  carpenter,  employed  in  the  company's  shops*  was  injured  in  crossing 
the  track,  by  an  engine,  after  leaving  the  shops  and  while  goinK"  home. 
Ryan  v,  Chicago  &  N.  W.  R.  Co.,  60  III.  171,  12  Am.  Ry.  Rep.  327. 

Employee  Loading  Freight  Cars  and  Switch  Tender. — A  person  en- 
gaged in  loading  freight  cars  is  not  a  fellow  servant  with  the  switch 
tender,  so  as  to  defeat  a  recovery  against  the  company  for  an  injury 
received  by  one  through  the  negligence  of  the  other ;  but  such  switch 
tender  is  a  fellow  servant  with  an  engineer  on  a  switch  engine.  Chicago, 
R.  I.  &  P.  R.  Co   z/.  Henry,  7  III.  App.  322. 

Engineer  and  Section  Hand. — An  engineer  employed  on  an  engine  and 
a  trackman  employed  to  repair  the  track  of  the  same  company  are  not 
fellow  servants.     Chicago  &  N.  W.  R.  Co.  v.  Bliss,  6  111.  App.  411. 

Engineer  and  Employee  Erecting  Fences. — An  engineer,  and  an  em- 
ployee under  charge  of  a  foreman  whose  business  is  the  erection  of  fences 
along  the  right  of  way  are  not  fellow  servants.  Louisville,  E.  Sc  St.  L. 
Con.  R.  Co.  V,  Hawthorn,  45  III.  App.  635. 

Fireman  and  Section  Hand. — In  Chicago  &  Northwestern  Railroad 
Co.  V,  Sweet,  45  III.  197,  a  case  in  which  the  fireman  was  killed  by  reason 
of  the  negligence  of  the  track  repairers,  it  was  held  that  the  doctrine  in 
relation  to  fellow  servants  did  not  forbid  the  action. 

Fireman  Injured  by  Mail  Catcher  in  Dangerous  Proximity  to  Tracks. 
— The  injuries  of  a  fireman  resulted  from  the  dangerous  proximity  of  a 
mail  catcher  to  the  tracks.  Held^  that  he  was  not  the  fellow  servant  of 
the  employees  who  were  responsible  for  the  defect.  Chicago,  etc.,  R. 
Co.  V,  Gregory,  58  111.  272. 

Sailor  Injured  by  Reason  of  Defective  Rigging.— A  sailor  injured  by 
reason  of  defective  rigging  and  tackle  is  not  the  fellow  servant  of  the 
employees  of  the  same  master  whose  duty  it  was  to  see  that  they  were 
not  defective.     Schooner  Norway  v,  Jensen,  52  111.  373. 
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Section  Hand  Injured  by  Lump  of  Coal  Thrown  from  Tender  by  Fire- 
man.— Where  a  servant  whose  duty  it  was,  with  others,  to  repair  and 
keep  in  order  a  section  of  the  road,  while  engaged  in  such  duty,  and 
standing  some  five  or  six  feet  from  the  track  to  avoid  a  passing  train, 
was  struck  by  a  lump  of  coal  which  was  carelessly  cast  by  the  fireman 
of  the  train  from  the  tender,  from  the  effects  of  which  the  person  injured 
died,  held,  that  the  company  was  liable  to  his  personal  representative 
for  damages,  under  the  statute.  The  track  repairer  and  the  fireman  were 
not  fellow  servants.  Chicago  &  N.  W.  R.  Co.  v.  Moranda,  93  111.  302, 
34  Am.  Rep.  170. 

Switchman  Injured  by  Defective  Draw  Bar. — In  Toledo,  etc.,  R.  Co.  v, 
Fredericks,  71  111.  294,  it  appeared  that  the  plaintiff,  a  switchman,  was 
injured  because  of  a  defective  draw  bar  on  a  cat>ooBe.  Held,  that  he 
was  not  the  fellow  servant  of  the  car  inspector  responsible  for  the 
defect. 

Section  Master  and  Engineer. — A  section  master  is  not  a  fellow  serv- 
ant of  a  locomotive  engineer,  injured  while  running  a  train  over  a  de- 
fective track,  caused  by  the  negligence  of  the  section  master,  as  they 
are  not  servants  in  the  same  department  of  service.  St.  L<ouis  &  S.  F. 
R.  Co.  V.  Weaver,  28  Am.  &  Bng.  R.  Cas.  341,  35  Kan.  412, 11  Pac.  Rep. 
408. 

In  this  case  the  court  said :  *'In  the  present  case  the  general  road  mas- 
ter, the  division  road  master,  and  the  section  foreman  and  his  assistants, 
were  in  one  line  of  duty,  while  the  trainmen  were  in  another  and  a  dif- 
ferent line  of  duty,  and  each  set,  within  its  own  line  of  employment, 
represented  the  master  as  to  the  other  set,  and  the  members  of  one  set 
were  not  the  mere  fellow  servants  with  the  members  of  the  other  set. 
The  principal  ground  upon  which  the  doctrine  has  been  established  that 
the  master  is  not  liable  for  any  negligence  that  might  take  place  as  be- 
tween mere  fellow  servants  is  that  such  fellow  servants  work  together 
in  the  same  line  of  employment,  are  intimately  acquainted  with  each 
other,  and,  knowing  each  other  better  than  the  master  could  possibly 
know  any  one  of  them,  they  take  all  risks  of  negligence  on  the  part  of 
their  fellow  servants ;  that  if  any  servant  choose  to  work  with  a  known 
incompetent  or  negligent  fellow  servant,  without  informing  the  master, 
he  himself  should  take  all  the  risks  and  consequences  of  his  fellow  serv- 
ant's negligence  and  incapacity  ;  the  master  being  required  only  to  use 
reasonable  and  ordinary  care  and  diligence  in  the  original  employment, 
and  the  subsequent  retention,  of  only  such  servants  as  are  competent 
and  habitually  careful.     Dow  v.  Kansas  Pac.  R.  Co.,  8  Kan.  642,  646." 

Brakeman  and  Fireman. — A  brakeman  is  not  the  fellow  servant  of  the 
fireman  while  the  latter  is,  according  to  the  custom  of  the  company, 
acting  as  engineer  in  coupling  and  switching  trains.  Louisville  &  N. 
R.  Co.  V.  Moore,  83  Ky.  675. 

Laborer  Loading  Cars  and  Engineer. — A  hand  employed  by  a  railroad 
company  to  load  and  unload  cars  is  not  the  fellow  servant  of  an  engineer 
through  whose  negligence  he  is  injured.  Louisville,  etc.,  R.  Co.  v,  Col- 
lins, 2  Duv.  (Ky.)  114,  87  Am.  Dec.  486. 

Car  Inspector  and  Conductor.— In  Illinois  Cent.  R.  Co.  v,  Hilliard 
(Ky.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  540,  where  it  was  held  that  a  car  in- 
spector and  a  conductor  of  a  freight  train  are  not  fellow  servants,  the 
court  said:  "The  person  employed  at  Mound  Station  to  inspect  each 
car  of  a  train,  and  ascertain  if  it  is  in  a  safe  condition,  was  not  a  fellow 
servant  of  plaintiff;  in  the  sense  of  being  upon  a  common  footing,  and 
agents  of  each  other.  They  acted  in  different  spheres,  and  neither  could, 
or  was  required  to,  know  whether  the  other  was  properly  doing  his 
duty." 

Foreman  of  Track  Repairers  and  Conductors. — In  case  it  is  estab- 
lished by  the  evidence  that  the  plaintiff  was  the  foreman  of  a  gang  of 
lat>orers  who  were  engaged  in  hauling  dirt  with  a  train  of  flat  cars,  and 
sustained  injury  by  a  collision  of  the  train  with  a  cow  on  the  track  in 
the  nighttime,  and  which  accident  was  caused  or  contributed  to  bv  the 
conductor's  abandonment  of  the  train,  the  defendant  will  not  be  relieved 
from  liability  on  the  ground  that  the  plaintiff  and  conductor  were  fellow 
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servants.    Bobson  v.  New  Orleans  &  W.  R.  Co.  (La.),  17  Am.  &  Kng'. 
R.  Cas.,  N.  S.,  404. 

Here  the  court  said:  "We  think  it  clear  that  there  was  neither  fellow 
service  nor  co-association  between  the  plaintiff  (the  foreman)  and  the 
conductor  of  the  freight  train.** 

Trackman  and  Fireman. — A  track  hand  injured  by  the  negrligrence  of 
the  iireman  on  a  train  in  attempting*  to  deliver  a  written  message  from. 
the  road  master  by  throwing  it  wrapped  around  a  stone  from  the  train 
while  it  was  in  motion  cannot  recover  against  the  company,  as  they  were 
fellow  servants,  being  engaged  in  the  same  department  of  service. 
Card  V,  Eddy,  129  Mo.  510,  36  I,.  R.  A.  806. 

Section  Hand  and  Trainmen  of  Construction  Train. — A  section  hand 
engaged  in  ballasting  a  railroad  track  is  a  fellow  servant  of  the  train- 
men on  a  construction  train  which  hauls  the  ballast,  and  there  can  be 
no  recovery  for  his  death  caused  by  the  negligence  of  such  trainmen  in 
backing  the  train  without  warning  so  as  to  run  over  and  kill  him. 
Parker  v,  Hannibal  &  St.  Joseph  R.  Co.  109  Mo.  362,  19  S.  W.  Rep. 
1119,  50  Am.  &  Eng.  R.  Cas.  521. 

Carpenters  and  Foreman  of  Ice  Factory. — ^In  Musick  v.  Jacob  Dold 
Packing  Co.,  38  Mo.  App.  322,  it  was  held  that  the  foreman  of  an  ice 
manufactory  was  not  the  fellow  servant  of  carpenters  through  whose 
negligence  in  removing  the  cover  from  a  hot  water  tank  under  the  floor 
of  the  factory  he  was  iniured. 

Engineer  and  Section  Hand. — An  engineer  upon  a  train  and  a  section 
hand  walking  along  the  track  are  not  fellow  servants.  McKenna  v. 
Missouri  Pac.  R.  Co.,  54  Mo.  App.  161. 

Quarry  Laborer  and  Trainmen. — A  laborer  working  in  defendant's 
quarry,  under  direction  of  a  foreman  having  no  connection  with  the 
train  service,  is  not  a  fellow  servant  of  employees  operating  a  passenger 
train  on  defendant's  line.  Dixon  v,  Chicago  &  A.  R.  Co.,  53  Am.  &  Bng. 
R.  Cas.  589, 109  Mo.  413, 19  S.  W.  Rep.  412. 

Track  Repairer  and  Engineer. — A  track  repairer  and  a  locomotive  en- 
gineer, both  employed  by  the  same  company,  are  not  engaged  in  a  com- 
mon employment,  and  are  therefore  not  fellow  servants.  Schlereth  v, 
Missouri  Pac.  R.  Co.,  115  Mo.  87,  21  S.  W.  Rep.  1110. 

Section  Hand  Injured  by  Coal  Falling  from  Tender  through  Fireman's 
Negligence. — The  plaintiff  was  a  section  man  employed  by  the  defend- 
ant. He  was  engaged  in  repairing  the  roadway,  and  stepped  away  from 
the  track  to  permit  a  fast  passenger  train  to  pass.  He  stood  about  12 
feet  from  the  track.  As  the  train  passed  him,  a  large  piece  of  coal  fell 
from  the  tender,  struck  the  ground,  and  being  shattered,  a  fragment 
rebounded,  and  struck  the  plaintifiP,  injuring  him.  The  evidence  showed 
that  it  required  the  full  capacity  of  the  tender  to  store  enough  coal  to 
supply  the  engine  during  its  run,  and  that  the  tender  had  been  loaded 
to  its  full  capacity  from  a  chute  without  any  precautions  as  to  the  safe 
disposition  of  the  coal  in  the  tender ;  that  it  was  the  fireman's  duty  to 
place  in  safety  any  coal  found  in  a  dangerous  position.  Held^  that 
plaintiff  and  the  fireman  were  not  fellow  servants,  as  employment  in 
the  service  of  a  common  master  is  not  alone  sufficient  to  constitute  two 
men  fellow  servants  within  the  rule  exempting  the  master  from  liabil- 
ity to  one  for  injuries  caused  by  the  negligence  of  the  other.  To  make 
the  rule  applicable,  there  must  be  some  consociation  in  the  same  depart- 
ment of  duty  of  line  of  employment.  Union  Pac.  Ry.  Co.  v.  Erickson 
(Neb.),  59  N.  W.  Rep.  347. 

Trainmen  and  Telegraph  Operators. — A  telegraph  operator  at  a  way 
station,  who  has  no  control  of,  or  connection  with,  the  running  of  trains, 
except  as  a  medium  through  which  orders  from  the  superintendent's 
office  are  communicated  to  servants  of  the  company  in  charge  of  its 
trains,  is  not  the  fellow  servant  of  a  conductor.  The  operator  is 
not  only  engaged  in  a  different  department  of  the  service,  but  is,  in  a 
certain  sense,  the  conductor's  superior,  as  an  aid  or  helper  to  the  super- 
intendent of  trains.  Bast  Tenn.,  Va.  &  G.  R.  Co.  v,  De  Armond,  86 
Tenn.  73,  6  Am.  St.  Rep.  816,  5  S.  W.  Rep.  600. 

Boiler  Manufacturer  and  Fireman. — A   boiler  manufacturer    in    the 
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employ  of  a  company  furnished  a  defective  boiler,  which  exploded  and 
killed  a  fireman.  Heldy  that  the  manufacturer  and  iireman,  being  in 
different  departments,  were  not  fellow  servants.  Nashville  &  D.  R.  Co. 
V,  Jones,  9  Heisk.  (Tenn.)  27, 19  Am.  Ry.  Rep.  261. 

Member  of  Bridge  Crew  Loading  Timbers  on  Car  and  Trainmen  of 
Another  Train.— In  Freeman  v,  Illinois  Cent.  R.  Co.  (Tenn.),  ante,  49, 
where  it  was  held  that  a  member  of  a  bridge  crew  loading  timbers  on  a 
flat  car,  killed  by  a  train  backing  rapidly  into  the  switch  was  not  the 
fellow  servant  of  the  engineer  and  conductor  of  the  backing  train,  the 
court  said :  *'We  think  the  deceased  was  not  a  fellow  servant  with 
the  conductor  and  engineer  of  the  train.  They  were  in  separate  and 
independent  departments.  They  had  no  connection  with  each  other  in 
their  work  and  duties.  Railroad  Co.  v,  Carroll,  6  Heisk.  347 ;  Railroad 
Co.  V,  De  Armond,  86  Tenn.  73, 5  S.  W.  600." 

Doctrine  Applicable  Only  to  Railroad  Companies. — In  Coal  Creek  Co. 
V,  Davis,  90  Tenn.  711, 18  S.  W.  Rep.  387,  it  is  announced  that  the  differ- 
ent department  limitation  is  not  applicable  in  Tennessee  except  as  to 
railroad  companies,  the  court  saying :  '*It  has  been  insisted  that  de- 
ceased and  this  engineer  were  in  different  and  distinct  departments  of 
service,  and  that  for  his  reason  the  fellow^servant  rule  does  not  apply. 
This  different  department  limitation  has  been  adopted  in  this  state,  and 
exists  in  the  law  of  some  two  or  three  others-  The  weight  of  authority 
is  against  it,  as  admitted  by  Judgs  Freeman  in  the  opinion  adopting  it 
as  the  law  of  the  state  in  regard  to  railway  corporations.  Railroad  Co. 
v»  Carroll,  6  Heisk.  347.  The  doctrine  rests  upon  the  theory  that  the 
vast  extent  of  the  business  of  railway  companies  has  led  to  the  division 
of  their  business  into  separate  and  distinct  departments ;  that,  by  reason 
of  this  division,  a  servant  in  one  branch  or  department  has  no  sort  of 
association  or  connection  with  one  in  another  department;  that  this 
absence  of  association  gives  each  servant  no  opportunity  of  observing 
the  character  of  a  servant  in  another  department  of  labor,  and  no 
opportunity  to  guard  against  the  negligence  of  each  servant.  The  want 
of  consociation  is  the  idea  underlying  this  limitation.  This  rule  has 
not  been  extended  by  us  beyond  railway  corporations,  and  we  are  not 
disposed  to  extend  it  further  than  to  the  class  of  employments  to  which 
it  has  been  heretofore  limited.  It  can  have  no  application  in  this  case, 
for  between  the  deceased  and  the  engineer  there  was  the  closest  associa- 
tion ;  and,  the  reason  for  the  limitation  of  the  general  rule  not  existing, 
the  limitation  has  no  application.  The  trial  judge  should  not  have 
charged  upon  this  limitation,  it  not  being  applicable  to  the  case  before 
him.'' 

Laborer  in  Car  Shop  and  Foreman  of  Switchmen. — A  laborer  in  the 
car  shops  of  a  railroad  corporation  and  the  foreman  of  the  switchmen 
in  the  train  department  are  not  fellow  servants.  Pool  v.  Southern  Pac. 
Co.  (Utah),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  551,  7  Utah  303. 

Car  Inspector  and  Brakeman. — A  car  inspector  is  not  a  fellow  servant 
with  a  train  brakeman,  since  they  are  not  engaged  in  the  same  line  of 
work,  or  under  the  control  of  the  same  foreman,  or  do  not  labor  together 
in  such  relation  that  the  one  can  exercise  an  influence  upon  the  other 
promotive  of  a  proper  caution  for  their  mutual  safety.  Daniels  v.  Union 
Pac.  Ry.  Co.,  6  Utah  357,  23  Pac.  Rep.  762. 

It  was  said  in  the  opinion  in  this  case :  ''However  various,  the  deci- 
sions agree  that  the  weight  of  authority  is  that,  in  order  to  constitute 
servants  of  one  master  fellow  servants,  within  the  rule  respondeat  supe^ 
rior^  they  must  be  engaged  in  the  same  line  of  work,  be  under  the  con- 
trol of  the  same  foreman,  be  employed  and  discharged  by  the  same  head 
of  the  department  in  which  they  work  ;  that  they  labor  together  in  such 
personal  relations  that  they  can  exercise  an  influence  upon  each  other 
promotive  of  proper  caution  in  respect  of  their  mutual  safety ;  that  they 
shall  be  at  the  time  of  the  injury  directly  co-operating  with  each  other 
in  the  particular  business  in  hand,  or  that  their  mutual  duties  shall  bring 
them  into  habitual  conassociation,  as  that  they  may  exercise  an  influence 
upon  each  other  promotive  of  proper  caution,  and  to  be  so  situated  in 
their  lalx>r,  to  some  extent,  to  supervise  and  watch  the  conduct  of  each 
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other  as  to  skill,  diligence,  and  carefulness.    Railroad  Co.  v,  Kellj,  127 
111.  637,  21  N.  E.   Rep.  203." 

Foremen  of  Different  Switching  Crews  in  Same  Yard. — The  foremen 
of  two  separate  crews  employed  in  switching*  cars  in  the  same  yard  are 
not  fellow  servants  with  the  members  of  the  crew  not  under  their  indi- 
vidual control.  Armstrong  v,  Oregon  S.  L.  &  U.  N.  Ry.  Co.,  8 Utah  420, 
32  Pac.  Rep.  693. 

But  in  this  case  the  court  said  :  **  We  are  disposed  to  hold  that  the  term, 
'fellow  servants'  should  not  include  the  man  in  authority  with  those 
subject  to  his  orders, — the  one  that  orders  with  those  required  to  obey 
him  ;  nor  should  the  term  include  those  not  so  associated  in  their  employ- 
ment as  to  be  within  the  range  of,  and  subject  to  the  influence  of,  each 
other  while  about  their  work  and  in  the  actual  discharge  of  their  duties. 
It  follows  that  the  foreman  was  not  a  fellow  servant  of  the  plaintiff, 
who  was  his  helper,  and  subject  to  his  orders.  Rolling  Mill  Co.  v.  John- 
son, 114  111.  57,  29  N.  %,  Rep.  386;  Daniels  v.  Railway  Co.  (Utah),  23 
Pac.  Rep.  762 ;  Railway  Co.  v,  Moranda,  108  111.  576  ;  Openshaw  v.  Rail- 
way Co.,  6  Utah  132 ;  Reddon  v.  Railway  Co.,  5  Utah  344,  15  Pac.  Rep. 
262 ;  Railroad  Co.  v,  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184 ;  Railroad 
Co.  V,  Kelly,  127  111.  637,  21  N.  E.  Rep.  203." 

II.  EFFECT  OF  CONSOCIATION    OR   ABSENCE  OF   CONSO- 
CIATION ON  APPLICATION  OF  DOCTRINE. 

I.  General  Statements  of  Rule.— There  are  some  decisions  holding  that 
the  test  of  fellow  service  is  the  existence  or  non-existence  of  consociation 
between  servants  of  a  common  master ;  (and  this  seems  to  be  the  better 
view  with  respect  to  employees  in  different  departments)  that  where 
employees  of  a  common  master  are  associated  together  in  the  performance 
of  their  duties,  or  their  employment  requires  co-operation,  or  brings 
them  together  or  into  such  relations  that  they  can  exercise  an  influence 
upon  each  other  promotive  of  proper  caution,  they  are  fellow  servants, 
within  the  rule  under  which  the  master  is  liable  for  injury  to  one  through 
the  negligence  of  the  other,  whether  they  are  in  the  same  or  in  different 
and  distinct  departments  of  the  service.  And  the  fact  that  they  are  in 
the  same  department  does  not  make  them  fellow  servants  if  there  is  not 
this  connection  between  their  duties. 

United  5/a/^5.— Randall  v,  Baltimore  &  O.  R.  Co.,  IS  Am.  &  Eng.  R. 
Cas.  245,  109  U.  S.  478,  3  Sup.  Ct.  Rep.  322;  King  v,  Ohio,  etc.,  R.  R. 
Co.,  8  Am.  &  EJng.  R.  Cas.  119,  14  Fed.  Rep.  277. 

Arizona, — Hobson  v.  New  Mexico  &  Arizona  R.  Co.  (Ariz.),  28  Am. 
&  Eng.  R.  Cas.  360,  11  Pac.  Rep.  544. 

Georgia, — Cooper  v.  Mullins,  30  Ga.  146. 

Illinois,— IWlnovA  Cent.  R.  R.  Co.  v.  Cox,  21  111.  23 ;  Chicago  and  Alton 
R.  R.  Co.  V.  Keefe,  47  111.  108 ;  Chicago  &  A.  R.  Co.  v.  O'Bryan,  15  111. 
App.  134. 

7«flr/a«a.— Bier  v,  Jeffersonville,  M.  &  I.  R.  Co.,  132  Ind.  78,  31  N.  E. 
Rep.  471. 

AV«/«c^>'.— Kentucky  C.  R.  Co.  v,  Ackley.  87  Ky.  278, 12  Am.  St.  Rep. 
480,  8  S.  W.  Rep.  691,  10  Ky.  L.  Rep.  170. 

Virginia,— yioon  v,  R.  &  A.  R.  Co.,  78  Va.  745  ;  Norfolk,  etc.,  R.  Co. 
V,  Nuckols,  91  Va.  193,  21  S.  E.  Rep.  342;  Madden  v,C,  &  O.  R.,  28  W. 
Va.  610,  57  Am.  Rep.  695 ;  Richmond  &  D.  R.  Co.  v,  Norment,  84  Va.  167, 
4  S.  E.  Rep.  211 ;  Houston  &  T.  C.  R.  Co.  v.  Suess,  37  S.  W.  Rep.  378. 

England.— CodA  Co.  v,  Reid,  3  Macq.  (Eng.)  266. 

The  fellow-servant  rule  does  not  apply  to  a  case  where  the  respective 
situations  of  the  servants  allow  no  opportunity  for  the  exertion  of  a 
mutual  influence  upon  each  other*s  carefulness.  Cooper  v,  Mullins,  30 
Ga.  146. 

Rule  Not  Applicable  Where  Close  and  Habitual  Consociation. — In  Jo- 
liet  Steel  Co.  v.  Shields,  134  111.  209,  25  N.  E.  Rep.  569,  the  court  said : 
"The  rule  in  this  state  is,  where  one  servant  is  injured  by  the  negli- 
gence of  his  fellow  servant,  their  duties  being  such  as  to  bring  them 
into  habitual  association,  so  that  they  may  exercise  a  mutual  influence 
upon  each  other  promotive  of  proper  caution,  and  the  master  is  guilty 
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of  no  neglig'ence  in  employing  the  servant  causing  the  injury,  the  mas- 
ter is  not  liable.  Stafford  r.  Railroad  Co.,  114  111.  244,  2  N.  E.  Rep.  185 ; 
Railway  Co.  v,  Moranda,  93  111.  302  ;  Railroad  Co.  v.  Geary,  110  111.  383  ; 
Railway  Co.  v.  Snyder,  128  111.  655,  21  N.  E.  Rep.  520;  Rolling  Mill  Co. 
V.  Johnson,  114111.  57  ;  Railroad  Co.  v.  Hoyt,  122  111.  369,12  N.  E.  Rep. 
225." 

In  this  case  it  was  held  that  hands  employed  to  keep  the  railroad 
tracks  in  a  mill  in  repair  were  not  fellow  servants  of  the  workman  who 
made  steel  in  the  mill,  as  such  repairs  were  always  made  in  the  absence 
of  the  latter.  See  also,  Cleveland,  etc.,  R.  Co.  v,  McLaughlin,  56  111. 
App.  53. 

In  Norfolk  &  Western  Railroad  Co.  v,  Nuckols,  91  Va.  207,  it  was 
held  that  the  true  criterion  as  to  whether  the  departments  were 
separate  and  distinct  within  the  meanings:  of  the  different  department 
limitation  of  the  fellow-servant  rule  is,  were  they  so  far  separated  from 
each  other  as  to  preclude  the  probability  of  contact,  and  of  danger  to 
employees  of  one  branch  from  the  negligence  of  the  other. 

In  Coal  Co.  v.  Reid,3  Macq.  (Eng.)  266,  the  court  said  :  ''It  is  neces- 
sary, however,  in  each  particular  case,  to  ascertain  whether  the  servants 
are  fellow  laborers  in  the  same  work,  because,  although  a  servant  may 
be  taken  to  have  engaged  to  encounter  all  the  risks  which  are  incident 
to  the  service  which  he  undertakes,  yet  he  cannot  be  expected  to  antici- 
pate those  which  may  happen  to  him  on  occasions  foreign  to  his  employ- 
ment. When  servants,  therefore,  are  engaged  in  diflFerent  departments 
of  duty,  and  an  injury  is  committed  by  one  servant  upon  another  by 
carelessness  or  negligence  in  the  course  of  his  peculiar  work,  it  is  not 
within  exemption,  and  the  master's  liability  attaches  in  that  case  in  the 
same  manner  as  if  the  injured  party  stood  in  no  such  relation  to  him." 

Illustrations— Engineer  and  Switchman.— In  Randall  v,  Baltimore  «3k 
O.  R.  Co.,  15  Am.  Sl  Eng.  R.  Cas.  245,  109  U.  S.  478,  3  Sup.  Ct.  Rep. 
322,  where  it  was  held  that  an  engineer  on  one  train  of  a  company  is  a 
fellow  servant  of  a  brakeman  working  the  switch  for  another  train  of  the 
same  company  on  an  adjacent  track,  the  court  saying :  '*Nor  is  it  neces- 
sary, for  the  purposes  of  this  case,  to  undertake  to  lay  down  a  precise 
and  exhaustive  definition  of  the  general  rule  in  this  respect,  or  to  weigh 
the  conflicting  views  which  have  prevailed  in  the  courts  of  the  several 
states  ;  because  persons  standing  in  such  a  relation  to  one  another  as 
did  this  plaintiff  and  the  engineman  of  the  other  train,  are  fellow  serv- 
ants, according  to  the  very  great  preponderance  of  judicial  authority  in 
this  country,  as  well  as  the  uniform  course  of  decision  in  the  house  of 
lords,  and  in  the  English  and  Irish  courts,  as  is  clearly  shown  by  the 
cases  cited  in  the  margin.  They  are  employed  and  paid  by  the  same 
master.  The  duties  of  the  two  bring  them  to  work  at  the  same  place,  at 
the  same  time,  so  that  the  negligence  of  the  one  in  doing  his  work  may 
injure  the  other  in  doing  his  work.  Their  separate  services  have  an  im- 
mediate common  object — the  moving  of  the  trains.  Neither  works  under 
the  orders  or  control  of  the  other.  Each,  by  entering  into  his  contract 
of  service,  takes  the  risk  of  the  negligence  of  the  other  in  performing 
his  service  ;  and  neither  can  maintain  an  action  for  an  injury  caused  by 
such  negligence  against  the  corporation,  their  common  master." 

The  only  cases  cited  by  the  plaintiff,  which  have  any  tendency  to  sup- 
port the  opposite  conclusion,  are  the  decisions  of  the  supreme  court  of 
Wisconsin  in  Chamberlain  v.  Milwaukee  &  M.  R.  R.  Co.,  11  Wis.  248, 
and  of  the  supreme  court  of  Tennessee  in  Haynes  v.  East  Tennessee  & 
G.  R.  Co.,  3  Cold-  222,  each  of  which  wholly  rejects  the  doctrine  of  the 
master's  exemption  from  liability  to  one  servant  for  the  negligence  of 
another,  and  the  first  of  which  has  been  overruled  by  the  later  cases  in 
the  same  state.  This  action  cannot  therefore  be  maintained  for  the 
negligence  of  the  engineman  in  running  his  engine  too  fast,  or  in  not 
giving  due  notice  of  its  approach." 

Section  Foreman  and  Engineer. — A  common  laborer  employed  by  a 
railroad  company,  and  working  on  a  culvert  under  the  directions  of  a 
section  foreman  is  the  fellow  servant  of  the  conductor  and  engineer 
through  whose  negligence  in  operating  a  train  he  was  injured.     And 
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such  employees  were  engaged  "in  the  same  general  business,"  within 
the  meaning  of  Comp.  Laws  Dak.  Ter.,  §  3753.  Northern  Pac.  R.  Co. 
V.  Hambly,  154  Q.  S.  349, 11  Sup.  Ct.  Rep.  983.  In  this  case  the  court 
snid:  **A8  a  laborer  upon  a  railroad  track,  either  in  switchiug  trains, 
or  repairing  the  track,  is  constantly  exposed  to  the  danger  of  passing- 
trains,  and  bound  to  look  out  for  them,  any  negligence  in  the  manage- 
ment of  such  trains  is  a  risk  which  may  or  should  be  contemplated  by  him 
in  entering  upon  the  service  of  the  company.  This  is  probably  the  most 
satisfactory  test  of  liability.  If  the  departments  of  the  two  servants  are 
so  far  separated  from  each  other  that  the  possibility  of  coming  in  con- 
tact, and  hence  of  incurring  danger  from  the  negligent  performance  of 
the  duties  of  such  other  department,  could  not  be  said  to  be  within  the 
contemplation  of  the  person  injured,  the  doctrine  of  fellow  service  should 
not  apply. 

Contemplated  Risks. — A  car  inspector  is  not  the  fellow  servant  in 
common  employment  of  a  brakeman  in  any  such  sense  as  to  relieve  the 
railroad  company  from  liability  for  injury  to  the  latter  consequent  upon 
the  defective  condition  of  a  car  which  the  former  had  failed  to  note. 
King  V,  Ohio,  etc.,  R.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  119, 14  Fed.  Rep. 
277. 

On  this  point  the  court  said  :  "It  is  not  the  law  in  the  Federal  courts, 
nor  is  it  believed  to  be  the  law  in  all  of  the  State  courts,  that  the  master 
is  relieved  from  responsibility  in  all  cases  in  which  a  servant  is  injured 
by  the  negligence  of  a  fellow  servant.  The  master*s  immunity  is  lim- 
ited to  cases  where  the  servants  are  engaged  in  the  same  common  em- 
ployment ;  that  is  to  say,  in  the  same  department  of  duty.  Such 
immunity  does  not  extend  to  cases  where  the  servants  are  engaged  in 
departments  essentially  foreign  to  each  other.  A  servant  cannot  be 
held  to  have  contemplated,  in  the  adjustment  of  his  wages,  those  dangers 
which  arise  from  the  carelessness  of  fellow  servants,  without  any  ref- 
erence whatever  to  the  nature  of  their  employment  or  duties.  Haugh  v. 
Texas,  etc.,  R.  R.  Co.,  10  Otto;  Indianapolis, etc., R.  R.  Co.  v.  Morgan- 
stein,  Chicago  Xegal  News,*  October  7,  1882,  vol.  15,  No.  4.  But  with- 
out further  discussion  of  the  question  of  the  master's  immunity  I  prefer 
to  rest  the  decision  on  other  ground." 

Teamster  Going  to  and  from  Work  and  Engineer. — A  teamster  who 
hauls  ties  in  the  construction  of  a  railroad  is  not  consociated  with  the 
engine  driver  of  a  train  on  which  the  workmen  ride  to  dinner  so  as  to 
defeat  his  recovery  against  the  common  master  for  injuries  caused  bj 
negligence  of  said  engine-driver.  Hobson  v.  New  Mexico  and  Arizona 
R.  Co.  (Ariz.),  28  Am.  &  Eng.  R.  Cas  360,  11  Pac.  Rep.  545. 

Laborer  on  and  Engineer  of  Wood  Train. — In  Illinois  Central  R.  R.  Co. 
V,  Cox,  21  111.  23,  the  servant  injured  was  a  laborer  on  a  wood  train,  and 
the  injury  was  the  result  of  the  negligenc**  and  want  of  vigilance  on  the 
part  of  the  engineer  and  conductor  running  the  train,  and  it  was  held 
no  recovery  could  be  had.  Here,  they  were  consociated  in  their  ordi- 
nary duties.    They  usually  worked  together. 

Employees  Engaged  in  Different  Bridge  Construction  Work. — In  Bier 
V.  Jeffersonville,  M.  Sl  I.  R.  Co.,  132  Ind.  78,  31  N.  E.  Rep.  471,  where  a 
stone  mason  engaged  in  the  building  of  a  bridge  was  held  to  be  a  fellow 
servant  of  carpenters  at  work  on  the  bridge,  the  court  said :  **The  theory 
of  this  paragraph  seems  to  be  that  because  the  appellant  was  employed  as 
a  stone  mason,  while  the  negligent  employees  were  employed  as  bridge 
carpenters,  each  being  subject  to  the  immediate  supervision  and  control 
of  a  different  foreman,  although  all  were  employed  at  the  same  place 
and  in  the  common  task  of  constructing  a  bridge,  they  were  not  co-em- 
ployees ;  that,  each  being  engaged  in  carrying  on  a  different  and 
distinct  part  of  the  work,  they  belonged  to  different  and  distinct  depart- 
ments, and  the  rule  as  to  fellow  servants  has  no  application.  The  facta 
pleaded  are  not  sufficient  to  require  us  to  investigate  or  pass  upon  the 
soundness  of  the  theory  argued  by  counsel,  for  the  reason  that,  even  in 
courts  which  fully  recognize  the  doctrine  that  servants  employed  in 
different  departments  of  a  great  enterprise  are  not  fellow  servants,  the 
appellant  and  the  negfligent  bridge  carpenters  would  be  held  to  have 
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held  that  relation  to  each  other.  It  clearly  appears  from  the  complaint 
that  they  were  engaged  together,  at  the  same  place,  in  a  work  that  re- 
quired co-operation,  and  such  association  as  would  bring  them  in  fre- 
quent contact  whh  each  other.  Railroad  Co.  v,  O'Bryan,  15  111.  App. 
134 ;  Railroad  Co.  v,  Moranda,  93  111.  302  ;  Railroad  Co.  v,  Moranda,  108 
111.  576." 

Engineer  of  and  Laborer  on  Construction  Train. — In  Chicago  &  Alton 
R.  R.  Co.  V,  Keefe,  47  111.  108,  the  plaintiff  was  a  laborer  on  a  construc- 
tion train,  and  was  injured  by  the  negligence  of  the  engineer  and  con- 
ductor operating  the  train.  It  was  held  the  action  would  not  lie.  Here, 
they  usually  worked  together. 

Employees  in  Sub- Departments  of  Repair  Shops.— A  company's  con- 
struction and  repair  shops  were  divided  into  several  sub-departments, 
known  as  the  car  shop,  paint  shop,  blacksmith  shop,  machine  shop, 
boiler  shop,  roundhouse,  foundry,  and  lumber  yard.  All  of  these  were 
under  a  general  superintendent,  with  a  foreman  for  each  shop.  Gangs 
of  men  from  two  of  the  shops  were  out  moving  cars  when  plaintiff's 
husband,  a  member  of  one  gang,  was  killed  by  the  negligence  of  the 
members  of  the  other  gang  in  pushing  a  car  against  the  one  who  was 
assisting  in  moving.  HeTd^  that  the  deceased  was  a  fellow  servant  with 
all  the  other  men,  and  no  recovery  could  be  had  against  the  company. 
Chicago  &  A.  R.  Co.  v,  O'Bryan,  15  111.  App.  134. 

Employees  of  Different  Trains. — The  employees  of  a  railroad  company 
controlling  and  directing  the  movements  of  one  train  must,  with  refer- 
ence to  those  controlling  another,  be  regarded  as  the  agents  of  the  com- 
pany, and  the  company  is  responsible  for  injuries  to  a  person  of  the  one 
class  resulting  from  the  negligence  of  one  of  the  other.  Louisville,  C. 
&  L/.  R.  Co.  V,  Cavens,  9  Bush  (Ky.)  559.  The  reason  of  this  is  that  they 
have  no  opportunity  to  exercise  a  watchful  care  over  each  other.  Ken- 
tucky C.  R.  Co.  V.  Ackley,  87  Ky.  278,  12  Am.  St.  Rep.  480,  8  S.  W.  Rep. 
691, 10  Ky.  I^.  Rep.  170. 

Employees  of  Different  Shops  Where  Working  Together. — In  Houston 
&  T.  C.  R.  Co.  V,  Suess  (Tex.  Civ.  App.),  37  S.  W.  Rep.  378,  it  was  held 
that  an  employee  in  the  plumbing  shop  of  a  railroad  company  was  the 
fellow  servant  of  an  employee  in  another  shop  of  the  company  with 
whom  he  was  frequently  required  to  work. 

Brakeman  and  Section  Master. — In  Moon  z^.  R.  i&  A.  Railroad  Co.,  78 
Va.  745,  it  was  held  that  a  section  master  in  charge  of  a  squad  of  hands 
altering  and  repairing  the  road,  could  in  no  sense  be  regarded  as  the 
fellow  servant  in  the  same  common  employment  or  department  of 
service  with  the  person  injured,  who  was  a  train  hand  and  brakeman  ; 
as  they  were  not  co-employees  thrown  together  in  performance  of  a 
common  duty,  and  having  opportunity  to  observe  and  judge  of  the  hab- 
its and  qualifications  of  each  other. 

Track  Repairer  and  Engineer. — A  track  repairer  and  engineman, 
though  in  different  departments,  are,  by  the  very  nature  of  their  employ- 
ment, brought  into  frequent  contact,  and  the  risk  of  negligence  by  the 
one  must,  therefore,  be  considered  to  have  been  in  contemplation  of  the 
other  when  service  under  the  common  master  was  accepted.  Norfolk, 
etc.,  R.  Co.  V,  Nuckols,  91  Va.  193,  21  S.  E.  Rep.  342. 

Car  Repairer  and  Engineer. — Plaintiff,  who  was  overhauling  a  car 
on  a  side  track,  was  injured  through  the  negligence  of  an  \sngineer  in 
running  a  train  against  the  car,  while  engaged  in  shifting  cars.  Held, 
that  plaintiff  and  the  negligent  engineer  were  not  fellow  servants. 
Richmond  &  D.  R.  Co.  v,  Nprment,  84  Va.  167,  4  S.  E.  Rep.  211. 

Engineer  of  One  Train  and  Conductor  of  Another. —Where  an  engi- 
neer upon  one  train  of  a  railroad  company  is  injured  by  the  negligence 
of  the  conductor  of  another  train  of  the  company  running  in  an  opposite 
direction,  or  by  the  fault  of  one  of  the  company's  telegraph  operators  in 
transmitting  a  telegraphic  order  to  such  conductor,  such  engineer  being 
wholly  without  fault  or  the  means  of  preventing  such  negligence  or  of 
avoiding  its  consequences  ;  such  engineer  is  not  the  fellow  servant  of 
said  conductor,  nor  is  he  the  fellow  servant  of  said  operator  in  regard 
to  acts  and  telegraphic  orders  between  the  operator  and  said  conductor 
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within  the  rule,  which  exempts  the  company  from  liability  for  the  neg-- 
ligfent  acts  of  fellow  servants  or  persons  engaged  in  the  common  service, 
and  the  company  will  be  held  responsible  for  an  injury  to  such  engineer, 
caused  by  the  negligence  of  such  conductor  or  operator  in  such  manner. 
Madden  v,  C.  &  O.  Ry.  Co.,  28  W.  Va.  610,  57  Am.  Rep.  695. 

In  this  case  the  court  said :  **The  operator  was  employed  in  a  separate 
branch  of  the  service  and  under  the  control  of  other  officers  of  the  com- 
pany. He  was  not  so  situated  and  co-operating  with  Madden  as  to 
enable  the  latter  to  control  or  influence  his  conduct  in  any  manner.*' 

Track  Walker  and  Eng^ineer  Fellow  Servants.— Under  the  common-law 
rule  in  reference  to  fellow  servants,  a  track  walker  for  defendant  com- 
pany, engaged  in  traveling  over  the  road  of  the  company  from  a  point 
where  a  wreck  had  occurred  to  a  point  13  miles  distant,  for  the  purpose 
of  summoning  a  section  gang  to  assist  in  clearing  away  the  wreck,  is  a 
fellow  servant  with  an  engineer  in  charge  of  a  lone  engine  traveling 
over  the  same  road,  in  the  same  direction,  for  the  purpose  of  reaching 
the  nearest  turntable,  so  as  to  turn  his  engine,  and  return  to  assist  at 
the  wreck ;  and,  if  the  track  walker  would  be  injured  by  the  negligence 
of  the  engineer,  he  cannot  recover  damages  from  their  common 
employer.  Stephani  r.  Southern  Pac.  R.  Co.,  19  Utah  196,  57  Pac.  Rep. 
34. 

III.  WEIGHT  OF  AUTHORITY  AGAINST  THE  DOCTRINE. 

The  different  department  doctrine  prevails  in  comparatively  few  juris- 
dictions, and  in  many  states  it  has  been  declared  unsound  either  expressly 
or  by  necessary  implication,  as  will  be  seen  from  an  examination  of 
the  cases  cited  in  this  section. 

General  Statement  of  View. — All  who  serve  the  same  master,  work 
under  the  same  control,  deriving  authority  and  compensation  from  the 
same  source,  and  are  engaged  in  the  same  general  business,  though  in 
different  grades  and  departments  of  it,  are  fellow  servants,  each  taking 
the  risk  of  the  other's  negligence. 

United  67fl/<f  J.— Northern  Pac.  R.  Co.  v.  Charless,  162  U.  S.  359,  4 
Am.  &  Eng.  R.  Cas.,  N.  S.,  128. 

Arkansas,— ^t,  I^ouis,  A.  A  T.  R.  Co.  v,  Triplett,  54  Ark.  289,  11  L. 
R.  A.  773,  15  S.  W.  831,  16  S.  W.  266. 

Florida.— l?2.xti&\i  v,  Pensacola  &  A.  R.  Co.,  28  Fla.  251,  9  So.  Rep.  696. 

lndiana,~Co\\xmhM^  &.  I.  C.  R.  Co.  v.  Arnold,  31  Ind.  174  ;  Indianapolis 
&  St.  L.  Ry.  Co.  V.  Johnson,  102  Ind.  352,  26  N.  E.  Rep.  200 ;  Indiana  Car* 
Co.  V.  Parker,  100  Ind.   181 ;  Gorraley  v,  Ohio,  etc.,  R.  Co.,  72  Ind.  31 ; 
Bogard  v.  Louisville,  E.  &  St.  P.  R.  Co.,  100  Ind.  491;    Bier  v.  Jeffer- 
sonville,  M.  &  I.  R.  Co.,  132  Ind.  78,  31  N.  K.  471. 

Contra. — In  Indiana  a  railroad  company  is  liable  to  a  servant  for  an 
injury  occasioned  by  the  negligence  of  other  servants  of  the  company, 
where  the  duties  of  the  latter,  in  connection  with  which  the  injury  hap- 
pened, were  not  common  nor  in  the  same  department  with  those  of  the 
injured  servant,  and  where  the  negligence  of  the  injured  servant  did  not 
contribute  to  produce  the  injury.  Gillenwater  v,  Madison  &  I.  R.  Co., 
5  Ind.  339.  See  also,  Fitzpatrick  v.  New  Albany,  etc. ,  R.  Co.,  7  Ind.  436  ; 
Ohio,  etc.,  R.  Co.  v.  Tindall,  13  Ind.  366;  Wilson  v,  Madison,  etc.,  R. 
R.  Co. ,  18  Ind.  226.     But  these  cases  have  been  disapproved. 

Maryland.— BaAtJmore  Elevator  Co.  v.  Neal,  65  Md.  438. 

Massachusells. —Holden  v.  Fitchburg  R.  Co.,  129  Mass.  268,  37  Am.  Rep. 
343,  2  Am.  &  Eng.  R.  Cas.  94  ;  Farwell  v.  Boston  &  W.  R.  Corp.,  4 
Mete.  (Mass.)  49,  38  Am.  Dec.  339. 

Michigan.— E,nnght  v.  Toledo,  A.  A.  &  N.  M.  R.  Co.,  93  Mich.  409,53 
N.  W.  536 ;  Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271,  18  Am.  St.  Rep.  441, 
41  Am.  &  Eng.  R.  Cas.  414,  44  N.  W.  ^^ep.  270 :  Hunn  v,  Michigan  C.  R. 
Co.,  41  Am.  &  Eng.  R.  Cas.  452,  78  Mich.  513,  7  L.  R.  A.  500,  44  N.  W. 
Rep.  502  ;  Quincy  Min.  Co.  v.  Kitts,  42  Mich.  34,  3  N.  W.  Rep.  240. 

Minnesota.— lAn&^^W  v.  Woods,  41  Minn.  212 ;  Neal  r.  Northern  P. 
R.  Co.,  57  Minn.  365,  59  N.  W.  312;  Roberts  v,  Chicago,  St.  P.,  M.  &  O. 
R.  Co.,  33  Minn.  218,  22  N.  W.  389;  Foster  v,  Minnesota  C.  R.  Co., 
14  Minn.  360,  Gil.  277. 

New  York. — Stevenson  r.  Atlantic  Mail  Steamship  Co.,  57  N.  Y.  108. 
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North  Carolina. — Hardy  v,  Carolina  C.  R.  Co.,  76  N.  Car,  5, 14  Am.  Ry. 
Rep.  309 ;  Dobbin  v,  Richmond  &  D.  R.  Co.,  81  N.  Car.  446 ;  Ponton  v. 
Wilmington  &  W.  R.  Co.,  6  Jones  (N.  Car.)  245;  Kirk  v,  Atlanta,  etc., 
Air-Line  R.  Co.,  94  N.  Car.  625,  55  Am.  Rep.  621,  25  Am.  <&  Eng.  R.  Cas. 
507. 

North  Dakota.— Zll  v.  Northern  Pac.  R.  Co.,  1  N.  Dak.  336. 

Ohio.— Utile  Miami  R.  Co.  v.  E^itzpatrick,  42  Ohio  St.  318  ;  Cleveland, 
C.  &  C.  R.  Co.  V.  Keary,  3  Ohio  St.  201. 

C^r^-^e^w.— Knahtla  z/."  Oregon  Short  Line  &  U.  N.  R.  Co.,  21  Ore.  136, 
27  Pac.  Rep.  91 ;  Miller  v.  Southern  Pac.  Co.,  48  Am.  &  Eng.  R.  Cas. 
294.  20  Ore.  285,  26  Pac.  Rep  70. 

Pennsylvania.— Key&tone  Bridge  Co.  v.  Newberry,  96  Pa.  St.  246,  42 
Am.  Rep.  543 ;  Lehigh  Valley  Coal  Co.  v.  Jones,  S6  Pa.  439 ;  Menach 
V.  Pennsylvania  R.  Co.,  53  Am.  &  Eng.  R.  Cas.  198,  150  Pa.  St.  598,  25 
Atl.  Rep.  31,  30  W.  N.  C.  548 ;  New  York,  L.  E.  &  W.  R.  Co.  v.  Bell,  28 
Am.  &  Eng.  R.  Cas.  338,  112  Pa.  St.  400,  4  Atl.  Rep.  50;  Lewis  v.  Sei- 
fert,  116  Pa.  628,  11  Atl.  Rep.  514. 

/^hode  Island.— Brodeur  v.  Valley  Falls  Co.,  16  R.  I.  448, 17  Atl. 
54  ;  Hanna  v.  Granger,  18  R.  I.  507. 

South  Carolina. — Conlin  v.  Charleston  City  Council^  15  Rich.  (S.  Car.) 
201. 

Texas.— DallsLS  z/..Gulf,  etc.,  R.  Co.,  61  Tex.  196,  21  Am.  &  Eng.  R. 
Cas.  575  ;  Galveston,  etc.,  R.  Co.  v.  Farmer,  73  Tex.  87  ;  Houston  &  T. 
C.  R.  Co.  V.  Rider,  62  Tex.  267  ;  International,  etc.,  R.  Co.  v.  Ryan,  82 
Tex.  565;  St.  Louis,  A.  &  T.  R.  Co.  v.  Welch,  72  Tex.  298, 2  L.  R. 
A.  839,  10  S.  W.  529 ;  Trinity  &  S.  Ry.  Co.  v.  Mitchell,  72  Tex.  609, 
10  S.  W.  698  ;  Missouri  Pac.  R.  Co.  v.  Watts,  22  Am.  &  Eng.  R.  Cas.  277, 
63  Tex.  549 ;  Douglas  v.  Texas  Mex.  R.  Co.,  63  Tex.  564 ;  Texas  &  P. 
R.  Co.  V.  Scott,  64  Tex.  549 ;  Texas,  etc.,  R.  Co.  v.  Harrington,  62  Tex. 
597,  21  Am.  &  Eng.   R.  Cas.  571. 

yir/^nia.— Norfolk  &  W.  R.  Co.  v.  Donnelly,  53  Am.  &  Eng.  R.  Cas. 
571,  88  Va.  853,  14  S.  E.  Rep.  692,  16  Va.  Law  J.  214  ;  Norfolk  &  W.  R. 
Co.  V.  Nuckols,  91  Va.  193,  21  S.  E.  342. 

Enj^land.— Charles  v.  Taylor,  L.  R.  3  C.  P.  Div.  492,  38  L.  T.  N.  S. 
773,  27  Week.  Rep.  32  ;  Hutchinson  v.  York,  N.  &  B.  R.  Co.,  5  Ex.  343, 
19  L.  J.  Ex.  296,  6  R.  Cas.  580;  Lovell  v.  Howell,  L.  R.  1  C.  P. 
Div.  161,  45  L.  J.  C.  P.  N.  S.  387,  34  L.  T.  N.  S.  183,  24  Week.  Rep.  672 ; 
Waller  v.  South  Eastern  R.  Co.,  9  Jur.  N.  S.  501,  32  L.  J.  Ex.  205,  11  W. 
R.  731, 8  L.  T.  325,  2  H.  i&  C.  102 ;  Warburton  v.  Great  Western  R.  Co.,  L. 
R.  2  Ex.  30,  36  L.  J.  Ex.  9,  15  L.  T.  301,  15  W.  R.  108,  4  H.  i&  C.  695. 

In  St.  Louis  Southwestern  R.  Co.  v.  Henson,  61  Ark.  302,  the  court 
declared  the  fact  that  the  injured  employee  and  the  employee  whose 
negligence  caused  the  injury  were  in  different  departments  was  **of  no 
consequence  further  than  it  may  tend  to  show  whether  or  not  the  injury 
complained  of  was  within  the  risks  incident  to  the  employment.** 

It  is  immaterial  that  the  injured  servant  was  not  employed  in  the 
same  kind  of  work  as  that  of  the  servants  who  were  negligent,  provided 
they  were  negligent  in  furthering  the  same  object,  and  there  is  one 
general  object  in  attaining  which  the  injured  servant  was  exposed  to 
risk.     Blake  v.  Maine  C.  R.  Co.,  70  Me.  60. 

A  master,  guilty  of  no  personal  negligence  or  misconduct,  is  not  liable 
to  one  servant  for  injuries  caused  by  the  negligence  or  misconduct  of  a 
fellow  servant  engaged  in  the  same  general  business,  even  though  the 
two  servants  are  engaged  in  separate  and  distinct  departments  of  the 
same  general  business.  Foster  v.  Minnesota  C.  R.  Co.,  14  Minn.  360 
<Gil.  277). 

In  Mississippi  it  has  been  held  error  to  charge  that  the  plaintiff  can 
recover  if  the  injury  may  be  referred  to  the  carelessness  of  other 
agents  and  servants  of  the  defendant,  employed  in  a  department  distinct 
from  that  in  which  the  plaintiff  was  engaged,  and  over  whom  he  had 
no  control.     New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Hughes,  49  Miss.  258. 

To  constitute  one  a  fellow  servant  within  the  meaning  of  the  law  that 
precludes  a  recovery  from  the  employer  in  damages  for  a  personal  injury 
inflicted  through  the  negligence  of  a  fellow  servant,  it  is  not  necessary 
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that  the  person  occasioning'  the  injury  and  the  one  injured  be  at  the  time 
engaged  in  the  same  particular  work ;  it  is  sufficient  if  thej  are  in  the 
employment  of  the  same  master,  eng^ag^ed  in  the  same  common  work, 
and  performing-  duties  and  services  for  the  same  g-eneral  purpose.  New 
York,  etc.,  R.  Co.  v.  Bell,  112  Pa.  St.  400,  28  Am.  &  Eng.  R.  Cas.  338. 

ILLUSTRATIONS. 

Trainmen  on  Roadbed.— In  Northern  Pac.  R.  Co.  v.  Charless,  162  U. 
S.  359,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  128,  where  it  was  held  that  railroad 
laborers  employed  under  a  foreman  in  keeping-  a  portion  of  the  track  in 
repair  are  fellow  servants  ^with  employees  upon  a  freight  train,  the 
court  said  :  **  We  think  it  was  error  to  submit  to  the  jury  the  question  of 
the  negligence  of  the  employees  on  the  extra  freight  train  in  failing  to 
give  the  signals  of  its  approach.  This  failure,  assuming  that  it  consti- 
tuted negligence,  was  nothing  more  than  the  negligence  of  co-servants 
of  the  plaintiff  below  in  performing  the  duty  devolving  upon  them. 
The  principle  which  covers  the  facts  of  this  case  was  laid  down  in  Ran- 
dall V,  Railroad  Co.,  109  U.  S.  478,  15  Am.  A  Eng.  R.  Cas.  243,  and  that 
case  has  never  been  overruled  or  questioned.  The  Ross  Case,  112  U.  S. 
377, 17  Am.  &  Eng*-R.  Cas.  501,  is  a  different  case,  and  was  decided  upon 
its  own  peculiar  facts.  See  Railroad  Co.  v,  Baugh,  149  U.  S.  368,  380, 
54  Am.  Sl  Eng.  R.  Cas.  328.  Among  the  latest  expressions  of  opinion 
of  this  court  in  regard  to  views  similar  to  those  stated  in  the  case  in  109 
U.S.,  ^»/ra,  is  the  case  of  Railroad  Co.  v,  Hambly,  154  U.  S.  349.  It 
seems  to  us  that  the  Randall  and  the  Hambly  Cases  are  conclusive,  and 
necessitate  a  reversal  of  this  judgment.  In  the  Hambly  Case  it  was 
held  that  a  common  day  laborer,  in  the  employ  of  a  railroad  company, 
who,  while  working  for  the  company,  under  the  orders  and  direction  of 
a  section  boss  or  foreman,  on  a  culvert  on  the  line  of  the  company's 
road,  received  an  injury  through  the  negligence  of  a  conductor  and  of 
an  engineer  in  moving  a  particular  passenger  train  upon  the  company's 
road,  was  a  fellow  servant  with  such  engineer  and  with  such  conductor, 
in  such  a  sense  as  exempts  the  railroad  company  from  liability  for  the 
injury  so  inflicted.  We  are  unable  to  distinguish  any  difference  in 
principle  arising  from  the  facts  in  these  two  cases." 

Car  Repairer  and  Trainmen. — Where  a  car  repairer  receives  injury 
through  the  negligence  of  employees  of  the  same  company  engaged  in 
moving  cars,  the  fact  that  such  repairer  was  in  no  way  connected  with 
the  running  of  the  cars,  but  was  engaged  in  a  separate  department, 
will  not  control  in  determining  whether  he  was  a  fellow  servant  of 
those  whose  negligence  brought  about  his  injury.  St.  Louis,  A.  &  T. 
R.  Co.  V.  Triplett,  54  Ark,  289,  16  S.  W.  Rep.  831,  48  Am.  &  Eng.  R. 
Cas.  284. 

Engineer  and  Shovelers  on  Gravel  Train. — Prior  to  the  enactment  of 
chapter  3744,  Laws  1887,  a  master  was  not  liable  or  responsible  to  one 
servant  for  personal  injuries  received  in  the  course  of  his  employment 
through  the  negligence  of  a  fellow  servant,  when  engaged  in  a  common 
work,  or  in  the  same  general  undertaking,  and  the  engineer,  fireman» 
brakeman,  and  shovelers  on  a  gravel  train,  engaged  in  loading,  hauling> 
and  unloading  gravel  in  repair  of  the  road-bed,  are  fellow  servants 
engaged  in  the  same  common  work,  and  the  employer  company,  prior 
to  the  passage  of  said  statute,  was  not  liable  to  one  of  such  shovelers 
for  personal  injury  received  in  consequence  of  the  negligence  of  the 
engineer  in  putting  the  handling  of  his  engine  in  the  hands  of  his  fire- 
man, who  was  either  careless  or  unskilled  in  the  management  of  such 
machines.     Parrish  v.  Pensacola  &  A.  R.  Co.,  28  Fla.  251,  9  So.  Rep.  696. 

Master  Machinist  and  Train  Fireman  under  His  Control. — A  master 
machinist  who  has  the  immediate  charge,  control,  and  direction  of  the 
engines  and  other  machinery  of  a  railroad  company,  and  the  repairs 
thereof,  and  the  control  and  direction  of  the  engineers  and  firemen  on 
the  trains,  is  the  fellow  servant  of  such  a  fireman.  Columbus  A  I.  C. 
R.  Co.  V.  Arnold,  31  Ind.  174,  99  Am.  Dec.  621. 

On  this  point  the  court  said:  **In  Gillenwater  v.  Madison, etc.,  R.  R. 
Co.,  5  Ind.  339  [61  Am.  Dec.  101],  and  Fitzpatrick  v.  New  Albany,  etc.,  R. 
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R.  Co.,  7  Id,  436,  it  was  held  that  a  railroad  company  is  liable  to  a  servant 
for  an  injury  occasioned  by  the  negligence  of  other  servants  of  the  com- 
pany, where  the  duties  of  the  latter,  in  connection  with  which  the  injury 
happens,  are  not  common  or  in  the  same  department  with  those  of  the 
injured  servant,  and  where  the  negrligence  of  the  latter  has  not  contrib- 
uted to  produce  the  injury.  It  is  now  settled  in  this  state  that  the 
employer  is  not  liable  for  an  injury  to  one  employee,  occasioned  by  the 
neglijsrence  of  another  engaged  in  the  same  general  undertaking.  Ohio, 
etc.,  R.  R.  Co.  V.  Tindall,  13  Ind.  366  (74  Am.  Dec.  259) ;  Wilson  v,  Mad- 
ison, etc.,  R.  R.  Co.,  IS  Id,  226;  Slattery  «/.  Toledo,  etc.,  Ry.  Co.,  23 
Id.  81 ;  Ohio,  etc.,  R.  R.  Co.  v.  Hammersley,  28  Id.  371.  In  Slattery 
V.  Toledo,  etc.,  R.  R.  Co.,  supra,  Wordbn,  J.,  quotes  with  approbation 
from  the  decision  in  Wright  v.  New  York  Central  R.  R.  Co.,25N. 
Y.  562,  as  follows :  'Neither  is  it  necessary,  in  order  to  bring  a  case 
within  the  general  rule  of  exemption,  that  the  servants,  the  one  that 
suffers  and  the  one  that  causes  the  injury,  should  be  at  the  time 
engaged  in  the  same  operation  or  particular  work.  It  is  enough  that 
they  are  in  the  employment  of  the  same  master,  engaged  in  the  same 
common  enterprise,  both  employed  to  perform  duties  and  services 
tending  to  accomplish  the  same  general  purposes,  as  in  maintaining 
and  operating  a  railroad,  operating  a  factory,  working  a  mine,  or  erect- 
ing a  building.  The  question  is  whether  they  are  under  the  same  gen- 
eral control.'  " 

Brakeman  and  Switchman. — A  brakeman  on  a  train  and  one  whose 
duty  and  business  is  to  attend  a  switch  are  engaged  in  the  same  general 
undertaking,  and  the  company  is  not  liable  to  one  for  an  injury  caused 
by  the  negligence  of  the  other.  Slattery  v.  Toledo  &  W.  R.  Co.,  23  Ind. 
81. 

Trainmen  and  Tunnel  Repairer  Riding  to  Work. — Trainmen  are  fellow 
servants  of  a  tunnel  repairer  being  transported  from  one  place  to 
another  on  the  company's  cars.  Capper  v.  Louisville,  E.  &  St.  L.  R.  Co., 
21  Am.  &  Bn^.  R.  Cas.  525,  103  Ind.  305,  2  N.  E.  Rep.  749. 

Track  Repairer  and  Engineer. — A  track  repairer  and  an  engineer  and 
others  engaged  in  running  a  train  are  in  the  same  general  undertaking, 
and  are  therefore  fellow  servants.  Gormley  v.  Ohio  &  M.  R.  Co.,  5  Am. 
&  Eng.  R.  Cas.  581,  72  Ind.  31. 

On  this  point  the  court  said :  '^Counsel  for  appellant  insist  that  the 
deceased  was  not  a  fellow  servant,  in  the  same  line  or  department  of 
employment,  with  the  engineer  and  fireman  whose  drunkenness  and 
negligence  caused  the  injury,  and  the  company  should  have  been  held 
liable.  After  citing  and  quoting  from  Gillen water  v.  The  Madison, 
etc.,  R.  R.  Co.,  5  Ind.  339;  Fitzpatrick  v.  The  New  Albany,  etc.,  R.  R. 
Co.,  7  Ind.  436 ;  The  Ohio,  etc.,  R.  R.  Co.  v.  Tindall,  13  Ind.  366 ;  Wilson 
V.  The  Madison,  etc  .  R.  R.  Co.,  18  Ind.  226,  and  The  Chicago,  etc.,  Ry. 
Co.  V.  Harney,  28  Ind.  28,  counsel  say :  *We  are  aware  that  the  late  de- 
cisions of  this  state  repudiate  the  claim  on  which  we  rest  the  case  at  bar  ; 
but  our  object,  in  citing  these  earlier  authorities  is  to  recall  the  fact  that 
there  has  been  a  conflict  in  the  Indiana  cases.' 

"The  cases  cited  by  counsel  were  not  overlooked,  but  were  referred  to 
and  explained  or  disapproved  in  the  later  cases.  Slatterv's  Adm'r  v. 
The  T.  &  W.  Ry.  Co.,  23  Ind.  81 ;  The  Columbus,  etc.',  Ry.  Co.  r. 
Arnold,  31  Ind.  174;  Wilson  v.  The  Madison,  etc.,  R.  R.  Co.,  18  Ind.  226  ; 
The  Pittsburg,  etc.,  Rv.  Co.  v.  Ruby,  38  Ind.  294;  Sullivan  7/.  The  T., 
W.  &  W.  Ry.  Co.,  58  Ind.  26." 

Laborer  on  Gravel  Train  and  Engineer  Not  Fellow  Servants.— A  laborer 
on  a  gravel  train,  who,  under  contract,  is  entitled  to  be  carried  to  and 
from  his  place  of  loading  on  a  train,  is  not  a  fellow  servant  with  the 
engineer  of  the  locomotive  that  draws  the  train,  and  may  recover  from 
the  company  for  an  injury  received  through  the  gross  negligence  of 
such  engineer.  Fitzpatrick  v.  New  Albany  &  S.  R.  Co.,  7  Ind.  436. 
But  this  case  has  been  disapproved.  See  Gormley  v.  Ohio  &  M.  R.  Co., 
5  Am.  A  Eng.  R.  Cas.  581,  72  Ind.  31. 

Machinist  Selecting  Engine  and  Engineer. — A  master  machinist, 
though  acting  in  a  distinct  and  special  employment  in  making  the  se- 
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lection  of  an  eafifine,  is,  nevertheless,  a  fellow  servant  with  those  who 
operate  the  machine.  Cumberland  &  P.  R.  Co.  v.  Slate,  44  Md.  283,  45 
Md.  229. 

Switchmen  and  Trainmen. — A  company  employed  A.,  who  was  care- 
ful and  trusty  in  his  general  character,  to  tend  the  switches  on  their 
road;  and  after  he  had  been  long*  in  their  service  they  employed  B.  to 
run  a  passenger  train  of  cars  on  the  road,  B.  knowing  the  employment 
and  character  of  A.  Heldy  that  the  company  were  not  answerable  to 
B.  for  an  injury  received  by  him,  while  running  the  cars,  in  consequence 
of  the  carelessness  of  A.  in  the  management  of  the  switches.  Farwell 
V,  Boston  &  W.  R.  Corp.,  4 Mete.  (Mass.)  49,  38  Am.  Dec.  339. 

In  this  case  it  is  said  in  the  opinion  of  the  court:  **  When  the  object  to 
be  accomplished  is  one  and  the  same,  when  the  employers  are  the  same, 
and  the  several  persons  employed  derive  their  authority  and  their  com- 
pensation from  the  same  source,  it  would  be  extremely  difficult  to 
distinguish  what  constitutes  one  department,  and  what  a  distinct  depart- 
ment of  duty.  It  would  vary  with  the  circumstances  of  every  case.  If  it 
were  made  to  depend  upon  the  nearness  or  distance  of  the  persons  from 
each  other,  the  question  would  immediately  arise,  how  near  or  how  dia- 
tant  must  they  be  to  be  in  the  same  or  different  departments?  In  a 
blacksmith's  shop,  persons  working  in  the  same  building,  at  different 
fires,  may  be  quite  independent  of  each  other,  though  only  a  few  feet 
distant.  In  a  ropewalk,  several  may  be  at  work  on  the  same  piece  of 
cordage,  at  the  same  time,  at  many  hundred  feet  distant  from  each  other, 
and  beyond  the  reach  of  sight  and  voice,  and  yet  acting  together.  Be- 
sides, it  appears  to  us  that  the  argument  rests  upon  an  assumed  princi- 
ple of  responsibility  which  does  not  exist.  The  master,  in  the  case 
supposed,  is  not  exempt  from  liability  because  the  servant  has  better 
means  of  providing  for  his  safety,  when  he  is  employed  in  immediate 
connection  with  those  from  whose  negligence  he  might  suffer,  bat 
because  the  implied  contract  of  the  master  does  not  extend  to  indemnify 
the  servant  against  the  negligence  of  any  one  but  himself  ;  and  he  is 
not  liable  in  tort,  as  for  the  negligence  of  his  servant,  because  the  per- 
son suffering  does  not  stand  towards  him  in  the  relation  of  a  stranger, 
but  is  one  whose  rights  are  regulated  by  contract,  express  or  implied. 
The  reasons  here  set  forth  are  a  strong  answer  to  the  position  taken  in 
the  Illinois  cases.  They  show  an  obvious  impracticability  in  trying  to 
gauge  the  liability  of  an  employee,  in  a  complex  business,  by^  the  inde- 
pendence of  its  different  branches,  or  by  the  intercommunication  of 
those  employed.  ■  Not  only  would  it  be  almost  impossible,  inmany  case«, 
to  separate  the  work  into  distinct  departments,  and  to  discern  their 
dividing  lines,  but  incidental  duties,  changing  the  relations  of  workmen 
to  each  other,  would  vary  also  the  master's  liability.  He  would  thus  be 
liable  for  the  negligence  of  a  servant  at  one  time  or  place,  and  not  at 
another.  Without  a  personal  supervision  of  all  his  help  in  all  their 
work,  he  could  not  know  when  he  was  responsible  and  when  he  was 
not.  Moreover,  such  a  rule  would  govern  the  liability  of  a  master 
when  the  groundwork  upon  which  the  rule  is  founded  did  not  exist.- 
For,  if  the  test  of  liability  be  that  of  the  separate  and  independent 
duties  of  the  servants,  they  may  nevertheless  be  so  near  each  other 
as  to  be  able  to  exert  a  mutual  influence  to  caution;  or,  if  it  be  that 
of  association,  they  may  still  be  in  the  same  department,  but  unable, 
from  their  duties  or  position,  to  exert  such  influence." 

Brakeman  and  Workmen  Setting  Up  Derrick. — In  Holden  v.  Fitch- 
burg  R.  Co.,  2  Am.  &  Eng.  R.  Cas.  94, 129  Mass.  268,  it  was  held  that  the 
rule  of  law,  that  a  servant  cannot  maintain  an  action  against  his  mas- 
ter for  an  injury  caused  by  the  fault  or  negligence  of  a  fellow  servant, 
is  not  confined  to  the  case  of  two  servants  working  in  company,  or  hav- 
ing opportunity  to  control  or  influence  the  conduct  of  each  other,  but 
extends  to  every  case  in  which  the  two,  deriving  their  authority  and  their 
compensation  from  the  same  source,  are  engaged  in  the  same  business, 
though  in  different  departments  of  duty ;  and  it  makes  no  difference 
that  the  servant  whose  negligence  causes  the  injury   is  a  submanager 
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or  foreman,  of  higher  grade  or  greater  authority  than  the  plaintiff,  and 
that  a  company  is  not  liable  for  injuries  to  a  brakeman  through  the 
negligence  of  workmen  setting  up  a  derrick  too  near  the  track. 

Founder  in  Blast  Furnace  and  Engineer  Moving  Cars  on  Furnace 
Track. — A  founder  in  a  blast  furnace  for  the  manufacture  of  pig  iron, 
who  has  a  separate  department — the  inside  work  of  the  furnace— and 
who  has  nothing  to  do  with  the  other  departments,  except  when  acting 
through  the  general  management  of  the  foreman  or  boss  of  such  depart- 
ments, is  a  fellow  servant  of  an  engineer  whose  business  it  is  to  move 
the  cars  on  the  furnace  track  as  desired  in  the  business,  and  he  assumes 
the  risk  that  said  cars  might  be  handled  negligently  by  said  engineer. 
Adams  v.  Iron  Cliffs  Co.,  41  Am.  &  Eng.  R.  Cas.  414,  78  Mich.  271,  44 
N.  W.  Rep.  270,  18  Am.  St.  Rep.  441. 

In  this  case  the  court  said  :  **By  an  equal  division  of  this  court  in 
Sell  V,  Charles  Rietz  Bros.  &  Lumber  Co.,  70  Mich.  479,  it  was  held  that 
the  plaintiff  who  worked  in  the  saw  mill  of  the  company  was  a  fellow 
servant  of  the  men  in  charge  of  the  warehouse  kept  for  the  storage  of 
salt.  It  appeared  in  that  case  that  the  saw  mill  and  salt  block  were  run 
in  conjunction,  but  the  business  of  one  was  really  separate  and  distinct 
from  the  other.  For  that  reason  the  court  divided.  Here  it  was  all  one 
business,  but  divided  into  different  departments." 

Servants  in  Different  Departments  of  Same  Work.— All  those  servants 
included  in  the  different  departments  of  the  work  of  constructing  a  rail- 
road trestle  are  fellow  servants,  as  the  trestle  is  not  a  structure  fur- 
nished by  the  defendants,  for  their  employees  to  work  on,  but  is  a  part 
of  the  construction  of  the  road  and  a  part  of  the  work  they  themselves 
are  employed  to  perform  under  the  common  service.  Lindvall  v.  Woods, 
39  Am.  &  Eng.  R.  Cas.  339,  41  Minn.  212,  4  L.  R.  A.  793,  42  N.  W.  Rep. 
1020. 

Yard  Inspector  and  Yard  Foreman. — Where  a  yard  inspector  and  yard 
foreman  are  employed  at  the  same  yard  by  the  same  company,  but  their 
separate  services  have  an  immediate  and  common  object — the  moving 
of  trains— and  neither  works  under  the  order  of  the  other,  but  both  are 
subject  to  the  control  of  the  same  yard  master,  they  are  fellow  servants, 
and  the  company  is  not  liable  to  either  for  the  negligence  of  the  other 
in  the  performance  of  his  service.  Fraker  v,  St.  Paul,  M.  &M.  Ry.  Co., 
15  Am.  &  Eng.  R.  Cas.  256,  32  Minn.  54,  19  N.  W.  Rep.  349. 

Car  Repairer  and  Yard  Master,— In  Kirk  v,  Atlanta  &  C.  A.  L.  R.  Co. 
25  Am.  &  Eng.  R.  Cas.  507,  94  N.  Car.  625,  55  Am.  Rep.  621,  it  was  held 
the  term  fellow  servant  includes  all  who  serve  the  same  master,  work 
under  the  same  contracts,  derive  authority  and  compensation  from  the 
same  source,  and  are  engaged  in  the  same  general  business,  although 
it  may  be  in  different  grades  and  departments  of  it ;  and  that  a  car 
repairer  was  a  fellow  servant  of  a  yard  master  who  was  acting  with  the 
former  in  the  same  general  scope  of  employment  voluntarily. 

Engineer  and  Brakeman  on  Different  Trains.— An  engineer  in  charge 
of  a  locomotive  on  one  train  of  cars  of  a  railroad  company  is  in  a 
branch  or  department  of  its  service  separate  from  that  of  a  brakeman 
on  another  train  of  the  same  company,  within  the  meaning  of  the  terms 
''separate  branch  or  department,'*  as  those  terms  are  employed  in  sec- 
tion 3  of  the  act  of  April  2,  1890  (87  Ohio  Laws  150).  Cincinnati,  H.  & 
D.  R.  Co.  V.  Margrat,  51  Ohio  St.  130,  37  N.  E.  Rep.  11. 

In  this  case,  however,  it  is  expressly  declared  that  they  would  have 
been  held  to  be  fellow  servants  under  the  rules  of  law  announced  by  the 
court  prior  to  the  enactment  of  the  statute. 

Switchmen  and  Trainmen. — The  co-operation  of  the  switchman  is 
necessary  to  the  successful  management  of  the  trains,  and  employees 
upon  the  trains  in  the  common  service,  although  in  different  departments 
of  it  fLssume  the  risk  of  the  negligent  discharge  of  his  duty.  Miller  z/. 
Southern  Pac.  Co.,  48  Am.  &  Eng.  R.  Cas.  294,  20  Ore.  285,  26  Pac. 
Rep.  70. 

Brakeman  and  Car  Repairer. — A  brakeman  on  a  train  is  in  the  same 
common  employment  with  a  mechanic  under  a  car  for  the   purpose   of 
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repairing  it.    Campbell  v,  Peansylvania  R.  Co.  (Pa.),  24  Am.  &  Kng.  R. 
Cas.  427,  2  Atl.  Rep.  489. 

In  this  case  the  court  said  :  '*The  brakeman  and  plaintiff  were  eng-aged 
in  different  branches  of  the  same  general  service,  but  in  the  discharge  of 
their  respective  duties  they  were  brought  in  such  close  proximity  to 
each  other  that  the  negligence  of  the  former,  in  carelessly  dropping  in 
cars,  necessarily  endangered  the  safety  of  the  latter.  They  were,  there- 
fore, in  the  proper  sense  of  the  term,  fellow  servants  of  the  defendant 
company." 

Overseer  of  Room  in  Cotton  Mill  and  Foreman  of  Machine  Shop. — 
In  Brodeur  r.  Valley  Falls  Co.,  16  R.  I.  448,  17  Atl.  Rep.  54,  4  Mete  49, 
it  was  held  that  the  overseer  of  the  slashing  room  in  a  cotton  mill  was 
the  fellow  servant  of  the  second  foreman  of  the  machine  shop  depart- 
ment, who  was  employed  to  superintend  the  repairing  of  machinery  in 
any  of  the  departments  on  the  report  of  the  overseer  of  that  department, 
but  subject  to  the  orders  of  his  immediate  foreman  and  the  general  super- 
intendent who  had  control  of  all  the  employees ;  and  that  the  mill  com- 
pany was  not  liable  for  the  negligence  of  the  overseer  in  throwing  a 
barrel  from  a  window  upon  the  foreman. 

Repairer  and  Engineer. — Where  two  servants  are  employed  by  the 
same  master,  labor  under  the  same  control,  derive  their  authority  and 
receive  their  compensation  from  a  common  source,  and  are  engaged  in 
the  same  business,  though  in  different  departments  of  the  common  serv- 
ice, they  are  fellow- servants.  This  principle  applied  in  a  case  where  a 
car  repairer  was  injured  by  the  fault  of  parties  in  charge  of  an  engine. 
Texas  &  Pacific  R.  R.  Co.  v.  Harrington,  62  Tex.  597,  21  Am.  &  EJng.  R. 
Cas.  571. 

Trainmen  and  Foreman  of  Bridge  Gang. — Employees  engaged  in 
operating  a  train  are  fellow  servants  of  the  foreman  of  a  bridge  gang 
in  the  sense  that  it  precludes  the  latter  from  a  wcovery  of  the  company 
for  injuries  inflicted  by  reason  of  their  negligence.  St.  Louis,  A.  &.  T. 
R.  Co.  V.  Welch,  38  Am.  &  Eng.  R.  Cas.  81,  72  Tex.  298,  2  L/.  R.  A.  839, 
10  S.   W.  Rep.  529. 

Track  Repairers  and  Trainmen. — Employees  engaged  in  repairing  a 
railroad  bridge  and  trainmen  are  fellow  servants,  although  they  are 
under  the  control  of  different  superintendents  and  have  no  duties  in  com- 
mon. International  «&  G.  N.  R.  Co.  v,  Ryan,  82  Tex.  565,  18  S.  W. 
Rep.  219. 

In  this  case,  the  trial  court  having  defined  the  relations  of  fellow 
servants,  added  the  following  :  "Provided  there  is  a  natural  or  necessary 
connection  between  the  different  classes  of  service,  such  as  necessarily 
brings  the  servants  in  contact  with  each  other  in  the  prosecution  of 
their  work,  however  dissimilar  their  occupations  may  be."  This 
qualification  was  held  to  t>e  reversible  error. 


Hauss  v.  Lakb  Erik  &  W.  R.  Co. 

{Circuit  Court  of  Appeals,  Sixth  Circuit,  January  14,  /go/.) 

[105  Fed.  Rep.  733.] 

Employers— Duty  to  Employee.* — A  railroad  company  which  is  con- 
structing new  switches  does  not  owe  the  duty  to  a  brakeman  of  block- 
ing a  frog,  which  is  apart  of  the  new  construction,  during  progress  of 
the  work ;  it  being  impracticable  to  block  it  till  the  tracks  are  ballasted 
and  the  alignment  of  the  rails  of  the  frog  is  perfected.     Giving  him  such 

*As  to  the  duty  to  warn  and  instruct  employees,  see  Louisville  & 
N.  R.  R.  Co.  V.  Miller  (C.  C.  A.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  500,  and 
notes,  506  et  seq. 
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notice  and  warning'  as  will  put  him  on  his  guard  against  the  dangers 
from  use  of  the  track  while  the  work  is  in  progress  is  enough. 

Same— Notice. — Notice  to  a  brakeman  that  digging  is  being  done 
between  the  ties  at  a  certain  place,  with  warning  that  he  look  out  for  it 
and  avoid  injury,  is  sufficient,  without  mentioning"  the  danger  from  the 
unblocked  frogs,  especially  where  the  work  has  been  for  two  weeks 
within  his  daily  view  and  observation  while  passing  on  his  train. 

Witness— Credibility— Question  for  Jury. — Though,  in  an  action 
against  a  railroad  for  death  of  a  brakeman,  the  only  direct  evidence  that 
notice  of  the  danger  was  g'iven  deceased  is  the  testimony  of  the  conductor, 
whose  duty  it  was  to  bring  the  bulletin  in  regard  to  it  to  the  knowledge 
of  the  trainmen,  his  credibility  is  not  for  the  jury,  on  the  ground  of  his 
interest  to  show  that  he  had  done  his  duty  ;  his  testimony  not  being 
contradicted  or  brought  in  question  by  cross-examination  or  the  admitted 
facts,  and  there  being  nothing  else  in  the  case  tending  to  raise  a  doubt 
as  to  the  truth  of  his  testimony. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

The  evidence  shows  that  on  the  loth  day  of  June,  1898,  at 
Muncie,  Ind.,  the  plaintiff's  intestate,  William  V.  Doty,  a 
brakeman  in  the  defendant's  service,  while  coupling  cars, 
received  injuries  of  which  he  died  within  a  few  hours.  '  At 
the  time  of  his  death  he  was  in  the  twenty-fourth  year  of  his 
age,  and  had  been  in  the  service  of  the  defendant,  as  a  brake- 
man,  for  about  18  months.  He  was  employed  on  a  freight 
train  which  passed  daily  over  defendant's  railroad  between 
Tipton,  Ind.,  and  Lima,  Ohio;  and  on  the  day  of  the  acci- 
dent his  train  came  east,  with  eight  cars,  for  Muncie,  which 
were  to  be  detached  from  the  train  and  left  at  that  place. 
For  10  days  or  2  weeks  next  before  the  accident  the  defend- 
ant had  been  constructing  two  new  switches  near  the  place  of 
the  accident,  and  on  that  day  the  work  was  still  in  progress. 
Just  before  the  arrival  of  Doty's  train,  several  cars  carrying 
eravel  to  ballast  the  new  tracks  had  been  unloaded  near  the 
place  of  the  accident,  and  were  standing  on  a  storage  track, 
on  which  the  Muncie  cars  from  Doty's  train  were  to  be  placed, 
and,  it  beine  necessary  to  move  them  out  of  the  way,  the  cars 
from  Doty's  train  were  backed  in,  to  be  coupled  to  them;  and 
while  the  cars  from  Doty's  train  were  backing,  and  while 
Doty  was  walking  inside  of  the  track  behind  them,  keeping 
pace  with  their  movement,  his  right  foot  was  caught  and  held 
in  an  unblocked  frog  until  they  backed  over  him,* causing  the 
injuries  of  which  he  died.  It  was  the  usage  and  practice  of 
the  defendant  to  keep  the  frogs  in  its  line  of  railroad  blocked, 
but  this  particular  frog  was  a  part  of  the  new  construction, 
and  had  not  been  blocked  because  it  was  not  practicable  to 
block  it  until  the  tracks  were  ballasted  and  the  alignment  of 
the  rails  of  the  new  switches  with  the  alignment  of  the  rails 
of  the  frog  was  perfected.  The  accident  occurred  about  1 1 
o'clock  of  the  forenoon,  and  the  day  was  bright  and  clear, 
and  there  was  nothing  to  obstruct  the  view  of  the  track.  Dur- 
ing the  10  days  or  2  weeks  during  which  the  new  construction 
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had  been  in  progress,  Doty  passed  by  it  daily,  goine:  east  and 
west  with  his  train.     A  bulletin  which  reads  as  follows: 

**  Sent  to                   Time  Sent  Sender  Receiver 

Po  n 

pd                          7:37  p.  m.  B  Tn 

Gx  n  Gy 

From  5  1 30th  1898. 

To  all  Cond  Rd 

All  Trains  East  Gx 
West  Po 

^'Digg'ing'  is  being"  done  between  ties  around  Muncie  yard  office,  and 
quarter  mile  west  of  yard  office.     Look  out  for  it,  and  don't  get  injured. 

S*     R«     IVa 

— was  put  on  the  train  register  in  the  yard  office  at  Muncie, 
to  which  all  trainmen  had  access,  and  it  remained  there  until 
the  work  was  completed.     The  conductor  of   Doty's  train 
testified  in  chief  concerning  this  bulletin  as  follows:    ''Q. 
Explain  to  the  court  and  jury  how  those    bulletins  were 
handled,  with  relation  to  trainmen?    A.  They  manifolded, 
eight  or  ten  taken  on  manifold  paper  at  a  time ;  and  each 
train  going  through   Muncie,   the  conductor  got  them  and 
showed  them  to  the  trainmen,  to  all  concerned  in  the  matter, 
to  look  out  for  new  work  being  done  at  Muncie.     Q.  I  will 
ask  you  if  you  received  a  copy  of  this  message,   which   is 
marked  ^Exhibit  No.  2,'  at  Portland  on  the  9th,  and  also   at 
Alexandria  on  the  loth.^     A  Yes,  sir;  that  is  a  copy  of  it.     Q. 
What  is  meant  by  *Gx'.?    A.  The  station  at  Alexandria.     Q. 
And*Po7    A.  Portland.     Q.  *S.  R.  K.'?    A.  S.  R.   Kramer. 
Q.  What  did  you  do  with  this  bulletin  after  you  got  it,  so  far 
as  Mr.  Doty  was  concerned.?     A.  I  told  Mr.  Doty  about  it,  and 
showed  it  to  him.     He  read  it  and  handed  it  back  to  me.     Q. 
Which  one?    A.  The  one  at  Portland,  going  west,  and  the  one 
at  Alexandria,  going  east.     Q.  You  showed   him  the  one  at 
Portland  on  the  9th?     A.  Yes,  sir.     Q.  And  the  one  going  east 
on  the  loth  at  Alexandria?     A.  Yes,  sir.    Q.  How  often  during 
the  continuance  of  this  work  were  these  bulletins  handed  to 
trainmen?     A.  Every  train  that  went    in  either  direction, 
every  day  and  night,  as  the  case  might  be.*'     And  on  cross- 
examination    further    testified:    **Q.    You    knew  that  this 
bulletin  you-  had  did  not  say  anything  about  unblocked  frogs, 
but  to  look  out  for  digging  that  was  being  done  at  Muncie? 
A.  Yes,  sir.     Q.  That  was  the  only  bulletin  you  had,  was  it? 
A.  Yes.  sir."     Upon  this  state  of  fact,  the  plaintiff  complained 
that  the  injuries  of  which  Doty  died  were  caused  by  the  neg- 
ligence of  the  defendant  in  failing  to  block  the  frog  in  which 
his  foot  was  caught,  in  accordance  with  its  established  usage 
and  practice.     But  the  defendant  contended  that,   as  it  was 
neither  usual  nor  practicable  to  block  the  frog  during  the 
progress  of  the  work,  it  owed   no  duty  to   Doty  in  respect 
thereto,  other  than  to  notify   him  that  the  work  was   being 
done,  and  to  warn  him  of  the  danger  incident  to  the  use  of  the 
track  while  it  was  in   progress,  and  alleged  that  it  did  so 
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notify  and  warn  him,  and  that  his  injuries,  therefore,  were  not 
caused  by  any  fault  on  its  part.  On  the  trial  before  a  jury  at 
the  close  of  the  evidence  the  trial  judge  sustained  the  conten- 
tion of  the  defendant,  and  directed  a  verdict  in  its  favor. 

Henry  W.  Seney,  for  plaintiff  in  error. 
Charles  T.  Lewis,  for  defendant  in  error. 

Before  DAY  and  SEVERENS,  Circuit  Judges,  and 
THOMPSON,  District  Judge. 

THOMPSON,  District  Judge,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

We  agree  with  the  learned  judge  who  presided  at  the  trial 
in  the  court  below  that  the  defendant  was  not  required  to 
block  the  frog  during  the  progress  of  the  construction,  and 
that  the  only  duty  which  it  owed  to  the  plaintiff's  intestate, 
under  the  circumstances  presented  by  the  evidence,  was  to 
give  him  such  notice  and  warning  as  would  put  him  upon  his 
guard  against  the  dangers  incident  to  the  use  of  the  track 
while  the  work  was  in  progress.  It  is  urged,  however,  that 
the  notice  was  insufficient  because  it  failed  to  call  attention 
to  danger  from  unblocked  frogs.  It  did  call  particular  atten- 
tion to  the  track,  and  to  what  was  being  done  there.  It  is 
true,  there  was  no  attempt  to  point  out  all  the  possible  or 
probable  elements  of  danger  which  might  arise  out  of  the 
changes  being  made  in  the  track,  but  the  trainmen  were 
required  to  look  to  the  track  and  avoid  being  injured  because 
of  the  work  being  done  there.  This  was  sufficient  notice, 
especially  in  view  of  the  fact  that  what  was  being  done  there 
was  within  the  daily  view  and  observation  of  Doty  as  his 
train  passed  through  Muncie. 

The  only  direct  evidence  of  notice  to  Dotv  was  the  testi- 
mony of  Jeffries,  the  conductor  of  the  train ;  and  it  is  sug- 
gested here,  for  the  first  time  in  the  progress  of  the  case,  that 
his  credibility  as  a  witness  was  put  in  issue  by  his  relation  to 
the  parties  and  to  the  subject-matter  of  the  controversy,  and 
that  the  cause  should  have  been  submitted  to  the  jury  upon 
that  issue.  The  suggestion  is  that  the  witness,  as  an  employee 
of  the  defendant,  whose  duty  it  was  to  bring  the  bulletin  con- 
cerning the  work  at  Muncie  to  the  knowledge  of  the  trainmen, 
had  an  interest  in  showing  that  he  had  performed  the  duty, 
and  strong  motive  to  falsely  represent  that  he  had  done  so,  if 
in  fact  he  had  not  performed  the  duty,  and  that  this  interest 
and  possible  motive  raised  a  question  as  to  his  credibility, 
which  should  have  been  considered  bv  the  jury.  The  testi- 
mony of  the  witness  was  not  contradicted  by  that  of  any  other 
witness,  nor  was  it  brought  in  question  by  the  cross-examina- 
tion nor  by  the  admitted  facts  of  the  case ;  and,  outside  of  the 
suggested  interest  and  motive,  there  is  not  a  fact  or  circum- 
stance in  the  case  which  tends  to  raise  a  doubt  as  to  the 
truth  of  his  testimony.  It  is  said  in  Elwood  v.  Telegraph 
Co.,  4«;  N.  Y.  554.  that: 

**Very  clear  and  decisive  evidence  was  required  in  this  case 
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to  establish  that  the  message  which  came  over  the  defend- 
ant's wires  was  not  communicated  in  the  natural  and  ordi- 
nary manner.  From  the  necessity  of  the  case,  such  evidence 
as  there  is  to  that  effect  proceeds  wholly  from  parties  having 
an  important  interest  in  the  question.  Each  of  them,  if  guilty 
of  the  negligent  act,  would  have  the  strongest  motive  to  deny 
it,  as  the  admission  would  subject  him  or  her  to  severe  respon- 
sibility for  the  consequences.  This  is  a  controlling  considera- 
tion in  determining  whether  the  statements  of  these  witnesses 
should  be  take  as  conclusive.'' 

But  in  that  case  the  admitted  facts  necessarily  raised  the 
question  of  the  credibility  of  the  witnesses.  A  telegram  had 
been  received  at  Pithole  over  the  wires  of  the  telegraph  com- 
pany, and  delivered  by  the  company's  agent  at  Pithole  as 
coming  from  Titusville.  The  telegraph  company  denied 
sending  it  from  Titusville,  and  the  operators  at  the  Titusville 
office  testified  that  it  was  not  sent  by  them  from  that  office, 
and  the  court  say  that : 

**The  only  theory  by  which  the  testimony  of  the  operators 
is  sought  to  be  reconciled  with  the  conceded  fact  of  the 
receipt  of  the  message  at  Pithole  over  the  defendant's  wires  is 
that  the  wires  were  cut  by  McCarthy,  or  a  confederate,  at 
some  intermediate  point,  and  a  machine  there  applied, 
whereby  the  message  was  transmitted.  And  it  is  claimed  that 
the  court  was  bound  to  solve  the  difficulty  by  presuming  that 
this  was  actually  done,  rather  than  to  permit  the  jury  to  pass 
upon  the  credibility  or  accuracy  of  recollection  of  the  wit- 
nesses. ' ' 

In  Hankinson  v.  Electric  Co.,  175  Mass.  271,  56  N.  E. 
604,  decided  February  28,  1900,  brought  to  recover  dam- 
ages for  personal  injuries  occasioned  the  plaintiff  by  being 
struck  in  the  eye  by  a  burnt  carbon  thrown  by  one  Bayrd,  who 
was  in  the  defendant's  employ,  Bayrd  testified: 

''I  did  not  throw  it  at  the  team  for  any  purpose  connected 
with  my  business,  but  to  attract  his  attention.  I  wanted  to 
attract  his  attention,  so  as  to  speak  to  him ;  and  I  threw  the 
carbon  at  the  team,  so  as  to  attract  his  attention,  so  that  I 
might  speak  to  him,  and  not  for  any  business  connected  with 
the  company. ' ' 

The  defendant  contended  that  there  was  no  evidence  on 
which  the  jury  could  find  that  the  carbon  was  thrown  by 
Bayrd  for  the  purpose  of  performing  the  work  of  the  defend- 
ant, but  the  court  say: 

**When  the  defendant's  liability  depends  upon  the  purpose 
with  which  an  act  that  is  nearly  neutral,  so  far  as  outward 
manifestations  are  concerned,  is  done,  it  would  be  strange  if 
the  jury  were  not  at  liberty  to  disbelieve  the  testimony  of 
one  employed  by  the  defendant  as  to  his  mental  processes. 
In  that  connection  it  was  proper  for  the  jury  to  take  into  con- 
sideration the  fact  that  not  only  was  this  witness  at  the  time 
of  the  trial  in  the  employ  of  the  defendant,  but  also  that  he 
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had  been  taken  back  into  its  employ  only  two  weeks  before 
the  trial;  and  the  jury  may  have  also  believed  that,  from  the 
terms  in  which  his  testimony  was  couched,  it  was  evident 
that  the  witness  had  a  particular  knowledge  of  what  the  law 
required  to  exonerate  the  defendant  from  liability.  We  are 
of  opinion  that  it  was  a  question  for  the  jury  whether  the 
explanation  given  by  Bayrd  of  the  purpose  he  had  in  throw- 
ing the  disused  carbon  was  true  or  not." 

The  impeaching  circumstances  in  that  case,  outside  of  the 
mere  fact  that  the  witness  was  in  the  employ  of  the  defend- 
ant, justified  its  submission  to  the  jury. 

In  Bank  v.  Deifendorf,  123  N.  Y.  200,  25  N.  E.  404,  the 
court  say: 

''The  claim  that  the  plaintiff's  cashier  was  a  disinterested 
witness,  whose  testimony  must  be  regarded  as  controlline:  if 
not  contradicted,  cannot  be  sustained.  Aside  from  the 
alleged  improbability  of  his  statements,  he  was  the  financial 
agent  of  the  plaintiff,  and  the  owner  of  one-fifth  of  its  capital 
stock,  and,  aside  from  his  direct  interest,  responsible  to  his 
principal  for  the  care,  fidelity,  and  prudence  with  which  he 
discharged  his  official  duties.  His  interest  in  the  transaction 
was  co-extensive  with  that  of  the  plaintiff,  and  brings  him 
directly  within  the  cases  which  hold  that  the  credibility  of 
such  a  witness  is  a  question  for  the  jury  to  determine.'' 

In  these  cases  there  were  not  only  impeaching  cirj:umstances 
which  necessarily  raised  the  question  of  credibility,  but  it  was 
insisted  upon  by  the  party  interested.  In  the  case  at  bar  the 
question  was  neither  made  nor  in  any  way  suggested  by  the 
plaintiff  or  his  counsel  at  the  trial,  nor  do  the  facts  and  cir- 
cumstances of  the  case  justify  an  impeaching  presumption 
against  the  credibility  of  the  witness,  founded  upon  his  mere 
relation  to  the  parties  and  to  the  subject-matter  of  the  con- 
troversy, which  should  overcome  the  counter  presumption 
that,  as  an  uncontradicted  witness,  testifying  under  oath,  he 
spoke  the  truth.  The  judgment  of  the  court  below  therefore 
will  be  affirmed. 


Cranb  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Minnesota,  May  24,  igoi,) 

[86  N.  W.  Rep.  328.] 

Imury  to  Employee — Negligence —  Effect  of  Finding  Unsupported  by 
Evidence. — In  an  action  agfainst  a  railroad  company  for  the  negligence 
of  its  servants  operating  a  train,  where  the  jury  find  generally  for  the 
plaintiff,  and,  under  chapter  324,  Gen.  I^aws  1895,  also  find  that  a  certain 
employee  named  in  the  verdict  was  gr^ilty  of  the  negligence  which  occa- 
sioned the  injury,  such  finding  excludes,  by  necessary  implication,  the 
negligence  of  every  other  employee  on  the  train,  and,  if  the  evidence 
fails  to  support  the  negligence  of  the  employee  named,  judgment  for 
the  defendant  is  authorized  under  chapter  324,  Gen.  L/aws  1895. 
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Case  at  Bar.* — Evidence  in  this  case  considered,  ^n&held  to  show  that 
an  enftfineer  of  a  freight  train  running*  on  the  road  was  exercising 
ordinary  care,  and  not  negligent  in  the  stoppage  of  the  train,  whereby, 
under  the  claim  of  plaintiif,  the  latter  was  thrown  down  and  injured 
while  passing  over  the  top  of  the  same,  in  obeying  the  orders  of  his 
conductor. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  county;  Alex.  M. 
Harrison,  Judge. 

Action  by  Henry  S.  Crane  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  From  a  judgment  for  defend- 
ant notwithstanding  the  verdict,  plaintiff  appeals.     Affirmed. 

F.  D.  Larrabee,  for  appellant. 
F.  W.  Root,  for  respondent. 

LOVELY,  J.  Action  for  injuries  sustained  by  plaintiff,  a 
freight  brakeman,  through  the  alleged  neglierence  of  the  other 
employees  of  defendant  while  operating  a  train.  Verdict  for 
plaintiff,  with  a  specific  finding  that  the  engineer's  negligence 
occasioned  the  injury.  Defendant  moved  for  judgment  not- 
withstanding the  verdict,  which  was  granted.  Plaintiff 
appeals  from  the  judgment. 

Plaintiff  was  rear  brakeman  on  a  freight  train  running  from 
Minneapolis  to  North  La  Crosse,  on  the  River  Division  of 
defendant's  road.  He  was  required  to  ride  in  the  caboose 
when  not  actively  engaged  in  his  duties,  and  to  obey  the 
orders  of  the  conductor.  His  train  consisted  of  29  cars.  10  of 
which  were  equipped  with  air  brakes,  and  placed  in  sequence 
next  to  the  enerine.  The  remaining  cars  were  not  provided 
with  air  connections,  and  required  the  application  of  hand 
brakes  to  aid  in  the  stoppage  of  the  train.  An  engineer  and 
fireman  were  on  the  engine.  A  conductor  and  head  brake- 
man,  with  the  plaintiff,  constituted  the  remaining  service  of 
the  train.  Train  orders  were  received  at  Hastinsrs  to  run  to 
Red  Wing  to  meet  a  passenger  train  known  as  the  **Fast 
Mail."  Etter  is  a  station  midway  between  Hastings  and  Red 
Wing,  having  the  usual  side  tracks  peculiar  to  such  places. 
The  accident  in  which  plaintiff  was  injured  occurred  in  the 
daytime  near  Etter,  during  the  efforts  of  the  engineer  to  stop 
the  train,  which,  under  the  claim  of  plaintiff,  was  stopped  too 
quickly,  while  he  was  going  over  the  top  of  the  same  upon  the 
running  board,  whereby  he  was  thrown  upon  the  car  by  the 
sudden  jar  from  the  alleged  negligent  stoppage  of  the  train. 

At  the  conclusion  of  the  evidence,  defendant,  under  the 
provision  of  chapter  324,  Gen.  Laws  1895,  requested  the 
court  to  direct  the  jury  to  return  the  name  of  the  servant  or 
servants  whose  negligence  caused  plaintiff's  injury,  if  they 
should  find  for  the  plaintiff.  In  addition  to  the  general  ver- 
dict for  the  plaintiff,  the  jury  found  as  follows:  **We  further 
find  that  the  engineer  was  guilty  of  the  negligence  which 

*As  to  whether  employees  assume  risk  from  sudden  jerks  and  move* 
ments  of  trains,  see  5  Rap.  &  Mack's  Dig.  137. 
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caused  plaintiff's  injury.*'  Upon  this  special  finding  the  ver- 
dict must  be  sustained,  if  at  all ;  for,  by  the  necessary  impli- 
cation, the  negligence  of  every  other  servant  on  the  train  was 
excluded,  so  that  the  judgment  depends  upon  validity  of 
plaintiff's  claim  here  that  the  engineer,  in  the  negligent 
stoppage  of  his  train,  was  the  author  of  his  injury.  No  rules 
controlling  the  movements  and  operation  of  the  train  were 
established,  except  by  inference  from  customs  shown  through 
defendant's  servants;  and  the  evidence  goes  no  further  in  this 
respect  than  to  show  that  engineers,  when  approaching  sta- 
tions at  which  they  are  to  stop,  commence  at  the  mile  board 
to  shut  off  steam,  and  allow  the  train  to  run  a  short  distance 
before  air  is  applied,  thereby  allowing  the  slack  of  the  train 
to  run  in,  so  that,  when  air  is  applied,  violent,  sudden  jerking 
of  the  train  is  avoided.  Evidence  was  also  received  to  show 
a  custom,  when  a  freight  train  was  ordered  to  run  by  an 
intermediate  station  without  stopping,  for  the  conductor, 
whose  place  is  ordinarily  in  the  caboose,  at  the  rear  end  of 
the  train,  to  be  out  at  the  mile  board,  and  give  signals  to  the 
engineer  to  go  ahead,  if  there  were  no  reason  to  require  a 
stop.  The  engineer  would  then  respond  with  two  blasts  of 
the  whistle,  and  proceed  on  his  voyaee,  running  by  the  station 
without  stoppage.  There  was  no  evidence  of  a  custom  re- 
quiring the  engineer  to  stop  at  a  station,  when  ordered  to  run 
by  it,  if  he  did  not,  under  such  circumstances,  see  the  con- 
ductor, or  receive  clearance  signals  from  him.  But  there  was 
evidence  to  show  that  engineers,  when  not  receiving  such 
notice  from  the  conductor  to  go  ahead  at  the  mile  board, 
would  give  the  two  blasts  of  the  whistle  and  proceed.  Upon 
the  interpretation  by  the  engineer  of  his  duty,  based  upon 
such  proofs  of  the  prevalent  custom,  the  plaintiff  relies  to 
establish  a  positive  duty  on  his  part,  when  receiving  a  signal, 
to  stop,  after  passing  the  mile  board,  to  adopt  the  method 
usually  pursued  in  approaching  stations  where  it  was  his  duty 
to  stop.  When  2i  miles  from  the  station  of  Etter,  and  while 
the  train  was  running  at  the  rate  of  3^  miles  an  hour,  the  con- 
ductor discovered  a  hot  box  on  one  of  the  cars  near  the 
engine.  He  told  the  plaintiff  that  he  would  go  ahead  over 
the  train  and  give  the  engineer  orders  to  stop  at  Etter,  and 
directed  the  plaintiff  to  take  a  jack  weighing  35  pounds,  with 
a  pail  of  dope,  and  follow  him  over  the  train,  so  as  to  be  ready 
when  it  stopped  at  Etter  to  put  in  a  brass  and  fill  the  hot  box 
with  the  proper  preparation  used  in  such  cases.  The  con- 
ductor then  went  out  upon  the  running  board,  and  passed  over 
the  same  as  rapidly  as  possible,  giving  signals  for  the  engine 
to  stop.  About  the  time  the  mile  board  was  passed,  the  engi- 
neer, who  could  not  see  the  signals  of  the  conductor,  gave  two 
blasts  of  the  whistle,  indicating  that  he  was  going  ahead, 
and  did  not  have  any  knowledge  of  the  signals  to  stop  until 
at  a  point  five-eighths  of  a  mile  from  the  station.  In  the  mean- 
time the  plaintiff  took  the  jack,  put  an  iron  bar  through  its 
handle,  swung  it  over  his  shoulder,  and,  with  a  pail  of  dope 
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in  one  hand,  started  forward  along:  the  running  board  on  the 
top  of  the  train,  behind  the  conductor,  whom  he  saw  ahead, 
signaling:  to  the  engineer  to  stop.  He  heard  the  two  blasts 
of  the  whistle,  from  which  he  must  have  known  that  the 
engineer  did  not  observe  the  conductor's  signals,  and 
intended  to  run  by  Etter.  The  situation  of  the'  engineer  in 
his  cab  did  not  permit  him  to  discover  any  signals,  but  the 
fireman,  on  the  advantageous  side  of  a  curve,  discovered  for 
the  first  time  the  signals  of  the  conductor  at  the  point  five- 
eighths  of  a  mile  from  the  station.  As  soon  as  the  fireman 
observed  the  signals,  he  turned  to  the  engineer  and  told  him 
to  stop.  The  engineer  states  that  as  soon  as  he  received  this 
notice  he  adopted  the  usual  course  for  a  station  stop,  except 
that  he  put  on  a  little  more  air  than  usual.  The  plaintiff, 
who  had  advanced  along  the  running  board  three  cars, 
accoutered  with  the  jack  and  pail  as  above  stated,  through  the 
violence  of  the  jar  caused  by  the  stoppage  of  the  train  was 
thrown  down  and  injured.  There  was  evidence  of  the  proper 
method  in  such  cases  for  the  engineer  to  adopt  when  he 
received  an  emergency  signal  or  order  to  act  unexpectedly, 
in  which  case  he  was  to  use  his  best  judgment  in  applying  air 
to  bring  the  train  to  a  stop  as  soon  as  he  could  consistently 
with  the  safety  of  the  same.  It  must  be  adopted  as  a  proper 
conclusion  from  the  evidence  in  favor  of  the  plaintiff  that 
the  quick  application  of  air  by  the  engineer  would  necessarily 
cause  a  jerking  of  the  rear  end  of  the  train,  from  the  sudden 
running  in  of  the  slack.  Upon  this  evidence  the  contention 
of  the  plaintiff  is  that  it  was  the  duty  of  the  engineer,  after 
receiving  the  signals  through  the  fireman,  to  adopt  the  usual 
custom  pursued  in  approaching  stations  where  he  was  required 
by  his  orders  to  stop.  No  such  inference  is,  in  our  opinion, 
warranted.  His  orders  required  him  to  run  by  the  station. 
He  had  given  the  information,  by  proper  signals,  that  he  was 
going  to  do  so,  which  was  all  that  was  possible,  owing  to  his 
*  inability  to  observe  signals  for  which  he  was  watching,  and 
did  not  discover  until  he  had  run  nearly  half  a  mile  i>ast  the 
mile  board ;  and  the  unexpected  signal  to  stop  must  necessarily 
have  been  understood  as  given  for  an  emergency  which  re- 
quired him  to  use  his  best  judgment  in  the  use  of  air.  He 
certainly  was  not  required  to  take  notice  of  the  peculiar  situa- 
tion of  plaintiff,  for  he  could  have  no  knowledge  of  it.  We 
are  left  in  the  dark  as  to  the  effect  of  air  in  securing  the  stop- 
page of  the  train  within  specific  distances,  but  from  the  fact 
that  the  train  did  not,  in  fact,  stop  until  it  ran  some  4«ooo  feet 
beyond  the  station,  it  would  not  seem  that  the  conduct  of  the 
engineer  was  very  unusual.  At  all  events,  as  was  well  known 
to  the  brakeman,  who  was  incumbered  with  the  jack  on  his 
shoulder,  and  the  pail  of  dope,  in  his  progress  over  the  train, 
the  engineer  must  have  been  naturally  expected  to  make  a 
different  and  more  sudden  stop  than  the  usual  one  at  stations. 
If,  as  claimed,  the  engineer  should  have  stopped  at  Etter 
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station  according  to  the  usual  way  for  station  stoppages,  upon 
his  failure  to  observe  any  clearance  signal  from  the  conductor, 
no  evidence  was  introduced  to  establish  such  a  rule,  and, 
without  proof,  we  must  not  assume  its  existence,  to  convict 
him  of  negligence;  for  it  would  be  in  positive  conflict  with  his 
previous  orders  to  run  by  that  station.  And  plaintiff,  as  well 
as  the  conductor,  seems  to  have  placed  a  practical  interpre- 
tation upon  the  duty  of  the  engineer  in  this  respect  The 
conductor,  within  the  knowledge  of  plaintiff,  began  to  signal 
for  a  stop  before  the  mile  board  was  reached,  keeping  on  after 
the  go-ahead  signals  of  the  engineer.  The  signals  by  the 
conductor,  when  conveyed  to  the  engineer,  cannot  be  regarded 
in  any  other  light,  under  the  evidence,  than  an  emergency 
order  that  imposed  the  duty  upon  him  to  act  according  to  his 
own  best  judgment.  The  length  of  the  distance  the  train  ran 
after  he  acted  upon  these  signals  before  it  was  brought  to  a 
stop,  and  the  fact  that  no  damage  was  done  to  any  portion 
of  the  train,  do  not  indicate  that  there  was  an  exceedingly 
sudden  stop,  although  the  jar  was  such  as  to  throw  the  plain- 
tiff upon  the  running  board,  which  may  have  been  caused,  in 
a  measure,  by  the  manner  in  which  he  was  accoutered.  as 
well  as  by  the  jerking  which  was  occasioned  by  the  acts  of 
the  engineer.  But  to  devolve  upon  the  latter,  acting  on  plain 
orders,  and  under  such  conditions,  without  having  any  knowl- 
edge of  the  peculiar  and  unanticipated  danger  of  plaintiff,  the 
same  care  as  when  no  unexpected  stop  was  required,  does  not 
seem  consistent  with  the  duties,  under  the  evidence, 
demanded  of  him  in  making  an  emergency  stop,  where  pro- 
tection of  property,  and  perhaps  life,  involves  prompt  and 
energetic  action.  The  same  evidence  that  would  justify  a 
verdict  against  the  defendant  under  the  special  finding  against 
the  engineer  would  justify  a  verdict  directly  against  him. 
Placed  as  this  servant  was  on  the  engine,  and  required  to  act 
promptly  with  reference  to  his  duty  to  stop  under  emergencies, 
we  should  not  attribute  negligence  to  him  for  the  course  pur- 
sued ;  neither  should  the  defendant  be  made  liable  for  damages 
which  must  be  based  entirely  upon  the  same  conclusions  that 
would  convict  the  engineer  of  misconduct.  Every  one  knows 
that,  in  handling  long  freight  trains,  the  stoppage  of  the  same 
is  attended  with  more  or  less  jerking,  and  no  one  knew  this 
better  than  the  plaintiff  himself.  While  we  do  not  pass  upon 
the  issue  of  contributory  negligence,  yet,  between  plaintiff  and 
the  engineer,  it  seems  far  more  reasonable  to  attribute  this 
accident  to  a  lack  of  consideration  for  his  own  safety  by 
plaintiff,  than  to  any  positive  failure  of  duty  by  the  engineer, 
who  was,  as  is  usual  with  this  class  of  servants,  faithfully 
protecting  his  master's  property,  and  obeying  signals  of  appar- 
ent importance  sufficient  to  require  prompt  action.  In  our 
opinion,  the  evidence  fails  to  support  the  finding  of  the  jury 
that  the  defendant  was  negligent,  and  the  judgment  appealed 
from  must  be  affirmed. 
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CoYLEz'.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  Indiana^  Nov.  22^  /poo,) 
[58  N.  E.  Rep.  545.] 

Master  and  Servant — Personal  Injury — Pleading — Contributory  Neg- 
ligence.*— A  complaint  stating  that  plaintiff's  intestate,  relyingf  on 
a  custom  of  defendant,  permitting*  employees  to  ride  on  certain  freight 
trains,  on  which  were  no  cabooses  or  coaches,  took  a  position  on  the 
front  platform  of  the  last  freight  car  on  such  train, — the  cars  all  being 
full  and  locked,  and  such  position  being  the  safest  place  available,— and 
that  while  riding  there,  grasping  the  brake  rod,  he  was  thrown  and 
killed  by  reason  of  a  defect  in  defendant's  road  known  to  defendant, 
did  not  state  a  cause  of  action,  since  such  place  was  naturally  unsafe, 
and  his  placing  himself  there  was  negligence  per  se. 

Appeal  from  circuit  court,  Jefferson  county;  P.  E.  Bear, 
Judge. 

Action  by  Edward  S.  Coyle,  administrator,  against  the 
Pittsburgh,  Cincinnati,  Chicagro  &  St.  Louis  Railway  Com- 
pany. From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.     Affirmed. 

L.  V.  Cravens  and  Van  Osdol  &  Francisco,  for  appellant. 
Stansifer  &  Baker,  for  appellee. 

HADLEY,  J.  Appellant  sued  appellee  to  recover  damagres 
for  personal  injuries  allegfed  to  have  been  sustained  by  his 
intestate,  Thomas  Welch,  through  the  negligence  of  the 
appellee.  It  is  alleged  in  the  complaint  that  the  defendant 
owns  and  operates  a  railroad,  which  it  had  negligently  suffered 
to  get  and  remain  out  of  repair,  in  a  manner  specifically 
stated,  for  the  space  of  10  days  prior  to  the  accident,  and 
which  defective  condition  was  well  known  to  the  defendant 
and  unknown  to  the  decedent;  that  Welch  had  been  employed 
in  Madison  by  the  defendant  as  a  section  hand,  and  had  pro- 
ceeded to  North  Madison  to  work,  where  he  was  informed  by 
the  section  boss  that  he  was  not  needed ;  that  it  had  long 
been  the  custom  of  the  defendant  to  permit  all  persons  hired 
to  work  on  the  road  to  ride  from  their  work  at  North  Madison 
to  their  residences  in  Madison  on  any  freight  train  belonging  to 
defendant,  without  special  permission  or  pass,  and  that 
said  custom  was  well  known  to  both  Welch  and  the  defend- 
ant; ^*that  it  was  the  custom,  rule,  and   practice  of  said  com- 

*As  to  whether  employees  riding  to  and  from  work  are  passengers, 
see  Chattanooga  Rapid-Transit  Co.  v.  Venable  (Tenn.),  19  Am.  &  Eng. 
R.  Cas.,  N.  S.,  768,  a.nd  foot-note,  769. 

As  to  the  degree  of  care  that  an  employee  must  exercise  for  his  own 
safety,  see  Leak  v,  Carolina  Cent.  R,  Co.  (N.  Car.),  14  Am.  &  Eng.  R. 
Cas.,  N.  S.,  739,  and  note,  741. 

As  to  contributory  negligence  of  employees  in  riding  in  dangerons 
place,  see  Chattanooga  S.  R.  Co.  v,  Myers  (Ga.),  19  Am.  A  Eng.  R.  Cas., 
N.  S.,  776,  and  note,  777  ei  seq. 

As  to  whether  passenger  may  recover  for  injury  received  while 
riding  in  dangerous  place,  see  Walker  v.  Green  (Kan.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  366,  and  note,  ZlXet  seq. 
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pany  that  no  caboose  or  passenger  coach  of  any  kind  was 
hauled  on  said  freight  trains  from' North  Madison  to  Madison, 
but  all  persons  riding  on  said  freight  trains  were  permitted  to 
ride  down  hill  from  North  Madison  to  Madison  on  the  freight 
cars  attached  to  said  trains;  that,  relying  upon  said  custom 
as  aforesaid,  and  with  the  permission,  knowledge,  and  con- 
sent of  the  defendant,  its  agents,  servants,  and  employees,  the 
said  Thomas  Welch,  within  a  very  short  time  after  he  was  in- 
formed by  said  section  foreman  that  his  services  would  not  be 
needed  or  required  at  said  time,  did  on  said  day  board  a  freight 
train  which  at  said  time  was  standing  on  defendant's  track  at  or 
near  the  depot  of  said  defendant  at  the  station  of  North  Mad- 
ison, which  said  freight  train  was  run,  managed,  and  operated 
by  the  servants  and  employees  of  said  defendant,  and  which 
said  train  had  no  caboose  or  passenger  car  attached,  and  all 
the  cars  of  which  said  train  was  composed  were  filled  up  with 
freight,  and  the  doors  of  all  of  said  cars  were  locked  and 
barred ;  that  it  was  at  said  time  against  the  rules  of  said  com- 
pany to  permit  such  laborers  to  ride  on  the  engine  attached 
to  said  freight  trains;  that  after  boarding  said  train  the  said 
Welch  took  a  position  on  the  front  platform  of  the  last  freight 
car  attached  to  said  train,  which  said  position  was  the  safest 
place  available  for  him  to  take  on  said  trains  at  said  time, 
and  he  was  standing,  firmly  grasping  the  brake  rod  affixed  to 
said  car";  that  on  the  journey  to  Madison  the  defendant  so 
negligently  managed  said  train  that  in  passing  over  the 
defective  part  of  the  track,  without  fault  of  the  plaintiff's 
intestate,  but  solely  on  account  of  the  negligence  of  the  defend- 
ant in  suffering  its  track  to  so  be  and  remain  out  of  repair, 
and  in  the  negligent  management  of  the  train,  the  train  gave 
a  sudden  jerk,  and  the  plaintiff's  intestate  was  suddenly  jerked 
and  thrown  from  his  footing  on  said  car  to  the  ground  and 
injured,  from  which  injuries  he  died,  etc.  Appellee's 
demurrer  was  sustained  to  the  complaint,  and,  appellant 
refusing  to  amend,  judgment  was  rendered  against  him. 

Assuming  that  the  complaint,  in  its  general  averments, 
states  a  cause  of  action,  it  is  insisted  that  the  specific  facts 
pleaded  affirmatively  show  not  only  that  the  deceased  was 
guilty  of  negligence  contributing  to  his  injury,  but  also  that 
he  assumed  the  risk.  And  we  are  inclined  to  this  view. 
Conceding  to  appellant  all  that  he  claims, — that  appellee  was 
negligent,  and  that  his  decedent  was  a  passenger  entitled  to 
all  the  protection  that  relation  requires,  and  the  case  stands 
thus:  In  the  train  Welch  boarded  there  was  no  caboose  or 
passenger  coach.  He  was  forbidden  to  ride  on  the  engine, 
and  all  of  the  cars  of  the  trains  were  filled,  and  their  doors 
locked  and  barred.  **With  the  permission,  knowledge,  and 
consent  of  the  defendant, "  he  boarded  the  train  of  his  own 
accord,  and,  without  direction  or  knowledge  of  any  employee 
of  appellee,  he  took  his  position  on  the  deadwood  of  a  freight 
car,  between  the  first  and  second  cars  from  the  rear,  **as  the 
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safest  place  available  to  him/'  and  stood  there,  ''* firmly  grasp- 
ine:  the  brake  rod. ' '  Boardine  the  train  at  such  place  for 
transportation,  at  first  blush,  appears  to  be  a  reckless  disre- 
gard of  personal  safety.  The  general  construction,  width,  and 
purpose  of  the  "front  platform*'  (or  dead  wood)  of  a  freight 
car,  and  the  jerk  of  the  cars  in  taking  up  slack  in  starting, 
and  sometimes  in  the  motion  of  the  train,  and  the  difficulty 
of  maintaining  a  fixed  position  on  the  deadwood  in  a  sudden 
jar  or  jerk,  is  a  matter  of  common  knowledge,  of  which  Welch 
had  no  right  to  be  ignorant,  and  was  required  to  heed.  Rail- 
road Co.  V.  Bisch,  I20  Ind.  549,  22  N.  E.  662.  Even  if  it  was 
the  duty  of  appellee  to  furnish  the  deceased  transportation 
to  Madison  on  a  freight  train,  such  duty  did  not  excuse  him 
in  voluntarily  boarding  a  train  that  clearly- presented  no  suit- 
able or  safe  place  for  a  passenger  to  ride.  He  was  chargeable 
with  ordinary  care  of  himself,  notwithstanding  his  right  to 
carriage ;  and  the  voluntary  placing  of  himself  in  a  position 
on  the  train  palpably  unsuitable  for  a  passenger  to  occupy, 
and  a  place  naturally  unsafe  for  him  to  be  during  the  move- 
ment of  the  train,  must  be  imputed  negligence  per  se.  In 
such  position  he  was  not  a  passenger,  and  therefore  appellee 
owed  him  no  duty,  except  to  avoid  willful  injury.  Udell  v. 
Railroad  Co.,  152  Ind.  507,  52  N.  E.  799;  Elliott,  R.  R.  § 
185 1.  In  Railroad  Co.  v.  Hoosey,  99  Pa.  St.  492,  it  was  held 
that  a  passenger  riding  on  the  platform  of  a  passenger  coach, 
holding  onto  an  iron  rail  fixed  to  the  car,  when  there  was 
standing  room  inside  the  coach,^  and  whence,  from  a  sudden 
jerk  from  the  train,  he  was  thrown  to  the  ground  and  injured, 
was  guilty  of  such  contributory  negligence  as  to  preclude  his 
right  of  recovery,  and  that  the  court  should  have  so  instructed 
the  jury.  In  Secor  v.  Railroad  Co.  (C.  C.)  10  Fed.  IS,  a 
passenger  upon  a  passenger  train,  who  took  position  on  the 
lower  step  of  the  car,  and  stood  there  as  the  train  slowed  up 
for  a  station,  and  was  thrown  off  and  injured  by  a  sudden  jerk 
of  the  train,  was  held  to  be  guilty  of  contributory  negligence. 
To  the  same  effect,  see  Hickey  v.  Railroad  Co.,  96  Mass.  429. 
Because  the  position  chosen  was  the  '' safest  place"  to  ride 
counts  for  nothing.  It  was  not  a  question  of  degree.  Unless 
the  train  afforded  some  place  of  apparent  safety,  he  should 
not  have  embarked  upon  it.     Judgment  affirmed. 


TuTTLK  et  ux,  V.  Atlantic  City  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  June  tj^  igoi,) 

[49  Atl.  Rep.  450.] 

Liability  for  Injury  Caused  by  Fall  While  Running  from  Derailed  Car. — 
A  woman,  seeing*  a  car,  which  had  been  derailed  while  a  flying  driU  wa& 
being*  made,  coming  out  of  the  limits  of  a  freight  yard  and  across  a  pub- 
lic street  at  a  great  speed  towards  the  place  where  she  was  staniUng, 
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in  fright  ran  for  safety,  and  fell,  injuring  herself.  Held,  that  she  was 
entitled  to  recover  damages  for  such  injury. 

Danr^ages — Fright.* — Where  one,  by  neg'lig'ence,  puts  another  under  a 
reasonable  apprehension  of  personal  physical  injury,  and,  in  a  reason- 
able effort  to  escape,  the  latter  sustains  physical  injury,  a  rig'ht  of 
action  arises  to  recover  for  the  physical  injury  and  the  mental  disorder 
naturally  incident  to  its  occurrence. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  Samuel  B.  Tuttle  and  wife  against  the  Atlantic 
City  Railroad  Company.     Judgment  for  plaintiffs. 
Defendant  brings  error.     Affirmed. 

J.  Willard  Morgan  and  Charles  V.  D.  Joline,  for  plaintiff  in 
error. 

Henry  S.  Scovel  and  William  T.  Boyle,  for  defendants  in 
error. 

VROOM,  J.  The  writ  of  error  in  this  cause  brings  up  the 
record  of  a  suit  brought  in  the  supreme  court  and  tried  at  the 
Camden  circuit  court.  The  defendant,  the  Atlantic  City  Rail- 
road Company,  maintained  a  freight  yard  on  the  south  side  of 
Mechanic  street*  in  the  city  of  Camden;  and  on  the  2Sth  day 
of  September,  1899,  while  a  flying  drill  was  being  made,  one 
of  the  cars  was  derailed,  and  dashed  across  Mechanic  street 
over  two  curbstones  and  two  trolley  tracks,  and  broke  throueh 
the  front  of  the  house  opposite  No.  293,  belonging  to  a  Mrs. 
Brennan.  At  the  time  of  the  accident,  Mrs.  Tuttle,  one  of  the 
plaintiffs,  was  on  the  sidewalk  near  the  Brennan  house,  and, 
looking,  she  saw  the  car  coming  across  the  street  at  full 
speed.  Becoming  frightened  at  the  noise,  she  started  to  run, 
and,  when  three  or  four  doors  below,  fell,  and  injured  her  left 
knee.  At  the  close  of  the  plaintiffs'  case  a  motion  for  a  non- 
suit was  made  on  the  part  of  the  defendant  upon  the  ground 
that,  if  any  negligent  conduct  had  been  proved  on  the  part  of 
the  defendant  by  reason  of  this  car  having  gotten  away  from 
where  it  belonged,  the  plaintiff  was  guilty  of  contributory 
negligence  in  going  away  from  a  place  of  safety  to  a  place  of 
insecurity ;  that  she  was  at  a  safe  distance  from  the  car,  and 
there  was  no  occasion  for  her  to  remove  from  it.  The  testi- 
mony, however,  of  the  plaintiff  was  that  she  was  in  front  of 
Mrs.  Brennan's  door,  or  had  just  passed  it,  when  she  saw  the 
car  coming  over;  and  it  was  further  disclosed  by  the  testi- 
mony that  this  car,  in  coming  across  the  street  was  not  run- 
ning on  any  track.  Is  it  reasonable,  even,  to  suppose  that  the 
plaintiff  could  have  had  any  means  of  knowing  the  direction 
the  car  would  take.^  She  was  rightfully  on  the  street,  and  the 
unusual  sight  of  a  car  crashing  across  the  street  at  full  speed 
precluded  any  possibility  of  reflection  as  to  the  best  thing 
to  do.  Acting  under  the  impulse  of  fear,  she  ran,  and,  just 
as  the  car  crashed  into  the  Brennan  house,  she  fell.  '  The 
motion  to  nonsuit  was  denied,  and  the  trial  resulted  in  a  ver- 

*8ee  notes y  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  44  et  seq. 
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diet  for  the  plaintiffs.  The  real  question  in  issue  in  the  case 
and  to  be  determined  by  the  jury  was  whether  the  plaintiff 
Mrs.  Tuttle,  seeing  the  car  approaching  at  great  si>eed  across 
this  street,  was  iustified  in  running  to  escape  from  what  she 
supposed  was  an  imminent  danger.  In  the  case  of  Stokes  v. 
Saltonstall,  13  Pet.  189,  10  L.  Ed.  115,  which  was  an  action 
brought  to  recover  damages  sustained  by  the  wife  of  the 
plaintiff  by  the  upsetting  of  a  stage  coach  in  which  she  was 
a  passenger,  the  question  was  whether  the  stage  was  upset  by 
the  negligence  of  the  driver  or  by  the  act  of  the  plaintiff  and 
his  wiie  in  rashly  and  improperly  springing  from  it.  The 
court  held  that :  **Ifthe  want  of  proper  skill  or  care  of  the 
driver  placed  the  passengers  in  a  state  of  peril,  and  they  had 
at  that  time  a  reasonable  ground  for  supposing  that  the  stage 
would  upset,  or  that  the  driver  was  incapable  of  managing  his 
horses,  the  plaintiff  was  entitled  to  recover,  although  the  jury 
may  believe  from  the  position  in  which  the  stage  was  placed 
from  the  negligence  of  the  driver  the  attempt  of  the  plaintif! 
and  his  wife  to  escape  may  have  increased  the  peril,  or  even 
caused  the  stage  to  upset,  and  although  they  also  find  that  the 
plaintiff  and  his  wife  would  probably  have  sustained  little  or 
no  injury  if  they  had  remained  in  the  stage."  And  in  the 
case  of  Jones  v.  Boyce,  i  Starkie,  482,  which  was  an  action 
against  a  coach  proprietor  for  so  negligently  conducting  the 
coach  that  the  plaintiff,  an  outside  passenger,  was  obliged  to 
jump  off  the  coach,  in  consequence  of  which  his  leg  was 
broken.  Lord  Ellenborough  held:  **To  enable  the  plaintiff  to 
sustain  the  action,  it  is  not  necessary  that  he  should  have 
been  thrown  off  the  coach.  It  is  sufficient  if  he  was  placed 
by  the  misconduct  of  the  defendant  in  such  a  situation  as 
obliged  him  to  adopt  the  alternative  of  a  dangerous  leap,  or 
to  remain  at  a  certain  peril.  On  the  other  hand,  if  the  plain- 
tiff's act  resulted  from  a  rash  apprehension  of  danger,  which 
did  not  exist,  and  the  injury  he  sustained  is  to  be  attributed 
to  rashness  and  imprudence,  he  is  not  entitled  to  recover." 
The  doctrine  is  concisely  stated  in  i  Shear.  &  R.  Neg.  §  89: 
**Ifoneis  placed,  by  the  negligence  of  another,  in  such  a 
position  that  he  is  compelled  to  choose  instantly,  in  the  face 
of  grave  and  apparent  peril,  between  two  hazards,  and  he 
makes  such  a  choice  as  a  person  of  ordinary  prudence  placed 
in  such  a  position  might  make,  the  fact  that,  if  he  had 
chosen  the  other  hazard,  he  would  have  escaped  injury,  is 
of  no  importance."  The  contention  of  the  defendant  com- 
pany was  that  the  plaintiff  was  in  a  safe  place,  and  that,  while 
it  was  true  that  the  sight  of  a  car  coming  as  this  one  did  was 
unusual  still  that  there  was  nothing  attendant  upon  it  which 
should  lead  one  in  a  safe  position  precipitately  to  leave  it. 
The  counsel  for  the  defendant  at  the  trial  requested  the  judge 
to  charge  that.  **if  the  jury  believe  that  Mrs.  Tuttle  was  at 
a  safe  location  before  the  injury  complained  of,  and  was  after- 
wards injured  by  removing  from  such  safe  place,  she  cannot 
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recover ;  but  this  matter  was  correctly  disposed  of  in  the 
charge  that  *safe  place*  is  a  term  which  is  not  easy  to  define. 
To  charee  that  in  this  case  she  was  'in  a  safe  place'  would  be 
to  charge  that  the  circumstances  which  brought  about  this 
fright  and  terror  under  which  she  seems  to  have  acted  were 
not  sufficient  to  warrant  her  in  removing  from  that  spot,  and 
seeking  another,    which,  in  her  judgment, — and  perhaps  a 
mistaken  judgment. — she   might  have  deemed  safer.     There 
is  hardly  enough  evidence  in  this  case  to  know  whether  it  was 
exactly  safe  where  she  stood.     It  turned  out  afterwards  to 
have  been  a  safe  place.     But  who  could  tell  beforehand  how 
many  splinters  from  this  car  would  fly^  in  all  directions,  how 
.many  cobblestones  or  other  things  would  fly  around.?     You 
do  not  know,  when  you  see  a  car  coming,  iust  what  the  end 
will  be,  and  would  naturally  seek,  possibly,  a  safer  place  than 
you  think  you  occupy,  although,  after  it  is  all  over,  you  may 
find  that  where  you  stood  was  a  safe  place.'*     This  is  not  a 
case  involving  the  question  whether  an  action  can  be  sustained 
for  mental  anguish  or  injury  unaccompanied  by  injury  to  the 
person.     That  this  would  not  afford  a  ground  of  action  is  well 
settled.     In  Canning  v.  Inhabitants  of  Williamstown,  i  Cush. 
415 1,  it  was  held  that  there  could  be  no  recovery  for  risk  and 
peril  which   caused   fright  and  mental  suffering,    but  those 
elements  could  be  considered  when  there  was  bodily  injury, 
however  slight.     And  in  Commissioners  v.  Coultas,    13   App. 
Cas.  222,  where,  by  a  negligent  act  of  the  defendant,    a  col- 
lision with  a  railway  train  at  a  local  crossing  became  immi* 
nent,    but  actual  collision    was  avoided,    nervous  shock   or 
mental  injury,  caused  by  fright  at  the  occurrence,  was  held  to 
be  too  remote  a  consequence   of  the  defendant's  act  to  be  a 
ground  of  damage.     Mr.  Justice  Gummere,  in   Ward  v.  Rail- 
road Co.  (N.  J.  Sup.)  47  Atl.  i;6i,  clearly  states  the  rule  when 
he  says,  **It  seems  to  be  universally  conceded  that  mere  fright, 
from  which  no  physical  suffering  results,  affords  no  ground  for 
action;"  and  he  subsequently  holds  that,  ** Where  personal 
iniury,  as  well  as  fright,  is  produced  by  the  wrongful  act,  the 
rule   is  entirely  settled  that  the   jury  is  entitled,  in   fixing 
the  damages,  to  consider  the  mental  agitation  as  well  as  the 
physical  injury."     This  harmonizes    with   the  decisions   in 
Traction  Co.  v.  Lambertson,  59  N.  J.  Law,    297,  36  Atl.  100, 
and  Buchanan  V.  Railroad  Co.,    52   N.   J.    Law,    265,    19  Atl. 
254.     It  is  not  perceived  that  the  question   of  recovery  for 
peril  causing  mere  fright  unaccompanied  by   physical  suffer- 
ing is  in  the  remotest  sense   presented   in  this  case.     The 
injury  sustained  by  the  plaintiff,    and   for  which  recovery  is 
sought,  was  not  the  result  of  fright,  but  was  due  to  the  falling 
down  of  the  plaintiff  and  the   injury   to   her  knee.     She  was 
placed  in  peril  by  the  negligent  act  of  the  defendant,  and  in 
her  effort  to  escape  from  danger  she  fell,  and  was  injured. 
Does  it  require  any  stretch  of  imagination   to  believe   that 
every  one  in  the  neighborhood    of  this  derailed  car  was 
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frightened?  And  it  would  be  extraordinary,  indeed,  if  they 
attempted  to  escape,  and  were  injured,  that  they  should  be 
without  remedy.  I  think  the  point  decided  in  Buchanan  v. 
Railroad  Co.  governs  this  case.  There  a  woman  was  lawfully 
on  the  railroad  platform  of  the  defendant.-  A  piece  of  timber 
projected  from  one  of  the  cars  of  a  train  so  as  to  reach  the 
platform,  and,  in  order  to  avoid  being  struck,  she  was  obliged 
to  throw  herself  upon  the  platform.  By  reason  of  the  shock 
to  her  nervous  system,  her  health  was  seriously  impaired.  A 
verdict  in  her  favor  was  sustained  by  the  supreme  court,  Beas- 
leyX.  J.,  saying:  ^'The  suit  was  not  on  the  single  ground  that 
the  plaintiff  had  been  frightened.  There  was  a  basis  for  the 
action  in  the  carelessness  of  the  company  which  compelled  the 
plaintiff  to  throw  herself  upon  the  platform,  as  such  careless- 
ness leading  tu  that  result  was  per  se  actionable.  The  fright 
was  an  incident  to  such  cause  of  action,  and  a  mere  aggrava- 
tion of  the  tort.'*  See  also,  Vandenburgh  v.  Truax,  4  Denio, 
464,  47  Am.  Dec.  268.  In  the  case  under  consideration  the 
negligence  of  the  defendant  in  permitting  the  derailing  and 
escape  of  the  car  is  too  plain  for  argument,  and  it  was  such 
negligence  as  caused  the  plaintiff  in  error  to  attempt  to 
escape  the  peril  by  running,  and  in  so  doing  she  fell,  and  was 
injured.  The  true  rule  governing  cases  of  this  character  may 
be  stated  as  follows:  That  if  a  defendant,  by  negligence,  puts 
the  plaintiff  under  a  reasonable  apprehension  of  personal 
physical  injury,  and  plaintiff,  in  a  reasonable  effort  to  escape, 
sustains  physical  injury,  a  right  of  action  arises  to  recover  for 
the  physical  injury  and  the  mental  disorder  naturally  incident 
to  its  occurrence.  The  case  below  was  properly  submitted 
to  the  jury,  and  the  judgment  below  should  be  afhrmed. 


Oddib  v.  Mbndbnhai<i«. 

{.Supreme  Court  of  Minnesota^  June  28^  190/,) 
[86  N.  W.  Rep.  881.] 

Contributory  Negligence — Question  for  Jury. — Evidence  considered, 
and  heid  that  the  question  of  plaintiff's  contributory  negligence  was  an 
issue  of  fact  for  the  jury,  and  it  was  not  error  for  the  court  to  refuse  to 
withdraw  that  question  from  their  consideration. 

Violation  of  Ordinance  as  Negligence.* — The  violation  of  a  city  ordi- 
nance requiring  the  performance  of  a  duty  may  furnish  evidence  of  neg- 
ligence, although  such  ordinance  is  not,  as  a  matter  of  law,  conclusive 
upon  that  issue,  which  must  be  determined  in  connection  with  all  the 
evidence  in  the  case. 

Waiver  of  Objections  to  Instructions. — Where  instructions  are  pre- 
sented to  the  court  at  the  close  of  the  evidence,  and  either  party  waives 
objections  to  any  request  of  the  opposite  party,  which  the  court  there- 
upon g'ives,  the  party  so  waiving-  objection  may  not  afterwards  re- 
serve an  exception  thereto  without  leave  of  court  first  obtained. 

(Syllabus  by  the  Court.) 

♦See  Schmitt  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  20  Am.  &  EJng.  R.  Gas., 
N.  S.,  216,  and  notes,  27Aet  seq. 
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Appeal  from  district  court,  St.  Louis  county ;  J.  D.  Ensig^n, 
Judge. 

Action  by  Lizzie  Oddie  against  Luther  Mendenhall,  receiver 
of  the  Duluth  Street-Railway  Company.  Verdict  for  plain- 
tiff. From  an  order  denying:  a  new  trial  or  judgment  notwith- 
standing the  verdict,  defendant  appeals.     Affirmed. 

Greene  &  Wood,  for  appellant. 
John  Jenswold,  Jr.,  for  respondent. 

LOVELY,  J.  Action  for  personal  injuries  sustained  by 
plaintiff,  who  was  run  upon  and  thrown  from  a  carriage  by 
one  of  defendant's  street  cars.  She  recovered  a  verdict. 
Defendant  moved  for  a  new  trial  or  judgment  in  the  alterna- 
tive, which  was  denied.  From  this  order  the  cause  is  brought 
here  for  review  upon  the  entire  record. 

Plaintiff  resided  at  Duluth.  Her  brother,  Harry  George,  who 
was  visiting  that  city,  invited  her  to  take  an  evening  ride.  He 
procured  a  horse  and  carriage  from  a  livery,  and  in  company 
with  his  sister  drove  through  the  city  towards  West  Duluth, 
until  they  reached  the  Asbury  Methodist  Church,  on  Raleigh 
street,  over  which  street,  at  this  place,  there  was  a  single 
track  of  defendant's  electric  street  railway.  The  distance 
between  the  sidewalk  curbs  of  the  street  at  the  church  was 
42  feet.  It  was  12  feet  between  the  north  rail  and  the  curb 
next  to  the  church  where  the  injury  to  plaintiff  occurred. 
The  plaintiff  was  wholly  unaccustomed  to  the  use  of  horses  or 
their  management,  but  relied  entirely  upon  her  brother, 
who  drove.  When  the  carriage  arrived  at  the  curb  in  front 
of  the  church,  the  brother,  having  occasion  to  stop  there, 
threw  the  lines  upon  the  dashboard,  leaving  the  horse  facing 
west  and  his  sister  in  the  carriage,  stepped  out,  ran  up  the 
church  steps  (nine  in  number),  and  went  into  the  vestibule, 
when  he  was  recalled  by  an  outcry  from  his  sister,  who  was 
alarmed  at  the  actions  of  the  horse,  occasioned  by  noise  pro- 
duced from  a  street  car  coming  from  the  rear,  which  was 
operated  by  a  motorman,  and  run  at  the  speed  of  12  miles  an 
hour.  The  motorman  saw  the  carriage,  with  the  lady,  about 
126  feet  before  reaching  it.  He  continued  to  sound  the  gong, 
frightening  the  horse,  which  became  fractious,  and  alarmed 
plaintiff*  who  called  to  her  brother  twice.  The  brother  im- 
mediately turned  from  the  church,  rushed  down  to  the  side- 
walk, seized  the  horse  by  the  bridle,  and  succeeded  in  getting 
the  hind  wheel  of  the  carriage  from  the  track,  but  the  horse 
again  backed  the  carriage  wheels  upon  the  rails.  The  motor- 
man  kept  pounding  the  gong,  and  rushed  his  car  upon  the 
carriage,  and  struck  and  overturned  it,  throwing  plaintiff  upon 
the  sidewalk,  from  which  she  received  the  injuries  com- 
plained of.  About  the  time  of  the  collision  the  motorman 
put  on  the  brakes,  stopping  the  car  with  a  jerk,  after  it  had 
run  its  length  after  striking  the  carriage.  The  above  summary 
of  the  evidence  states  the  facts  most  favorable  to  the  plain- 
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tifi,  as  the  verdict  requires.  Upon  these  facts  defendant 
insists  that  plaintifi  was,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence  in  remaining  in  the  carriage  after  her 
brother  left  it  to  enter  the  church ;  and  that  it  was  the  duty 
of  the  court  to  have  taken  the  case  from  the  jury,  and  ordered 
a  verdict  in  defendant's  favor,  or  to  have  ordered  judgment 
for  defendant  after  the  trial.  The  rather  subtle  process  of 
reasoning  by  which  defendant  reaches  this  conclusion  is  based 
partly  upon  the  effect  of  an  ordinance  of  the  city  of  Duluth, 
and  upon  the  conduct  of  the  plaintiff  in  remaining  in  the  car- 
riage. The  ordinance  referred  to  provides  that  it  shall  be 
unlawful  for  any  person  to  leave  any  horse  attached  to  a 
vehicle  in  a  street  without  fastening  such  animal  in  the 
manner  provided  for  therein.  A  reasonable  construction  must 
be  given  to  this  ordinance.  Its  object  was  obviously  to  prevent 
drivers  from  leaving  horses  standing  in  the  streets  without 
control.  It  cannot  be  held  that  this  ordinance  must  be  con- 
strued to  require  a  person  getting  out  of  a  wagon  or  carriage 
to  hitch  the  horse  attached  thereto,  even  though  occupants  of 
the  carriage  are  left  therein.  Such  a  view  would  forbid  any 
one  as  a  passenger  getting  out  of  a  wagon  or  carriage,  though 
the  driver,  holding  the  reins,  remained  to  control  the  horse : 
and  would  have  made  the  plaintiff  amenable  thereto  if  she 
had  left  the  buggy  after  her  brother  has  got  out  without  her- 
self hitching  the  horse.  This  construction  would  be  absurd. 
Strictly  speaking,  plaintiff's  brother  did  not  violate  the  ordi- 
nance when  he  left  the  carriage,  since  his  sister  remained 
therein,  and,  as  he  might  have  reasonably  supposed,  without 
danger  or  knowledge  that  a  car  would  pass,  during  the  few 
seconds  while  he  could  go  into  the  church  and  return  there- 
from. Again,  counsel  is  mistaken  in  the  claim  that  the  viola- 
tion of  an  ordinance  in  such  a  case  is  conclusive  evidence  of 
negligence.  In  any  case  where  a  duty  is  imposed  by  ordi- 
nance, the  violation  of  which  is  made  the  basis  of  personal 
duty  to  secure  public  safety,  its  disregard  furnishes  proof  of 
negligence,  the  effect  of  which,  after  all,  is  to  be  determined 
by  the  jury.  Ericson  v.  Railroad  Co.,  57  Minn.  26,  58  N.  W. 
822.  It  has  also  been  held  by  this  court  that  leaving  a  horse 
unhitched  in  the  street,  while  it  might  be  considered  by  the 
jury  as  evidence  of  negligence,  is  not  conclusive  of  want  of 
ordinary  care  in  that  respect.  Griggs  v.  Fleckenstein,  14 
Minn.  81  (Gil.  62),  100  Am.  Dec.  199.  Clearly,  there  was  no 
such  community  of  interest  between  the  plaintiff  and  her 
brother  in  the  control  of  the  horse  as  imputed  the  brother's 
negligence  to  the  sister,  and,  conceding,  without  deciding, 
that  he  was  negligent  in  any  respect  when  he  left  the  carriage, 
it  was  still  a  question  for  the  jury  to  determine  the  course  of 
action  this  plaintiff  should  have  pursued  under  all  the  cir- 
cumstances; and  we  cannot  say,  as  a  matter  of  law,  that  on 
a  clear  evening,  during  the  twilight  hour,  it  was  her  duty  to 
get  out  of  the  carriage  as  soon  as  her  brother  did;  nor  can  we 
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impute  neglisrence  to  her,  after  the  horse  became  fractious, 
because  she  did  not  jump  out.  What  should  have  been  her 
conduct  in  such  a  case,  either  in  remaining  in  or  leaving  the 
buggy,  is  a  question  of  fact  particularly  within  the  province 
of  the  jury.  It  must  not  be  doubted,  in  view  of  the  verdict, 
that  she  did  the  wisest  thing  apparent,  even  though  her 
actions  may  have  added  to  her  peril,  as  disclosed  in  the 
retrospect  after  the  accident.  Carroll  v.  Railroad  Co.,  14 
Minn.  57  (Gil.  42).  The  two  instructions  asked  for  by  defend- 
ant, which  were  made  the  principal  ground  of  contention  on 
the  argument  in  this  court,  would  require  us  to  hold  that  the 
plaintiff  was  negligent  in  not  leaving  the  carriage  immediately 
after  her  brother ;  and  we  cannot,  for  the  reasons  stated, 
adopt  this  view. 

The  thirteenth  instruction  asked  for  plaintiff,  to  the  effect 
that,  if  the  jury  should  conclude  plaintiff's  brother  was  negli- 
gent, she  wasi  not  responsible  for  such  negligence,  which  was 
given.  A  large  number  of  instructions  were  asked  on  both 
sides.  They  were  presented  to  the  court  at  the  close  of  the 
evidence,  under  section  5403,  Gen.  St.  1804.  At  this  time 
defendant's  counsel  withdrew  objection  to  this  instruction. 
The  court  acted  upon  such  concession,  and  gave  the  instruc- 
tion referred  to.  After  it  was  given,  defendant's  counsel  ex- 
cepted. We  think  that,  while  it  is  very  doubtful  whether 
the  giving  of  this  instruction  was  error  upon  the  evidence, 
yet  the  statute  cited  controls  this  matter.  It  was  intended 
for  a  wise  purpose  in  the  trial  of  causes, — to  enable  counsel 
to  have  information  of  the  issues  that  are  to  be  discussed  be- 
fore the  jury,  and  to  give  the  court  aid  in  the  preparation  of 
its  general  charge,  as  well  as  to  reserve  such  exceptions  as  are 
desired ;  hence  we  must  hold  that  counsel  are  to  be  concluded 
by  their  waiver  of  objections  to  an  instruction,  and  we 
decline  to  consider  this  exception  for  that  reason. 

Other  assignments  of  error  are  not  of  sufficient  merit  to 
require  consideration.     Order  affirmed. 


Chicago,  B.  &  Q.  R.  Co.  v.  Burns. 

(Supreme  Court  of  Nebraska^  May  22,  190 r.) 
[86  N.   W.  Rep.  483.] 

Payment — Acceptance  of  Promissory  Note. — The  giving  and  accept- 
ance of  an  order,  bill  of  exchange,  or  promissory  note  for  a  prior  indebted- 
ness will  not  be  regarded  as  payment,  unless  there  be  an  express 
agreement  between  the  parties  to  that  eflTect. 

Railroad  Pay  Check — Liability  of  Drawee. — An  order  or  "pay  check," 
drawn  by  a  paymaster  of  a  railroad  company  on  the  assistant  treasurer 
in  favor  of  an  employee,  is  not  drawn  against  a  third  party,  but  on  the 
party  from  whom  the  debt  for  which  the  **pay  check**  is  given  is  due. 

Same— Not  Bank  Checks. — A  **pay  check**  given  to  an  employee  of 
a  railroad  company  by  the  paymaster,  drawn  on  the  assistant  treasurer, 
and  made  payable  at  different  banks  therein  mentioned,  is  not  a  check 
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on  either  of  the  banks  as  by  a  depositor  therein.  Snch  check  is  made 
payable  at  the  bank  specified,  and  not  by  the  bank,  and  the  company, 
not  the  bank,  is  the  drawee. 

Same — Forgery —Payment  to  Wrong  Party— Liability  of  Drawee. — 
Where  the  payee  of  a  "pay  check"  drawn  to  him  or  his  order  is  robbed 
of  it,  and  his  indorsement  forg-ed  thereon,  and  payment  made  to  an 
unauthorized  holder,  the  payee  may,  notwithstanding"  such  payment, 
recover  from  the  drawee  the  amount  due  him,  as  evidenced  by  the  order. 

Same— Same— Same— Estoppel. — The  drawee  soug-ht  to  escape  liabil- 
ity of  payment  to  the  payee  on  the  ground  of  his  alleged  negligence. 
Iield,  first,  as  a  question  of  fact,  a  finding  in  favor  of  the  plaintiff  would 
not  be  disturbed  ;  and,  second,  the  unlawful  possession  of  the  holder  of 
the  order,  who  received  payment  on  the  forged  indorsement,  being  the 
result  or  fruit  of  a  crime,  the  defendant  could  not  predicate  an  estoppel 
by  negligence  therein,  unless  it  appears  that  the  negligence  is  the  prox- 
imate cause  of  the  forgery  being  taken  as  genuine. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county;  Powell,  Judge. 

Action  by  Michael  Burns  against  the  Chicago,  Burlincrton 
&  Quihcy  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Affirmed. 

Greene  &  Breckenridge,  for  plaintiff  in  error. 
A.  N.  Ferguson,  for  defendant  in  error. 

HOLCOMB,  J.  The  plaintiff  below,  Michael  Bums, 
defendant  in  error,  was  employed  by  the  plaintiff  in  error  as 
a  day  laborer,  and  for  whose  services  settlements  were  had 
monthly.  "Pay  checks**  were  issued,  upon  which  the  em- 
ployee was  to  receive  the  money  due  him  for  labor  performed. 
It  appears  from  the  record  that  there  had  been  delivered  to 
him  for  his  services  by  the  pay  master  of  the  company  two 
**pay  checks,'*  aggregating  $51.21,  one  of  which  reads  as  fot- 
lows: 

**No.  71, 509.  Burlington  &  Mo.  River  R.  R.  in  Neb.  Omaha. 
November  30,  1895.  $25.23.  J.  G.  Taylor,  Asst.  Treas. :  Pay 
to  the  order  of  M.  Burns  twenty-five  23-100  dollars.  Payable 
at  the  Nebr.  Nat'l  Bank,  Omaha,  First  Nat*l  Bank  Lincoln. 
First  Nat'l  Bank  Denver.  Not  good  for  an  amount  exceeding 
two  hundred  dollars.     C.   W.    Northup,    Paymaster.     F.   W. 

"1895.  Pay  Check.  Burlington  Route,  B.  &  M.  R.  R.  in 
Neb.     No  protest.*' 

The  other  is  the  same  except  as  to  the  amount  and  date. 
The  defendant  in  error,  while  returning  from  where  he  had 
been  laboring  in  Wyoming,  was,  as  he  testifies,  robbed  of  the 
two  pay  checks  mentioned,  and  his  indorsements  thereon 
forged,  and  the  amount  for  which  they  were  drawn  secured, 
at  one  of  the  banks  where  made  payable,  by  some  unknown 
person.  Burns  began  suit  against  the  company  for  the  amount 
due  for  his  services  as  evidenced  by  the  two  **pay  checks"  of 
which  he  had,  as  alleged,  been  robbed.  The  company,  hav- 
ing paid  the  bank  cashing:  the  check  under  the  circumstances 
mentioned,  denied  further  liability,  and  from  a  judgment 
against  it  for  the  sum  claimed,  with  interest,  brings  the  case 
here  by  proceedings  in  error.     Counsel  for  plaintiff  in  error 
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close  their  brief  with  the  statement  that  the  case  should  be 
reversed  for  two  reasons:  (i)  The  receipt  of  the  checks  ex- 
tinguished the  indebtedness  of  the  railroad  company  to  Burns; 
(2)  the  payment  upon  a  forged  indorsement  raised  a  liability 
in  plaintiff's  favor  against  the  bank  where  they  were  cashed. 

We  do  not  think  the  receipt  of  the  checks  extinguished  the 
company's  liability  to  Burns.  This  would  not  be  the  case  in 
the  present  action,  even  though  the  assistant  treasurer  of  the 
company,  on  whom  the  order  was  drawn,  was  a  third  party, 
which  he  is  not.  The  rule  is:  **The  giving  and  accepting 
of  an  order,  bill  of  exchange,  or  promissory  note  for  a  prior 
indebtedness  will  not  be  regarded  as  payment  thereof  unless 
there  be  an  express  agreement  between  the  parties  to  that 
effect.**  Farwell  V.  Salpaugh,  32  Iowa,  585,  and  cases  cited ; 
Banking  House  v.  Woolsey,  60  Neb.  — ,  83  N.  W.  729.  There 
is  no  evidence  of  any  express  agreement  that  the  pay  check 
was  received  in  satisfaction  of  the  sum  due  for  labor,  and 
it  would  be  ridiculous  to  conclude  that  its  receipt  was  other 
than  for  the  purpose  of  obtaining  from  the  company,  his 
debtor,  on  whom  it  was  drawn,  the  money  due  as  evidenced 
thereby.  But,  taking  the  view  contended  for, — that  the 
acceptance  of  the  order  satisfied  the  prior  indebtedness  for 
labor  performed,  and  created  a  new  liability  in  favor  of  the 
plaintiff, — he  has  a  right  of  action  thereon  against  the  com- 
pany, as  drawee,  which  is  properly  pleaded  in  his  petition, 
and  justifies  a  recovery  of  the  amount  claimed.  The  transac- 
tion does  not  come  within  the  rule  of  an  acceptance  of  an 
order  on  a  third  party,  being  a  payment  and  satisfaction  of 
a  prior  indebtedness,  and  the  authorities  in  support  of  the 
rule  are  not  applicable.  The  **pay  check'*  or  order  was  not 
on  a  third  party.  It  was  addressed  to  the  assistant  treasurer 
of  the  company,  signed  by  the  paymaster,  and  was  a  direction 
for  the  payment  by  the  company,  through  its  proper  disburs- 
ing officer,  of  the  amount  due  from  it  to  the  employee,  or  to 
his  order.  The  fact  that  the  order  is  made  payable  at  differ- 
ent banks  does  not  change  the  character  of  the  instrument. 
The'  reasons  for  making  the  order  thus  payable  do  not  appear 
from  the  record,  and  it  is  needless  for  us  to  speculate  or 
philosophize  regarding  the  matter.  It  is  probably  regarded 
as  a  matter  of  convenience  to  all  concerned  to  have  the  orders 
gathered  up  by  certain  banks,  and  presented  by  these  banks 
to  the  company  for  payment,  rather  than  by  the  individual 
payees. 

As  to  the  second  proposition,  viz.  the  alleged  liability  of  the 
paying  bank  to  the  plaintiff,  instead  of  the  liability  of  the 
defendant  company,  we  think  the  question  hardly  admits  of 
argument.  None  of  the  banks  mentioned  as  places  where 
the  order  is  payable  is  made  a  drawee  in  the  pay  check, 
against  whom  a  right  of  action  would  be  maintained  in  the 
event  the  check  was  not  honored  when  presented.  If  not 
paid,  the  payee   must  look  to   the  company  on  whom  the 
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order  is  drawn  for  satisfaction.  By  the  evidence  of  the  of- 
ficers of  the  company  it  is  made  to  appear  that  these 
''pay  checks'*  are  paid  by  one  of  the  banks  named,  which 
immediately  forwards  them  to  the  assistant  treasurer  of  the 
company  for  payment,  upon  receipt  of  which  by  him  a  bank 
check  of  the  company  is  sent  to  the  bank,  thus  paying  the 
orders;  payment  to  the  bank  being  made  in  whatever  sum  was 
due  by  reason  of  cashing  the  **pay  checks."  The  **pay 
check"  is  made  payable  at,  and  not  by,  the  bank.  It  cannot, 
therefore,  be  said  that  the  order  is  a  check  on  a  bank  ia 
which  the  company  is  a  depositor,  and,  when  issued  and 
accepted,  an  assiernment  of  the  company's  funds  in  the  bank 
on  which  drawn,  subject  to  the  laws  generally  applying  to 
checks  drawn  on  banks  by  the  depositors  therein.  The 
checks  or  orders  in  question  were  drawn  against  the  comi>any, 
to  be  paid  by  the  assistant  treasurer  to  the  payee  therein 
named,  or  to  his  order.  The  payee  never  parted  with  the 
legal  title  thereto.  He  never  indorsed  the  paper  or  authorized 
any  one  to  collect  the  same.  The  indorsement  being  forged* 
it  is  no  indorsement,  and  the  payment  by  the  company  to  the 
holder,  under  the  circumstances,  was  unauthorized,  and  in 
no  way  militated  against  the  legal  rights  of  the  payee  to  recover 
whatever  was  due  him,  as  evidenced  by  the  orders  of  which 
he  had  been  unlawfully  deprived.  Benj.  Chalm.  Dig.  Bills, 
p.  90,  art.  81.  We  know  of  no  legal  principle  which  may  be 
applied  to  relieve  the  company  from  liability  to  the  plaintiff 
on  his  cause  of  action  stated  in  the  petition. 

It  is  suggested  that  the  plaintiff,  being  intoxicated  at  the 
time,  was  guilty  of  negligence,  which  would  preclude  a  recov- 
ery. That  alleged  negligence  is  a  question  of  fact,  upon 
which  an  issue  was  formed,  and  which  has  been  decided 
against  the  defendant.  Furthermore,  the  unlawful  possession 
of  the  holder  of  the  orders,  who  received  payment  on  the 
forged  indorsements,  being  the  result  or  fruit  of  a  crime,  we 
know  of  no  rule  that  would  permit  the  defendant  to  predicate 
an  estoppel  by  negligence  thereon,  unless  it  appears  that  the 
negligence  is  the  proximate  cause  of  the  forgery  being  taken 
as  genuine.  Benj.  Chalm.  Dig.  Bills,  p.  93.  We  are  of  the 
opinion  that  the  judgment  should  be  affirmed,  which  is 
accordingly  done.     Affirmed. 


Brown  v.  Atlanta  Ry.  &  Powbr  Co.  ei  al. 

(Supreme  Court  of  Georgia ^  May  20,  1901.) 
[39  S.  E.  Rep.  71.] 

Street  Railways— Ratification  of  Charters  Granted  in  Violation  of  Law 
—Statute.— The  act  of  Aufifust  31,  1891  (1  Acts  1890-91.  p.  169),  provid- 
ing" that  "all  charters  heretofore  granted  by  the  secretary  of  state  to 
street  and  suburban  railroad  companies  are  hereby  confirmed  and 
declared  to  have  had  fuUeflTect  from  their  dates,"  was,  in  effect,  a  gen- 
eral law  giving  the  consent  of  the  general  assembly  that  street  and  subnr- 
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ban  railroad  companies  theretofore  organized  under  the  charters  referred 
to  might  in  the  future  exercise  the  corporate  powers  mentioned  in  such 
charters ;  and  with  this  legislative  consent  such  companies  became, 
after  either  an  express  or  an  implied  acceptance  of  the  provisions  of  the 
act,  de  jure  corporations,  with  all  the  powers  granted  in  the  charters  ; 
and  this  is  true  whether  the  charter  in  a  given  case  was  originally 
granted  without  authority  of  law,  or  in  violation  of  law. 

Same— Same — Corporate  Powers  Granted  without  Municipal  Con- 
sent.— The  general  assembly  had  in  1891  authority  to  grant  corporate 
powers  to  a  street-car  company,  though  the  consent  of  the  corporate 
authorities  of  the  town  or  city  in  which  the  lines  of  street  railway  were 
to  be  located  had  not  been  first  obtained  ;  but  the  grant  of  such  powers 
did  not  authorize  the  construction  of  a  line  of  street  railway  upon  the 
streets  of  any  town  or  city  until  the  consent  of  the  corporate  author- 
ities had  been  obtained- 

Private  Citizen  Cannot  Enjoin  Exercise  of  Corporate  Powers  Merely 
Because  Property  Was  Acquired  in  Violation  of  Law.*— That  a  corpora- 
tion may  have  acquired  a  portion  of  its  property  in  violation  of  law  is 
not  a  sufficient  reason  for  enjoining  it  from  exercising  its  legitimate  cor- 
porate powers,  at  the  instance  of  a  private  citizen  whose  property  will 
l>e  damaged  by  the  exercise  of  such  powers. 

Same — Interlocutory  Injunction — Discretion  of  Court.^— Following  the 
decision  of  this  court  in  Moore  v.  City  of  Atlanta,  70  Ga.  611,  this  court 
Will  not  control  the  discretion  of  the  trial  judge  in  refusing  to  grant  an 
interlocutory  injunction  which  would  interfere  with  a  public  improve- 
ment in  which  no  part  of  the  property  of  the  applicant  is  actually  taken, 
although  there  was  evidence  before  the  judge  authorizing  a  finding 
that  the  property  of  the  applicant  be  damaged  by  the  improvement. 

Effect  on  Their  Other  Powers  of  Illegally  Conferring  upon  Street-Car 
Companies  Authority  to  Become  Carriers  of  Freight.— Even  if  in 
1891  the  general  assembly  had  no  power  to  confer  upon  street-car  com- 
panies the  authority  to  become  common  carriers  of  freight,  the  grant  of 
such  authority  would  not  in  any  way  affect  other  powers  which  had  been 
lawfully  granted  to  such  companies. 

Street  Railways— Authority  to  Connect  Lines  Acquired  from  Other 
Companies. — A  street-car  company  which  has  acquired  the  lines  of 
street  railway  of  two  other  companies  may,  when  authorized  by  its 
charter,  and  with  the  consent  of  the  authorities  of  the  city  in  which  its 
lines  of  railway  are  situated,  connect  the  lines  acquired  from  the  other 
companies  by  laying  its  tracks  upon  such  portions  of  a  street  of  the  city 
as  may  be  necessarj  to  make  the  connection. 

Same— Right  to  Enjoin  Construction  as  Likely  to  Cause  Abandonment 
of  Line  in  Another  Street.* — A  street-car  company  having  authority  to 
lay  its  tracks  along  the  streets  of  a  city  will  not  be  enjoined  from  laying 
its  tracks  along  a  given  street,  at  the  instance  of  one  claiming  to  have 
an  interest  in  a  line  of  street  railway  in  another  street,  on  the  ground 
that  the  construction  of  the  new  line  may  operate  as  an  abandonment 
of  the  line  in  which  he  is  interested. 

Power  to  Pass  Ordinance  in  Conflict  with  Prior  One. — The  lawmak- 
ing body  of  a  municipal  corporation  may  pass  a  special  ordinance  which 
is  in  conflict  with  a  prior  general  ordinance,  when  there  is  nothing  in 
the  charter  prohibiting  this  kind  of  legislation. 

Street  Railways— Authority  to  Construct  Double  Tracks  under  General 
Power. — A  general  power  in  the  charter  of  a  street-railway  company  to 
construct  a  line  of  stt'eet  railway  authorizes  the  construction  of  double 
tracks  upon  the  streets  of  a  city,  provided  the  authorities  of  such  city 
consent  that  the  streets  may  be  so  used. 

Case  at  Bar. — The  rulings  on  the  admission  of  evidence  were  free 
from  error,  and  no  sufficient  reason  for  the  reversal  of  the  judgment 
has  been  shown. 

(Syllabus  by  the  Court.) 

*See  generally,  23  Am.  <&  Eng.  Enc.  Law  946  et  seq,  ;  7  Rap.  &  Mack'a 
Dig.  352,  390,  and  416  et  seq. ;  4  Id,  281  et  seq. 
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Error  from  superior  court,  Fulton  county ;  J.  H.  Lumpkin, 
Judge. 

Bill  by  Julius  L.    Brown  against  the   Atlanta   Railway   & 

Power  Company    and  others  for  an   injunction  restraining 

defendants  from  building  connections  between  street   rail- 

,  roads.     From  an  order  denying  an  interlocutory  injunction, 

plaintiff  brines  error.     Affirmed. 

Plaintiff  filed  his  petition   against  the  Atlanta   Railway  & 
Power  Company,  the  Metropolitan  Street-Railroad  Company 
and  the   Atlanta    Consolidated    Street-Railroad    Company, 
seeking  to  enjoin  the  construction  of  a  street-railway  line  in 
front  of  his  residence,    on   Washington  street,    Atlanta,    and 
from  making  a  connection  between  the  lines  of  the  two  com- 
panies last  above  mentioned,  and  from  the  removal  of  tracks 
and  changes  of  schedules  on  Woodward  avenue  and  Pulliam 
and  Clark  streets,  and  from  using  the  franchises  and  tracks 
of  the  Metropolitan  Street-Railroad  Companv  by  the  Atlanta 
Railway  &  Power  Company.     The  injunction  was  refused, 
and  plaintiff  excepted.     The  plaintiff  owns  and  resides  on  a 
lot  at  the  corner  of  Washington  and  Rawson   streets.     He 
also  owns  a  lot  on  Pulliam  street,  in  the  same  block  with  the 
other.     Washington  and  Pulliam  streets  are  parallel  and  run 
north  and  south,  and  Pulliam  is  west  of  Washington.     Raw- 
son  street  is  the  southern  boundary  of  this  block.     The  next 
street  which  crosses  Washington  north   of  Rawson  is  Wood- 
ward avenue,  formerly  Jones  street,  and  the  next  cross  street 
south  of  Rawson  is  Clark  street.     There   is  no  street-car  line 
on  Washington  street  between  Woodward  avenue  and  Clark 
street.     There  is  one  extending  to  Woodward  avenue  along 
Washington  street  from  the  north  and  the  center  of  the  city, 
then  along  Woodward  avenue  eastward  for  a  distance  of  two 
blocks  to   Capitol  avenue,  which   is  parallel  to  Washington 
street,  and  along  Capitol  avenue  southward,  which  line  was 
built  and  originally  operated  by  the  Atlanta  Street-Railroad 
Company,  under  a  charter  granted  in    1866;  and  there   is  a 
line,  subsequently  established,  from  Clark  street  southward  on 
Washington,  extending  from   the  center  of  the  city  to  and 
along  Pulliam  street  to  Clark,  and  along  Clark  to  Washington, 
which  line  was  built  and  originally  operated  by  the  Metropol- 
itan Street-Railroad  Company  under  a  charter  granted   in 
1882,  which  defined  its  route.     Acts   1882-83,    p.    201.     One 
share  of  stock  of  the  last-mentioned  company  is  owned  by  the 
plaintiff,    who  has  held  it  since    1890.     In   1891    Hurt  and 
others  filed  in  the  office  of  the  secretary  of  state  articles  of 
association  for  the  purpose  of  forming  a  corporation  to   be 
known  as  the  Atlanta  Consolidated  Street-Railway  Company ; 
and  a  certificate  of  incorporation  was  issued  to  them,  under 
which  the  railroads  of  the  Atlanta  Street-Railroad  Company 
and  the  Metropolitan   Street-Railroad  Company,   with  other 
lines  which  the  incorporators  had  obtained  control  of,  were 
consolidated  and  operated  under  one  management.     In  1892 
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the  property  and  franchises  of  the  Metropolitan  Street- Rail- 
road Company  were  bbught  by  the  Atlanta  Consolidated 
Street-Railroad  Company  at  a  receiver's  sale  made  under  an 
order  of  court,  and  the  sale  was  confirmed  by  the  court.  In 
1899,  on  the  application  of  the  Atlanta  Consolidated  Street- 
Railroad  Company  to  the  secretary  of  state,  its  charter  was 
amended  by  changing  its  name  to  the  Atlanta  Railway  & 
Power  Company.  In  August,  IQOO,  on  the  application  of  the 
Atlanta  Railway  &  Power  Company,  authority  was  granted  to 
it  by  a  municipal  ordinance  ''to  extend  its  line  of  street  rail- 
way on  Washington  street  from  Woodward  avenue  to  Clark 
street  by  laying  single  or  double  tracks  on  said  portion  of 
Washington  street'*;  and  the  ordinance  provided  that  inas- 
much as  the  work  permitted  to  be  done  was  a  straightening, 
rather  than  an  extension,  of  the  lines  of  the  company,  the 
acceptance  of  this  grant  should  not  be  held  to  place  its  lines 
under  the  operation  of  the  general  street-railway  ordinance 
approved  August  22.  1899,  which  imposes  certain  burdens  on 
all  existing  street-railway  companies  applving  for  and 
accepting  privileges  to  construct  a  new  line,  to  extend  an 
existing  line,  or  to  connect  to  one  otherwise  held  to  be  an 
existing  line.  An  extension  of  the  time  for  laying  tracks  was 
subsequently  granted ;  and,  in  pursuance  of  the  authority  thus 
granted,  work  on  the  tracks  was  beerun,  whereupon  this  petition 
for  injunction  was  presented.  The  plaintiff  alleges  that  the 
running  of  cars  in  front  of  his  residence  will  be  a  nuisance, 
and  that  he  will  be  thereby  damaged  from  the  noise  and  dust, 
and  from  interference  with  the  entrance  and  exit  to  his  home ; 
the  street  being  narrow,  requiring  the  track  to  be  placed  near 
the  curb  stone.  Damage  would  also  result  from  the  electric 
wires  with  which  cars  are  operated.  He  alleges  that  no  com- 
pensation has  been  offered  or  paid  for  damage  above  specified. 
Plaintiff  alleges  that  he  was  the  chief  promoter  of  the  Metro- 
politan Street-Railroad  Company,  and  specified  the  line  of  its 
road  in  its  charter,  so  as  10  avoid  having  any  line  in  front  of 
his  residence,  which  was  afterwards  built  at  great  expense ; 
that  he  established  his  home  in  its  present  location,  believing 
that  the  line  of  the  company  last  named,  and  also  that  of  the 
Atlanta  Street-Railroad  Company,  was  permanently  estab- 
lished. He  alleges :  That  the  defendants  intend  to  run  a 
line  in  front  of  his  residence,  and  to  remove  its  tracks  on 
Woodward  avenue  and  Pulliam  street,  and  on  Clark  street  be- 
tween Pulliam  and  Washington  streets,  and  to  change  existing 
schedules,  to  the  inconvenience  of  the  public.  That  they 
have  no  power  under  their  charter  to  make  such  change. 
That  the  charter  powers  of  said  railroad  companies  on  said 
streets  were  exhausted  when  their  lines  were  established  and 
built,  and  that  any  company  succeeding  by  purchase  or  other- 
wise to  the  franchises  is  bound  by  the  obligations  of  the  former 
company  as  to  schedules  and  route.  That,  under  the  consti- 
tution, no  company  can  be  authorised  to  buy  the  tracks  of 


890  RAII^ROADS  IN  STRBBTS  ^^^  XXII 

(N  S) 

Brown  v,  Atlanta  Ry.  &  Power  Co 

another  or  to  change  its  route.  That  there  is  no  necessity  for 
running  the  proposed  line,  the  present  transportation  facilities 
being  ample.  That  the  charter  of  the  Atlanta  Consolidated 
Street-Railroad  Company  is  void,  and  that  "the  act  to  ratify 
and  confirm  the  incorporation  of  street  and  suburban  railroad 
companies  under  the  general  law  for  the  incorporation  of 
railroads/'  approved  August  31,  1891,  is  also  void,  beinsr 
repugnant  to  that  provision  of  the  constitution  which  prohibits 
retroactive  laws,  and  because  it  is  in  conflict  with  that  other 
provision  of  the  constitution  prohibitine  the  general  assembly 
from  authorizing  the  construction  of  a  street  railway  without 
the  consent  of  the  corporate  authorities.  That  the  charter  of 
the  Atlanta  Railway  &  Power  Company  is  void  because  of 
noncompliance  with  the  above-mentioned  requirements  of  the 
constitution,  and  because  it  fails  to  specify  the  streets 
intended  to  be  occupied.  That  the  Metropolitan  Street-Rail- 
road Company  was  established  to  compete  with  the  Atlanta 
Street-Railroad  Company,  and  that  by  uniting  said  companies 
it  is  sought  to  destroy  competition  and  to  create  a  monopoly. 
That  such  was  the  purpose  of  Hurt  and  his  associates  in 
obtaining  control  of  said  companies,  and  such  is  now  their 
purpose.  That  the  ordinance  relied  on  by  them  to  make  the 
chansres  and  connections  hereinbefore  charged  is  void,  be- 
cause it  it  seeks  to  authorize  different  companies  to  connect 
their  lines,  and  thereby  to  create  a  monopoly.  It  also 
attempts  to  grant  exemptions,  which  is  violative  of  that  part 
of  the  constitution  which  requires  that  all  laws  shall  be 
uniform  in  their  operation.  That  the  Atlanta  Railway  & 
Power  Company  has  usurped  the  franchises  of  the  Metropolitan 
Street-Railroad  Company,  and  that  the  court  has  no  power 
to  pass  an  order  for  the  sale  of  said  franchises,  which  could 
be  obtained  only  by  complying  with  the  law  as  expressed  in 
section  2167,  pars.  11,  12,  and  section  2168,  of  the  Code. 
Plaintiff  states  that  he  was  not  a  party  to  said  sale,  and  that 
since  the  purchase  of  a  share  of  stock  in  1890,  which  is  now 
held  bv  him,  he  has  not  attended  a  meeting  of  the  Metropoli- 
tan Street-Railroad  Company,  nor  has  he  been  notified  of  any 
meeting  to  be  held.  That  he  has  not  consented  to  an  amend- 
ment of  its  charter,  and  that  he  has  always  opposed  the  con- 
struction of  a  line  in  front  of  his  residence.  The  Atlanta 
Railway  &  Power  Company  and  the  Atlanta  Street-Railroad 
Company  filed  a  joint  demurrer  and  a  joint  answer.  The 
answer  states  that  the  Atlanta  Railway  &  Power  Company 
has  acquired  the  rights  and  properties  of  the  other  def endants> 
and  is  alone  interested  in  this  suit.  It  admits  that  the  fran- 
chise of  the  Metropolitan  Street-Railroad  Company  to  be  a 
corporation  still  exists,  but  says  that  this  property  and  other 
franchises  were  conveyed  by  its  receiver.  It  denies  the 
allegations  of  damage  made  by  plaintiff  and  also  the  allegations 
in  reference  to  the  creation  of  a  monopoly.  Defendant  con- 
tends that  the  construction   of  said  railway  would  not  be  an 
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additional  servitude,  entitling  the  owners  of  abuttinc:  property 
to  complain  of  damage ;  that  the  plaintiff  has  no  right  to 
maintain  his  suit ;  that  such  right  only  exists  in  the  state,  and 
that  the  plaintiff  cannot  collaterally  attack  the  decree  under 
which  the  receiver's  sale  of  said  franchises  and  rights  was 
made;  and  also  that  the  plaintiff  is  barred  by  laches. 

Julius  L.  Brown  and  Albert  H.  Cox,  for  plaintiff  in  error. 
Payne  &  Tye  and  Kine  &  Anderson,  for  defendants  in  error. 

COBB,  J.  (after  stating  the  facts),  i.  Corporations  (using 
that  term  to  designate  organizations  merely  claiming  or  alleged 
to  be  corporations,  as  well  as  those  which  are  in  all  respects 
legally  constituted)  have  be^en  divided  into  three  classes, — 
corporations  de  jure,  corporations  de  facto,  and  corpotations 
by  estoppel.  Corporations  de  jure  have  been  defined  to  be 
those  whose  legal  right  to  exist  cannot  be  questioned  even  by 
the  state  itself.  The  expression  "de  facto  corporations"  is 
generally  used  to  denote  associations  exercising  corporate 
powers  under  color  of  a  more  or  less  legal  organization.  One 
who  has  contracted  with  a  corporation  as  such  is  estopped 
to  deny  its  existence  as  a  corporation  at  the  date  of  the  con- 
tract in  any  suit  arising  thereunder,  and  such  a  corporation 
has  been,  it  seems  to  us  with  great  propriety,  designated  a 
* 'corporation  by  estoppel. ' '  See  notes  of  John  Lewis,  Esq.,  to 
Vanneman  v.  Young,  3  Am.  R.  &  Corp.  Cas.  662  (s.  c.  52  N.  J. 
Law,  403,  20  Atl.  53),  and  authorities  there  cited.  Where  there 
cannot  be  a  corporation  de  jure,  there  cannot  be  one  de  facto. 
In  order  to  constitute  a  corporation  de  facto,  it  is  necessary  that 
there  should  be  either  a  charter  or  a  law  under  which  such  a  cor- 
poration could  exist  with  the  powers  it  assumes  to  exercise,  and 
a  colorable  compliance  with  the  requirements  of  the  charter  or 
the  law,  and  a  user  of  the  rights  claimed  under  the  same.  See 
Georgia^.  &  F.  R.  Co.  v.  Mercantile  Trust  &  Deposit  Co.,  94 
Ga.  306,  316,  21  S.  E.  701.  and  cases  cited.  Whether  or  not  the 
rule  that  there  must  be  a  charter  or  a  law  authorizing  the 
creation  of  a  corporation,  and  a  colorable  compliance  with 
the  terms  of  such  charter  or  law,  applies  to  corporations  by 
estoppel,  is  one  upon  which  there  is  some  conflict  of  author- 
ity. The  better  doctrine  seems  to  be  that  estoppel  prevails 
notwithstanding  the  law  under  which  the  corporation  claims 
to  exist  may  be  unconstitutional  or  otherwise  invalid.  See  the 
notes  to  Vanneman  v.  Young,  supra,  and  cases  therein  cited ; 
Georgia  S.  &  F.  R.  Co.  v.  Mercantile  Trust  &  Deposit  Co., 
94  Ga.  315,  21  S.  E.  701,  and  cases  cited.  The  power  to  create 
corporations  resides  in  the  state.  If  there  is  nothing  in  the 
constitution  limiting  or  restricting  the  authority  of  the  law- 
making body  in  this  respect,  this  power  is  to  be  exercised  by 
it  When  this  power  is  possessed  by  the  state  legislature, 
the  question  whether  a  given  company  of  individuals  has 
a  legal  corporate  existence  is  to  be  determined  by  ascertain- 
ing whether  the  legislature  has  given  its  consent  to  the  exist- 
ence of  such  a  corporation,  either  by  the  passage  of  a  general 
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law  providing  the  manner  in  which  corporations  of  that 
character  may  be  formed,  or  by  a  special  charter,  if  the  letris- 
latnre  has  authority  to  create  corporations  in  this  matter,  and 
by  ascertaining  further  whether  there  has  been  a  compliance 
with  the  terms  of  the  charter,  whether  the  same  be  granted 
by  special  enactment,  or  under  the  provisions  of  a  general 
law.  If  the  corporation  has  a  charter  issued  to  it  in  the  man- 
ner prescribed  by  law,  and  has  in  its  organization  complied 
fully  with  every  requirement  of  the  charter,  then,  even  as 
against  the  state,  the  corporation  has  a  right  to  exist,  and  is 
technically  a  de  jure  corporation.  In  order,  therefore,  to  con- 
stitute a  de  jure  corporation,  when  the  power  to  create  cor- 
porations is  vested  in  the  legislature,  it  is  necessary  that  the 
legislature  should  consent  to  the  existence  of  the  corporation 
in  the  manner  and  form  in  which  it  is  asserting  its  right  to 
exercise  corporate  functions.  If  the  lawmaking  body  gives 
its  consent  that  a  company  of  individuals  may  exercise  cor- 
porate power  in  a  given  way,  the  right  of  such  company  of 
individuals  to  exercise  such  authority  cannot  be  attacked  col- 
laterally by  any  one  against  whom  the  corporation  may  be 
proceeding  within  the  limits  of  its  organic  powers;  and  not 
even  the  state  itself  will  be  permitted  to  question  the  right  of 
the  corporation  to  exist  and  exercise  the  powers  which  the 
legislature  has  consented  it  should  exercise,  so  long  as  the 
corporation  is  not  guilty  of  any  act  which  would  be  a  sufficient 
reason  for  the  state  to  institute  a  proceeding  and  forfeit  the 
charter  of  the  corporation.  If  a  corporation  has  been  formed, 
and  is  exercising  corporate  authority  under  color  of  a  charter 
irregularly  granted,  or  under  a  law  authorizing  the  g^rant  of 
corporate  powers  to  such  a  corporation,  it  is  well  settled 
that  defects  in  the  organization  of  such  a  corporation  can  be 
cured  by  an  act  of  the  legislature  which  either  expressly  or 
impliedly  declares  that  such  corporation  has  a  right  to  exist 
without  regard  to  such  defects,  i  Thomp.  Corp.  §  512;  i  Mor. 
Priv.  Corp.  §  20;  Tayl.  Priv.  Corp.  §  157;  Central  Agricultural 
&  Mechanical  Ass'n  v.  Alabama  Gold  Life  Ins.  Co.,  70  Ala. 
120.  This  has  been  held  to  be  true  even  in  cases  where  the 
lawmaking  power  of  the  state  was  prohibited  by  the  consti- 
tution from  creating  the  corporation  in  the  first  instance. 
See  Central  Agricultural  &  Mechanical  Ass'n  v.  Alabama  Gold 
Life  Ins.  Co.,  supra.  If  the  lawmaking  power  of  the  state 
can«  by  giving  its  consent  to  a  company  of  individuals  to 
exercise  corporate  functions,  confer  upon  such  a  company 
corporate  authority  which  it  would  not  have  in  the  absence 
of  legislative  consent,  on  account  of  the  failure  to  comply 
with  the  requirements  which  the  law  imposed  upon  persons 
desiring  to  form  corporations,  we  can  see  no  good  reason  why 
a  company  of  individuals  assuming  to  be  a  corporation,  under 
an  erroneous  impression  as  to  their  right  to  exercise  corporate 
powers,  might  not  become  a  corporation  de  jure  by  subsequent 
legislative   consent.     A  company   of   individuals  who  assume 
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to  act  as  a  corporation,  when  they  have  not  complied  with 
the  law  providing  for  the  organization  of  such  corporation, 
are  as  guilty  of  a  usurpation  as  would  be  a  company  of 
individuals  who  assume  to  act  as  a  corporation  without  any 
authority  of  law  whatever.  As  aerainst  the  state,  neither  com- 
pany has  become  a  corporation,  nor  can  become  one  without 
the  consent  of  the  state ;  and,  if  one  can  become  so  with  such 
consent,  it  would  seem  to  follow  that  the  leeislature  has 
authority  to  declare  that  the  other  misrht,  also.  In  the 
absence  of  constitutional  limitations,  the  lawmaking  body  of 
the  state  has  authority  to  declare  upon  what  terms  individuals 
may  exercise  corporate  powers,  and  also  that  an  existing:  com- 
pany of  individuals  shall  be  thereafter  a  corporation ;  and,  if 
such  company  of  individuals  proceed  under  the  authority  thus 
granted,  they  will  be,  even  as  against  the  state  itself,  a  legally 
organized  corporation.  The  important  thing  to  be  ascertained 
is  whether  the  state,  through  its  constituted  authorities,  has 
given  its  consent  that  the  company  of  individuals  shall  be 
a  corporation  and  exercise  corporate  powers.  The  manner 
in  which  the  lawmaking  power  gives  its  consent  is,  in  the. 
absence  of  constitutional  restrictions,  entirely  immaterial. 
Any  act  of  the  legislature  from  which  its  consent  can  be 
inferred  that  a  certain  body  of  individuals  shall  be  a  corpora- 
tion and  exercise  corporate  powers  of  a  certain  character  is 
all  that  is  necessary  to  confer  upon  such  individuals  these 
powers.  The  legislature  can  give  its  consent  that  those  who 
have  usurped  corporate  power  in  the  past  may  lawfully  exer- 
cise such  power  in  the  future;  and  this  is  true  whether  such 
usurpation  has  been  done  under  color  of  a  charter  issued  pur- 
suant to  a  law,  or  under  color  of  a  charter  issued  by  an  officer 
in  violation  of  law.  Even  if  the  general  assembly,  as  was 
contended  in  the  argument,  had  no  authority  at  the  time  that 
the  general  railroad  act  of  1881  was  passed  to  declare  that 
charters  to  railroads  could  be  issued  by  the  secretary  of  state, 
and  such  act  was  violative  of  that  provision  of  the  constitu- 
tion which  prohibits  the  general  assembly  from  devolving 
upon  officers  of  the  executive  department  either  legislative  or 
judicial  duties,  this  would  not  prevent  the  general  assembly 
from  afterwards  expressly  recognizing  and  giving  its  consent 
to  the  existence  of  corporations  formed  under  thij  alleged 
invalid  law. 

By  an  application  of  the  principles  above  announced  it  is 
to  be  determined  whether  the  Atlanta  Railway  &  Power  Com- 
pany is  a  corporation  of  this  state  authorized  to  exercise  the 
corporate  powers  claimed  by  it  as  a  street-railway  company. 
On  the  i6th  day  of  May,  1891,  what  purported  to  be  a  charter 
under  the  general  railroad  law  of  1881  (Code  1882,  §  1689 
et  seq.)  was  granted  to  the  Atlanta  Consolidated  Street- Rail- 
road Company.  The  name  of  this  company  was  afterwards 
changed  to  the  Atlanta  Railway  &  Power  Company.  On 
August  31,  1 891,  an  act  was  approved   declaring  that  all  gen- 
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eral  laws  of  this  state  for  the  incorporation  of  railroads  were 
applicable  to  all  street  and  suburban  railroad  companies  to  be 
thereafter  incorporated,  i  Acts  1890-91,  p.  168.  On  the 
same  day  an  act  was  approved  which  declared  that  ''all 
charters  heretofore  granted  by  the  secretary  of  state  to  street 
and  suburban  railroad  companies  are  hereby  confirmed  and 
declared  to  have  had  full  effect  from  their  dates."  i  Acts 
1890-91,  p.  169.  In  Dieter  v.  Estill,  95  Ga.  370,  22  S.  E.  622, 
it  was  held  that  in  1889  the  general  assembly  could  constitu- 
tionally grant  a  special  charter  to  a  street-railroad  company, 
even  if  the  act  of  1881  providing  for  the  incorporation  of  rail- 
road companies  was  a  general  law,  within  the  meaning  of  that 
provision  of  the  constitution  which  declares  that  no  special 
law  shall  be  passed  in  any  case  for  which  provision  has  been 
made  by  an  existing  general  law,  for  the  reason  that  the  act 
of  1 88 1  did  not  apply  to  street-railroad  companies.  There 
was  on  May  16,  1891,  no  law  of  this  state  authorizing  the 
secretary  of  state  to  grant  a  charter  to  a  street-raihroad  com- 
pany. It  is  unnecessary  to  determine  what  was  the  legal 
status  of  the  Atlanta  Consolidated  Street-Railroad  Company 
between  the  date  of  the  alleged  charter  issued  to  it  by  the 
secretary  of  state  and  the  date  of  the  act  of  the  general  assem- 
bly purporting  to  confirm  such  charter.  The  question  to  be 
determined  is,  what  was  the  legal  status  of  this  alleged  cor- 
poration after  the  passage  of  the  confirmatory  act  of  1891  ?  It 
is  not  claimed  that  it  is  a  corporation  by  estoppel  as  against 
the  plaintiff  in  error,  for  he  has  had  no  dealing  with  the  per- 
sons composing  this  alleged  corporation  which  would  estop 
him  from  bringing  in  question  their  right  to  exercise  corpo- 
rate powers.  If  they  are  exercising  such  powers  under  color 
of  the  confirmatory  act  of  1891,  their  company  would,  under 
the  principles  above  referred  to,  clearly  be  a  de  facto  cor- 
poration from  the  date  of  the  passage  of  that  act,  and  as  such 
entitled  to  exercise  the  powers  sought  to  be  exercised  by  it  as 
against  any  one  except  the  state.  But  does  not  the  confirma- 
tory act  of  1 891  do  more  than  merely  furnish  color  of  author- 
ity to  this  company.^  When  the  general  assembly  convened 
in  1891  the  condition  of  affairs  in  reference  to  street-railroad 
companies  in  this  state  was  this:  There  were  street-railroad 
companies  claiming  to  be  corporations  under  authority  of 
charters  issued  to  them  by  the  secretary  of  state,  which  con- 
ferred upon  them  such  of  the  powers  embraced  in  the  general 
railroad  law  of  1881  as  were  applicable  to  companies  of  that 
character.  There  must  have  been  doubt  in  the  mind  of  the 
general  assembly  at  that  time  as  to  whether  the  general  rail- 
road law  of  1881  was  applicable  to  street-railroad  companies. 
The  above-mentioned  legislation  during  that  session  on  the  sub- 
ject of  street  railroads  is  all  that  is  necessary  to  show  the  exist- 
ence of  this  doubt.  Street-railroad  companies  were  in  existence, 
assuming  to  exercise  the  corporate  powers  mentioned  in  the 
general  law  of  1881  under  charters  granted  by  the  secretary 
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of  state:  and  it  could  be  easily  foreseen  that  other  street-rail- 
road companies  were  to  be  organized  in  the  future.  It  was 
incumbent,  therefore,  upon  the  general  assembly,  in  order 
to  relieve  doubt  and  avoid  confusion  in  reference  to  the  matter, 
to  pass  legislation  which  would  fix  the  legal  status  of  the  ex- 
isting street-railroad  companies,  and  also  provide  for  the 
incorporation  of  such  companies  in  the  future.  It  is  to  be 
kept  in  mind  that  at  the  time  this  session  of  the  general  assem- 
bly convened  there  was  nothing  in  the  constitution  of  the  state 
which  at  all  restricted  the  power  of  the  general  assembly  as 
to  the  manner  in  which  charters  to  street-railroad  companies 
should  be  granted ;  and  there  was  in  existence  no  general  law 
on  the  subject  which  could,  in  any  view,  have  the  effect  of 
prohibiting  the  passage  of  even  special  charters,  if  the  gen- 
eral assembly  saw  proper  to  do  so.  This  being  true,  the  gen- 
eral assembly  was  in  complete  control  of  this  matter.  In  the 
exercise  of  the  power  it  thus  had,  it  passed,  as  above  appears, 
two  acts,  each  approved  by  the  governor  on  the  same  day, — 
one  providing  that  in  the  future  all  street  and  suburban  rail- 
road companies  might  be  incorporated  under  the  provisions 
of  the  general  railroad  law  of  1881,  and  the  other  that  the 
charters  theretofore  issued  by  the  secretary  of  state  under  that 
law  should  be  confirmed  and  made  valid.  Both  of  these  acts 
are  eeneral  laws.  One  applies  to  all  street-railroad  com- 
panies thereafter  organized;  the  other,  to  all  street-railroad 
companies  theretofore  organized  under  charters  granted  by  the 
secretary  of  state.  See  Trust  Co.  v.  Dottenheim,  107  Ga.  606, 
34  S.  E.  217.  The  power  of  the  general  assembly  to  pass 
these  two  general  laws  at  that  time  cannot  be  at  all  questioned. 
The  street-railroad  companies  organized  prior  to  the  con- 
firmatory act  of  1891  were  not  organized  under  any  charter 
which  could  be  lawfully  issued  to  them,  nor  was  there  any 
law  for  the  incorporation  of  such  companies,  and  it  may  be 
that  they  were  not  even  corporations  de  facto.  But,  be  this 
as  it  may,  they  were  in  existence,  and  were  assuming  to 
exercise  corporate  functions  which  could  only  be  granted  by 
the  state;  and,  even  treating  them  as  bald  usurpers  of  every 
power  they  attempted  to  exercise,  the  general  assembly,  the 
body  vested  with  authority  to  create  corporations,  had  ample 
power  at  that  time  to  forgive  the  usurpation  and  say  to  them, 
"For  the  future  you  may  legally  exercise  corporate  powers  oif 
that  character  which  you  have  in  the  past  merely  usurped. ' ' 
Is  not  the  true  construction  of  the  confirmatory  act  of  1891  one 
which  would  make  the  general  assembly  simply  say  to  these 
usurping  corporations,  **  Henceforth  you  have  the  consent  of 
the  state  to  exercise  powers  which  heretofore  you  have  never 
had"?  Whether  the  general  assembly  could  at  that  time 
confirm  and  render  valid  acts  of  these  corporations  performed 
prior  to  the  passage  of  the  confirmatory  act  it  is.  not  necessary 
in  the  present  case  to  decide,  but  that  the  general  assembly 
had  authority  to  say  to  them  that  they  might  in  the  future 
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exercise  the  corporate  powers  attempted  to  be  conferred  in 
the  invalid  charter  which  they  obtained  is  beyond  all  question. 
If  this  is  true,  every  street-railroad  company  organized  under 
a  charter  granted  by  the  secretary  of  state  prior  to  the  pas- 
sage of  the  confirmatory  act  of  1891,  would,  upon  the  accept- 
ance of  the  provisions  of  that  act,  become,  not  only  as  to  every 
person  who  dealt  with  it,  and  every  person  against  whom  it 
proceeded  under  the  authority  of  the  general  railroad  law  of 
1881,  but  also  as  against  the  state  itself,  a  de  jure  corporation. 
The  acceptance  by  the  corporation  of  the  provisions  of  the 
confirmatory  act  may  be  expressed  by  resolution  upon  its 
minutes,  or  implied  from  the  fact  that  after  that  date  it  sought 
to  exercise  powers  which  could  be  lawfully  exercised  only 
under  the  provisions  of  the  act.  A  street-railroad  company, 
after  the  date  of  this  act,  found  attempting  to  exercise  cor- 
porate powers,  would  be  presumed  to  be  doing  so  legally ;  the 
presumption  being  that  it  was  acting  under  the  confirmatory 
act  of  1 89 1,  rather  than  under  the  prior  invalid  charter,  with- 
out regard  to  the  confirmatory  act.  And  this  presumption 
would  prevail  until  it  was  shown  that  it  had  expressly  re- 
pudiated any  right  conferred  upon  it  by  the  confirmatory  act 
of  1 891. 

2.  The  constitution  declares  that  "the  general  assembly 
shall  not  authorize  the  construction  of  any  street  passenger- 
railway  within  the  limits  of  any  incorporated  town  or  city, 
without  the  consent  of  the  corporate  authorities."  Civ. 
Code,  §  5782.  It  is  contended  that  one  effect  of  this  pro- 
vision of  the  constitution  is  to  prohibit  the  general  assembly 
from  delegating  to  any  public  ofiBcer  the  authority  to  grant  a 
charter  to  a  street-railway  company,  but  that  this  authority 
must  be  exercised  directly  by  the  general  assembly.  If  it  is 
meant  by  this  contention  that  the  general  assembly  cannot 
constitutionally  vest  in  any  public  officer  a  discretion  with 
reference  to  what  corporate  powers  shall  be  given  to  street- 
railway  companies,  the  contention  is  probably  well  founded. 
But  if  it  goes  to  the  extent  of  asserting  that  it  is  beyond  the 
constitutional  power  of  the  general  assembly,  after  providing 
what  powers  shall  be  granted  to  street-railway  companies, 
and  what  shall  be  done  by  them  in  order  to  acquire  such 
powers,  to  vest  in  some  public  officer  of  the  state  simply  the 
duty  of  granting  a  charter  authorizing  corporations  to  exercise 
the  powers  set  forth  in  the  legislative  act  upon  conforming  to 
certain  regulations,  then  the  contention  would  not  be  well 
founded ;  and  there  seems  to  be  no  good  reason  why  an  act 
providing  for  the  incorporation  of  street-railway  companies, 
and  authorizing  the  secretary  of  state  to  grant  them  a  charter, 
could  not  have  been  constitutionally  passed  in  1891,  though  it 
was  within  the  power  of  the  general  assembly  at  that  time — 
certainly  prior  to  the  passage  of  the  act  of  August  31st  of  that 
year,  providing  a  ereneral  law  for  the  incorporation  of  street- 
rail>^ay  companies — to  grant  by  legislative  enactment  a  special 
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charter  to  a  street-railway  company.  It  is  further  contended 
that  the  provision  of  the  constitution  above  quoted  prohibits 
the  greneral  assembly  from  granting,  either  by  a  special  law, 
or  under  the  operation  of  a  general  law,  a  charter  to  a  street- 
railway  company  which  was  to  operate  within  the  limits  of 
an  incorporated  town  or  city,  until  the  consent  of  the  town 
or  city  was  obtained  to  the  incorporation  of  the  company. 
The  provision  of  the  constitution  does  not  so  declare.  The 
consent  of  the  authorities  of  a  city  is  not  a  condition  precedent 
to  the  granting  of  a  charter  to  a  street-railway  company.  The 
consent  of  such  authorities  is,  under  the  constitution,  simply 
a  condition  precedent  to  the  exercise  by  the  company  of  the 
charter  power  to  construct  a  railway  upon  the  streets  of  the 
city.  The  general  assembly  could  in  1891  incorporate,  either 
by  a  special  or  a  general  law,  a  street-railway  company ;  and, 
no  matter  how  broad  the  act  of  incorporation  was  with  refer- 
ence to  the  power  of  the  company  to  construct  a  street  rail- 
road, it  would  give  the  company  no  authority  to  construct  the 
road  upon  the  streets  of  an  incorporated  town  or  city  until 
permission  had  been  obtained  for  that  purpose  from  the  cor- 
porate authorities.  The  corporation  might  be  organized,  and 
might  be  in  full  legal  existence  and  able  to  exercis)e  all  the 
corporate  powers  granted ;  but,  under  the  constitution,  before 
it  could  exercise  any  power  with  reference  to  using  the  streets 
of  any  town  or  city  it  was  required  to  obtain  permission  from 
the  municipal  authorities.  But  the  permission  of  these  author- 
ities is  not,  under  the  constitution,  a  condition  precedent  to  the 
obtaining  of  the  charter,  but  is  only  a  condition  precedent  to 
the  use  of  the  streets. 

3.  It  is  contended  that,  even  if  the  effect  of  the  confirmatory 
act  of  1 891  would  in  any  case  make  a  street-railroad  company 
theretofore  existing  a  legal  corporation,  it  will  not  in  the  case 
of  the  Atlanta  Railway  &  Power  Company,  for  the  reason  that 
the  charter  granted  to  it  by  the  secretary  of  state,  and  claimed 
to  have  been  afterwards  confirmed  by  the  act  above  mentioned, 
contained  provisions  in  reference  to  the  purchase  of  lines  of 
railway  which  were  in  contravention  of  that  provision  of  the 
constitution  declaring  that  the  general  assembly  should  not 
have  any  power  to  authorize  any  corporation  to  buy  shares  in 
any  other  corporation,  or  to  make  any  contract  or  agree- 
ment whatever  which  might  have  the  effect,  or  was  in- 
tended to  have  the  effect,  of  defeating  or  lessening 
competition  or  encouraging  monopoly.  There  are  no  pro- 
visions in  the  charter  of  the  Atlanta  Railway  &  Power  Com- 
pany in  violation  of  that  provision  of  the  constitution  referred 
to.  and,  even  if  it  could  be  shown  that  the  company  had 
entered  into  contracts  or  agreements  which  would  be  held  in 
violation  of  the  constitution,  this  would  not  interfere  with  its 
right  to  exist  as  a  corporation,  or  to  exercise  all  the  legitimate 
powers  which  had  been  conferred  upon  it,  or  to  hold  and  enjoy 
property  to  which  it  had  acquired  title,  so  long  as  the  state 
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itself  did  not  see  proper  to  proceed  against  it  upon  the  ground 
that  it  had  acquired  its  property,  or  some  part  thereof,  in  a 
manner  which  was  opposed  to  the  policy  of  the  law  as  it  is 
set  forth  in  the  constitution  of  the  state.  The  state  alone  can 
raise  questions  of  this  character.  They  cannot  be  raised  in 
a  controversy  between  the  corporation  and  a  private  citizen. 
See  Mortgage  Co.  v.  Tennille,  87  Ga.  30,  13  S.  E.  158. 

4.  It  is  further  contended  that,  as  the  constitution  declares 
that  private  property  shall  not  be  taken  or  damaged  for  pub- 
lic purposes  without  just  and  adequate  compensation  being 
first  paid  (Civ.  Code,  §  572Q),  the  court  erred  in  refusing  to 
grant  the  injunction  in  this  case;  the  plaintiff  making  a  prima 
facie  case»  and  showing  that  his  property  would  be  damaged 
by  the  operation  of  the  street  railway  in  the  street  adjacent  to 
his  residence.  In  reference  to  this  contention  it  is  to  be  said 
that  the  evidence  before  the  judge  was  conflicting  on  the 
question  as  to  whether  the  building  and  operation  of  the  street 
railroad  would  damage  the  plaintiff's  property ;  and  the  refusal 
to  grant  the  injunction  being,  in  effect,  a  finding  that  it  would 
not  be  damaged,  this  court  will  not  interfere  with  the  discre- 
tion of  the  judge  in  refusing  to  grant  the  injunction.  In  addi- 
tion to  this,  it  is  to  be  said  that  since  the  decision  of  this 
court  in  Moore  v.  City  of  Atlanta,  70  Ga.  611,  it  has  been  the 
settled  law  of  this  state  that  the  court  would  not  by  an 
interlocutory  injunction  interfere  with  a  public  improvement 
in  which  no  part  of  the  property  of  the  citizen  was  actually 
taken;  and  attention  is  called  in  the  opinion  in  that  case  to 
the  fact  that  the  supreme  court  of  Illinois  had  rendered  a 
decision  to  the  same  effect  when  dealing  with  a  constitutional 
provision  similar  to  ours,  and  from  which  ours  was  taken. 
See,  also,  in  this  connection,  Hurt  v.  City  of  Atlanta,  100  Ga. 
280,  28  S.  E.  65. 

5.  It  is  further  contended  that  the  charter  of  the  Atlanta 
Railway  &  Power  Company  is  invalid  because  it  attempts  to 
confer  upon  it  the  right  to  carry  freight,  for  the  reason  that 
there  is  no  law  authorizing  the  granting  of  a  charter  to  a 
street-railroad  company  to  become  a  common  carrier  of 
freight.  Even  if  there  is  contained  in  the  charter  of  this 
company  the  power  to  become  a  common  carrier  of  freight, 
so  far  as  the  present  record  is  concerned,  it  does  not  appear 
that  the  company  is  attempting  to  exercise  this  power;  and 
there  is  nothing  to  which  our  attention  has  been  called  in  the 
present  record  to  indicate  that  it  is  the  intention  of  the  rail- 
way company  to  use  for  this  purpose  the  line  of  railway  being 
constructed  adjacent  to  the  plaintiff's  property.  If  the  power 
to  authorize  such  a  company  to  carry  freight  does  not  exist  in 
the  general  assembly,  so  much  of  the  charter  as  refers  to  this 
power  would  be  simply  inoperative,  and  certainly  would  not 
affect  its  right  to  exercise  the  powers  lawfully  conferred, — ^at 
least,  so  long  as  it  does  not  attempt  to  exercise  the  power 
to  carry  freight. 
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6.  By  reference  to  the  statement  of  facts  which  precedes  this 
opinion,  it  will  be  seen  that  there  were  two  lines  of  railway 
from  the  center  of  the  city  of  Atlanta,  going  out  in  the  direc- 
tion in  which  the  plaintiff's  property  is  located;  one  formerly 
owned  by  the  Atlanta  Street- Railroad  Company,  which,  after 
going  a  short  distance  on  Washington  street,  left  that  street 
at  Woodward  Avenue,  and  the  other,  formerly  owned  by  the 
Metropolitan  Street-Railroad  Company,  which  entered  Wash- 
ington street  at  Clark  street,  and  then  proceeded  along  Wash- 
ington to  the  city  limits;  the  plaintiff's  residence  being:  located 
on  Washington  street,  between  Clark  street  and  Woodward 
avenue.  The  property  of  both  of  the  companies  above  named 
having  been  acquired  by  the  Atlanta  Railway  &  Power  Com- 
pany, it  is  its  purpose  to  build  its  railway  along  Washington 
street  from  Woodward  avenue  to  Clark  street,  so  as  to  have  a 
continuous  line  along  Washington  street  from  the  point  where 
the  Atlanta  Street-Railroad  Company  entered  that  street.  As 
the  Atlanta  Railway  &  Power  Company  has  authority  to  con- 
struct a  street  railroad  along  the  streets  of  the  city  of  Atlanta,  if 
it  has  the  permission  of  the  city  authorities,  the  fact  that  the 
construction  of  the  line  on  Washington  street  from  Woodward 
avenue  to  Clark  street  would  have  the  effect  of  uniting  lines 
formerly  belonging:  to  two  separate  and  distinct  companies 
would  furnish  no  sufficient  reason  for  enjoining  the  construc- 
tion of  this  line  at  the  instance  of  an  owner  of  property  situated 
between  Woodward  avenue  and  Clark  street,  even  though 
such  property  owner  might  be  the  holder  of  a  share  of  stock 
in  one  of  the  companies  whose  property  had  been  acquired 
by  the  Atlanta  Railway  &  Power  Company.  There  was  evi- 
dence before  the  judge  showing  that  this  company  had 
acquired  the  property  of  the  other  two  companies,  and,  hav- 
ing acquired  this  property,  there  necessarily  went  with  it  the 
right  to  use  it  for  any  purpose  and  in  any  way  in  which  the 
purchaser  saw  proper,  not  prohibited  by  law  or  by  its  charter ; 
and  the  fact  that  these  two  lines  of  railway  had  been  formerly 
owned  by  two  separate  and  distinct  companies  would  con- 
stitute no  reason  for  preventing  a  third  company,  which  had 
become  the  owner  of  the  property  of  both,  from  laying  an  addi- 
tional line  of  track,  and  connecting  the  two  tracks  of  the 
other  companies,  and  using  the  tracks  so  connected  in  such 
a  way  as  was  for  the  interest  of  the  company,  provided  no 
obligation  imposed  upon  the  company  by  their  charter,  or 
the  terms  of  the  purchase,  or  by  the  law  of  the  state  was 
violated. 

7.  In  the  confirmatory  act  of  1891  it  was  provided  that 
"when  any  street  railroad  company,  by  incorporation  or 
otherwise  under  general  law,  as  aforesaid,  has  succeeded  by 
purchase,  or  by  such  incorporation  under  general  law,  to  the 
franchise  or  road  of  any  other  or  former  company  or  road, 
such  successor  company  shall  be  liable  for  and  shall  carry  out 
and  discharge  any  and  all  obligations  of  such  former  company 
or  road  as  to  schedule,  line  or  route  as  such  former  company 
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was  liable  for  or  subject  to/'     It  is  contended  by  the  plaintiff 
that  if  the  Atlanta  Railway  &  Power  Company  should  build  the 
line  from  Woodward  avenue  to  Clark  street,  and  thus  connect 
the  lines  formerly  owned  by  the  two  companies  whose  property 
it  acquired,  there  would  be  a  chane:e  in  the  line  or  route  of 
these  old  companies,  which  would  necessarily  bring  about  a 
change  in  the  schedule,  and  that  this  would  certainly  be  the 
case  if  the  company  abandoned  the  line  on  Woodward  avenue 
and  the  line  on  Clark  street,  as  well  as  the  line  on  Pulliam 
street  connecting  therewith.     The  record  does  not  disclose 
either  any  effort  or  intention  on  the  part  of  the  Atlanta  Rail- 
way &  Power  Company  to  abandon  the  lines  above  referred  to. 
This  is  probably  why  the  judge  refused  to  grant  an  injunction 
to  restrain  them  from  abandoning  these  lines ;  being  of  the 
opinion  that  there  was  not  a  sufficient  showing  before  him 
that  such  abandonment  was  so  probable  that  an  injunction 
should  issue  to  prevent  it,  even  if  the  plaintiff  would  be  entitled 
to  an  injunction  if  such  abandonment  was  attempted.     It  is 
therefore  not  necessary  to  determine  in  this  case  whether,  if 
the  Atlanta  Railway  &  Power  Company  were  to  attempt  to 
abandon  the  lines  on  Woodward  avenue  and  Clark  and  Pulliam 
streets,  the  plaintiff  would  have  a  right  to  complain,  either  as 
owner  of  property  adjacent  to  one  of  these  lines,  or  as  the 
holder  of    stock  in   the    company  which    was  the    former 
owner  of  one  of  the  lines.     But  certainly  an  actual  aban- 
donment by  the  railway  company  of  the  Woodward  avenue 
line  and  the  Clark  and  Pulliam  street  lines  would  not  be 
a  sufficient    reason  for  enjoining  the  company  from  build- 
ing a  line  from   Woodward  avenue  to  Clark  street,  if  the 
building  of    such  line    was  authorized    by    the    charter  of 
the  railway  company,    as  well    as  by  the  city    authorities 
of  Atlanta.     The   building  of  this  line,   and    the  operation 
of  cars  thereon,  would  not  in  any  way  affect  the  rights  of  the 
plaintiff  as  the  owner  of  property  on  Pulliam  street,   or  as 
a  stockholder  in  the  company  formerly  owning  the  line  of 
road  on  Pulliam  street,  or  any  right,  if  there  is  any,  in  the 
Woodward  avenue  line.     If  he   has  any  rights,    as  property 
owner  or  otherwise,  in  the  other  lines,  such  rights  are  not  to 
be  protected  by  preventing  the  construction  of  the  additional 
line,  but  may  be  asserted  whenever  there  appears  to   be  a 
present  purpose  on  the  part  of  the  railway  company  to  abandon 
the  lines  in  the  continuance  of  which   he  may  have  a  legal 
interest.     What  will  therefore  be  determined  in  the  present 
case  is  whether  the  Atlanta   Railway  &  Power  Company  has 
authority  to  build  its  line  along  Washington  street  from  Wood- 
ward avenue  to  Clark  street ;  and  what  will   be  the  rights  of 
the  plaintiff,  if  he  has  any,  under  the  confirmatory  act  of  1891, 
in  reference  to  the  lines,  routes,  and  schedules  of  the  Wood- 
ward avenue  line,  and  the   lines  of  which  the  Pulliam  and 
Clark  street  lines  formed  a  part,  will  not  now  be  determined. 
It  is  entirely  possible  for  the  Atlanta  Railway  &  Power  Com- 
pany to  build  a  line  from   Woodward  avenue  to  Clark  street^ 
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and  operate  its  cars  upon  that  as  a  part  of  its  Washington 
street  line,  and  at  the  same  time  operate  cars  upon  the  route 
of  which  the  Woodward  avenue  line  formed  a  part,  as  well  as 
upon  the  route  of  which  the  line  along  PuUiam  and  Clark 
streets  formed  a  part,  in  exact  compliance  with  the  obliga- 
tions which  rested  upon  the  companies  which  were  the  former 
owners  of  these  lines,  as  to  schedule,  lines,  and  routes. 

8.  Another  reason  urged  why  the  court  erred  in  not  grant- 
ing an  injunction  is  that  the  ordinance  of  the  city  of  Atlanta 
under  which  the  Atlanta  Railway  &  Power  Company  claims 
the  right  to  construct  its  line  between  Woodward  avenue  and 
Clark  street  is  void,  for  the  reason  that  it  is  in  conflict  with  a 
prior  ordinance  of  the  city  declaring  u(>on  what  terms  the  right 
to  use  the  streets  by  street-railway  companies  shall  be  granted. 
If  there  is  anything  in  the  charter  of  the  city  of  Atlanta  which 
prohibits  the  mayor  and  general  council  from  passing  a 
special  ordinance  in  conflict  with  a  prior  general  ordinance, 
our  attention  has  not  been  called  to  it ;  and,  unless  there  is 
a  provision  in  the  charter  to  that  effect,  the  municipal  legis- 
lature would  have  a  right  to  pass  an  ordinance  granting  to  a 
street-railroad  company  the  right  to  use  the  streets  upon  cer- 
tain conditions,  or  without  conditions,  notwithstanding  the 
fact  that  there  was  in  existence  at  the  time  of  such  grant  an 
ordinance  providing  generally  that  street-railroad  companies 
should  be  required  to  conform  to  certain  named  conditions. 
Especially  would  this  be  true  in  the  present  case,  where  the 
conditions  from  which  the  Atlanta  Railway  &  Power  Company 
was  relieved,  and  which  is  the  subject-matter  of  the  plaintiff's 
complaint,  were  matters  in  which  the  city  authorities, 
representing  the  entire  people  of  the  city,  alone  were  inter- 
ested, and  which  did  not  concern  any  individual  citizen. 

9.  When  a  street-railway  company  is  authorized  to  construct 
a  line  of  railway  in  the  streets  of  a  town  or  city,  after  per- 
mission of  the  municipal  authorities  has  been  obtained  for  that 
purpose,  and  there  is  nothing  in  the  charter  of  the  company 
which  expressly  restricts  it  to  building  a  single  track  along 
a  street,  such  charter  would  authorize  the  building  of  a  double 
track,  provided  the  consent  of  the  city  authorities  was 
obtained  to  the  construction  of  the  double  track  along  its 
streets.  There  is  no  merit  in  the  contention  that  a  double- 
track  railroad  is  two  railroads,  and  that  a  single  track  is  one 
railroad.  The  Atlanta  Railway  &  Power  Company  may,  under 
its  charter,  build  as  many  double  tracks  along  the  streets  of 
the  city  of  Atlanta  as  it  may  lawfully  obtain  the  consent  of 
the  city  authorities  to  construct. 

10.  The  evidence  which  was  rejected  by  the  judge  does  not 
seem  to  have  been  either  material  or  relevant.  After  a  care- 
ful consideration  of  the  case  as  a  whole,  the  conclusion  is 
reached  that  the  judge  did  not  err  upon  any  matter  of  law 
which  was  passed  on  by  him,  and  did  not  abuse  the  discretion 
vested  in  him  as  to  any  matter  of  fact  where  the  evidence  was 
conflicting.     Judgment  afiirmed.     All  the  justices  concurring. 


902  RAILROADS  IN  STRBBTS  Vol  XXH 

(NS) 


Nashville  St.  R.  R.  v.  O'Bryan. 

{Supreme  Court  of  Tennessee^  Jan,  27,  igoo,) 
[55  S.  W.  Rep.  300.] 

Collision  between  Street  Car  and  Vehicle — Right  to  Punitive  Dam- 
ages.*— Where  a  street  car  groi^^ST  ^t  a  hig^h  rate  of  speed  turned  bj  a 
switch  around  a  corner  in  a  different  direction  from  that  indicated  bj 
its  label,  at  a  dangerous  place,  and  ran  against  plaintiff's  vehicle,  it  is 
not  error  to  charge  that  plaintiff  is  entitled  to  punitive  damages  if  the 
servants  of  the  street-car  company  were  guilty  of  such  wantonness  or 
recklessness  as  to  indicate  a  willful  disreg'ard  of  plaintiff's  rights. 

Instructions— Repetition. — An  instruction  to  allow  punitive  damages 
if  defendant  was  guilty  of  gross  negligence,  given  subsequent  to  the 
original  charge  authorizing  an  allowance  of  such  damages  if  defendant 
was  guilty  of  recklessness  or  wantonness,  is  not  erroneous  as  repetition. 

Evidence  as  to  Defendant's  Wealth  Where  Punitive  Damages  Are 
Claimed.! — Evidence  as  to  defendant's  wealth  is  admissible  where  there 
is  an  issue  whether  he  is  liable  for  punitive  damages. 

Same — Warranted  by  Evidence. — Where  a  street  car,  by  way  of  a 
switch,  ran  off  its  proper  track,  and  collided  with  plaintiff's  vehicle,  an 
instruction  as  to  the  location,  construction,  and  maintenance  of  the 
switch  is  proper,  where  defendant  introduced  evidence  that  the  switch 
was  in  perfect  condition,  though  there  was  no  allegation  or  proof  that 
the  switch  was  improperly  constructed. 

Appeal — Review — Assignments  of  Error. — An  assignment  of  error  in 
refusing  a  requested  instruction  will  not  be  reviewed  where  the  record 
fails  to  show  that  there  was  no  other  evidence  of  the  request  than  a 
mere  statement  in  the  motion  for  a  new  trial. 

Excessive  Verdict. — Where  a  street  car  collided  with  plaintiff's  vehicle, 
and  threw  him  over  the  dashboard,  beneath  the  horses,  and  he  was 
bruised,  cut,  and  badly  frightened,  a  verdict  of  $500  is  not  excessive, 
where  defendant  was  guilty  of  such  gross  negligence  as  to  justify  an 
allowance  of  punitive  damages. 

Appeal  from  circuit  court,  Davidson  county ;  J.  W.  Bonner^ 
Judge. 

Action  by  I.  B.  O' Bryan,  Jr.,  against  the  Nashville  Street 
Railroad.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

R.  F.  Jackson,  for  appellant. 

J.  C.  McReynolds  and  W.  G.  Hutcheson,  for  appellees. 

WILKES,  J.  This  is  an  action  for  damages  for  personal 
injuries  resulting  from  a  collision  between  the  street  cars  and 
the  vehicle  in  which  plaintiff  and  a  companion  were  riding. 
The  collision  occurred  at  or  near  the  corner  of  Cherry  and 
Cedar  streets,  in  the  city  of  Nashville,  and  in  the  nighttime. 
A  bright  light  was  burning,  which  lit  up  all  the  surroundings. 
As  plaintiff  and  his  companion  approached  Cedar  street,  going 
north  on   Cherry,   they   noticed  coming  toward  them  very 

•See  Louisville  &  N.  R.  Co.  v.  Ward's  Adm'r  (Ky.),  10  Am.  &  Eng. 
R.  Cas.,  N.  S.,  544,  and  note^  548  etseq.  ;  15  Cent.  Dig.,  col.  914  ei  seq, ; 
3  Rap.  &  Mack's  Dig.  684  etseq.  ;  12  Am.  &  E<ng.  Enc.  Law  (2d  £d.)  26 
et  seq. 

tSee  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  47  et  seq, ;  IS  Cent.  Dig.,  col. 
231  et  seq. 
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rapidly  a  lar^re,  open  streetcar  labeled'^ South  Cherry  Street,** 
which  was  an  indication  of  its  proposed  route.  At  the  point 
of  collision  there  was  a  curve  and  switch  to  turn  passing:  cars 
into  Cedar  street  when  desired.  The  plaintiff  and  his  vehicle 
were  proceeding  along  the  street  at  this  point,  when  the  car 
was  suddenly  and  violently  turned  out  of  Cherry  street  onto 
the  curve  leading  into  Cedar.  It  came  in  collision  with  the 
vehicle  with  much  violence,  and  threw  it  against  a  post  in  the 
margin  of  the  sidewalk,  breaking  the  vehicle,  and  throwing 
the  occupants  out  over  the  dashboard,  where  they  fell  beneath 
the  horses,  which  were  frightened  and  plunging,  trying  to  free 
themselves  from  the  vehicle.  The  plaintiff  was  bruised,  cut, 
shocked,  and  badly  frightened,  according  to  his  statement, 
though  there  is  some  conflict  in  the  evidence  as  to  the  actual 
extent  of  his  injuries.  It  appears  that  the  car  at  this  point 
left  the  proper  track  and  route,  and  turned  into  Cedar  street, 
when  it  should  have  continued  on  Cherry,  and,  if  it  had  gone 
its  proper  route,  the  accident  would  not  have  happened.  There 
is  a  conflict  of  evidence  as  to  what  was  the  condition  of  the 
switch,  but  the  testimony  is  very  clear  that  the  car  was  being 
run  at  a  high  rate  of  speed,  and  the  place  of  the  accident  was 
one  unusually  full  of  danger  and  peril.  It  is  insisted  for  the 
company  that  the  accident  was  one  which  could  not  be 
avoided,  and  was  not  due  to  carelessness  or  recklessness; 
while  for  plaintiff  it  is  insisted  the  car  was  being  run  at  a  high 
rate  of  speed,  and  recklessly.  There  was  a  verdict  and  judg- 
ment for  $500,  and  the  railroad  appealed,  and  assigned  errors. 
There  is  no  such  statement  of  facts  as  the  rule  requires  to 
make  the  assignment  good,  but  we  have  considered  the  case 
upon  its  merits,  nevertheless. 

The  flrst  assignment  of  error  is  that  the  court,  in  substance, 
told  the  jury  that  they  might  give  punitive  damages  if  they 
found  the  conduct  of  defendant,  it  servants  or  agents,  was 
marked  by  such  wantonness  or  recklessness  as  to  indicate  a 
willful  disregard  of  plaintiff's  rights.  It  is  said  this  was  error, 
because  it  was  not  a  proper  case  for  vindictive  damages.  We 
think  this  contention  cannot  be  maintained,  under  the  facts  as 
we  have  detailed  them.  It  is  said  the  court  repeated  this 
charge,  so  as  to  unduly  impress  it  on  the  jury.  This,  we 
think,  is  only  partly  correct;  the  alleged  repetition  being 
simply  that  the  court  instructed  the  jury  that  they  might  find 
such  punitive  damaees,  also,  in  case  of  gross  negligence, — that 
feature  having  been  omitted  in  the  original  charge. 

It  is  next  insisted  that  it  was  error  to  allow  testimony  to 
show  the  wealth  and  assets  of  the  defendant  company.  This 
was  allowable  on  the  theory  of  punitive  damages.  Telephone 
Co.  V.  Poston,  94  Tenn.  698,  30  S.  W.  1040. 

The  fourth  assignment  is  to  the  charge  of  the  court  as  to 
the  location,  construction,  and  maintenance  of  the  switch. 
It  is  said  it  was  error  to  charge  on  this  feature,  because  there 
was  no  allegation  or  evidence  that  the  switch  was  improperly 
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located,  or  constructed,  or  maintained.  The  declaration 
charges  that  the  accident  was  occasioned  by  the  gross  negli- 
gence and  carelessness  of  the  company.  The  defendant 
company  attempted  to  excuse  itself  on  the  testimony  of  the 
motorman  that  the  switch  was  in  perfect  condition  and  prop- 
erly placed,  and  that  the  running  off  the  proper  track  was  an 
unavoidable  accident.  This  made  it  altogether  proper  that 
the  court  should  charge  upon  this  theory  of  the  case.  But 
no  hurt  could  come  to  the  defendant  if  this  was  erroneous, 
as  all  the  testimony  upon  this  feature  of  the  case  showed  the 
switch  to  be  in  perfect  condition,  and  was  all  made  by  defend- 
ant's witnesses. 

The  next  error  assigned  is  for  failing  to  charge  a  special 
request.  It  does  not  appear  from  the  record  that  there  was 
such  a  request,  except  a  mere  statement  in  the  motion  for  a 
new  trial  that  such  request  was  made. 

It  is  said  the  verdict  and  judgment  is  excessive.  There  is 
evidence  of  recklessness  and  gross  negligence  which  would 
justify  punitive  damages,  and,  this  being  so,  we  cannot  say 
the  judgment  is  excessive.  We  think  there  is  no  error  under 
the  facts  in  the  record,  and  the  judgment  is  affirmed,  with 
costs.  

ScHBNKBL  et  ux,  V.  Pittsburgh  &  B.  Traction  Co. 

{Supreme  Court  of  Pennsylvania,  Dec»  30,  i8gg.) 

[44  Atl.  Rep.  1072.] 

Person  in  Street  Injured  by  Broken  Trolley  Wire — Care  Required  in 
Moving  Disabled  Car. — Where  the  trolley  of  a  disabled  car,  which  was 
being  pushed  by  another  car,  jumped  its  wire,  striking*  and  breaking'  a 
cross  wire,  thus  causing  the  accident  to  plaintiff,  the  question  of  neg- 
ligence is  for  the  jury,  on  testimony  that  the  proper  course  was  to  tie 
down  the  trolley  of  the  disabled  car,  and  that  the  conductor  thereof  was 
told  by  the  conductor  of  the  other  so  to  do,  but  refused  or  neglected. 

Damages —Pain  and  Suffering.* — Pain  and  suffering  are  a  distinct 
item  for  which  damag'es  may  be  awarded  in  a  personal  injury  case. 

Appeal — Review — Excessive  Verdict. — The  supreme  court  will  grant  a 
new  trial  on  the  ground  of  excessive  damages,  under  Act  May  20.  1891 
(P.  L.  101),  only  in  very  clear  cases  of  wrong  or  injustice,  which  the 
court  below  should  have  remedied. 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Action  by  Henry  W.  Schenkel  and  wife,  in  right  of  said 
wife,  against  the  Pittsburgh  &  Birmingham  Traction  Company. 
Judgment  for  plaintiffs,    and   defendant  appeals.     Af&rmed. 

A.  W.  Duff,  H.  E.  Carmack,  and  John  S.   Robb,  for  appel- 
lant. 
Davis  &  Galbraiths,  for  appellees. 

MITCHELL.  J.  A  disabled  car  was  being  pushed  by 
another  car  behind  it,  and  at  Southern  avenue,  where  appel- 

*See  Knopf  v,  Philadelphia,  W.  &  B.  R.  Co.  (Del.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  172,  and  notes ^  178. 


Am  A  Eng  RAILROADS  IN  STRKKTS  905 

RCas 

Scheakel  ei  ux,  v.  Pittsburgh  &  B.  Traction  Co 

lant's  line  was  crossed  by  the  Suburban  Company  at  right 
angles,  the  trolley  pole  of  the  disabled  car  jumped  its  own 
wire,  struck  and  broke  the  wire  of  the  cross  line,  and  thus 
caused  the  accident  by  which  plaintiff  was  injured.  There 
was  testimony  that  the  proper  course,  under  such  circum- 
stances, was  to  tie  down  the  trolley  pole  of  the  disabled  car, 
and  that  in  this  case  the  conductor  was  told  by  the  conductor 
of  the  rear  and  operating  car  to  do  so,  but  he  refused  or  neg- 
lected. It  was  therefore  clearly  a  case  for  the  jury,  and  the 
court  was  right  in  refusing  a  peremptory  instruction  for 
defendant. 

The  second  and  third  assignments  of  error  are  to  the  charge 
on  the  subject  of  damages  for  pain  and  suffering.  The  learned 
judge  charged  that  the  plaintiff  Mrs.  Schenkel,  '^from  the 
mere  fact  that  she  has  suffered  in  the  past,  and,  if  her  story 
satisfies  you  of  its  correctness,  will  suffer  pain  and  incon- 
venience for  a  longer  or  shorter  time  in  the  future,  is  at  least 
entitled  to  nominal  damages  for  the  injury  that  is  done  to  her. 
In  view  of  those  facts,  you  may  take  into  consideration,  and 
ought  to  take  into  consideration,  the  fact  that  her  future  life 
may  be  more  or  less  annoyed,  and  her  happiness  and  enjoy- 
ment interfered  with,  by  reason  of  her  physical  condition, 
which  prevents  her  from  having  those  enjoyments  that  people 
in  good  health  are  accustomed  to  have,  and  ordinarily  do  have. 
While  you  cannot  undertake  to  pay  her  for  the  injury,  for  the 
pain  and  suffering,  you  have  a  right  to  take  into  consideration 
the  fact  that  her  future  life  will  be  more  or  less  affected  by 
the  pain  and  suffering  incident  to  this  accident,  and  for  that 
she  ought  to  have  some  allowance. "  It  is  claimed  that  this 
permitted  the  jury  to  give  damages  for  pain  and  suffering  '^as 
a  separate  and  distinct  item,''  and  that  this  is  contrary  to  the 
rule  laid  down  in  Goodhart  v.  Railroad  Co.,  177  Pa.  St.  i,  35 
Atl.  191.  But  the  objection  is  founded  on  a  misapprehension 
of  that  decision.  Pain  and  suffering  are  a  distinct  and 
separate  item  for  which  damages  may  be  awarded  by  the  jury, 
and  are  so  classed  in  that  case.  ^ '  Damages  for  a  personal  in j  ury 
consist  of  three  principal  items:  First,  the  expenses  to  which 
the  injured  person  is  subjected;  ♦  ♦  *  second,  the  incon- 
venience and  suffering  naturally  resulting  from  it ;  third,  the 
loss  of  earning  power,*'  etc.  The  opinion  then  refers  to 
Owens  V.  Railway,  155  Pa.  St.  334.  26  Atl.  748,  where  a  charge, 
'^if  you  find  for  the  plaintiff,  he  is  entitled  to  recover  such  an 
amount  as  will  compensate  him  for  his  pain  and  suffering," 
was  held  to  be  correct.  In  his  opinion  in  Goodhart  v.  Rail- 
road Co.,  our  late  Brother  Williams  was  combating  the 
erroneous  practice  which  was  beginning  to  appear,  of  suggest- 
ing to  the  jury  as  a  measure  of  damages  what  amount  of 
money  they  or  any  other  third  person  would  individually  take 
to  submit  to  an  injury  similar  to  the  one  before  them.  See 
Baker  V.  Pennsylvania  Co.,  142  Pa.  St.  503,  21  Atl.  97Q.  In 
so  doing  he  pointed  out  very  clearly  that  pain  and  suffering 
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are  not  capable  of  exact  pecuniary  measure,  and  can  have 
no  market  price.  He  then  said:  '^An  instruction  that  leaves 
the  jury  to  regrard  it  [pain]  as  an  independent  item  of  dam- 
ages, to  be  compensated  by  a  sum  of  money  that  may  be  re- 
garded as  a  pecuniary  equivalent,  is  not  only  inexact,  but  it 
is  erroneous.  The  word  'compensation/  in  the  phrase,  *  com- 
pensation for  pain  and  suffering, '  is  not  to  be  understood  as 
meaning  price  or  value.''  The  last  part  of  this  extract  is  the 
keynote  of  it.  What  the  judge  meant  to  condemn  as  error 
was  not  the  consideration  of  pain  and  suffering  as  an  inde- 
pendent item  of  damages,  for  that  he  had  already  said  they 
were,  in  the  passage  first  quoted  supra,  but  that  they  were 
to  be  regarded  as  such  item  having  a  fixed  value  or  equivalent 
of  a  market  price.  In  his  desire  to  mark  the  distinction,  he 
suggests  the  word  **allowance"  in  place  of  ''compensation" 
for  pain  and  suffering.  But  this  was  merely  to  make  his 
meaning  clear.  'Compensation'  is  the  established,  appropri- 
ate, more  exact,  and  better  word.  It  is,  however,  compensa- 
tion not  as  a  precise  equivalent  or  valuation,  nor  compensation 
from  a  sentimental  or  benevolent  standpoint,  but  such 
amount  as  will  be  the  most  reasonable  approximation  the 
circumstances  admit,  to  a  pecuniary  compensation  not  in 
the  nature  of  things  capable  of  exact  measurement.  In  the 
present  case  the  learned  judge  followed  the  uniform  rule,  and 
the  objections  to  his  charge  cannot  be  sustained. 

The  last  assignment  is  that  the  court  below  erred  in  not 
setting  aside  the  verdict  as  excessive.  The  power  of  this 
court  to  grant  a  new  trial  under  the  act  of  May  20,  1891  (P. 
L.  loi),  is  exceptional  in  character,  and  only  to  be  exercised 
in  very  clear  cases  of  wrong  or  injustice  which  the  court  below 
should  have  remedied.  Smith  v.  Publishing  Co.,  178  Pa.  St 
481,  498,  36  Atl.  296.  There  is  nothing  in  this  case  to  bring  it 
within  that  rule.     Judgment  affirmed. 


Appeal  of  Chbrryfibld  &  M.  Bi<HCTRic  R.  Co. 

(Supreme  Judicial  Court  0/  Maine,  July  2j,  1901.) 

[SO  Atl.  Rep.  27.] 

Location  of  Street  Railway — Former  Appeal  Not  Cause  for  Abate- 
ment of  Latter  Appeal. — An  electric  railroad  company,  in  accord- 
ance with  the  provisions  of  Pub.  Laws  1899,  c.  119,  §  6,  applied  to  the 
municipal  officers  of  a  town  for  their  approval  of  a  proposed  route  and 
location.  The  municipal  officers  neglected  and  refused  to  approve,  and 
the  company  appealed  to  the  supreme  judicial  court.  While  that  appeal 
was  pending  in  court  the  company  made  a  second  application  to  the 
municipal  officers,  identical  with  the  first,  except  that  a  portion  of  the 
proposed  route  in  the  first  application,  described  as  "thence  over  and 
along  said  Big  Bridg^e  and  drawbridge  to  Bridge  Street,"  was  omitted 
from  the  second.  Upon  the  second  application  the  municipal  officers 
neglected  and  refused  to  give  their  approval,  and  the  company  again 
appealed,  the  former  appeal  still  pending. 

Held^  that  the  pendency  of  the  former  appeal  is  not  cause  for  the 
abatement  of  the  latter. 


Am  &  Engr  STRKBT  RAII<WAYS  907 

RCas 

Appeal  of  Cherryfield  &  M.  Electric  R.  Co 

Same — Appeal  from  Action  of  Municipal  Officers — Discretion  Powers.* 
— A  route  or  a  location  of  a  street  railroad  presented  to  the  municipal 
of^cers  for  their  approval  cannot  be  considered  with  reference  to  partic- 
ular streets  one  bj  one,  but  must  be  viewed  as  a  whole.  The  municipal 
officers  are  vested  with  a  judicial  discretion.  They  may  consider  the 
width  and  other  conditions  of  the  streets,  the  convenience  and  safety  of 
the  public,  and,  in  case  where  it  is  proposed  to  cross  a  bridge,  they  may 
also  consider  whether  the  bridg-e  has  the  requisite  strength  to  support  a 
street  railroad  and  moving  cars. 

Same — Same. — The  omission  in  the  latter  application  of  a  single  street 
or  a  bridge  may  put  an  entirely  different  phase  upon  the  questions  pre- 
sented, and  action  of  the  municipal  officers,  or  their  refusal  to  act,  might 
thus  be  put  upon  new  and  different  grounds.  In  short,  the  location  as 
a  whole,  as  presented  to  the  municipal  officers  for  their  action,  is  not  the 
same. 
(Official.) 

Exceptions  from  supreme  judicial  court,  Washington 
county. 

Appeal  by  the  Cherryfield  &  Milbridge  Electric  Railroad 
Company  from  a  refusal  of  the  municipal  officers  of  Milbridge 
to  approve  a  location  of  a  street  railroad  company.  Plea  in 
abatement  by  the  town,  alleging  the  pendency  of  a  prior 
appeal.     Exceptions  overruled. 

Argued  before  WISWELL,  C.  J.,  andSTROUT.  SAVAGE, 
FOOLER,  and  PEABODY,  JJ. 

F.  L  Campbell,  for  appellant. 
H.  H.  Gray,  for  Milbridge. 

SAVAGE,  J.  The  case  shows  that  the  appellant  company 
on  the  15th  day  of  June,  1900,  in  accordance  with  the  pro- 
visions of  the  Public  Laws  of  1899,0.  119,  §  6,  applied  by 
written  petition  to  the  municipal  officers  of  Milbridge  for 
their  written  approval  of  a  proposed  route  and  location  of  a 
street  railroad,  as  to  streets,  roads,  and  ways  in  the  town  of 
Milbridge,  which  route  and  location  were  specifically  described 
in  the  petition.  For  more  than  30  days  thereafter  the  munic- 
ipal officers  of  Milbridge  neglected  and  refused  to  approve  said 
proposed  route  and  location.  Thereupon  the  company 
appealed  to  this  court,  praying  for  the  appointment  of  a  com- 
mittee, as  provided  in  the  same  section  6  in  the  act  referred 
to.  The  appeal  was  entered  at  the  October  term,  1900,  of  this 
court  in  Washingtbn  county,  and  was  continued  from  term  to 
term,  until  it  was  finally  dismissed  on  the  ist  day  of  the  April 
term,  1901. 

In  the  meantime,  on  the  25th  day  of  January,  iQOi,  the 
company  presented  a  new  application  in  writing  to  the  munic- 
ipal officers  of  Milbridge  for  their  written  approval  of  a  pro- 
posed route  and  location  for  their  railroad  as  before^  Again, 
for  30  days,  the  municipal  officers  neglected  and  refused  to 
give  their  approval.  Another  appeal  was  taken  to  this  court, 
which  was  entered  at  the  April  term,    1901,  and  which  is  the 

*As  to  the  right  of  street  railways  to  use  streets,  see  23  Am.  &  Eng. 
Enc.  Law  946  et  seq, ;  7  Rap.  &  Mack's  Dig-.  352  et  seq. 
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pending  proceeding.  The  two  applications  are  identical  in 
form,  except  that  in  the  first  a  portion  of  the  proposed  route 
is  described  as,  '^thence  over  and  along  said  Big  Bridge  and 
drawbridge  to  Bridge  street. ' '  This  portion  of  the  proposed 
route  was  omitted  from  the  second  application ;  the  company 
having,  so  it  is  claimed  in  argument,  obtained  authority  to 
build  a  bridge  of  its  own  at  the  point  in  question. 

The  respondents  seasonably  asked  for  the  abatement  of 
these  proceedings  on  appeal,  on  the  ground  that  ''at  the  time 
the  written  application  in  said  action  was  presented  to  said 
municipal  officers  for  approval,  January  25,  1901,  and  at  the 
time  this  appeal  was  taken,  there  was  pending  in  this  court 
an  appeal  by  the  said  company  from  said  municipal  officers 
for  the  same  cause. ' ' 

It  may  be  doubted  whether  the  rule  in  civil  actions  at  law, 
that  the  pendency  of  a  prior  suit  for  the  same  cause  is  ground 
for  the  abatement  of  subsequent  suit,  should  be  applied  in  all 
strictness  to  proceedings  of  this  character.  But,  be  that  as 
it  may,  we  are  of  opinion  that  the  route  and  location  proposed 
in  the  first  application  are  not  identically  the  same  as  that 
proposed  in  the  second,  although  the  first  application  em- 
braces all  the  streets  and  ways  embraced  in  the  second.  It 
embraces  one  more,  and  herein  lies  the  important  difference. 
A  route  or  location  of  a  street  railroad  presented  to  the 
municipal  officers  for  their  approval  cannot  be  considered 
merely  with  reference  to  particular  streets,  one  by  one.  It 
must  be  viewed  as  a  whole.  The  municipal  officers  are  to  act 
in  a  judicial  capacity.  They  are  vested  with  a  judicial  discre- 
tion. Application  is  made  to  that  discretion.  They  may 
consider  the  width  and  other  conditions  of  the  streets,  the 
convenience  and  safety  of  the  public,  and  in  case  where  it  is 
proposed  to  cross  a  bridge,  in  addition  to  the  matters  already 
spoken  of,  they  may  consider  whether  the  bridge  has  the  req- 
uisite strength  to  support  a  street  railroad  and  moving  cars. 
And  it  may  well  be  that,  taken  as  a  whole,  a  proposed  location, 
including  a  bridge,  would  be  manifestly  unsuitable,  while  the 
same  location  without  the  bridge  would  be  proper.  The  rea- 
sons which  might  properly  lead  the  municipal  officers  tc 
refuse  approval  of  the  first  location  might  be  entirely  wanting 
in  the  second.  Even  so  simple  a  change  might  put  an  entirely 
different  phase  upon  the  questions  presented  for  the  con- 
sideration of  the  municipal  officers,  and  their  action,  or  refusal 
to  act,  might  thus  be  placed  upon  new  and  entirely  different 
grounds.  In  short,  the  location  as  a  whole,  as  presented  to 
the  municipal  officers  for  their  action,  is  not  the  same. 

The  presiding  justice  below  ruled  that  these  proceedings 
were  not  abatable  on  the  ground  stated,  and  his  ruling  was 
correct. 

Exceptions  overruled. 
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{Supreme  Court  of  Alabama^  May  ji,  igoi,) 

[30  So.  Rep.  456.] 

Duty  to  Protect  Passenger  from  Indignities  and  Personal  Violence. 
— Common  carriers  owe  the  duty  to  passeng-ers  not  only  to  carry  them 
safely  and  expeditiously  between  the  termini  of  the  route  expressed  in 
the  contract,  but  also  to  conserve,  by  every  reasonable  means,  their  con- 
venience, comfort,  and  peace  throughout  the  journey,  and  protect  them 
from  insult,  indignities,  and  personal  violence  ;  and  in  the  discharge  of 
this  duty  it  is  immaterial  whence  the  disturbance  of  the  passenger's 
peace,  comfort,  or  personal  safety  is  threatened, — whether  from  another 
passenger,  a  stranger,  or  from  an  employee  or  servant  of  the  common 
carrier. 

Liability  of  Carrier  for  Injury  to  Passenger  fronn  Malicious  or  Willful 
Act  of  Employee.* — A  common  carrier  is  liable  to  any  one  sustaining  the 
relation  of  passenger  to  it  for  an  injury  resulting  from  any  act  of  its 
servants  or  employees,  whether  willful  and  malicious  or  not,  and  even 
though  such  act  is  done  not  in  the  course  or  within  the  scope  of  the  serv- 
ant's or  agent's  employment ;  the  rule  that  the  master  is  not  liable  for 
injury  resulting  from  the  willful  and  malicious  acts  of  his  agent,  not 
done  within  the  scope  of  his  employment,  not  being  applicable  when 
the  injury  is  inflicted  upon  a  passenger  by  the  carrier's  agent  or  servant. 

Liability  for  Assault  on  Passenger  by  Conductor — Retaliation  for  Abu- 
sive Words. — If  the  conductor  of  a  train  assaults  a  passenger  otherwise 
than  under  a  necessity  to  defend  himself  or  a  passenger  from  battery, 
or  in  rightfully  ejecting  the  passenger,  who,  by  his  conduct  to  other 
passengers  or  otherwise,  has  forfeited  his  right  to  carriage,  the  carrier 
is  liable  ;  and  no  conductor  can  assault  a  passenger  in  retaliation  for  an 
assault  committed  upon  him,  or  for  abusive  words,  or  in  revenge  or 
punishment  under  any  circumstances,  without  rendering  the  carrier 
liable  for  damages. 

Same— Excessive  Verdict. — In  an  action  by  a  passenger  against  a 
common  carrier  to  recover  damages  for  an  assault  made  by  the  con- 
ductor upon  one  of  the  defendant's  cars,  where  there  is  evidence  tending 
to  show  that  the  plaintiff,  who  is  disabled  at  the  time  of  the  assault,  was 
badly  beaten  by  the  conductor,  a  verdict  and  judgment  fixing  the  plain- 
tiff's damages  at  $2,500  cannot  be  said  to  be  excessive. 

Appeal  from  city  court  of  Birminsfham ;  Charles  A.  Senn, 
Judge. 

Action  by  J.  L.  Baird,  by  his  next  friend,  against  the  Bir- 
mingham Railway  &  Electric  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

The  complaint  contained  three  counts.  The  first  count  was 
as  follows:  **The  plaintiff,  J.  L.  Baird,  who  is  a  minor  under 
twenty-one  years  of  age,  and  who  sues  by  his  next  friend,  A. 
C.  Baird,  claims  of  the  defendant,  the  Birmingham  Railway 
&  Electric  Company,  a  private  corporation  under  the  laws 
of  Alabama,  five  thousand  dollars  damages,  in  this:  That  on 
and  prior  to  the  29th  day  of  January,  1898,  the  defendant  was 
engaged  in  operating  and  running  cars  or  trains  between 
Birmingham,  Alabama,  and  East  Lake,  Alabama,  as  a  com- 
mon carrier  of  passengers  for  hire  or  reward.  That  the  said 
J.  L.  Baird  embarked  on  one  of  defendant's  cars  or  trains  at 

•See  notes  at  end  of  case. 
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College  Station,  and  paid  his  way  to  his  destination,  which 
was  Thirty-ninth  street  station  on  defendant's  line,  near  the 
Avondale  Cotton  Factory,  and  the  said  J.  L.    Baird  notified 
the  conductor  in  charge  of  the  car  upon  which  plaintiff  was 
riding,  one  W.  E.  Sorsby,  that  his  destination  was  Thirty- 
ninth  street  station,  and  informed  said  Sorsby  that  he  wished 
to  stop  at  said  station.     That  when  the  car  upon  which  the 
said  J.  L.  Baird  was  riding  reached  Thirty-ninth  street  station 
it  did  not  stop  at  said  station,   and  thereupon  the  said  J.  L. 
Baird,  in  order  to  stop  said  car,  pulled  the  bell  cord  on  said 
car  to  signal  the  motorman  thereon  to  stop  the  same,   and 
immediately  thereafter  the  said  W.    E.  Sorsby,  conductor  as 
aforesaid,  also  pulled  the  bell  cord,  whereupon  the  said  Baird, 
finding  that  the  said  car  had  not  stopped,  and  was  not  slow* 
ing  up,  pulled  the  bell  cord  again.     Thd  said  car  not  stoppine, 
but  continuing  to  pass  beyond  said  station,  and  having  then 
reached  some  distance   beyond  said  station,   the  said  J.  L. 
Baird  stepped  inside  of  the  car,  having  before  that  time  been 
on  the  back  platform  of  said  car,   and  pulled  the   bell  cord 
again,  whereupon  the  said  Sorsby  immediately  took  hold  of 
the  bell  cord  in  front  of  said  J.  L.  Baird,   and  prevented  his 
ringing  the  bell.     Thereupon  the  said  J.  L.  Baird  returned  to 
the  rear  platform  of  the  car,  and  the  said  W.  E.  Sorsby,  con- 
ductor as  aforesaid,  pursued  him  to  the  rear  platform  of  the 
car,  and  with  great  violence  assaulted  and  beat  the  said  J. 
L.  Baird  in  the  face  and  on  the  body  and  head  and  neck  with 
his  fist,  and  greatly   bruised  and  ill-treated  the  said  J.  L. 
Baird,  and  put  him  in  great  peril  of  knocking  him  oS  the 
platform  of  said  car.     And  the  plaintiff  avers  that  the  said 
Sorsby  committed  the  acts  above  mentioned  upon  the  said 
J.  L.  Baird  while  in  the  performance  of  his  duties  as  con- 
ductor of  defendant's  said  car,  and  that  by  reason  thereof  the 
said  T.  L.  Baird  was  greatly   humiliated  and  chagrined,  and 
was  brought  into  the  contempt  of  those  present  on  said  car, 
and  that  his  feelings  were  greatly  outraged  and  wounded,  and 
he  was  made  sick,  sore,  and  lame  by  the  assault  and  beating 
aforesaid;  wherefore  he  .sues/'     In   the  second  count  it  was 
charged  that  the  conductor,  Sorsby,  **  while  in  the  discharge 
of  his  duties,  and  in  the  light  of  his  employment  as  such  con- 
ductor, willfully,  wantonly,  and  violently  assaulted  the  said 
J.  L.  Baird, ' '  etc.     In  the  third  count  it  was  charged  that  the 
said  Sorsby,  "while  acting  within   the  scope  of  his   employ- 
ment, followed  and  pursued  the  said  J.    L.    Baird  out  of  the 
car,  and  onto  the   platform  thereof,   and,   while  the  car  was 
moving  at   a  rapid  rate    of  speed,   willfully    and  violently 
assaulted  the  said  J.    L.    Baird,*' etc.     The  cause  was  tried 
upon  the  plea  of  not  guilty.     The  plaintifi  introduced   testi- 
mony tending  to  show:    That  on  the  29th  of  January,  1898, 
the  defendant  was  operating  an  electric  car  line  as  a  common 
carrier  of  passengers,  for  hire,  from   East   Lake  to  Birming- 
ham, and  that  on  said  day  the  plaintiff  boarded  one  of  defend- 
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ant's  cars  as  a  passenger  at  College  station,  a  regular  station 
on  defendant's  road,  and  paid  his  fare  for  transportation  to 
Thirty-ninth  street  station,  telling,  the  conductor  to  put  him 
off  at  said  station.  That  plaintiff  had  employment  with 
T.  C.  Thompson  &  Co.  at  the  cotton  factory  at  or  near  said 
Thirty-ninth  street  station.  That  the  next  station  beyond 
Thirty-ninth  street  station  was  Mary  Pratt  Furnace,  about  a 
quarter  of  a  mile  distant.  That  when  said  car  was  approach- 
ing Thirty-ninth  street  station  plaintiff  made  preparations  to 
get  off,  going  out  on  the  platform,  but  the  car  did  not  stop  or 
slacken  its  speed,  and  the  plaintiff,  seeing  that  the  car  was 
not  going  to  stop,  pulled  the  bell  cord,  which  was  one  of  the 
ways  passengers  on  the  line  had  to  stop  the  cars  when  the  con- 
ductor was  not  looking.  That  at  this  time  the  conductor  was 
in  an  adjoining  car,  but  came  into  the  car  upon  which  plain- 
tiff was  riding,  and  caught  hold  of  the  bell  cord  to  keep  the 
plaintiff  from  ringing  the  bell.  Plaintifisaid  to  the  conductor, 
"Why  don't  you  stop  the  car  where  I  told  you?"  That  both 
plaintiff  and  the  conductor  had  hold  of  the  cord,  when  it 
broke.  That  thereupon  the  conductor  advanced  rapidly  to 
the  plaintiff,  who  was  on  the  rear  platform,  and,  upon  getting 
within  striking  distance,  struck  the  plaintiff  three  times  in  the 
face,  and  just  after  the  third  blow  one  Wheelock,  another  pas- 
senger on  the  platform,  struck  the  conductor,  and  then  the 
conductor  ceased  striking.  The  proof  showed  that  plaintiff 
had  recently  been  vaccinated,  and  was  carrying  his  left  arm  in 
a  sling,  the  left  sleeve  being  empty.  The  proof  showed  that 
the  blow  struck  by  the  conductor  was  severe,  causing  physical 
pain,  and  the  car  was  full  of  people;  that  the  plaintiff  did 
not  strike  back  at  all ;  that  the  time  plaintiff  rang  the  bell  the 
car  was  running  loor  12  miles  an  hour;  that  when  plaintiff  rang 
the  bell  the  car  began  to  slow  down ;  that  the  conductor  rang 
the  bell,  and  then  the  car  got  faster ;  that  then  the  plaintiff  tried 
to  ring  the  bell  again,  but  he  and  the  conductor  then  had  hold 
of  the  cord,  when  it  broke,  and  the  conductor  advanced  rapidly 
a  distance  of  lo  feet,  and  struck  the  plaintiff,  knocking  him 
against. the  hand  rail  on  the  rear  platform,  at  which  time  the 
car  was  running  8  or  lo  miles  an  hour  over  a  rough  roadbed. 
Plaintiff  also  introduced  testimony  tending  to  show  that  the 
manner  of  said  conductor  was  angry  and  violent.  The  defend- 
ant introduced  testimony  tending  to  show  that  it  was  not  the 
custom  for  passengers  to  ring  the  bell  when  they  wished  to 
get  off,  but  to  notify  the  conductor,  who  would  then  ring  the 
bell;  also  that  the  manner  of  plaintiff  was  angry  and  violent 
when  he  and  the  conductor  were  pulling  the  bell  cord ;  that 
he  did  not  hear  plaintiff  ring  the  bell,  but  that,  when  he  saw 
plaintiff  catch  hold  of  the  cord,  he  (the  conductor)  rang  two 
bells,  which  means  stop  instantly,  but  that  as  fast  as  he  would 
ring  for  a  stop,  the  plaintiff's  ringing  would  cause  the  car  to 
go  forward ;  that  when  the  bell  cord  broke  the  conductor  was 
jerked  forwards  towards  and  within  three  or  four  feet  of  the 
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plaintiff;  and  that,  if  plaintiff  told  the  conductor  to  let  him 
off  at  Thirty-ninth  street  station,  the  conductor  had  forgotten 
it.  One  of  the  defendant's  witnesses  testified  that  plaintiff 
and  the  conductor  were  striking  at  each  other,  but  the  con- 
ductor himself  testified  that,  if  the  plaintiff  struck  at  him,  he 
did  not  know  it.  The  other  facts  of  the  case  necessary  to  an 
understanding  of  the  decision  on  the  present  appeal  are 
sufficiently  stated  in  the  opinion. 

The  court,  in  its  oral  charge  to  the  jury,  among  other  things, 
instructed  them  as  follows:  (i)  **I  ask  your  honor  to  say  to 
the  jury  that  the  argument  was  improper,  and  that  thev  must 
not  consider  it.'*  (2)  "If  you  believe  that  an  assault  was 
committed,  and  if  you  believe  it  was  done  wantonly  and  reck- 
lessly, under  such  circumstances  the  law  would  justify  you  in 
inflicting  punitive  damages.''  The  defendant  separately 
excepted  to  each  of  these  portions  of  the  court's  oral  charge. 
The  defendant  requested  the  court  to  give  to  the  jury  the  fol- 
lowing written  charges,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (i)  "If  vou  believe 
from  the  evidence  that  after  the  cord  broke  or  parted  the  con- 
ductor and  the  plaintiff  continued  a  struggle,  begun  between 
them  before  such  cord  broke  or  parted,  and  in  such  struggle, 
so  continued,  the  plaintiff,  after  the  cord  broke  or  parted, 
pulled  or  jerked  the  conductor  rudely  and  angrily  along  the 
car,  and  the  conductor  struck  the  plaintiff,  after  the  cord  broke 
or  parted,  because  of  such  rude  and  angry  conduct  and  act  of 
plaintiff,  I  charge  you  that  the  striking  of  the  plaintiff  by  the 
conductor  at  such  time  and  under  such  circumstances  would 
not  be  an  act  done  by  the  conductor  in  the  line  and  scope  of 
his  duty  as  an  agent  of  the  defendant,  and  your  verdict  must 
be  for  the  defendant."  (2)  **If  you  believe  from  the  evidence 
that  the  plaintiff  was  the  aggressor,  that  he  assaulted  and 
beat  the  conductor  by  rudely,  violently,  offensively,  and 
angrily  pulling  him  along  or  across  the  car  several  feet  to  the 
door,  and  near  the  plaintiff,  and  that  by  such  rude,  violent, 
offensive,  and  angry  conduct  of  the  plaintiff  the  conductor 
was  provoked  to  strike  the  plaintiff,  your  verdict  must  be  for 
the  defendant,  even  though  you  might  believe  from  the  evi- 
dence that  the  conductor  used  more  force  than  was  necessary. " 
(3)  "I  charge  you,  if  you  believe  the  evidence,  that  a  conductor 
has  the  right  to  strike  a  passenger  with  his  fist,  who  at  the 
time  commits  an  assault  and  battery  on  him;  and  the  railroad 
company,  for  whom  the  conductor  was  employed,  will  not 
be  liable  to  the  passenger  in  damages  for  this  striking  of  him 
by  the  conductor."  (4)  "I  charge  you,  gentlemen  of  the  jury, 
if  vou  believe  the  evidence  in  this  case,  that  it  was  the  plain- 
tiff's duty  to  have  called  upon  the  conductor  to  stop  said  car, 
and  not  to  pull  the  bell  cord  himself;  and  if  you  further  believe 
from  the  evidence  that  the  plaintiff  did  pull  said  bell  cord 
knowing  that  the  conductor  had  hold  of  the  same,  and  you 
further  believe  from  the  evidence  that   he,  in  an  angry  man- 
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ner,  pulled  the  conductor  within  three  feet  of  himself,  and 
that  the  conductor  immediately  struck  plaintiff,  then  you  must 
find  a  verdict  for  the  defendant."  (s)  '*If  you  believe  from 
the  evidence  in  this  case  that  Baird  was  in  fault  in  provoking 
the  difficulty,  your  verdict  must  be  for  the  defendant."  (6) 
'4f  you  believe  from  the  evidence  in  this  case  that  Baird  was 
in  fault  in  provoking  Sorsby  to  strike  him,  your  verdict  will 
be  for  the  defendant."  (15)  **I  charge  you,  gentlemen  of  the 
jury,  if  you  believe  from  the  evidence  in  this  case  that  the 
plaintiff  committed  an  assault  and  battery  on  the  conductor, 
and  you  further  believe  from  the  evidence  that  the  conductor 
struck  the  plaintiff  in  retaliation  of  said  assault  and  battery  so 
committed  upon  him  by  plaintiff,  you  cannot  find  that  the 
defendant  is  responsible  for  such  an  act  of  said  conductor. ' ' 
(16)  **I  charge  you,  gentlemen  of  the  iury,  if  you  believe  from 
the  evidence  in  this  case  that  the  plaintiff  knowinely  pulled 
the  bell  cord,  while  the  conductor  was  holding  or  pulling  the 
same,  until  the  said  bell  cord  broke;  and  if  you  further  be- 
lieve from  the  evidence  that  said  bell  cord  did  break ;  and  if 
you  further  believe  from  the  evidence  that  said  conductor  was 
pulled  or  thrown  towards  the  plaintiff,  and  within  three  feet 
of  him.  by  reason  of  the  pulling  of  said  bell  cord  by  the  plain- 
tiff and  by  the  breaking  of  the  same ;  and  you  further  believe 
from  the  evidence  that  the  conductor  struck  the  plaintiff  imme- 
diately after  he  got  close  enough  to  plaintiff  to  strike  him, — 
your  verdict  must  be  for  the  defendant. "  (17)  *'If  you  believe 
from  the  evidence  in  this  case  that  Baird  was  in  fault  in  pro- 
voking the  difficulty,  they  will  find  their  verdict  for  the 
defendant."  (18)  ** If  the  jury  believe  from  the  evidence  in 
this  case  that  Sorsby  did  not  provoke  the  difficulty,  they  will 
find  their  verdict  for  the  defendant."  (19)*'!  charge  you 
that  under  the  evidence  in  this  case  Sorsby  was  free  from  fault 
in  bringing  on  the  difficulty  in  this  case."  (20)**!  charge 
you,  gentlemen  of  the  jury,  that,  in  order  for  the  plaintiff  to 
'recover  against  the  defendant  in  this  case,  the  evidence  must 
reasonably  satisfy  you  that  Baird  was  free  from  fault  in  bring- 
ing on  the  difficulty,  and  the  evidence  must  reasonably  satisfy 
you  that  Sorsby  alone  provoked  the  difficulty."  (21)  "If  you 
believe  from  the  evidence  that  the  plaintiff,  by  his  own  mis- 
behavior, provoked  the  conductor  to  strike  him,  your  verdict 
must  be  for  the  defendant."  (22)  **If  you  believe  from  the 
evidence  that  by  his  own  improper  illegal  conduct  the  plaintiff 
provoked  the  conductor  to  strike  him,  you  must  find  for  the 
defendant."  (23)  **If  you  believe  from  the  evidence  that  the 
plaintiff  assaulted  and  beat  the  conductor,  and  by  such  assault 
and  battery  the  plaintiff  provoked  the  conductor  to  strike  the 
plaintiff,  you  must  find  for  the  defendant."  (24)  **If  you 
believe  from  the  evidence  that  the  plaintiff  and  the  conductor 
caught  hold  of  the  bell  cord,  and  engaged  in  a  contest  or 
struggle  over  it,  and  in  such  contest  or  struggle  the  plaintiff 
endeavored  to  ring  the  bell,  and  the  conductor  sought  to  pre- 
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vent  the  plaintiff  from  ringing  the  bell,  and  in  such  struggle 
or  contest  the  plaintiff  violently,  rudely,  offensively,  and 
angrily  jerked  or  pulled  the  conductor  to  the  door;  and  if  you 
believe  from  the  evidence  that  by  such  violent,  rude,  offensive, 
and  angry  conduct  the  conductor  was  provoked  to  strike  the 
plaintiff, — your  verdict  must  be  for  the  defendant/'  (25)  **If 
you  believe  from  the  evidence  that  the  conductor  struck  the 
plaintiff  in  response  to  an  assault  and  battery  committed  upon 
him  by  the  plaintiff,  your  verdict  must  find  for  the  defend- 
ant." (26)  **If  you  believe  from  the  evidence  that  the  plain- 
tiff was  the  aggressor,  that  the  plaintiff  violently,  rudely,  and 
angrily  pulled  or  jerked  the  conductor  several  feet  along  the 
car  to  or  near  the  conductor,  and  that  the  conductor  then 
struck  the  plaintiff,  being  provoked  to  do  so  by  such  rude, 
violent,  and  angry  act  of  the  plaintiff,  your  verdict  must  be 
for  the  defendant,  even  though  you  may  believe  from  the 
evidence  that  the  conductor  struck  the  plaintiff  three  times.** 
(27)  **The  plaintiff  cannot,  by  his  own  violent,  rude,  and 
angry  conduct,  provoke  the  conductor  to  strike  him,  and  then 
recover  of  the  defendant  for  such  assault  and  battery  upon 
him." 

Walker,  Porter  &  Walker  and  Hugh  Morrow,  for  appellant. 
Lane  &  White,  for  appellee. 

McCLELLAN,  C.  J.  There  appears  to  be  some  divergence 
of  opinion  as  to  a  common  carrier's  liability  for  an  assault, 
and  the  like,  committed  by  its  agent  upon  a  passenger  when 
the  agent  is  acting  beyond  the  scope  of  his  employment  in  the 
usual  acceptation  of  that  phrase.  Of  course,  the  law  is  well 
settled  that  for  torts  committed  by  such  agents  or  employees 
upon  persons  who  are  not  passengers  the  employer  is  not 
liable,  unless  the  act  was  in  a  sense  in  the  line  of  duty  im- 
posed by  the  employment ;  as.  where  a  conductor  of  a  train, 
being  under  a  duty  to  the  railway  company,  and  having 
authority  to  eject  persons  not  entitled  to  carriage,  commits; 
out  of  his  own  malice  and  personal  ill  will  towards  such  a 
person,  an  unnecessary  assault  upon  him  in  ejecting  him  from 
the  train,  the  wrongful  act,  though  against  the  express  rules 
and  regulations  of  the  carrier,  is  yet  within  the  scope  of  the 
conductor's  employment,  and  the  company  would  be  liable  in 
damages  for  it.  But  the  reverse  would  be  true — the  company 
would  not  be  liable — if  such  conductor  should  assault  a  person 
standing  by  the  side  of  the  train,  for  instance,  and  having  no 
relations  with  the  carrier,  nor  in  any  way  encroaching  upon 
the  rights  of  the  carrier :  for  in  this  latter  case  the  wrongful 
act  of  the  conductor  would  have  no  connection  with  his  duties 
to  the  company,  and  would  be  entirely  bej'ond  the  scope  of 
his  employment.  Such  is  the  law  as  between  trespassers  and 
strangers  generally,  on  the  one  hand,  and  the  carrier  on  the 
other.  But  as  between'  the  carrier  and  its  passengers  an 
entirely  different  rule  prevails.  As  to  them  the  contract  of 
carriage  imposes  upon  the  carrier  the  duty  not  only  to  carry 
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safely  and  expeditiously  between  the  termini  of  the  route 
embraced  in  the  contract,  but  also  the  duty  to  conserve  by 
every  reasonable  means  their  convenience,  comfort,  and 
peace  throughout  the  iournev.  And  this  same  duty  is,  of 
course,  upon  the  carrier's  agents.  They  are  under  the  duty 
of  protecting  each  passenger  from  avoidable  discomfort,  and 
from  insult,  from  indignities,  and  from  personal  violence. 
And  it  is  not  material  whence  the  disturbance  of  the  passen- 
ger's peace  and  comfort  and  personal  security  or  safety  comes 
or  is  threatened.  It  may  be  from  another  passenger,  or  from 
a  trespasser  or  other  stranger,  or  from  another  servant  of  the 
carrier,  or,  a  fortiori,  from  the  particular  servant  upon  whom 
the  duty  of  protection  peculiarly  rests.  In  all  such  cases  the 
carrier  is  liable  in  damages  to  the  injured  passenger.  And  it 
is  of  no  consequence,  when  the  wrong  is  committed  by  the 
carrier's  own  servant, — even  that  servant  particularly  charged 
with  the  duty  of  conserving  the  passenger's  well-being  en 
route, — that  the  act  bears  no  connection  or  relation  with  or 
to  the  duties  of  such  servant  to  the  carrier,  and  is  not  com- 
mitted as  an  incident  to  the  discharge  of  any  duty ;  but  is 
utterly  violative  of  all  duty,  and  apart  and  away  from  the 
scope  of  employment  as  that  term  is  understood  in  the  class  of 
cases  first  above  referred  to.  The  carrier  is  liable  in  such  cases 
because  the  act  is  violative  of  the  dutv  it  owes  through  the 
servant  to  the  passenger,  and  not  upon  the  idea  that  the  act 
is  incident  to  a  duty  within  the  scope  of  the  servant's  em- 
ployment; and  it  is  manifestly  immaterial  that  the  act  may 
have  been  one  of  private  retribution  on  the  part  of  the  serv- 
ant, actuated  by  personal  malice  towards  the  passenger,  and 
having  no  attribute  of  service  to  the  carrier  in  it.  It  is  wholly 
inapt  and  erroneous  to  apply  the  doctrine  of  scope  of  employ- 
ment, as  ordinarily  understood,  to  such  an  act.  Its  only  rela- 
tion to  the  scope  of  the  servant's  employment  rests  upon  the 
disregard  and  violation  of  a  duty  imposed  by  the  employment. 
This  is«  beyond  question,  we  think,  the  true  doctrine  on 
principle;  and  while,  as  indicated  above,  there  are  adjudica- 
tions against  it,  the  great  weight  of  authority  supports  it. 
The  doctrine  is  well  stated  in  Goddard  v.  Railway  Co.,  57 
Me.  202,  2  Am.  Rep.  3Q,  as  follows:  '*The  defendants  con- 
tend that  they  are  not  liable,  because,  as  they  say,  the  brake- 
man's  assault  upon  the  plaintiff  was  willful  and  malicious,  and 
was  not  directly  nor  impliedly  authorized  by  them.  They  say 
the  substance  of  the  whole  case  is  this:  that 'the  master  is 
not  responsible  as  a  trespasser,  unless,  by  direct  or  implied 
authority  to  the  servant,  he  consents  to  the  unlawful  act. ' 
The  fallacy  of  this  argument  when  applied  to  the  common 
carrier  of  passengers  consists  in  not  discriminating  between 
the  obligation  which  he  is  under  to  his  passenger  and  the 
duty  which  he  owes  a  stranger.  It  may  be  true  that,  if  the 
carrier's  servant  willfully  and  maliciously  assaults  a  stranger, 
the  master  will  not  be   liable ;  but  the  law  is  otherwise  when 
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he  assaults  one  of  bis  master's  passengers.  The  carrier's 
obligation  is  to  carry  his  passenger  safely  and  properly,  and  to 
treat  him  respectfully ;  and  if  he  intrusts  the  performance  of 
this  duty  to  his  servants  the  law  holds  him  responsible  for  the 
manner  in  which  they  execute  the  trust.  The  law  seems  to 
be  now  well  settled  that  the  carrier  is  obliged  to  protect  his 
passenger  from  violence  and  insult,  from  whatever  source 
arising.  He  is  not  regarded  as  an  insurer  of  his  passenger*s 
safety  against  every  possible  source  of  danger,  but  be  is  bound 
to  use  all  such  reasonable  precautions  as  human  judgment  and 
foresight  are  capable  of  to  make  his  passenger's  journey  safe 
and  comfortable.  He  must  not  only  protect  his  passenger 
against  the  violence  and  insults  of  strangers  and  co-passen- 
gers, but,  a  fortiori,  against  the  violence  and  insults  of  his 
own  servants.  If  this  duty  to  the  passenger  is  not  performed, 
if  this  protection  is  not  furnished,  but,  on  the  contrary,  the 
passenger  is  assaulted  and  insulted,  through  the  negligence  or 
the  willful  misconduct  of  the  carrier's  servant,  the  carrier  is 
necessarily  responsible.  And  it  seems  to  us  it  would  be  cause 
of  profound  regret  if  the  law  were  otherwise."  The  same 
principles  are  declared  in  Dwinelle  v.  Railroad  Co.,  120  N. 
Y.  117,  24  N.  E.  319,  8  L.  R.  A.  224,  17  Am.  St  Rep.  611,  fol- 
lowing Stewart  v.  Railroad  Co.,  90  N.  Y.  588,  43  Am.  Rep. 
185,  in  this  language:  ''The  idea  that  the  servant  of  a  carrier 
of  persons  may,  in  the  intervals  between  rendering  personal 
services  to  the  passenger  for  his  accommodation,  assault  the 
person  of  the  passenger,  destroy  his  consciousness,  and  dis- 
able him  from  further  pursuit  of  his  journey,  is  not  consistent 
with  the  duty  that  the  carrier  owes  to  the  passenger,  and  is 
little  less  than  monstrous.  While  this  general  duty  rested 
upon  the  defendant  to  protect  the  person  of  the  passenger 
during  the  entire  performance  of  the  contract,  it  signifies  but 
little  or  nothing  whether  the  servant  had  or  had  not  completed 
the  temporary  or  particular  service  he  was  performing,  or  had 
completed  the  performance  of  it,  when  the  blow  was  struck. 
That  blow  was  given  by  a  servant  of  the  defendant  while  the 
defendant  was  performing  its  contract  to  carry  safely  and  to 
protect  the  person  of  the  plaintiff,  and  was  a  violation  of  such 
a  contract."  And  in  Stewart's  Case,  just  referred  to,  it  was 
held  that  where  a  passenger  on  one  of  defendant's  street  cars 
was  unjustifiably  attacked  and  beaten  by  the  driver,  who  was 
also  acting  as  the  conductor,  because  said  passenger  interfered 
to  prevent  him  from  beating  a  newsboy  who  had  gotten  on 
the  car,  it  was  held  that  the  defendant  was  liable,  the  court 
declaring  that  the  rule  relieving  a  master  from  liability  for  a 
malicious  injury  inflicted  by  a  servant  when  not  acting  within 
the  scope  of  his  employment  did  not  apply  between  a  com- 
mon carrier  of  passengers  and  a  passenger;  Judge  Tracy  thus 
declaring  the  doctrine :  "By  the  defendant's  contract  with 
the  plaintiff,  it  had  undertaken  to  carry  him  safely,  and  to 
treat  him   respectfully;  and,    while  a  common  carrier  does 
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not  undertake  to  insure  against  any  injury  from  every  possi- 
ble danger,  he  does  undertake  to  protect  the  passengers  against 
any  injury  from  the  negligence  or  willful  misconduct  of  its 
servants  while  engaged  in  performing:  a  duty  which  the  carrier 
owes  to  the  passenger.  A  common  carrier  is  bound,  so  far  as 
practicable,  to  protect  his  passengers,  while  being  conveyed, 
from  violence  committed  by  strangers  and  co-passengers,  and 
he  undertakes  absolutely  to  protect  them  against  the  miscon- 
duct of  its  own  servants  engaged  in  executing  the  contract;*' 
or,  as  otherwise  therein  expressed,  *'from  an  assault  committed 
upon  a  passenger  by  a  servant  intrusted  with  the  execution  of 
a  contract  of  a  common  carrier.*'  And  so,  in  North  Carolina, 
it  has  been  decided  that  it  is  the  duty  of  a  common  carrier 
not  only  to  carry  its  passengers  safely,  but  to  protect  them 
from  ill  treatment  from  its  servants,  other  passengers,  and 
intruders ;  and  it  is  liable  for  an  injury  or  ill  treatment  com- 
mitted by  its  servants,  whether  in  the  line  of  their  employ- 
ment or  not.  White  v.  Railroad  Co.,  115  N.  C.  631,  20  S.  E. 
191,  44  Am.  St.  Rep.  489.  So,  in  Indiana,  it  has  been 
declared  that  ''one  of  the  prime  duties  resting  upon  a  rail- 
road company  is  to  protect  its  passengers  from  assaults  and 
injuries  by  its  servants;  nor  does  the  question  of  its  liability 
for  a  breach  of  this  duty  depend  upon  whether  or  not  the  serv- 
ant in  the  performance  of  the  act  is  within  the  scope  of  his 
employment."  Railway  Co.  v.  Cooper,  6  Ind.  App.  202,  33 
N.  E.  219.  In  Railroad  Co.  v.  Flexman,  9  111.  App.  2«;o,  the 
doctrine  is  thus  declared:  **It  is  undoubtedly  true  that, 
where  the  employee  goes  outside  of  the  line  of  his  employ- 
ment, and  for  purposes  of  his  own  inflicts  an  injury  upon  the 
person  of  one  who  has  no  claim  upon  the  employer  arising 
out  of  any  special  relation  existing  between  them,  being  a 
stranger  to  the  master,  the  principle  contended  for  is  properly 
applied,  and  has  ever  been  enforced  as  a  rule  of  the  common 
law;  but  it  does  not  appear  to  us  that  it  should  be  extended 
so  as  to  embrace  a  case  where  the  employee  of  a  common 
carrier,  engaged  in  operating  the  train,  commits  a  tort  upon 
a  passenger  upon  such  train.  In  every  contract  for  carriage 
the  carrier  undertakes  not  only  that  the  utmost  vigilance,  care, 
and  skill  shall  be  exercised  to  safely  transport  the  passenger 
to  his  destination,  but  that  during  the  passenger's  transit  he 
shall  be  treated  humanely,  and  protected  from  all  dangers, 
from  whatever  source  arising,  so  far  as  the  efforts  of  the  carrier 
or  his  servants  can  be  made  available  for  the  protection  of 
such  passenger."  The  same  doctrine  obtains  in  Texas, 
where  it  is  thus  stated:  **And  a  carrier  of  passengers  cannot 
invoke  the  rule  that  the  master  is  not  liable  for  an  injury  re- 
sulting from  the  willful  and  malicious  acts  of  his  agent  not 
done  in  the  course  of  his  employment.  That  rule  does  not 
apply  when  the  injury  is  inflicted  upon  a  passenger  by  the 
carrier's  servant."  Railroad  Co.  v.  Washington  (Tex.  Civ. 
App.)  30  S.  W.  719.     And  in  Craker  v.   Railroad  Co.,  36  Wis. 
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657,  it  was  held  that  a  female  passenger,  who  had  been  kissed 
by  the  conductor,  could  recover  from  the  company ;  Ryan, 
C.  J.,  saying::  "But  we  need  not  pursue  the  subject;  for, 
however  that  may  be  in  general,  there  can  be  no  doubt  of  it 
in  those  employments  in  which  the  agent  performs  a  duty  of 
the  principal  to  third  persons,  as  between  such  third  persons 
and  the  principal,  because  the  principal  is  responsible  for  the 
duty,  and,  if  he  delegate  it  to  an  agent,  and  the  agent  fail  to 
perform  it,  it  is  immaterial  whether  the  failure  be  accidental 
or  willful,  in  the  negligence  or  in  the  malice  of  the  agent;  the 
contract  of  the  principal  is  equally  broken  in  the  neeligent 
disregard  or  in  the  malicious  violation  of  the  duty  by  the 
agent.  It  would  be  cheap  and  superficial  morality  to  allow 
one  owing  a  duty  to  another  to  commit  the  performance  of  bis 
duty  to  a  third  without  responsibility  for  the  malicious  con- 
duct of  the  substitute  in  performance  of  the  duty.  If  one  owe 
bread  to  another,  and  appoint  an  agent  to  furnish  it,  and  the 
agent  of  malice  furnish  a  stone  instead,  the  principal  is  respon- 
sible for  the  stone  and  its  consequences.  In  such  cases  malice 
is  negligence.  Courts  are  generally  inclining  to  this  view,  and 
this  court  long  since  affirmed  it. '  *  Having  reference  to  the 
rule  as  to  scope  of  employment,  and  to  the  cases  which  appar- 
ently apply  it  to  passengers,  the  court  of  errors  and  appeals  of 
New  Jersey  in  a  recent  case  adopts  the  following  language  of 
Clifford.  J.,  in  Pendleton  v.  Kinsley,  3  Cliff.  416,  Fed.  Cas. 
No.  10,922:  **  Adjudged  cases  may  be  referred  to  which  sup- 
port that  proposition  without  qualification,  but  they  do  not 
give  full  scope  and  effect  to  the  obligation  which  the  carrier 
assumes  towards  his  passenger,  nor  to  the  rights  and  duties 
which  those  relations  create  and  imply.  Passengers  do  not 
contract  merely  for  ship  room  and  transportation  from  one 
place  to  another,  but  they  also  contract  for  good  treatment, 
and  against  personal  rudeness,  and  every  wanton  interference 
with  their  persons,  either  by  the  carrier  or  his  agent  employed 
in  the  management  of  the  ship  or  other  conveyance ;  and  for 
the  fulfillment  of  those  obligations  the  carrier  is  responsible 
as  principal;  and  the  injured  party,  in  case  the  obligation  of 
good  treatment  is  broken,  whether  by  the  principal  or  his 
employees,  may  proceed  against  the  carrier  as  the  party 
bound  to  make  compensation  for  the  breach  of  the  obliga- 
tion." Haver  v.  Railroad  Co.  (N.  J.  Err.  &  App.)  41  Atl. 
916,  43  L.  R.  A.  84,  72  Am.  St.  Rep.  647,  12  Am.  &  Eng.  R. 
R.  Cas.  (N.  S.)  261.  And  a  great  number  of  cases  cited  in 
Haver's  Case  and  the  note  thereto  are  to  the  same  effect.  On 
this  subject  Messrs.  Elliott  say:  **There  is  much  apoarent 
conflict  among  the  authorities  upon  this  subject,  but  we  think 
some  of  it  is  due  to  the  use  of  the  term  'scope  of  employment* 
or  Mine  of  duty*  in  a  different  sense  in  different  cases,  or  to 
a  failure  to  place  the  decision  on  the  correct  ground.  It  is 
not  merely  a  question  of  negligence  in  such  cases,  nor  is  it  a 
question  strictly  depending  upon  the  scope   of  the  servant's 
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particular  employment.  It  is  a  question  of  the  absolute  duty 
of  a  railroad  company  to  its  passengers  as  long  as  that  relation 
subsists,  and  a  breach  of  that  duty  on  its  part,  whether  caused 
by  the  willful  act  of  an  employee  or  not.  ♦  ♦  *  Either  the 
company  or  the  passengers  must  take  the  risk  of  infirmities 
of  temper,  maliciousness,  and  misconduct  of  the  employees 
whom  the  company  has  placed  upon  the  train,  and  to  whom 
it  has  committed  the  discharge  of  its  duty  to  protect  and  look 
after  the  safety  of  its  passengers.  A  passenger  has  no  con- 
trol over  them,  and  the  company  alone  has  the  power  to  select 
and  remove  them.  It  is,  therefore,  but  just  to  make  the  com- 
pany, rather  than  the  passengers,  take  this  risk,  and  to  hold 
it  responsible.*'    4  Elliott,  R.  R.  §  1638. 

Of  course,  a  conductor  has  the  right  of  self-defense  against 
the  assault  of  a  passenger ;  but  the  right  is  the  same  in  this 
connection  as  in  criminal  law.  He  must  be  imperiled,  and 
he  must  be  without  fault.  To  be  sure,  he  need  not  retreat 
from  his  car.  And  he  may  assault  a  passenger  when  nec- 
essary to  protect  other  passengers  from  assault,  using  no  more 
than  necessary  force,  and  this  may  become  a  duty, — indeed, 
it  a  duty  whenever  it  is  a  right.  But  he  cannot  assault  a 
passenger  in  retaliation  for  an  assault  committed  upon  him- 
self or  upon  another  passenger,  and,  a  fortiori,  he  cannot 
assault  a  passenger  for  abusive  words,  or  in  revenge  or  punish- 
ment, under  any  circumstances.  And  if  he  does  assault  a 
passenger  otherwise  than  under  a  necessity  to  defend  himself 
or  a  passenger  from  battery,  or  in  rightfully  ejecting  a  passen- 
ger, who,  by  his  conduct  towards  other  passengers,  has  for- 
feited his  right  of  carriage,  the  carrier  is  liable.  The  fault  of 
the  passenger,  short  of  producing  a  necessity  to  strike  in 
self-defense,  will  neither  justify  the  conductor  in  striking,  nor 
relieve  the  carrier  from  liability  for  his  act.  Possibly,  such 
fault  could  be  considered  in  mitigation  of  damages.  As  was 
said  by  Caldwell,  J. :  **The  ofi&ce  of  a  conductor  of  a  pas- 
senger train  is  an  exceedingly  important  and  responsible  one. 
There  are  few  positions  which  demand  of  their  incumbents 
more  judgment  and  self-possession.  Not  only  the  peace  and 
comfort,  but  the  lives  as  well,  of  passengers  are  in  their  keep- 
ing. They  must  not,  by  any  act  of  their  own,  disturb  the  one 
or  endanger  the  other.  They  have  to  deal  with  all  classes  of 
people.  They  daily  come  in  contact  with  the  unscrupulous  and 
dishonest,  who  are  seeking  to  defraud  the  railroad  company 
of  what  is  justly  its  due,  and  are  often  grossly  insulted  by  the 
ignorant  and  vulgar  for  a  lawful  and  proper  discharge  of  their 
duties.  It  is  obvious  that,  if  a  conductor  were  to  attempt 
to  redress  every  personal  insult,  or  enter  a  boisterous  quarrel 
with  every  vulgar  and  rude  person  who  might  invite  it,  there 
would  be  no  peace  or  safety  for  his  passengers.  He  must 
decline  all  such  contests.  He  can  take  action  only  in  those 
cases  where  the  rights  of  the  railroad  company,  or  the  peace  or 
the  safety  of  passengers  under  his  charge,  or  his  own  safety 
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demand  it ;  and  then  he  can  only  act  in  the  mode  and  manner 
heretofore  indicated,  accomplishing  what  he  has  a  right  to  do 
in  the  given  case  with  as  little  force,  violence,  and  confusion 
as  is  practicable  and  reasonable  under  the  circumstances. 

*  *  *  Words  [and  acts  short  of  producing  a  necessity  for 
defensive  effort  stand  upon  the  same  plane],  however  irritat* 
ing  or  opprobrious,  will  not  justify  an  assault  by  one  under 
no  special  obligation  to  keep  the  peace.  Much  less  will  they 
justify  an  assault  by  a  conductor,  who  is,  by  virtue  of  his  posi- 
tion, not  only  bound  to  keep  the  peace  himself,  but  whose 
duty  it  is  to  maintain  peace  and  order  in  the  cars,  and  pro- 
tect the  passengers  from  assaults  and  violence. ' '  Gallena  v. 
Railroad  Co.  (C.  C.)  13  Fed.  122,  123.  To  like  effect  is  the 
case  of  Railroad  Co.  v.  Barger,  where  the  conductor  struck  a 
passenger  for  grossly  abusing  and  insulting  him.  The  com- 
pany was  held  liable  for  punitive  damages;  and  in  the  course 
of  the  opinion,  referring  to  the  charges,   which  are  called 

*  sprayers*'  in  the  Maryland  court,  it  was  said:  **The  first  is, 
in  substance,  that,  if  the  jury  believed  the  plaintiff  used  foul 
and  abusive  language  to  the  conductor,  which  caused  or  pro- 
voked the  assault  complained  of,  and  that  in  making  said 
assault  the  conductor  was  not  acting  for  the  defendant, 
and  within  the  scope  of  his  duties  as  conductor,  but  was 
carrying  out  a  personal  purpose  and  feeling,  the  defend- 
ant was  not  liable  for  such  act  of  the  conductor.  *  *  *  Xo 
such  doctrine  we  cannot  subscribe,  under  the  circumstances  of 
this  case.  There  may  be,  and  doubtless  are,  cases  in  which 
the  conduct  of  a  passenger  towards  the  employee  of  a  railroad 
company  was  such  that  the  company  would  not  be  liable  for 
the  act  of  the  employee.  A  conductor,  for  example,  would  be 
justified,  in  the  defense  of  his  own  person,  or  the  property  of 
the  company  in  his  charge,  in  using  such  force  as  would  be 
necessary  for  their  protection  against  a  passenger  or  any  one 
else,  without  rendering  the  company  liable.  *  *  *  The 
plaintiff  was  at  the  time  of  the  assault  a  passenger  on  the 
train  which  was  in  charge  of  this  conductor,  who  was  the 
agent  of  the  company  to  see,  as  far  as  he  reasonably  could,  that 
the  plaintiff  and  other  passengers  were  properly  treated  and 
carried  to  their  respective  points  of  destination.  If  the  plain- 
tiff persisted  in  misbehaving  on  the  train,  either  by  the  use  of 
foul  and  abusive  language  towards  the  conductor,  or  in  any 
other  way  calculated  to  frighten  or  materially  interfere  with 
the  comfort  and  safety  of  the  other  passengers,  after  being 
admonished  by  the  conductor,  the  latter  would  have  been 
justified  in  ejecting  him  from' the  train.  The  remedy  in  such 
case  would  be  to  eject  the  unruly  passenger;  not  to  assault 
him,  and  then  let  the  employer  escape  all  liability  because  he 
(the  conductor)  was  carrying  out  *a  personal  purpose  and 
feeling. '  A  conductor  of  a  train  doubtless  has  his  patience 
and  forbearance  severely  tested  at  times,  but  he  must  not 
settle  his  own  personal  difficulties  with  passengers,   any  more 
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than  be  should  permit  others  to  do  so  when  he  could  avoid 
it."  (Md.)  30  Atl.  560,  26  L.  R.  A.  222,  45  Am.  St.  Rep.  319. 
The  same  principles  are  declared  by  the  supreme  court  of 
Maine  in  the  following:  opinion:  ^'Passenger  carriers  are 
responsible  for  the  misconduct  of  their  servants.  Railroad 
companies,  as  well  as  other  carriers  of  passengers,  are  respon- 
sible for  assaults  and  batteries  committed  by  their  employees 
upon  passengers.  This  responsibility,  of  course,  rests  upon 
the  assumption  that  the  battery  cannot  be  justified.  If  it 
can  be,  no  responsibility  attaches  to  any  one.  If  it  cannot 
be,  both  the  servant  and  the  carrier  are  liable.  If  the  serv- 
ant is  first  assaulted,  he  may  defend  himself.  If  he  is  resisted 
in  the  performance  of  any  duty,  he  may  use  force  sufficient  to 
overcome  the  resistance.  But,  the  assault  being  over,  or  the 
resistance  ended,  he  cannot  pursue  and  punish  the  wrongdoer. 
The  rule  applicable  to  such  cases  is  this:  That,  when  a  prima 
facie  case  of  assault  and  battery  is  sought  to  be  justified,  it  is 
incumbent  upon  the  one  who  justifies  to  show  that  no  more 
force  was  used  than  the  exigencies  of  the  case  called  for.  The 
force  used  must  be  suitable  in  kind  and  reasonable  in  degree, 
otherwise  the  justification  fails.  It  is  the  duty  of  the  con- 
ductor and  other  employees  upon  a  train  of  cars  to  treat  the 
passengers  with  civility,  and  to  abstain  from  all  unnecessary 
violence  towards  them.  It  is  also  the  duty  of  passengers  to 
observe  the  rules  and  regulations  of  the  company,  and  to  con- 
duct themselves  generally  so  as  not  to  invite  uncivil  treatment, 
nor  provoke  violence.  But  it  is  not  true  that  disobedience  to 
the  rules  of  the  company  will  operate  as  a  license  to  the  em- 
ployees to  maltreat  a  passenger.  If  a  passenger  persists  in 
violating  the  reasonable  rules  of  the  company,  after  notice  of 
the  rules,  and  a  request  to  him  not  to  act  contrary  to  them, 
the  carrier  will  have  a  right  to  rescind  the  contract  for  his 
conveyance,  and  refuse  to  carry  him  further.  But  he  will  have 
no  right  to  maltreat  him  while  continuing  to  perform  the  con- 
tract for  his  conveyance.  Nor  is  it  true  that  an  uncivil  word 
by  a  passenger  at  the  beginning  of  his  journey  will  justify 
the  carrier's  servants  in  treating  him  with  insolence  to  the 
end  of  it.  Nor  is  it  true  that  an  assault,  or  resistance  to  the 
performance  of  a  duty,  will  justify  the  servant  in  pursuing  and 
punishing  the  passenger,  after  the  assault  or  the  resistance 
is  over.  If  he  does,  he  makes  the  carrier  as  well  as  himself 
liable  for  the  injury.  If,  therefore,  it  be  true,  as  the  defend- 
ants contend,  that  the  plaintiff  was  the  aggressor,  that  he  first 
assaulted  the  brakeman,  and  resisted  him  in  the  performance 
of  a  legitimate  dutv,  it  was  still  a  question  of  fact  for  the  jury 
to  determine  whether  the  brakeman  did  not  use  greater  vio- 
lence than  the  exigencies  of  the  case  demanded ;  whether  he 
did  not  pursue  the  plaintiff,  and  infiict  the  blows  upon  his 
head  with  the  iron  poker,  after  the  latter  had  ceased  his  as- 
sault, had  ceased  his  resistance,  and  was  returning  to  his 
seat,  with  his  back  to  the  brakeman.     Under  the  instructions 


922  CARRIERS  OF  PASSBNGERS  ^^^  XXII 

(NS) 
Birmingham  Ry.  &  Electric  Co.  v.  Baird 

of  the  court  the  jury  must  have  so  found,  or  they  could  not 
have  returned  a  verdict  fortheplaintifi;  and,  in  our  judgment, 
the  evidence  fully  justified  the  finding.*'  Hanson  v.  Railway 
Co.,  62  Me.  84,  88.  62  Am.  Rep.  404, 

The  present  action  is  prosecuted  by  Baird,  a  minor,  by  next 
friend,  against  the  Birmingham  Railway  &  Electric  Company, 
and  sounds  in  damages  for  an  assault  and  battery  alleged  to 
have  been  committed  by  one  Sorsby,  conductor  of  defendant's 
train,  upon  which  plaintiff  was  a  passenger.  That  the  assault 
and  battery  was  committed  is  proved  beyond  question,  and 
not  denied.  It  is  not  only  not  shown  that  the  conductor  was 
justified  in  the  act,  but,  to  thecontrarv,  it  clearly  appears  that 
he  assaulted  and  beat  the  plaintiff  without  legal  necessity  or 
excuse ;  for,  while  one  or  two  witnesses  testify  that  Baird 
attempted  to  strike  Sorsby,  it  is  shown  that  they  were  not  in 
a  position  to  see  what  occurred  as  accurately  as  several  other 
witnesses,  including  Sorsby  himself,  who  depose  that  Baird 
made  no  such  attempt;  Sorsby  testifying:  **If  Mr.  Baird 
struck  at  me  at  all,  I  didn't  know  it.  I  didn't  see  him 
attempting  to  strike  me  when  I  struck  him  in  the  face,  unless 
it  was  to  throw  up  his  arm.  I  don't  think  he  made  any  efiFort 
to  strike  me  at  all.  *  ♦  *  Mr.  Baird  pulled  me  to  the  door 
of  the  car,  and  I  followed  him  outside,  and  struck  him.  The 
momentum  of  the  bell  cord  did  not  jerk  my  arm  out  that  way. 
I  hit  him  in  the  face  as  hard  as  I  could.  There  was  a 
decidedly  angry  expression  on  Mr.  Baird 's  face,  and  he  had 
grabbed  the  bell  cord,  and  broke  the  cord  loose,  and  pulled 
me  along  with  it,  which  was  an  angry  act.  That  is  all  that 
I  know  of.  He  didn't  say  anything  out  of  the  way  to  me.  I 
hit  Mr.  Baird  in  the  face  of  my  own  free  will."  And  for  all 
the  purposes  of  this  case  it  is  to  be  taken  that  Baird  made  no 
hostile  demonstration  towards  Sorsby  at  or  about  the  time 
this  vicious  assault  was  made  on  Baird  by  Sorsby,  for,  if  any 
jury  could  be  found  to  say  that  Baird  struck  at  Sorsby  on  the 
testimony  of  the  one  or  two  witnesses  above  referred  to,  who 
were  without  opportunity  to  see  what  transpired,  and  who 
doubtless  mistook  the  fending  motion  of  Baird's  arm  for  an 
effort  to  strike,  against  the  overwhelming  testimony  of  all  the 
witnesses  who  were  in  a  position  to  see  accurately,  and  against 
the  above-quoted  testimony  of  Sorsby  himself,  it  would  yet 
remain  true  that  Sorsby 's  act  was  not  in  defense  against  such 
attempted  blow,  and  was  not  necessary,  for  he  saw  no  such 
attempt,  and  says  none  was  made,  but  that  he  struck  Baird 
as  a  vent  to  his  own  wrath  and  malice,  and  in  punishment  for 
the  conduct  of  the  latter  in  attempting  to  pull  the  bell  cord, 
breaking  it  while  Sorsby  had  hold  of  it,  and  jerking  him  some 
feet  along  the  aisle  of  the  car.  But  if  it  be  conceded  that 
Baird  attempted  to  strike  Sorsby,  and  that  Sorsby  was  aware 
of  it,  and  even  that  he  assaulted  and  beat  Baird  in  conse- 
quence of  such  attempt  by  the  latter,  the  act  of  Sorsby  would 
be,  nevertheless,  a  wrongful  act,  for  which   the  defendant  is 
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responsible,  since  it  is  altogether  clear  on  the  proof  that 
Sorsby  was  at  fault  in  bringing  on  the  trouble,  in  that  he 
unnecessarily  followed  Baird  out  on  the  platform  of  the  car  in 
an  angry  and  threatening  manner.  So  that,  applying  the 
principles  of  law  to  the  facts  in  any  possible  aspect  of  them, 
the  conclusion  must  be  that  Sorsby,  defendant's  conductor, 
committed  an  unjustifiable  assault  and  battery  on  Baird,  the 
defendant's  passenger.  Whether  Baird  had  or  had  not  the  right 
to  pull  the  bell  cord  in  order  to  stop  the  car  after  being  carried 
past  his  station,  Sorsby  had  no  right  to  strike  him  for  doing  so. 
Whether,  when  the  cord  broke,  both  having  hold  of  it,  he 
pulled  or  jerked  Sorsby  several  feet  along  the  aisle,  and  con- 
ceding this,  if  it  occurred,  to  have  been  a  technical  assault, 
Sorsby  had  no  right  to  strike  him  in  ''retaliation*'  for  or  in 
''response  to"  such  assault.  Even  if  Baird  attempted  to 
strike  Sorsby  with  or  without  Sorsby's  knowledge,  Sorsby  yet 
had  no  right  to  defend  himself  against  such  attack,  being  at 
fault  in  provoking  it. 

The  case  was  tried  below  on  views  of  the  law  and  theories 
of  the  rights  of  the  parties  which  were  far  too  favorable  to 
the  defendant.  The  doctrine  of  scope  of  employment  was 
given  in  charge  to  the  jury,  when,  as  we  have  seen,  that 
doctrine  does  not  obtain  in  cases  of  this  character.  Then, 
too,  it  was  given  in  charge  to  the  jury  that  plaintiff's  right  of 
recovery  depended  upon  the  further  inquiry  whether  he  or 
Sorsby  was  at  fault  in  bringing  on  the  difficulty,  "that  the 
plaintiff's  right  to  recover  in  this  case  depends  upon  who  was 
the  aggressor,  and  that,  if  the  plaintiff  was  the  aggressor,  he 
cannot  recover, ' '  when,  as  we  have  declared,  no  aggression 
on  the  part  of  plaintiff  short  of  producing  a  necessity  for 
Sorsby  to  strike  in  defense  of  his  person  against  physical 
harm  would  be  a  defense  to  the  carrier.  Very  many  charges 
were  refused  to  the  defendant.  Those  numbered  respectively 
I.  2,  3,  4,  5»  6,  15,  i6,  17,  i8.  19,  20,  21,  22,  23,  24,  25,  26,  and 
27  were  each  properly  refused,  as  being  affirmative,  or  having 
a  tendency  opposed  to  the  principles  above  set  forth. 
Charges  7  and  8  are  mere  arguments.  Charges  9,  11,  12,  13, 
and  14  are  affirmative  instructions  for  the  defendant;  and  as 
the  complaint,  and  each  count  of  it,  was  supported  by  the 
evidence,  they  were,  of  course,  properly  refused.  The  clauses 
of  the  court's  general  charge  to  which  exceptions  were 
reserved  really  meant  that  the  jury  had  a  right  on  the  evi- 
dence to  impose  punitive  damages,  and  unquestionably  they 
had  such  right.  If  it  was  apprehended  that  the  form  of 
expression  might  mislead  the  jury,  an  explanatory  charge 
should  have  been  requested.  Charge  9  refused  to  defendant 
had  a  tendency  to  mislead  the  jury  to  the  conclusion  that  they 
were  not  authorized  to  impose  punitive  damages.  The  sev- 
eral exceptions  reserved  by  defendant  to  rulings  on  the  com- 
petency of  testimony  and  to  rulings  relating  to  the  argument 
of  plaintiff's  counsel   have  been   considered   by  the  court  in 
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bank,  and  found  to   be  without  merit.     We  shall  not  further 
extend  this  opinion  by  a  discussion  of  them. 

All  the  questions  arising  on  the  motion  for  a  new  trial  ex- 
cept one  are  covered  by  what  we  have  said.  The  one  not  so 
covered  has  reference  to  the  amount  of  the  verdict,  $2, 500, 
which  is  claimed  to  be  excessive.  We  by  no  means  think  the 
recovery  was  for  too  great  a  sum.     Affirmed. 

NOTBS. 

OARBIBBS  OF  PASSBNGERS— LIABILITY  FOB  ASSAULTS 

BY  BMPL07BBS. 

I.  In  Greneral. 

II.  Assaults  within  the  Scope  of  the  Employment. 

III.  Assaults  outside  the  Scope  of  the  Employment. 

A.  In  General. 

B.  Minority  Rule. 

C.  Prevailing  Rule. 

1.  In  General. 

2.  Limitation  of  the  Rule. 

3.  Application  of  the  Rule. 

a.  Assaults  upon  Women  Passeng-ers. 

b.  Forcible  Expulsion  of  Passengers  by  Brakeman  withoitt 

Authority  to  Expel. 

c.  Assault  by  Servant  Engaged  in  Collecting  Fares. 

d.  Assault  Commenced  on  Car  and  Continued  in  OfiSce  of 

Company. 

D.  Acts  Which  Are  or  Are  Not  within  Scope  of  Employment. 

1.  In  General. 

2.  Acts  Done  in  Connection  with  Collection  of  Tickets  and 

Fares. 

3.  Assault  by  Steward  and  Waiters  on  Steamboat. 

4.  Assault  by  Baggage  Master. 

5.  Assaults  Committed  after  the  Relation  of  Carrier  and   Pas- 

senger  Is  Terminated. 

6.  Assault  by  Conductor  upon  Passenger  Who  Has  Alighted 

from  Street  Car. 

7.  Accidental  Blow  by  Servants  Engaged  in  Playful  Scuffle. 

IV.  Justifiable  Assaults. 

A.  In  General. 

B.  Acts  Done  in  Self -Defense. 

1.  In  General. 

2.  What  Constitutes  Self-Defense. 

a.  In  General. 

b.  Circumstances  Justifying  the  Act. 

c.  Degree  of  Force  Permissible. 

C.  Forcible  Expulsion  of  Passengers. 

V.  Assaults  Provoked  by  the  Passenger. 

VI.  Servants  for  Whose  Assaults  Carriers  Are  Liable. 

A.  In  General. 

B.  Person  Assisting  Employee. 

C.  Employees  in  Charere  of  Sleeping  or  Palace  Cars. 

D.  Employees  of  Independent  Contractor  Performing  Part  of  Trans- 

portation. 

E.  Depot  Employees  Intrusted  with  Authority  of  Peace  Officer, 

VII.  Vaccination  of  Passengers  on  Steamship. 

I.  IN  GENERAL. 

The  earlier  doctrine  of  the  common  law  affirmed  the  rule  that  "in  gen- 
eral a  master  is  liable  for  the  fault  or  negligence  of  the  servant,  but  not 
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for  his  wilful  wrongs  or  trespass."  2  HiUiard  on  Torts,  524 ;  McManus  v, 
Crickett,  1  East  106.  But  in  the  modem  law  of  master  and  servant 
this  distinction  is  g'enerally  discarded  and  the  master  is  liable,  not  only 
for  the  negligence  of  his  servants,  but  also  for  their  wilful  acta, 
when  done  within  the  scope  of  their  employment.  Mott  v.  Con- 
sumers Ice  Co.,  73  N.  Y.  543.  And  when  the  person  assaulted  sus- 
tains the  relation  of  a  passenger  to  the  master  there  is  much 
greater  reason  for  holding  the  principal  liable  than  when  the 
injury  is  to  a  mere  stranger.  In  the  much-cited  case  of  Goddard 
V,  Grand  Trunk  R.  Co..  57  Me.  202,  2  Am.  Rep.  39,  an  action  of 
trespass  by  a  passenger  for  an  assault  upon  him  by  the  defendant's 
brakeman,  it  being  contended  by  the  defendant  that  it  was  not 
liable  because  the  brakeman *s  assault  upon  the  plaintiff  was  wilful 
and  malicious,  and  was  neither  directly  nor  impliedly  authorized  by  the 
defendant,  Wai^ton,  J.,  in  delivering  the  opinion  of  the  court,  said : 
"The  fallacy  of  this  argument,  when  applied  to  the  common  carrier  of 
passengers,  consists  in  not  discriminating  between  the  obligation  which 
he  is  under  to  his  passenger,  and  the  duty  which  he  owes  a  stranger.  It 
may  be  true  that  if  the  carrier's  servant  wilfully  and  maliciously  as- 
saults a  stranger,  the  master  will  not  be  liable  ;  but  the  law  is  otherwise 
when  he  assaults  one  of  his  master's  passengers.  The  carrier's  obliga- 
tion is  to  carry  his  passenger  safely  and  properly,  and  to  treat  him 
respectfully,  and  if  he  intrusts  the  performance  of  this  duty  to  his  serv- 
ants, the  law  holds  him  responsible  for  the  manner  in  which  they  exe- 
cute the  trust.  The  law  seems  to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  from  violence  and  insult,  from  whatever 
source  arising.  He  is  not  regarded  as  an  insurer  of  his  passenger's 
safety  against  every  possible  source  of  danger  ;  but  he  is  bound  to  use 
all  such  reasonable  precautions  as  human  judgment  and  foresight  are 
capable  of  to  make  his  passenger's  journey  safe  and  comfortable.  He 
must  not  only  protect  his  passenger  against  the  violence  and  insults  of 
strangers  and  co-passengers,  but,  a  fortiori^  against  the  violence  and 
insults  of  his  own  servants.  If  this  duty  to  the  passenger  is  not  per- 
formed, if  this  protection  is  not  furnished,  but,  on  the  contrary,  the  pas- 
senger is  assaulted  and  insulted,  through  the  negligence  or  the  wilful 
misconduct  of  the  carrier's  servant,  the  carrier  is  necessarily  responsi- 
ble." Accordingly  it  is  uniformly  held  that,  subject  to  limitations 
which  will  be  pointed  out  later,  carriers  of  passengers  are  liable,  not 
only  for  the  negligence  of  their  servants,  but  for  wilful  and  wanton 
assaults  committed  upon  passengers  by  their  servants. 

/iltnois.—ChicsLgo,  etc.,  R.  Co.  v.  Flezman,  103  III.  546,  42  Am.  Rep. 
33,  affirming  9  111.  App.  250. 

Indiana —Citizens'  St.  R.  Co.  v,  Willoeby  (Ind.),  58  Am.  &  Eng.  R. 
Cas.  485. 

/oiva. — McKinley  v.  Chicago,  etc.,  R.  Co.,  44  Iowa  314, 24  Am.  Rep.  748. 

/Centucky, —Winnef^Ar  v.  Central,  etc.,  R.  Co.,  85  Ky.  547,  4  S.  W.  237, 
34  Am.  &  Eng.  R.  Cas.  462  ;  Williams  v.  Pullman  P.  Car  Co.,  40  La. 
Ann.  417,  8  Am.  St.  Rep.  538. 

Maine.— Go6dRTd  v.  Grand  Trunk  R.  Co.,  57  Me.  202,  2  Am.  Rep.  39  ; 
Hanson  v.  European,  etc.,  R.  Co.,  62  Me.  84,  16  Am.  Rep.  404. 

A^ew  K^r>fe.— Stewart  v.  Brooklyn,  etc.,  R.  Co.,  90  N.  Y.  588,  12  Am. 
&  Eng.  R.  Cas.  127.43  Am.  Rep.  185. 

7V;ra^.— Dillingham  v.  Anthony,  73 Tex.  47,  11  S.  W.  139,  37  Am.  A 
Eng.  R.  Cas.  1,  15  Am.  St.  Rep.  753,  3  L.  R.  A.  634. 

f^fsi  yir^nia.— Smith  v,  Norfolk,  etc.,  R.  Co.  (W.  Va.  1900),  35  S. 
E.  834. 

Wisconsin.-— Qro^Mex  v.  Chicago,  etc.,  R.  Co.,  36  Wis.  657,  17  Am. 
Rep.  504. 

II.  ASSAULTS  WITHIN    THE    SCOPE  OF    THE    EMPLOYMENT. 

In  consequence  of  the  duties  which  carriers  owe  to  passengers,  the 
liability  of  the  carrier  to  a  passenger  for  assaults  by  servants  must  be 
at  least  as  extensive  as  would  be  its  liability  to  third  persons  to  whom 
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it  owes  no  contractual  duties,  so  that  there  can  be  no  question  but  that 
the  carrier  is  liable  for  a  wrongful  assault  committed  by  the  servant  in 
the  line  of  his  duty  or  which  is  within  the  scope  of  his  employment. 
Lampkin  v.  Louisville,  etc.,  R.  Co.  (Ala.),  17  So.  448,  2  Am.  &  Kng-.  R. 
Cas.,  N.  S.,  425  ;  Western,  etc.,  R.  Co.  v.  Turner,  72  Ga.  292,  28  Am.  & 
Eng.  R.  Cas.  455,  53  Am.  Rep.  842 ;  McKinley  v,  Chicago,  etc.,  R.  Co., 
44  Iowa  314,  24  Am.  Rep.  748;  Atchison,  etc.,  R.  Co.  v.  Henry,  55  Kan. 
715,  41  Pac.  952,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  418,  29  L.  R.  A.  465 ; 
Winnegar  v.  Central  Pass.  R.  Co.,  85  Ky.  547,  4  S.  W.  237,  34  Am.  A 
Eng.  R.  Cas.  462;  Ramsden  v.  Boston,  etcf.,  R.  Co.,  104  Mass.  117,  6 
Am.  Rep.  200. 

III.  ASSAULTS  OUTSIDE  THE  SCOPE  OF  THE  EMPLOYMENT. 


A.  IN  GENERAL.— But  there  is  considerable  conflict  of  opinion 
to  whether  the  carrier  is  liable  where  the  act  is  not  within  the  servant's 
"scope  of  employment"  or  "line  of  duty." 

B.  MINORITY  RULE.— In  some  cases  the  rule  which  obtains 
in  the  law  of  master  and  servant  to  limit  the  master's  liability  to 
third  persons  is  applied  as  between  carriers  and  passengers  and 
it  is  held  that,  to  charge  the  carrier  with  liability,  the  assault 
must  be  within  the  scope  of  the  servant's  employment  or,  as  the  mle 
is  sometimes  expressed,  in  the  line  of  his  duty.  McGilvray  v.  West  Knd 
St.  R.  Co.,  164  Mass.  122,  41  N.  E.  116 ;  Little  Miami  R.  Co.  v.  Wetmorc, 
19  Ohio  St.  110,  2  Am.  Rep.  373.  And  see  Central  R.  Co.  v.  Peacock, 
69  Md.  257,  14  Atl.  709,  9  Am.  St.  Rep.  425.  Then,  too,  in  a  number  of 
cases  where  the  particular  assault  complained  of  was  clearly  within  the 
scope  of  the  servant's  employment,  the  courts  have  favored  this  view  in 
dicla.  Steamboat  Co.  v.  Brockett,  121  U.  S.  638, 7  Sup.  Ct.  1039 ;  Texas, 
etc.,  R.  Co.  V.  Williams,  62  Fed.  Rep.  440,  10  C.  C.  A.  463,  23  U.  S.  App. 
379  ;  Lampkin  v.  Louisville,  etc.,  R.  Co.  (Ala.),  17  So.  448;  Fick  v.  Chi- 
cago, etc.,  R.  Co.,  68  Wis.  469,  60  Am.  Rep.  878.  But  it  is  doubtful 
whether  any  support  is  afforded  this  view  by  certain  other  cases  in  which, 
while  it  is  apparently  favored,  the  terms  **scope  of  employment"  and 
**line  of  duty"  are  used  in  a  loose  sense  so  that  possibly  nothing  more 
is  meant,  and  certainly  nothing  more  is  really  held,  than  that  the  carrier 
is  not  liable  for  the  acts  of  the  servant  when  he  is  off  from  the  duties  of 
his  employment,  and  is  not  engaged  in  executing  the  carrier's  contract 
of  transportation,  in  other  words  when  the  act  is  not  done  in  the  course 
of  the  servant's  employment.  Thus  in  Winnegar  v.  Central,  etc.,  R.  Co.. 
85  Ky.  547,  4  S.  W.  237,  34  Am.  &  Eng.  R.  Cas.  462,  the  court,  after  de- 
claring the  general  rule  that  **when  the  employee  committing  the  injury 
is  not  at  the  time  executing  the  employer's  business,  or  not  acting  within 
the  scope  of  his  employment,  the  employer  is  not  responsible,"  illus- 
trates the  meaning  of  this  by  saying :  **If  one  driving  the  cars  for  the 
corporation  should  leave  the  car,  and  beat  or  abuse  one  on  the  sidewalk, 
the  company  would  not  be  responsible."  And  when  the  terms  **scope 
of  employment"  or  **line  of  duty"  are  not  used  at  all,  but  it  is  merely  re- 
quired that  the  assault  should  have  been  committed  by  the  servant  in 
the  "course  of  his  employment"  it  can  hardly  be  contended  that  the  view 
under  discussion  is  favored  ;  for  the  expression  "course of  employment." 
instead  of  being  equivalent  to  "line  of  duty"or  "scope  of  employment," 
may  be  used  in  expressing  nothing  more  than  the  idea  that  the  carrier 
is  not  liable  when  the  servant,  at  the  time  of  the  assault,  is  not  engaged 
in  executing  the  contract  of  transportation.  It  should  be  noted,  too,  that 
some  of  the  cases  in  which  the  scope  of  employment  limitation  of  the 
carrier's  liability  to  passengers  is  favored,  the  distinction  between  the 
duties  which  a  master  owea  third  persons  and  the  duties  of  a  carrier  to 
passengers  is  ignored  and  the  decision  is  rested  upon  cases  involving  the 
right  of  a  third  person,  to  whom  the  master  owed  no  contractual  or  other 
special  duty  to  recover  for  the  wilful  act  of  a  servant.  Thus  in  Moore 
V,  Columbia,  etc.,  R.  Co.,  38  S.  Car.  1,  16  S.  E.  781,  it  was  held  that  a 
railroad  company  is  liable  to  a  passenger  for  an  assault  by  one  of  its 
servants  only  when  the  assault  is  committed  while  the  servant  is  in  the 
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discbarge  of  the  services  which  he  owes  to  the  company  and  in  the  line 
of  his  employment,  and  the  only  authority  cited  in  support  of  the  propo- 
sition is  the  case  of  Cobb  v,  Columbia,  etc.,  R.  Co..  37  S.  Car.  194,  15  S. 
K.  878,  which  was  an  action  by  a  person  to  whom  the  defendant  owed  no 
duty  as  a  carrier  of  passengers.  On  the  whole,  when  the  cases  are  care- 
fully analyzed,  it  will  be  found  that  the  authority  in  favor  of  the  scope 
of  employment  limitation  of  the  carrier's  liability  to  passengers  is  very 
slight  in  comparison  with  the  authority  by  which  it  is  rejected. 

C.  PREVAILING  RULE.— 1.  In  Generai,.— According  to  the  best 
considered  and  larger  number  of  cases  the  liability  of  carriers 
to  their  passengers  is  not  to  be  determined  by  the  principles  which 
control  in  defining  their  liability  to  third  persons  to  whom  they 
owe  no  contractual  obligations.  In  the  latter  case  the  liability  of 
the  carrier  is  merely  that  of  a  master  or  principal  for  the  acts  of 
his  servants  or  agents,  but,  since  carriers  and  their  passengers 
are  not  strangers  who  bear  no  other  relation  to  each  other  than  one 
citizen,  merely  as  such,  bears  to  another,  the  principles  of  law  which 
are  applicable  in  litigations  growing  out  of  the  relations  of  prin- 
cipal and  agent  and  master  and  servant  do  not  fully  define  the  rights, 
duties  and  liabilities  of  common  carriers  and  their  passengers.  The 
application  of  these  principles  in  actions  by  passengers  against  carriers 
for  the  torts  of  their  servants  ignores  the  high  degree  of  care  imposed 
upon  common  carriers  in  the  transportation  of  persons.  To  give  full 
scope  and  effect  to  the  obligations  assumed  by  carriers  towards  passen- 
gers and  to  the  rights  and  duties  which  the  relation  of  carrier  and  pas- 
senger creates  and  implies,  the  tendency  of  the  later  authorities  is  to 
hold  the  carrier  liable  for  the  assault  of  a  servant  upon  a  passenger  even 
though  the  act  was  not  within  the  servant's  "scope  of  employment"  or 
**line  of  duty,"  in  the  sense  in  which  these  terms  are  used  in  the  law  of 
master  and  servant  to  limit  the  master's  liability  to  third  persons  for 
the  torts  of  his  servants.  In  effect,  these  cases  hold  the  carrier  liable 
for  an  assault  upon  a  passenger  by  the  carrier's  servant  while  the 
servant  is  engaged  in  executing  the  contract  of  transportation. 

United  67a/^5.— Pendleton  v.  Kinsley,  3  Clif .  (U.  S.)  416,  Fed.  Cas, 
No.  10,922. 

Alabama. — While  the  earlier  Alabama  cases  distinctly  favor  the  scope 
of  employment  limitation  (Lampkin  z/.  Louisville,  etc.,  R.  Co.  [Ala.], 
17  So.  Rep.  448;  Goodloe  v,  Memphis,  etc. ,  R.  Co.  [Ala.],  18  So.  Rep. 
166,  29  L.  R.  A.  729),  the  principal  case  places  the  supreme  court  of 
Alabama  in  line  with  the  cases  in  which  the  limitation  is  rejected. 

Georgia, —ISt^Bt  Tennessee,  etc.,  R.  Co.  v,  Fleetwood,  90  Ga.  23,  15  S. 
E.  778 ;  Brunswick  &  W.  R.  Co.  v.  Moore,  101  Ga.  684,  28  S.  E.  1000. 

/«^ia«a.— Wabash  R.  Co.  v.  Savage,  110  Ind.  156,  9  N.  E.  85  ;  Indi» 
anapolis  Union  R.  Co.  v.  Cooper,  6  Ind.  App.  202,  33  N.  E.  219. 

blew  Jersey,— l^z^s^t  v.  Central  R.  Co.,  62  N.  J.  L.  282,  41  Atl.  916,  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  261,  72  Am.  St.  Rep.  647,  43  L.  R.  A.  84,  5 
Am.  Negl.  Rep.  197,  4  Cent.  L.  J.  75,  4  Chic.  L.  J.  Wkly.  44. 

New  K<?r^.— Dwindle  v.  New  York,  etc,  R.  Co.,  120  N.  Y.  117,  44 
Am.  &  Eng.  R.  Cas.  384,  17  Am.  St.  Rep.  611,  8  L.  R.  A.  224;  Stewart 
V,  Brooklyn,  etc.,  R.  Co.,  90  N.  Y.  588,  12  Am.  &  Eng.  R.  Cas.  127,  43 
Am.  Rep.  185,  substantially  overruling  Isaacs  v.  Third  Avenue  R.  Co., 
47  N.  Y.  122,  7  Am.  Rep.  418. 

North  Carolina,  — In  the  case  of  White  v,  Norfolk,  etc.,  R.  Co.,  115 
N.  Car.  631,  20  S.  E.  Rep.  191,  44  Am.  St.  Rep.  489,  it  was  held  that  a 
carrier  is  liable  for  the  assault  of  a  servant  upon  a  passenger  although 
the  wrongful  act  was  done  while  the  servant  was  not  acting  within  the 
scope  of  his  employment.  And  in  Daniel  v,  Petersburg  R.  Co.,  117  N. 
Car.  592,  23  S.  E.  Rep.  327,  this  proposition  is  distinctly  favored  by 
AvKRY,  J.,  who,  in  a  concurring  opinion,  said  :  **The  correctness  of  the 
ruling  in  the  court  below  depends,  not  upon  the  general  principles  gov- 
erning the  liability  of  the  master  for  the  torts  of  his  servant,  but  upon 
the  nature,  extent,  and  duration  of  the  duty  of  protection  which  is 
implied  in  contracts  for  the  carriage  of  passengers.  From  the  incep- 
tion of  the  relation  between  them,  until  it  ends,  the  law  imposes  upon 
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the  carrier  the  duty  of  protecting  his  passenger  absolutely  against  his 
own  servants,  and  qualifiedly  against  all  other  persons.  Though  the 
conduct  of  the  employee  or  officer  in  doing  violence  to  the  passenger 
may  be  wholly  unauthorized,  beyond  the  scope  of  his  authority,  and 
even  wilful  and  malicious,  the  obligation  to  respond  in  damages  for 
any  injury  done  still  rests  upon  the  principal  just  as  fully  as  it  would 
had  the  master  commanded  or  encouraged  the  commission  of  the  act.'* 
And  again  in  Williams  v.  Gill,  122  N.  Car.  967,  29  S.  E.  Rep  879, 
Montgomery,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "Where 
the  relation  of  carrier  and  passenger  exists,  the  conduct  of  an  employee 
of  the  carrier  in  inflicting  violence  on  the  passenger,  though  the  act  be 
outside  of  the  scope  of  his  authority,  or  even  wilful  and  malicious,  sub- 
jects the  carrier  to  liability  in  damages  just  as  fully  as  if  the  carrier 
had  encouraged  the  commission  of  the  act."  But  in  the  separate  opin- 
ion delivered  in  this  case  by  Fairci«oth,  C.  J.,  it  is  pointed  out  that  this 
is  merely  a  dictum.  It  is  questionable,  however,  whether  the  further 
'  contention  by  the  learned  chief  justice  that  the  proposition  was  rejected 
in  Daniel  v,  Petersburg  R.  Co.,  117  N.  Car.  592,  23  S.  K.  Rep.  327,  is  sus- 
tainable ;  for,  according  to  the  opinion  of  the  court,  delivered  by  the 
learned  chief  justice  himself,  the  plaintiff  in  that  case  had  ceased  to  be 
a  passenger  at  the  time  when  he  was  assaulted. 

It  is,  therefore,  submitted  that  not  only  the  weight  of  dicta  but  actual 
authority  in  North  Carolina  supports  the  view  that  a  carrier  is  liable  for 
the  assaults  of  a  servant  upon  a  passenger  without  regard  to  whether 
the  att  of  the  servant  is,  in  the  proper  sense  of  the  term,  within  the 
scope  of  his  employment.  And  it  seems  that  some  additional  support 
for  this  proposition  may  be  found  in  the  cases  which  hold  that  a  carrier 
is  liable  for  a  wrongful  ejection  by  an  employee  who  has  nothing  to  do 
with  ejecting  passengers.  See  Savannah,  etc.,  R.  Co.  v,  Godkin,  104  Ga. 
655,  30  S.  E.  Rep.  378. 

Tennessee, —In  R.  R.  Springer  Transp.  Co.  v.  Smith  (Tenn.  1886),  1  S. 
W.  280,  the  court  apparently  favors  the  view  that  the  carrier  is  liable 
although  the  assault  is  not  within  the  scope  of  the  servant's  employment. 
But  perhaps  these  expressions  should  be  regarded  merely  ^s  dicta  for 
the  reason  that,  in  view  of  the  facts  of  the  case,  it  seems  that  the  court 
might  properly  have  held  that  the  act  of  the  servant  was  within  the 
scope  of  his  employment. 

7>;ra5.— Dillingham  v,  Anthony,  73  Tex.  47, 11  S.  W.  139,  37  Am.  A 
Eng.  R.  Cas.  1,  15  Am.  St.  Rep.  753,  3  h.  R.  A.  634 ;  Houston,  etc.,  R. 
Co.  V,   Washington  (Tex.  Civ.  App.),  30  S.  W.  719. 

2.  Limitation  of  the  Rui*k. — ^The  general  rule  which  has  been 
stated  above  is  to  be  understood  with  the  limitations  that,  in  order  to 
charge  the  carrier  with  liability,  the  servant  must,  at  the  time  of  the 
assault,  be  acting  in  the  course  of  his  employment.  Pendleton  v, 
Kinsley,  3  Clif.  (U.  S.)  416,  Fed.  Cas.  No.  10,922.  Of  course,  if  the 
servant  at  the  time  of  the  assault  is  not  employed  in  executing  the 
contract  of  transportation  the  carrier  will  not  be  liable.  And  the  ques- 
tion of  whether  he  was  in  the  performance  of  duty  as  an  agent  of  the 
carrier  at  that  time  is  for  the  jury.  Dwinelle  v.  New  York,  etc.,  R.  Co., 
120  N.  Y.  117,  44  Am.  &  Eng.  R.  Cas.  384,  17  Am.  St.  Rep.  611,  8  tr.  R. 
A.  224. 

3.  Application  of  thk  Rule. — a.  Assaults  upon  IVotnen  Passengers, 
— The  application  of  this  rule  is  well  illustrated  by  cases  involving 
the  liability  of  carriers  for  assaults  by  servants  upon  female  passen- 
gers. Eor  example,  a  railroad  company  has  been  held  res]X)nsible 
for  an  unlawful  assault  by  its  conductor  in  forcibly  kissing  a 
woman  passenger.  Croaker  v,  Chicago,  etc.,  R.  Co.,  36  Wis.  657, 
17  Am.  Rep.  504.  A  railroad  company  has  been  held  liable  for  an 
assault  by  its  baggage  master,  with  intent  to  commit  rape,  upon 
a  woman,  while  she  was  being  carried  as  a  passenger  upon  one  of  its 
trains  (Savannah  etc.,  R.  Co.  v.  Quo,  103  Ga.  125,  29  S.  E.  607,  68  Am. 
St.  Rep.  85,  40  L.  R.  A.  483),  and  for  a  similar  assault  by  its  station 
agent  upon  a  woman  passenger  while  she  was  waiting  in  the  station 
for  a  train.  St.  Louis,  etc.,  R.  Co.  v,  Griffith,  12  Tex.  Civ.  App.  631,  35 
S.  W.  741. 
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^,.  Forcible  Expulsion  of  Passenger  by  Braketnan  without  Authority  to 
Expel, — A  railroad  company  has  been  held  liable  for  an  assault  by  a 
brakeman  in  ejecting^  a  passeng^er  even  though  the  brakeman  had  no 
authority  to  eject  passengers.    Wabash  R.  Co.  v.  Savage,  110  Ind.  156, 

9  N.  E.  as. 

c.  Assault  by  Servant  Engaged  in  Collecting  Fares, — Where  the  clerk 
of  a  steamboat  refused  a  tender  of  an  amount  larger  than  the  fare,  and, 
in  consequence  of  a  refusal  of  the  passenger  to  pay  the  exact  amount, 
assaulted  him,  it  was  held  that  the  act  of  the  clerk  was  done  in  the  course 
of  his  employment  and  that  the  carrier  was  liable.  Pendleton  v,  Kin- 
sley, 3  Clif.  (U.  S.)  416,  Fed.  Cas.  No.  10,922. 

d.  Assault  Commenced  on  Car  and  Continued  in  Office  of  Company. — 
A  street-railway  company  has  been  held  liable  for  the  assault  of  its  con- 
ductor upon  a  passenger  on  a  car  and  afterwards  repeated  at  the  office 
of  the  company  when  the  passenger  went  there  to  make  complaint. 
Savannah  St.  R.  Co.  v.  Bryan,  86  Ga.  312, 12  S.  E.  307,  22  Am.  St.  Rep. 
464. 

D.  ACTS  WHICH  ARE  OR  ARE  NOT  WITHIN  SCOPE  OF  EM- 
PLOYMENT.—1.  In  General.— Since  the  "scope  of  employment" 
or  **line  of  duty"  limitation  of  the  carrier's  liability  to  passengers 
for  the  torts  of  servants  has  not  been  wholly  abandoned,  some 
consideration  of  what  acts  are  and  what  are  not  within  the  scope 
of  the  servants'  employment  is  still  necessary.  It  may,  generally 
speaking,  be  said  that,  from  the  moment  the  contract  between  the 
carrier  and  passenger  begins  until  it  ends,  the  official  actions  of 
the  servants  of  the  carrier  touching  the  payment  of  fares,  or  the 
manner  in  which  passengers  shall  conduct  themselves,  or  the  enforce- 
ment of  the  regulations  prescribed  for  the  conduct  of  the  trans- 
portation— in  short  all  intercourse  between  the  servants  and  passengers, 
naturally  and  legitimately  growing  out  of  the  relationship  existing  be- 
tween them — may  properly  be  said  to  come  within  .the  scope  of  their 
employment.  Sherley  v,  Billings,  71  Ky.  147, 8  Am.  Rep.  451 ;  Baltimore, 
etc.,  R.  Co.  V.  Barger,  80  Md.  23,  30  Atl.  560,  45  Am.  St.  Rep.  319,  26  L. 
R.  A.  220 ;  Ramsden  v,  Boston,  etc.,  R.  Co.,  104  Mass.  117,  6  Am.  Rep. 
200. 

2.  Acts  Done  in  Connection  with  Coi,i,ection  of  Tickets  and 
Fares. — It  has  been  decided  in  a  number  of  cases  that  where  the  servant 
is,  at  the  time  of  the  assault,  engaged  in  taking  up  tickets  or  collecting 
fares  he  is  acting  within  the  line  of  his  duty  and  the  carrier  is  liable. 
In  Texas,  etc.,  R.  Co.  v,  Williams,  62  Fed.  Rep.  440,  10  C.  C.  A.  463,  23 
U.  S.  App.  379,  lyOCKB,  J.,  in  delivering  the  opinion  of  the  court  said  in 
effect  that  while  a  conductor  is  engaged  in  collecting  fares,  or 
attempting  to  do  so,  or  in  meeting  any  exigency  or  emergency 
naturally  and  necessarily  growing  out  of  his  duty  to  collect  fares, 
his  conduct,  or  the  course  he  pursues  in  performing  that  duty,  is 
within  the  scope  of  his  employment.  In  this  case  a  conductor, 
becoming  involved  in  altercation  with  the  plaintiff,  an  employee  of 
the  company  who  was  riding  on  one  of  its  passenger  trains,  while 
attempting  to  collect  the  fare,  and  becoming  enraged  in  consequence 
of  an  insulting  remark  by  the  plaintiff,  which  was  provoked  by  the 
conductor's  own  language,  assaulted  him.  It  was  held  that  the  as- 
sault was  committed  while  the  conductor  was  acting  within  the  scope  of 
his  employment.  And  it  has  been  held  that  where  a  conductor 
attempts  to  seize  articles  in  the  possession  of  a  passenger  to  enforce 
the  payment  of  a  fare  the  railroad  company  is  liable  for  the  assault 
and  battery.  Ramsden  v,  Boston,  etc.,  R.  Co.,  104  Mass.  117,  6  Am. 
Rep.  200.  Where  a  clerk  of  a  boat  while  engaged  in  the  duty  of 
collecting  fares  charged  one  of  the  passengers  with  attempting 
to  evade  payment  and,  an  altercation  ensuing,  finally  assaulted  him, 
it  was  held  that  the  act  of  the  clerk  was  within  the  scope  of  his  employ- 
ment and  that  the  carrier  was  liable.  Sherley  v,  Billings,  71  Ky.  147, 
8  Am.  Rep.  451. 
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3.  AssAui«T  BY  Steward  and  Waiters  on  Stbamboat. — Where  a 
passenger  on  a  steamboat  interfered,  by  a  proper  remark,  with  the  rode 
treatment  of  another  passenger,  who  was  his  relative,  by  the  steward 
and  the  table  waiters  and  was  assaulted  by  them,  it  was  held  that  the 
act  of  the  servants  was  done  in  the  course  of  their  employment  and  that 
the  master  was  liable.     Bryant  v.  Rich,  106  Mass.  180,8  Am.  Rep.  311. 

4.  AssAUivT  BY  Baggage  Master. — Where  a  passenger,  while  having 
his  baggage  checked,  abused  the  baggage  master  for  his  delay  and 
thereby  provoked  an  assault,  it  was  held  in  an  Ohio  case  that  the  act  of 
the  baggage  master  was  not  done  in  the  execution  or  performance  of  the 
service  for  which  he  was  engaged  and  that  the  railroad  company  was 
not  liable.  Little  Miami  R.  Co.  v,  Wetmore,  19  Ohio  St.  110, 2  Am.  Rep. 
373.  But  in  a  very  similar  case  in  North  Carolina  the  question  as  to 
whether  the  act  of  the  baggage  master  was  "in  the  line  of  his  duty  to 
his  employer**  was  left^to  the  jury  and  a  finding  in  the  affirmative  sus- 
tained. Daniel  v.  Petersburg  R.  Co.,  117  N.  Car.  592,  23  S.  E.  327.  It 
seems,  however,  that,  as  has  been  shown  above,  the  supreme  court  of 
North  Carolina  is  rather  committed  to  the  view  which  rejects  the  scope 
of  employment  limitation. 

5.  ASSAUI.TS  Committed  after  the  Rei.ation  of  Carrier  and 
Passenger  Is  Terminated. — An  assault  by  a  servant  upon  a  person 
who  has  ceased  to  be  a  passenger  is  clearly  outside  of  the  scope  of  the 
servant's  employment.  And  it  has  been  held  that  a  street-railway  com- 
pany was  not  liable  for  an  assault  by  a  driver  of  one  of  its  cars  upon  a 
person  who  had  left  the  car  and  was  walking  along  the  sidewalk  towards 
the  office  of  the  company  with  the  intention  of  reporting  the  driver. 
Central  R.  Co.  v.  Peacock,  69  Md.  257,  14  Atl.  709,  9  Am.  St.  Rep.  425. 
It  has,  however,  been  held  that  if  the  driver  of  a  street  car  should  abuse 
a  passenger,  and,  upon,  the  passenger  leaving  the  car  in  consequence  of 
the  abuse,  the  driver  should  pursue  him  and  continue  the  abuse  and 
assault  him  the  carrier  cannot  escape  liability  on  the  ground  that  the 
servant,  in  committing  the  assault  after  the  passenger  had  left  the  car, 
was  not  acting  within  the  scope  of  his  employment.  Wise  v,  Covington, 
etc.,  St.  R.  Co.  (Ky.),  16  S.  W.  351 ;  Wise  v.  South  Covington,  etc.,  R. 
Co.,  17  Ky.  L.  Rep.  1359,  34  S.  W.  894.  But  these  cases  are  not  reconcil- 
able with  the  case  cited  above  in  which  the  court  refused  to  hold  a 
railroad  company  liable  for  an  assault  by  its  baggage  master.  Notwith- 
standing the  language  of  the  court  in  speaking  of  the  servant's  scope 
of  employment,  these  cases  seem  to  be  more  in  line  with  the  authorities 
which  hold  carriers  liable  to  passengers  for  assaults  by  employees 
while  engaged  in  executing  the  contract  of  transportation. 

6.  Assaui^t  by  Conductor  upon  Passenger  Who  Has  ALiGEnrsD 
FROM  Street  Car. — One  who  had  been  a  passenger  on  a  car  which  had 
just  been  switched  into  the  car  house  was  standing  in  the  street  close 
by  the  car  house  waiting  for  another  car  and,  while  so  doing,  complained 
to  the  conductor  of  the  car  which  he  had  just  left  for  not  informing  htm 
that  it  was  not  going  through.  After  some  altercation  the  conductor 
assaulted  him.  It  was  held  that  the  assault  was  not  within  the  scope 
of  the  conductor's  employment  and  that  the  company  was  not  liable. 
McGilvray  v.  West  End  R.  Co.,  164  Mass.  122,  41  N.E.  116. 

7.  Accidentai,  Blow  by  Servants  Engaged  in  Pi,ayfui,  Scuffle. — 
Where  a  passenger  was  injured  by  being  accidentally  pushed  off  a  station 
platform  by  servants  of  the  company  who  were  engaged  in  a  playful  scuf- 
fle, it  was  held  that  the  actions  of  the  servants  were  not  in  the  line  of 
their  duty  and  that  the  company  was  not  liable.  Goodloe  v.  Memphis, 
etc.,  R.  Co.  (Ala.),  18So.  166,  291,.  R.  A.  729.  But  in  connection  with 
this  case  it  is  to  be  remembered  that  the  supreme  court  of  Alabama  has, 
in  the  principal  case,  rejected  the  scope  of  employment  limitation. 

IV.  JUSTIFIABLE  ASSAULTS. 

A.  IN  GENEKAL/.— It  is  not  every  assault  by  a  servant  that  gives  to 
a  passenger  a  right  of  action  against  the  carrier.  In  order  to  charge 
the  carrier  with  liability  the  servant's  act  must  be  unlawful.     **It  may 
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be  g'enerally  affirmed  that,  if  an  act  of  an  employee  be  lawful,  and  one 
which  he  is  justified  in  doing,  and  which  casts  no  personal  responsibility 
upon  him,  no  responsibility  attaches  to  the  employer  therefor.**  New 
Orleans,  etc.,  R.  Co.  v.  Jopes,  142  U.  S.  18,  12  Sup.  Ct.  109,  35  L.  Ed.  919, 
52  Am.  &  Eng.  R.  Cas.  447. 

B.  ACTS  DONE  IN  SELF-DEFENSE.— 1.  In  Gknkrai..— If ,  there- 
fore, the  act  of  the  servant  is  done  in  the  just  exercise  of  the  right  of 
self-defense  no  liability  attaches  either  to  the  servant  or  the  carrier. 
New  Orleans,  etc.,  R.  Co.  v,  Jopes,  142  U.  S.  18,  12  Sup.  Ct.  109,  35  L. 
Ed.  919,  52  Am.  &  Eng.  R.  Cas.  447;  Moore  v,  Columbia,  etc.,  R.  Co., 
38  S.  Car.  1,  16  S.  E.  781. 

2.  What  Constitdtrs  Sei^f-Defknse.— a.  In  General,— And,  accord- 
ing to  what  is  deemed  to  be  the  better  authority,  the  rules  which 
determine  what  is  self-defense  are  the  same  when  a  carrier's  liability 
for  the  acts  of  its  servants  is  sought  to  be  enforced  as  in  criminal 
prosecutions.  New  Orleans,  etc.,  R.  Co.  7/.  Jopes,  142  U.  S.  18,  12  Sup. 
Ct.  109,  35  L.  Ed.  919,  52  Am.  &  Eng.  R.  Cas.  447. 

d.  Circumstances  JusH/yin^^  the  Act, — Applying  the  rule  which  obtains 
in  criminal  prosecutions,  if  the  servant  honestly  believes  that  he  is  in 
imminent  danger  and  has  reasonable  ground  for  such  belief  no  liability 
attaches  to  the  carrier,  and  it  is  immaterial  that  there  was  no  actual 
necessity  for  his  act.  New  Orleans,  etc.,  R.  Co.  v,  Jopes,  142  U.  S.  18, 
12  Sup.  Ct.  109,  35  L.  Ekl.  919,  52  Am.  &  Eng.  R.  Cas.  447. 

c.  Degree  of  Force  Permissible, — In  criminal  prosecutions  it  is  a  well- 
settled  general  rule  that  a  defendant  cannot  justify  an  assault  on  the 
ground  that  it  was  made  in  self-defense  if  more  force  than  necessary 
was  used.  An  analogous  rule  has  been  applied,  by  some  courts  in 
actions  by  passengers  against  carriers  for  the  assaults  of  their  servants 
and  it  has  been  held  that,  while  a  jury  will  not  be  required  to  nicely 
weigh  the  evidence  to  see  whether  greater  force  than  necessary  was 
used  (Moore  v,  Columbia,  etc.,  R.  Co.,  38  S.  Car.  1,  16  S.  E.  781),  in 
order  to  relieve  the  carrier  from  liability  on  the  ground  that  the  servant 
acted  in  self-defense,  such  force  only  must  have  been  used  as  the  exigen- 
cies of  the  occasion  required.  St.  Louis,  etc.,  R.  Co.  v,  Jones,  64  Ark. 
613,  44  S.  W.  809,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  235,  39  L.  R.  A.  784, 
BuNN,  Ch.  J.,  dissenting.  Accordingly,  although  a  servant  has  been  as- 
saulted or  resisted  in  the  performance  of  a  duty  by  a  passenger,  if  the 
servant  attacks  the  passenger  after  the  assault  or  resistance  is  at  an 
end  and  apparently  will  not  be  renewed,  the  carrier  will  be  liable  for  the 
battery.    Hanson  v,  European,  etc.,  R.  Co.,  62  Me.  84, 16  Am.  Rep.  404. 

But  some  courts  have  refused  to  apply  the  rule  which  obtains  in  crim- 
inal prosecutions.  On  the  ground  that  where  the  passenger  so  acts  as 
to  disqualify  the  servant  from  properly  performing  his  duty  to  his  mas- 
ter and  to  the  public  by  assaulting  him  and  causing  him  to  resort  to 
whatever  present  means  of  defense  he  may  have,  ought  not  to  be  heard 
to  complain  of  the  consequences,  these  courts  have  held  that  where  the 
servant  acted  in  self-defense  the  passenger  cannot  recover  of  the  carrier 
even  although  excessive  force  was  used.  City  Electric  R.  Co.  v,  Shrop- 
shire, 101  Ga.  33,  28  S.  E.  Rep.  508;  Wise  v.  South  Covington,  etc.,  R. 
Co.,  17  Ky.  L.  Rep.  1359,  34  S.  W.  898.  Mr.  Justice  Lumpkin  in  deliver- 
ing the  opinion  of  the  court  in  City  Electric  R.  Co.  v,  Shropshire,  101 
Ga.  33,  28  S.  E.  Rep.  508,  said  :  *'It  could  not  be  seriously  contended  that 
a  person  who  willfully  or  capriciously  tampered  with  important  mechan- 
ical appliances  provided  by  the  company  for  use  in  the  running  of  its 
cars,  thereby  getting  the  same  so  out  of  order  that  they  became  incapable 
of  properly  performing  their  office,  would  be  heard  to  assert  that  the  com- 
pany failed  in  its  duty  to  guard  him  against  danger,  if,  in  consequence 
of  his  own  wrongful  act  in  thus  placing  it  beyond  the  power  of  the  com- 
pany so  to  do,  there  followed  a  catastrophe  from  which  he  received 
injury.  This  being  true,  still  less  has  a  passenger  or  any  one  else  the 
right  to  *tamper  with,'  or  get  out  of  proper  working  condition,  a  fellow 
creature,  whose  brain  and  muscle  and  heart  are  most  essential  agencies 
in  his  employer's  service.  Under  such  circumstances  as  are  detailed  in 
the  first  headnote,  it  could  not  reasonably  be  expected  that  the  average 
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conductor  would  remain  a  nicely-adjusted,  well-regulated,  and  passive 
functionary ;  and  it  follows  that  the  company  would  not  be  legally 
responsible  for  the  consequences  if  its  conductor,  thus  goaded  into  a 
state  of  excitement,  exasperation,  and  resentment,  should  himself  do 
wrong,  by  resorting  to  great  and  unnecessary  violence ;  provided,  of 
course,  that  the  insult  and  abuse  to  which  he  was  subjected  were  of 
such  a  nature  as  naturally  to  excite  his  passions,  and  render  him  unfit 
to  perform  in  a  proper  and  lawful  manner  the  duty  he  owed  his  master 
and  the  latter*s  patrons.  One  who  voluntarily,  and  by  his  own  miscon- 
duct, places  it  beyond  the  power  of  a  master  to  protect  him,  surely  can- 
not complain  of  an  omission  so  to  do.  Especially  is  this  true  where  he 
practically  invites  the  master's  servant  to  disregard  and  abandon  his 
official  duties,  and  enter  into  a  personal  encounter  on  his  own  account 
and  upon  his  individual  responsibility." 

In  a  dissenting  opinion  by  Bunn,  C.  J.,  in  St.  Louis,  etc.,  R.  Co.  v, 
Jones,  64  Ark.  613,  44  S.  W.  809,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  235, 39  L. 
R.  A.  784,  the  view  that  the  use  of  excessive  force  by  a  servant  in  repel- 
ling an  assault  by  a  passenger  entails  no  liability  upon  the  carrier  is 
favored,  chiefly  on  the  ground  that  the  servant,  in  defending  himself 
does  not  act  within  the  line  of  his  employment. 

C.  FORCIBLE  EXPULSION  OF  PASSENGERS.— Another  case 
where  the  carrier  will  not  be  charged  with  liability  is  where  the 
assault  was  committed  while  ejecting  the  passenger.  If  a  passenger 
has  subjected  himself  to  expulsion  and  only  such  force  as  is  nec- 
essary to  remove  him  is  used,  he  jias  no  cause  of  action  against  the 
carrier.  See  the  dictum  by  Brkwbr,  J.,  in  New  Orleans,  etc.,  R.  Co.  ». 
Jopes,  142  U.  S.  18,  12  Sup.  Ct.  109,  35  L.  Ed.  919,  52  Am.  &  Eng.  R. 
Cas.  447.    This  subject  will,  however,  be  discussed  in  a  subsequent  note. 

V.  ASSAULTS  PROVOKED  BY  THE  PASSENGER. 

According  to  some  courts,  while  the  fact  that  the  assault  was  provoked 
by  the  use  of  insulting  language  by  the  passenger,  may  be  taken  into 
consideration  in  mitigation  of  damages  (Baltimore,  etc.,  R.  Co.  v.  Bar- 
ger,  80  Md.  23,  30  Atl.  560,  45  Am.  St.  Rep.  319,  26  L.  R.  A.  220),  it  is  not 
a  justification  and  will  not  relieve  the  carrier  from  liability.  Baltimore, 
etc.,  R.  Co.  V,  Barger,  80  Md.  23,  30  Atl.  560,  45  Am.  St.  Rep.  319,  26  L. 
R.  A.  220;  Haman  v.  Omaha  Horse  R.  Co.,  35  Neb.  74,  52  N.  W.  830; 
Williams  v.  Gill,  122  N.  Car.  967,  29  S.  E-  879.  Accordingly,  where  a 
brakeman  who  was  charged  by  a  passenger  with  having  stolen  his 
watch  assaulted  him,  it  was  held  that  the  company  was  liable.  Chicago, 
etc.,  R.  Co.  V.  Flexman,  103111.  546,  42  Am.  Rep.  33,  affirming 9  111.  App. 
250.  This  is  believed  to  be  the  better  view.  It  is  a  general  rule  of  law 
that  abusive  or  insulting  language  does  not  justify  an  assault.  And  it 
seems  that  this  rule  should  be  applied  in  the  law  of  carriers  to  determine 
the  liability  of  a  carrier  to  passengers  for  assaults  by  servants  ;  for,  as 

has  been  said,  "an  employee  of  a  common  carrier,  on  duty ,  ought 

to  be  the  last  to  make  an  assault  for  insulting  language  used  to  him  ; 
for  he  stands,  in  relation  to  a  passenger,  as  a  protector  and  a  guard." 
Williams  v.  Gill,  122  N.  Car.  967,  29  S.  E.  879. 

But  the  courts  which  deny  the  liability  of  the  carrier  for  the  use  of 
excessive  force  by  a  servant  when  assaulted  by  a  passenger,  also  hold 
that  where  a  passenger  brings  upon  himself  an  assault  by  the  use  of 
insulting  and  abusive  language  of  such  a  character  as  naturally  excites 
the  passions  of  the  servant  and  renders  him  unfit  to  perform  in  a  proper 
manner  the  duty  he  owes  his  master  and  the  master's  patrons,  there  can 
be  no  recovery  against  the  carrier  (Peavy  v,  Georgia,  etc.,  R.  Co.,  81 
Ga.  485,  37  Am.  <&  Eng.  R.  Cas.  114,  12  Am.  St.  Rep.  334 ;  East  Tennes- 
see, etc.,  R.  Co.  V,  Fleetwood,  90  Ga.  23,  15  S.  E.  778 ;  Georgia  R.,  etc., 
Co.  V.  Hopkins,  108  Ga.  324,  33  S.  E.  965,  75  Am.  St.  Rep.  39;  Harrison 
V.  Fink,  42  Fed.  Rep.  787,  a  case  which  arose  in  Georgia  ;  Wise  v.  South 
Covington,  etc.,  R.  Co.,  17  Ky.  L.  Rep.  1359,  34  S.  W.  894),  even  though 
the  battery  may  have  been  disproportionate  to  the  provocation.  Geor- 
gia R.,  etc.,  Co.  V.  Hopkins,  108  Ga.  324,  33  S.  E.  965,  75  Am.  St.  Rep.  39. 
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Notes 
VI.  SERVANTS  FOR  WHOSE  ASSAULTS  CARRIERS  ARE  LIABLE. 

A.  IN  GENERAL. — Carriers  are  sometimes  required  to  respond  in 
damages  to  passengers  who  are  assaulted  by  persons  who  are  not  in  a 
strict  sense  the  servants  of  the  carrier. 

B.  PERSON  ASSISTING  EMPLOYEE.— Thus  it  has  been  held 
that  a  railroad  company  has  l>eeu  held  liable  for  an  assault  upon  a  pas- 
senger by  a  person  who  was  temporarily  left  in  charge  of  the  ticket 
ofBce  by  the  regular  ticket  agent.  Fick  v.  Chicago,  etc.,  R.  Co.,  68  Wis. 
469,  60  Am.  Rep.  878. 

C.  EMPLOYEES  IN  CHARGE  OF  SLEEPING  OR  PALACE 
CARS. — Although  a  sleeping  or  palace  car,  which  is  run  in  con- 
nection with  a  passenger  train,  is  not  owned  by  the  railroad 
company  but  by  a  separate  company,  the  persons  in  charge  of 
the  car  are  nevertheless  to  be  regarded  and  treated,  in  respect  to 
all  matters  pertaining  to  the  safety  of  passengers,  as  servants 
of  the  railroad  company ;  for  the  law  will  not  permit  a  railroad  company, 
engaged  in  the  business  of  carrying  persons  for  hire,  through  any  device 
or  arrangement  with  a  sleeping-car  company,  whose  cars  are  used  by  the 
railroad  and  constitute  a  part  of  the  train,  to  evade  the  duty  imposed 
upon  it  by  law.  A  railroad  company  has  accordingly  been  held  liable 
for  an  assault  upon  a  passenger  by  the  porter  of  a  sleeping  or  palace  car, 
forming  part  of  the  train  on  which  the  passenger  was  being  carried, 
although  not  owned  by  the  railroad  company,  and  although  the  railroad 
company  did  not  hire  or  pay  the  porter.  Williams  v,  Pullman  Palace 
Car  Co.,  40  La.  Ann.  417, 8  Am.  St.  Rep.  538 ;  Thorpe  v.  New  York,  etc., 
R.  Co.,  76  N.  Y.  402,  32  Am.  Rep.  325  ;  Dwinelle  v.  New  York,  etc.,  R. 
Co.,  120  N.  Y.  117,  44  Am.  &  Eng.  R.  Cas.  384, 17  Am.  St.  Rep.  611,  8  L. 
R.  A.  224. 

D.  EMPLOYEES  OF  INDEPENDENT  CONTRACTOR  PER- 
FORMING PART  OF  THE  TRANSPORTATION.— Since  the  rule  of 
respondeat  superior  rests  upon  the  power  of  control  which  the  principal 
has  over  the  agent,  it  does  not  apply  to  hold  the  principal  liable 
for  the  acts  of  the  servants  of  an  independent  contractor  upon 
whom  an  undertaking,  which  may  be  delegated,  has  been  devolved 
and  who  has  exclusive  control  of  the  subordinate  agents  which 
he  may  employ.  But  since  the  duty  of  a  carrier  of  passengers 
to  carry  safely  is  a  positive  one  imposed  by  law  and,  therefore, 
cannot  be  assigned  in  such  a  manner  as  to  relieve  the  carrier  from 
liability  for  a  breach  thereof,  a  carrier  is  liable  for  the  acts  of 
the  servants  of  an  independent  contractor,  who  is  employed  to  per- 
form part  of  the  transportation,  to  the  same  extent  that  he  is  liable 
for  the  acts  of  his  own  servants.  Accordingly  it  has  been  held  that  a 
steamship  company  is  liable  for  an  assault  upon  a  passenger  by  the 
servants  of  an  independent  contractor  who  is  employed  to  transport 
the  company's  passengers  from  the  shore,  by  tugs  or  tenders,  and 
place  them  on  shipboard.  Barrow  S.  S.  Co.  v,  Kane,  88  Fed.  Rep. 
197,  59  U.  S.  App.  574. 

E.  DEPOT  EMPLOYEE  INVESTED  WITH  AUTHORITY  OF 
PEACE  OFFICER.— A  railroad  company  is  liable  for  an  assault  upon 
a  passenger  by  an  employee  in  its  depot  whose  duty  it  is  to  look  after 
passengers  although  he  may  be  clothed  with  the  authority  of  a  police 
officer.    Texas,  etc.,  R.  Co.  v.  Bowlin  (Tex.  Civ.  App.) ,  32  S.  W.  918. 

VII.  VACCINATION  OF  PASSENGER  ON  STEAMSHIP. 

A  steamship  company  will  not  be  liable  as  for  an  assault  committed 
by  its  servant,  on  account  of  the  vaccination  of  a  passenger  by  the  ship's 
surgeon,  where  the  passenger  made  no  resistance  but  her  behavior  indi- 
cated consent.  O'Brien  v,  Cunard  S.  S.  Co.,  154  Mass.  272, 13  L.  R.  A. 
329,  28  N.  E.  Rep.  266. 
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ASSAULTS. 

See  Carriers  of  Passengers, 

BRIDGES. 

See  Carriers  of  Passengers, 

CARRIERS  OF  FREIGHT. 
See  Interstate  Commerce, 
Live  Stock. 

Delivery,  received  for  immedi- 
ate shipment,  89. 

Delivery  to  carrier,  agents  of 
both  parties  engaged  in 
loading  cattle  received  in 
carrier's  pens,  90. 

Delivery  to  carrier,  horses  in- 
jured by  reason  of  rotten 
gangway,  89. 

Delivery  to  carrier,  owner 
contracting  to  take  personal 
charge  and  assuming  risk  of 
transportation,  90. 

Delivery  to  carrier,  placing  in 
pens  by  permission  of  agent 
before  received  for  ship- 
ment, 90. 

Delivery  to  carrier,  placing 
stock  in  pen,  89. 

Delivery  to  carrier,  received 
for  transportation,  89. 

Delivery  to  carrier,  receiving 
hogs  in  pen,  89. 

Delivery  to  carrier,  stock  re- 
ceived by  employee  without 
authority,  90. 

What  constitutes  delivery  of 
live  stock  to  carrier,  held  to 
constitute  delivery,  89. 

CARRIERS  OF  PASSENGERS 

See  Stations  and  Depots, 

Care  required,  general  rule,  335. 

Duty  of  Railroad  Companies,  as 
Carriers  of  Passengers,  to 
Provide  Safe  Road. 

Bridges  and  trestles,  acts  of 
public  enemy,  335. 

Bridges  and  trestles,  actual 
knowledge  of  defect  not  re- 
quired to  render  company 
liable,  335. 

Bridges  and  trestles,  burden  of 
proving  negligence  where 
unusual  flood,  ^5. 

Bridges  and  trestles,  general 
rule,  335. 


CARRIERS  OF  PASSENGERS 
— Continued, 

Bridges  and  trestles,  inspec- 
tion of  material,  335. 

Bridges  and  trestles,  material, 
335. 

Bridges  and  trestles,  may  be 
liable  for  defect  in  construc- 
tion by  competent  engineer, 
335. 

Bridges  and  trestles  must  be 
constructed  with  reference 
to  accidents,  335. 

Bridges  and  trestles,  not  re- 
quired to  provide  against  ex- 
traordinary flood,  335. 

Cuts  and  embankments,  care 
required  to  prevent  derail- 
ment, 335. 

Erroneous  instruction  making 
carrier  insurer  of  perfection 
of  roadbed,  335. 

General  rule,  335. 

Lack  of  means  no  defense  for 
failure  to  build  better  bridge, 
335. 

I/andslide  in  cut  not  act  of 
God,  335. 

Liability    for    culvert   insuffi- 
cient because  of  breaking  of 
-     dam  on  adjoining  property, 
335. 

Liable  for  slight  negligence 
with   respect   to  tracks,  335. 

Not  an  insurer,  but  must  use 
high  degree  of  skill,  335. 

Not  relieved  from  liability 
from  defective  culvert  by 
employing  competent  engi- 
neer, 335. 

Ordinary  means  for  repairing 
bridge  may  not  be  sufficient, 
335. 

Providing  against  extraordi- 
nary floods,  335. 

Providing  against  ordinary 
rainfall,  335. 

Rails  breaking  merely  be- 
cause of  cold,  335. 

Rails,  defect  in  as  evidence  of 
negligence,  335. 

Rails,  different  lengths,  335. 

Rails,  expansion  and  contrac- 
tion caused  by  heat  and  cold, 
335. 

Rails,  injuries  to  passengers 
of  another  company,  335. 

Rails,  inspection,  335. 
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Rails,  lengrth,  S35. 

Rails,  mach  used  "U"  rail 
next  to  "T,"  335. 

Rails,  pieces  of  old  rails  used' 
as    substitute     for     broken 
rails,  335. 

Rails,  presumption  of  negli- 
gence from  existence  of 
broken  rails,  335. 

Rails,  presumption  of  negli- 
g-ence  from  defective  rail, 
335. 

Rails  pushed  out  of  position 
by  reason  of  trains  being 
run  only  one  way  over  each 
track,  335. 

Rails,  spread  of  bent  rails, 
335. 

Selection  of  materials  used, 
335. 

Showing  knowledge  of  defect 
in  embankments,  335. 

Statements  of  general  rule, 
335. 

Storms  as  notice  of  need  of 
repairs,  335. 

Storms  which  may  be  ex- 
pected though  of  rare  occur- 
rence, 335. 

Switches,  335. 

Tracks,  care  that  very  cau- 
tious person  would  exercise, 
335. 

Tracks,  defect  at  other  point 
than  where  car  left  track 
may  be  shown,  335. 

Tracks,  duty  to  repair,  335. 

Tracks,  engine  derailed  by 
reason  of  depression  in,  335. 

Tracks,  excavating  under  or 
about,  335. 

Tracks,  failure  to  place  frogs 
to  prevent  car  going  in 
wrong  direction  from  being 
derailed,  335. 

Tracks,  ice  on,  335. 

Tracks,  inspection,  335. 

Tracks,  must  keep  pace  with 
science  in  constructing,  335. 

Tracks,  not  required  to  exer- 
cise the  utmost  possible  pre- 
caution imaginable,  335. 

Tracks  of  another  company, 
335. 

Tracks,  passengers  on  freight 
train,  335. 

Tracks,  pecuniary  condition 
no  excuse,  335. 

Tracks,  perfectly  safe  ones 
not  required,  335. 

Tracks,  proximity  of  causing 
injury    to  passenger  stand- 
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ing  on  platform  of  crowded 
car,  335. 

Tracks,  rotten  ties,  325. 

Tracks,  rough  roadbed  caus- 
ing window  sash  to  fall  on 
passenger's  hand,  335. 

Tracks,  ties  not  required  to 
support  derailed  train,   335. 

Trestle  damaged  by  unusual 
rain,  335. 

Using  lift-bridge  owned  by 
state,  liability  for  defect  in 
balancing  weight,  335. 

Washing  away  of  embank- 
ment, 335. 

Liability   for   Assaults    by    Enn- 
ployees. 

Assaults  outside  scope  of  em- 
ployment, application  of 
rule,  924. 

Assaults  outside  scope  of  em- 
ployment, authority  to  ex- 
pel, 924. 

Assaults  outside  scope  of  em- 
ployment commenced  on 
car  and  continued  in  ofifice 
of  company,  924. 

Assaults  outside  scope  of  em- 
ployment, forcible  expulsion 
of  passengers  by  brakeman 
without  authority  to  expel, 
924. 

Assaults  outside  scope  of  em- 
ployment, in  general,  924. 

Assaults  outside  scope  of  em- 
ployment, limitation  of  rule, 
924. 

Assaults  outside  scope  of  em- 
ployment, minority  rule, 
924. 

Assaults  outside  scope  of  em- 
ployment, prevailing  rule, 
924. 

Assaults  provoked  by  passen- 
gers, 924. 

Assaults  within  scope  of  em- 
ployment, 924. 

In  general,  924. 

Justifiable  assaults,  924. 

Vaccination  of  passengers  on 
steamship,  924. 

Which  are  or  are  not  within 
scope  of  employment,  924. 

Obstructions  on  or  near  Track. 

Cars,  335. 

Car  step  broken  against  pile  of 

stones,  335. 
Coal  bins,  335. 

Coming  in  contact  with  col- 
umn of  elevated  railroad, 
335. 
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Duty  to  fence  track,  335. 

Gates  across  hig-hwaj,  335. 

General  rule,  335. 

Passenger  on  double  decker 
street  car  injured  by  bridge, 
335. 

Passengers  on  step  or  running- 
board,  335. 

Postal  clerk  struck  by  bridge 
while  catching  mail  bag,  335. 

Telegraph  pole,  335. 

Timber  and  bushes  near  track, 
335. 

Track  moved  nearer  derrick, 
335. 

Upright  plank  in  trench,  335. 

Upright  sewer  plank,  335. 

CROSSINGS. 
Gates. 

Care  required  in  managing, 
272. 

Care  required  in  managing, 
illustration,  272. 

Effect  of  negligence  in  man- 
aging where  train  might 
have  been  seen  by  traveler, 
272. 

Gate  striking  traveler,  273. 

Injury  to  stock,  273. 

Permitting  stranger  to  open, 
272. 

Whether  Statutes  Requiring 
Crossing  Signals  to  Be  Given 
Are  Applicable  in  Actions  for 
Injuries  Not  Inflicted  on  Tracks 
at  Public  Crossings. 

Applicable,  accident  at  private 
crossing,  203. 

Applicable,  accident  beyond 
street  crossing,  question  for 
jury,  202. 

Applicable,  failure  to  give  sig- 
nals which  could  have  been 
heard  at  private  crossing, 
203. 

Applicable,  , frightening 
horses,  204. 

Applicable,  frightening 
horses,  California  statute, 
204. 

Applicable,  frightening 
horses,  under  Kentucky  stat- 
ute, 204. 

Applicable,  frigh  tening 
horses,  under  laws  of  Can- 
ada, 205. 

Applicable,  frightening 
horses,  under  Massachusetts 
statute,  204. 

Applicable,     frightening 


CROSSINGS—  Continued. 

horses,   under  New    Hamp- 
shire statute,  204. 

Applicable,  frightening 
horses,  under  New  York  stat- 
ute, 205. 

Applicable,  frightening 
horses,  under  Wisconsin 
statute,  205. 

Applicable,  hitched  team 
frightened  and  injured  on 
track,  205. 

Applicable,  injury  to  child 
mile  beyond  crossing,  202. 

Applicable,  person  near  cross- 
ing, 202. 

Applicable,  persons  not  intend- 
ing to  use  crossing,  liability 
depending  upon  the  exist- 
ence of  peculiar  facts  and 
circumstances,  202. 

Applicable,  persons  walking 
on  track,  non-compliance 
with  statute  as  evidence  of 
negligence,  203. 

Applicable,  question  for  jury 
where  accident  just  bejond 
crossing,  202. 

Applicable,  statute  making 
company  liable  for  all  dam- 
ages, 203. 

Applicable,  stock  killed  be- 
yond crossing,  203. 

Not  applicable,  accident  at 
depot  beyond  crossing,   200. 

Not  applicable,  accident  half 
mile  from  crossing,  200. 

Not  applicable,  accidents  to 
trespassers  at  points  other 
than  crossings,  200. 

Not  applicable,  failure  to  give 
signals  at  crossing  outside 
of  city  where  accident  was 
within  city,  200. 

Not  applicable,  frightening 
teams,  201. 

Not  applicable,  injuries  to  em- 
ployees, 201. 

Not  applicable,  ibjuries  to 
passengers,  201. 

Not  applicable,  person  in  depot 
yard  injured  by  reason  of 
collision  between  trains,  200. 

Not  applicable,  person  injured 
at  distance  from  highway, 
200. 

Not  applicable,  person  injured 
while  riding  parallel  to  rail- 
road, 202. 

Not  applicable,  person  plough- 
ing in  field  near  crossing, 
199. 

Not  applicable,  person  walking 
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on  track  between   s  i  g-  n  a  1 
point  and  crossing'*  199. 
Not    applicable,    stock    killed 
beyond  crossing,  202. 

OUIiVBRTS. 

See  Carriers  of  Passengers. 

OUTS. 

See  Carriers  of  Passengers, 

DAMAGES. 

Punitive  or  exemplary  damages 
for  acts  of  employee*,  440. 

EMBANKMENTS. 

See  Carriers  of  Passengers, 

EMINENT  DOMAIN. 

Right  of  foreign  company  to 
condemn  railroad  right  of  way 
for  telegraph  line,  282. 

EXEMPLARY  DAMAGES. 
See  Damages, 

FELLOW  SERVANTS. 

Different  Department  Limitation 
of  Fellow-Servant  Rule. 

Apparently  favoring  doctrine, 
847. 

Authorities  supporting  doc- 
trine, 847. 

Effect  of  consociation  or  ab- 
sence of  consociation  on 
application  of  doctrine,  847. 

General  statements  of  doc- 
trine, 847. 

Illustrations  supporting  doc- 
trine, 847. 

Rejection  of  doctrine,  illustra- 
tions, 847. 

Weight  of  authority  against 
doctrine,  847. 

Employees  of  One   Railroad    as 

Fellow  Servants  of  Employees 

of  Another  Company. 

Are,  4^5. 

Are,  working  under  directions 
of  servants  of  another  com- 
pany, 455. 

Engineer  and  employee  of 
coal  company  directing  as 
to  time  and  place  for  dump- 
ing cars,  are,  455. 

Express  or  implied  consent  of 
servant  necessary  to  trans- 
fer of  services,  455. 

In  general,  455. 

Not  fellow  servants,  455. 

FOREIGN  CORPORATIONS. 

See  Eminent  Domain. 


FRIGHTENING  HORSES. 
See  Crossings, 

FRIGHTENING  TEAMS. 

Generally,  440. 

Whether  Railroad  Company  Lia- 
ble for  Injury  Resulting; 
from  Malicious  Conduct  of 
Its  Employees  in  Frightening 
Teams. 

Held  liable  for  wantonly 
sounding  whistle  and  injur- 
ing horse  grazing  near 
barbed-wire  fence,  440. 

Not  liable,  440. 

FROGS. 

See  Carriers  of  Passengers. 

GATES. 

See  Crossings. 

HAOKMEN. 

See  Stations  and  Depots. 

ICE. 

See  Carriers  of  Passengers, 

ICE  ON  TRACK. 

See  Carriers  of  Passengers, 

INSPECTION. 

See  Carriers  of  Passengers. 

INTERSTATE  COMMERCE. 

Act  prohibiting  discrimination 
applicable  to  contracts  made 
prior  to  its  passage,  267. 

Action  may  be  maintained  for 
loss  of  freight  through  negli- 
gence although  contract  pro- 
vided for  rates  in  violation  of 
interstate  commerce  law,  268. 

Whether  there  may  be  recovery 
for  breach  of  contract  pro- 
viding for  rates  prohibited  by 
interstate  commerce  law,  267. 

LANDSLIDES. 

See  Carriers  of  Passengers, 

LOCAL  CARRIERS. 

See  Stations  and  Depots, 

MALICE. 

See  Frightening  Teams. 

MASTER  AND  SERVANT. 

See  Carriers  of  Passengers, 
'  Feilow  Servants, 
Frightening  Teams, 
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Contributory  Negligence. 

Going  between  cars  in  motion 
to  couple  or  uncouple  them 
is  contributory  nef^rligence, 
582. 

Going  between  cars  in  motion 
to  couple  or  uncouple  them 
is  not,  per  se,  582. 

Whether  going  between  cars 
in  motion  to  couple  or  un- 
couple in  violation  of  rules 
is,  582. 

Liability  for  malicious  acts  of 
employees,  440. 

Validity  of  release  of  claim  for 
damages  for  personal  injuries 
given  in  consideration  of 
employment,  294. 

MATERIALS. 

See  Carriers  of  Passengers, 

MUNICIPAL  REGULATIONS. 
See  Stations  and  Depots, 

OBSTRUCTIONS. 

See  Carriers  of  Passengers, 

PERSONAL  INJURIES. 
See  Master  and  Servant, 

PUNITIVE  DAMAGES. 
See  Damages, 


See  Carriers  of  Passengers, 

RECKLESSNESS. 

See  Carriers  of  Passengers, 

RELEASE. 

See  Master  and  Servant, 

RETROSPECTIVE  LAWS. 
See  Interstate  Commerce, 

RIGHT  OF  VTAY. 

See  Eminent  Domain, 

ROADBED. 

See  Carriers  of  Passengers, 

STATIONS  AND  DEPOTS. 
Rights  of  Hackmen  and  Other 
Local  Carriers  at  Stations. 

Cannot    exclude    from   street, 
515. 


STATIONS     AND    DEPOT&- 

Continued, 

Exclusion  from  inner  plat- 
form, 515. 

Exclusion  of  innkeepers,  515. 

Exclusive  privileges  could  be 
granted,  515. 

Exclusive  privileges  could  not 
be  granted,  515. 

Hackman  with  check  may 
enter  baggage  room,  515. 

Municipal  regulations,  515. 

Passengers  cannot  be  com- 
pelled to  take  certain  vehi- 
cles, 515. 

Right  to  drive  upon  wharf  for 
passenger  who  has  con- 
tracted for  hackman 's 
services,  515. 

Right  to  exclude  vehicle  from 
station  yard,  515. 

Right  to  solicit  business  in 
depot,  515. 

Whether  carrier  may  discrimi- 
nate in  favor  of  its  own 
competing  business,  515. 

Whether  persons  selling 
lunches  can  be  excluded,  515. 

STOCK,  INJURIES  TO. 
See  Crossings, 

STORMS. 

See  Carriers  of  Passengers, 

SWITCHES. 

See  Carriers  of  Passengers, 

TELEGRAPHS    AND     TELE- 
PHONES. 

See  Eminent  Domain, 

TIES. 

See  Carriers  of  Passengers, 

TRACKS. 

See  Carriers  of  Passengers, 

TRESPASSERS. 

Liability  for  Injuries  to  Trespass- 
ers on  Train. 

Boys  trespassing  on  moving 
car,  excessive  speed  not 
proximate  cause  of  injury, 
170. 

Gross  negligence  under  Iowa 
statute  giving  right  of  action 
for  injury  to  persons  on  train 
other  than   passenger,   171. 
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TRB8PA8SBBS  —Continued. 

Improper  manner  of  ejection, 
171. 

Ordered  off  while  stealing  ride 
between  freig-ht  cars,  170. 

Riding^  on  brake  under  car,  170. 

Riding*  on  cars  by  sufferance 
of  engineer,  170. 

Riding  with  consent  of  brake- 
man,  170. 

Riding*  on  freight  train  by 
sufferance  of  trainmen,  170. 

Riding  with  train  master's 
consent,  170. 


TBB8PASSBR&— G?»/m«^</. 

Statements  of  general  rule,  169. 

Stealing  ride  on  freight  train, 
170. 

Trespassers  suffered  to  remain 
on  freight  train,  170. 

TRBSTIiBS. 

See  Carriers  of  Passengers. 

WANTONNBSa 

See  Carriers  of  Passengers. 


GENERAL  INDEX. 


ABATEMENT. 
See  Appeal, 

ABI7TTBBS. 

See  Constitutional  Laid, 
Street  Railways. 

AOOIDBNT  ON  TRACK. 

Admissibility     of     evidence  of 
ownership  of  locus  in  quo. 
Cederson  v.  Oregon  R.  &  Nav. 
Co.  (Ore.),  655. 

Contributory  Negligence. 

Driving  parallel  with  electric 
railway  track. 
Rouse  V,  Detroit  Electric  Ry . 
(Mich.),  650. 
Duty  of  pedestrian  to  look  out 
for  trolley  cars. 
McGrath  v.  North  Jersey  St. 
Ry.  Co.  (N.  J.),  790. 
-   Recovery    allowed  for    negli- 
gence   after    discovery     of 
decedent's     peril     notwith- 
standing   his    contributory 
negligence. 

St.  Ivouis  &  S.  i".  Ry.  Co.  v» 
Townsend   et   al.     (Ark.), 
123. 
Evidence  of  ownership  of  locus 
in  quo  admissible  under  alle- 
gation of  general  ownership. 
Cederson  v,  Oregon  R.  &  Nav. 
Co.  (Ore.),  655. 
Evidence  of  speed  of   cars    at 
other  times  in  action  for  in- 
juries to  person  while  driving 
parallel  to  street-railway  track. 
Rouse  V,  Detroit    Electric  Ry. 
(Mich),  650. 

Expert  evidence  as  to  distance 
within  which  car  may  be 
stopped. 

Traver  v,  Spokane  St.  Ry.  Co. 
(Wash.),  759. 

Sufficiency  of  evidence  of  negli- 
gence in  action  for  killing 
person  near  track  where  cars 
were  derailed  because  of  im- 
proper width  of  trucks. 
Cederson  v,  Oregon  R.  &  Nav. 
Co.  (Ore.),  655. 

ACTIONS. 

See  Carriers  of  Freight. 

Defense  eliminated  from  case  by 
changing  its  theory  in  action 


ACTSIO^S— Continued. 

for    injury    to    trespasser   on 

train. 

Merrielees  v.  Wabash   R.  Co. 

(Mo.),  158. 
Revival  of  action  to  recover  com- 
pensation   for  using  part    of 
homestead  as  right  of  way. 
Southern   Ry.    Co.   v.   Cowan 

(Ala.),  150. 
Waiver  of    theory    of    case  in 
action  for  injury  to  trespasser 
ejected  from  train. 
Merrielees  v.   Wabash  R.  Co. 

(Mo.),  158. 
Waiving  objection  to  revival  of 
action  by  entering  appearance. 
Memphis  &  C.  R.  Co.  v.  Glover 

(Miss.),  708. 

ADVERSE  POSSESSION. 

Abandonment  of  railroad  right 
of  way. 

Northern  Pac.  Ry.  Co.  v,  Ely 
^/fl/.  (Wash.),  90. 

Ballinger's  Ann.  Code  and  St. 
§  4795,  requiring  actions  to 
reconvey  real  estate  to  be 
brought  within  ten  years, 
applies  to  action  by  railroad 
to  recover  right  of  way  from 
person  in  adverse  possession. 
Northern  Pac.  Ry.  Co.  v.  Ely 
et  al.  (Wash.),  90. 

Right  to  acquire  valid  title  to 
railroad  right  of  way  not  pre- 
vented by  public  policy. 
Northern  Pac.  Ry.  Co.  v.  Ely 
et  al.  (Wash.),  90. 

Title  could  not  be  defeated  on 
ground  that  occupation  was 
not  inconsistent  with  use  for 
railroad  purposes. 
Northern  Pac.  Ry.  Co.  v.  Ely 
etal.  (Wash.),  90. 

Valid  title  may  be  acquired 
though  possession  was  under 
void  grant. 

Northen  Pac.  Ry.  Co.  v.  Ely 
et  al.  (Wash.),  90. 

AGENCY. 

See  Carriers  of  Freight. 

AMENDMENTS. 
See  Crossings. 

ANIMALS. 

See  Stocky  Injuries  to. 
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See  Corporations, 
Dumaf^es, 

Filing    of    special   findiags    of 

fact. 

Barber  v.  International  Co.  of 
Mexico  (Conn.)»  150. 
Former    appeal   not    cause  for 

abatement  in  proceedings  for 

location  of  street  railway. 

Appeal  of    Cherryfield  &    M. 
Electric   R.  Co.   (Me.),  906. 
Review. 

Assignments  of  error. 
Illinois  Cent.  R.  Co.  v,  Aber- 

nathey  (Tenn.),  206. 
NashviUe   St.    R.    R.    v. 
P'Bryan   (Tenn.),  902. 
Bill  of  exceptions. 
O'Neill  r.  Chicago,   etc.,  R. 
Co.  (Neb.),  578. 
Change  in  theory  of  case. 
Merrielees  v.  Wabash  R.  Co. 
(Mo.),  158. 

Conflict  in  evidence  in  action 
for  injury  to  trespasser  on 
train. 

Merrielees  v.  Wabash  R.  Co. 
(Mo.),  158. 

Demurrer  to  evidence  over- 
ruled. 

Missouri  Coal  &  Mining  Co. 
V,  Ladd  (Mo.),  136. 

Effect  of  former  opinion. 
Sweeney  v,  Montana  Cent. 
Ry.  Co.  (Mont.),  540. 

Effect  of  recital  of  clerk  con- 
tradicting bill  of  exceptions. 
Indiana,   etc.,    Ry.     Co.    v, 
Hendrian  (111.),  393. 

Excessive  damages. 
Budd  V,  Salt  Lake  City  R. 
Co.  (Utah),  6. 

Excessive  verdict. 
Schenkel    et    ux,    v,   Pitts- 
burgh &  B.   Traction  Co. 
(Penn.),904. 

Filing  copies  on  appeal. 
Jackson  Fire  &.  Marine  Ins. 
Co.,    Limited,     v,     Walle 
(La.),  124. 

General  exceptions. 

Dixon  V.    New  England    R. 
R.  (Mass.),  10. 

Nonsuit. 
Bodie    V,    Charleston,    etc., 

Ry.  Co.  (S.  Car.),  818. 
Bums  V,  Southern  Ry.   Co. 
(S.  Car.),  624. 

.Of  findings  of  master. 

Columbus,    S.  &  H.    R.   Co. 
Appeals  (C.  C.  A.),  209. 


APPEAL—  Continued. 

Presumption  that  corporate 
books  were  properly  received 
in  evidence  in  action  against 
officers  to  recover  misappro- 
priated assets. 
Saranac  &  L.  P.  R.  Co.  v. 
Arnold  (N.  Y.),  480. 
Presumption  that  word  erased 
from  instruction  was  read  to 
jury. 

Indiana,    etc.,    Ry.    Co.   v, 
Hendrian  (111.),  392. 
Remarks  of  counsel  as  ground 
for  new  trial. 

Kansas  City,  etc.,   Ry.    Co. 
V,  McElroy  (Mo.V  398. 
Stipulation  of  facts  made  sub- 
sequent to  decree. 
Stelk  V.  McNulta  (C.  C.  A.), 
778. 
Sufficiency  of    bill    of  excep- 
tions. 

Dixon  V,  New  England  R.  R. 
(Mass.),  10. 
Sufficiency  of  evidence. 
Illinois  Cent.  R.  Co.  r.  Aber- 
nathey  (Tenn.),  206. 

Variance,  objection   not  made 
to  evidence  in  trial  court. 
Jarvis  v,  Flint  &   P.  M.   R. 
Co.  (Mich.),  312. 

Waiver  of  right. 
Rinard  v:  Omaha,  etc.  Ry. 
Co.  (Mo.),  34. 

What  bill  of  exceptions  must 
show. 

Missouri  Coal  &  Mining  Co. 
V,  Ladd  (Mo.),  136. 

APPLIANOBS. 

See  Master  and  Servant, 

ARGUMBNTS. 
See  Trial, 

ARREST. 

See  Carriers  of  Passengers, 

ASSAX7LTS. 

See  Carriers  of  Passengers, 

Liability  for  assault  by  station 
agent  growing  out  of  personal 
quarrel. 

Lynch  v,  Florida  Cent.  &  P. 
R.  Co.  (Ga.),  477. 

ASSESSMENT. 
See  Taxation, 

ASSUMPTION  OP  RISKS. 
See  Master  and  Servant, 
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BicnroLES. 

See  Crossings, 

BILL  OP  EXCEPTIONS. 
See  Appeal. 

BILLS  AND  NOTES. 
See  Payments, 

BONDHOLDEKS. 

See  Reorganization, 

Whether  estopped  by  recitals  in 
second  mortgage  executed  by 
purchaser  at  sale  from  claiming 
right  to  be  subrogated  to  stand- 
ing of  such  foreclosed  mort- 
gages as  were  superior  in 
general  foreclosure  suit  to 
prior  mortgage  for  satisfaction 
of  which  second  mortgage  was 
executed. 

Columbus,    S.    &    H.    R.    Co. 
Appeals  (C.  C.  A.),  209. 

BONDS. 

Right   to   interest    on    coupons 
attached    to    railroad     bdnds 
under  New  York  statute. 
Columbus,    S.    &    H.    R.    Co. 
Appeals  (C.  C.  A.),  209. 

BONDS  AND  NOTES. 

See  Railroads. 

BURDEN  OF  PROOF. 

See  Death  by    Wrongful  Acts, 

It  is  error  to  instruct  upon 
which  party  burden  of  proof 
rests. 

Macon  v,  Paducah  St.  Ry.  Co. 
(Ky.),  614. 

CARRIERS  OF  FREIGHT. 

See  Interstate  Commerce, 
Penalties, 

Railroad  Commissioners, 
Street  Railways, 
Taxation, 

Action  for  breach  of  contract  of 
shipment  an  action  ex  con- 
tractu. 

Southern  Ry.  Co.  v,  Rosenberg 
(Ala.),  418. 

Agency  of  officers  to  consignee 

after    delivery    extends    only 

to   goods    rightfully    shipped. 

Bowers  v,    J,    B.    Worth    Co. 

(N.  Car.),  658. 

Constitution  and  statute  of  Ken- 
tucky, prohibiting  a  greater 
charge  for  short  than  for 
long  haul  not  in  conflict  with 


CARRIERS     OF     FREIGHT— 
Continued, 

federal    constitution    or    stat- 
utes. 

Illinois  Cent.  R.  Co.  v.  Com- 
monwealth (Ky.),  556. 

Delivery,  construction    of  ship- 
ping contract. 
Roy  V.  Griffin  (Wash.),  596. 

Delivery  of  goods. 
Bowers  v,    J,   B.    Worth    Co. 
(N.  Car.),  658. 

Kfl^ect  of  delay  in  delivery  to  car- 
rier partially  caused  by  its  fault 
in  making  overcharges. 
Southern    Ry.  Co.   v,    Wilcox 
( Va. ) ,  260. 

Evidence. 
Res  inter  alios  acta  not  admis- 
sible in  action  for  breach  of 
contract  to  carry. 
Southern* Ry.  Co.  v,  Wilcox. 
(Va.),  260. 
Liability  for  breach  of  contract 
to  carry  goods  in  bond. 
Smith    Bros.    &    Co.    v.  New 
Orleans,  etc.,  R.  Co.   (La.), 
419. 
Liability  for  delivering  to  wrong 
party,  construction  of  contract. 
Germain  Fruit  Co.  v,  California 
S.  R.  Co.  (Cal.),  362. 
Liability  of  connecting  carriers 
for  breach  of  contract  to  carry 
in   bond. 

Smith  Bros.  &  Co.  v.  New 
Orleans,  etc.,  R.  Co.  (La.), 
419. 

Liability  to  indictment  for 
charging  more  for  short  than 
long  haul. 

Illinois  Cent.  R.  Co.  v.  Com- 
monwealth (Ky.),  356. 

Live  Stock. 

Action  for  penalty  for  confin- 
ing live  stock  in  cars  for 
period  prohibited  by  inter- 
state commerce  regulations. 
United  States  v,  St.  Louis  & 
S.  F.  R.  Co.  (Mo.),  812. 

Cattle  placed  in  railroad  stock 
pens  not  delivered  until  re- 
ceived by  carriers. 
Kansas  City,  P.  &  G.  R.  Co. 
V,  Bamett  (Ark.),  81. 

Instruction  for  plaintiff  not 
warranted  by  evidence,  in 
action  for  loss  of  cattle  es- 
caping from  stock  pen  after 
carrier  has  refused  to  receive 
them  until  they  had  been 
loaded. 

Kansas  City,  P.  &  G.  R.  Co. 
V,  Barnett  (Ark.),  81. 
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CARRIERS     OF     FREIGHT— 
Continued, 

Pleading. 

Allegation  of  acceptance  before 
offer  to  carry  was  withdrawn. 
Southern  Ry.  Co.  v,  Wilcox 
(Va.),  260. 
Construction  of  allegation  that 
delivery  was  according  to 
agreement. 

Southern  Ry.  Co.  v,  Wilcox 
(Va.),  260. 
Reasonable  time  of  delivery  to 
carrier. 

Southern  Ry.  Co.    v,    Wilcox 
( Va. ) ,  260. 
Title  to  goods  passing  with  de- 
livery to  carrier. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
V,  Conlon  et  al,  (Kan.),  76. 
What    constitutes    contract    to 
carry. 

Southern  Ry.  Co.  v,    Wilcox 
( Va. ) ,  260. 

CARRIERS  OF  PASSENGERS. 

See  Damages, 

Railroad  Commissioners, 
Tickets  and  Fares, 

Assault  by  employee,  liability. 
McFarlan  v,  Pennsylvania  R. 
Co.  (Penn.),  16. 

Assumption  of  risk  by  passen- 
gers of  sleeping  in  exposed  sit- 
uation after  breach  of  contract 
to  carry. 

Mewethy  v.  Detroit,  G.  R.  & 
W.  Co.  (Mich.),  691. 

Burden  of  proof  to  show  negli- 
gence in  failing  to  employ  con- 
ductor where  passenger  is 
injured  in  alighting  from  street 
car. 

Palmer  v,  Winona  Railway  & 
Light  Co.  (Minn.),  6%. 

Burden  of  proving  freedom  from 
negligence  where  passenger  is 
injured  in  derailment  caused 
bv  extraordinary  flood, 
iflinois  Cent.  R.  Co.  v,  Kuhn 
(Tenn.),  324. 

Care    required    in    constructing 
and  maintaining  tracks. 
Illinois  Cent.  R.  Co.  v,  Kuhn 
(Tenn.),  324. 

Carrier's  liability,  general  rule. 
Chicago,   B.    &  Q.   R.   Co.   v, 
Wolfe  (Neb.),  26. 

Conductor  of  subsequent  train 
was  not  bound  to  accept  ticket 
where  failure  to  secure  stop- 
over check. 

Dixon   V,  New   England  R.  R. 
(Mass.)i  10. 


CARRIERS  OF  PASSENGERS 

— Continued, 

Constitutionality  of  sec.  3,  art.  1, 
ch.  72,  Comp,  St.,  making  rail- 
road companies  liable  for  in- 
juries to  passengers  in  the 
absence  of  negligence. 
Chicago,  B.  &  Q.  R.  Co.  v. 
Wolfe  (Neb.),  26. 

Contributory  Negligence. 

Alighting    from    moving    car 
after  mere  announcement  of 
arrival  at  station. 
Payne  et  ux,   v.  Nashville, 
etc.,  Ry.  Co.  (Tenn.).  677. 
Concurring  proximate   cause. 
Cooper  V,  Georgia,  etc.,  Ry. 
Co.  (S.  Car.),  667. 
Of  person  assisting  passenger, 
question  for  jury. 
St.   Louis,  etc..  Ry.  Co.    v. 
Tomlinson   (Ark.),  682. 
Remaining  in  car  after  plat- 
form   lights    were    e  x  t  i  n- 
guished. 

St.   Louis,  etc.,  Ry.   Co.  v. 
Battle  (Ark.),  700. 

Sleeping  in  exposed  situation 
where  breach  of  contract  to 
carry, 

Mewethy  v,  Detroit,  G.  R.  & 
W.  Co.  (Mich.),  691. 

Duty  to  keep  platform  lighted 
after  arrival  of  train. 
St.  Louis  etc.,  Ry.  Co.  v.  Bat- 
tle (Ark.),  700. 

Duty  to  protect  passenger  from 
indignities  and  personal  vio- 
lence. 

Birmingham  Ry.  &  Electric 
Co.  V,  Baird  (Ala.),  909. 

Evidence. 

If  the  judge  is  satisfied  that 
the  declarations  of  the  de- 
ceased police  officer  were 
made  in  good  faith  they  are 
admissible  in  action  for  ille- 
gal arrest  of  passenger. 
Dixon  V,  New  England  R. 
R.   (Mass.),  10. 

Of  justification  was  proper  to 
be  considered  in  determining 
whether  police  officer  acted 
on  his  own  responsibility,  in 
action  for  arrest  of  passen- 
ger. 

Dixon  V,  New  England  R.  R. 
(Mass.),  10. 

Stop-over  checks,  rules  of  com- 
pany requiring  conductor  to 
issue  them  admissible  in  ac- 
tion for  illegal  arrest  of  pas- 


GBNBRAL  IKDBX 


945 


CABBIEBS  OF  PASSENGERS   OABRIEBS  OF  PASSENGERS 
— Continued,  — Continued, 


senger  who  failed  to  obtain 
one. 

Dixon  V,  New  Eng^land  R.  R. 
(Mass.)*  10. 

Sufficiency  of  evidence  of  neg- 
ligence where  car  door  shut 
upon  passenger's  hand. 
Skinner  v,  Wilmington  &  W. 
R.  Co.  (N.  Car.),  32. 

Sufficiency  of  evidence  of  use 
of  unnecessary  force  by  con- 
ductor in  preventing  passen- 
ger from  entering  car  while 
incoming  passengers  were 
alighting. 

McFarlan   v,    Pennsylvania 
R.  Co.  (Penn.),  16. 

Sufficiency  of  evidence  that 
conductor  was  acting  within 
course  of  his  employment  in 
preventing  passenger  from 
t>oarding  train. 
McFarlan  v,  Pennsylvania 
R.  Co.  (Penn.),  16. 
Good  faith  of  police  officer,  not 

an  element  to  be  considered  in 

action  for  illegal  arrest  of  pas- 
senger. 

Dixon  V,  New  England  R.  R. 
(Mass.),  10. 
Inability  to  attend  to  business  as 

an  element  of  damages. 

Storrs  V,  Los  Angeles  Traction 
Co.  (Cal.),  704. 
Liability  for  assault  on  passenger 

by  conductor    retaliating    for 

abusive  words. 

Birmingham  Ry.  &  Electric  Co. 
z/.  Baird(Ala.),909. 

Liability  for  death  of  ejected  pas- 
senger not  happening  at  place 
of  her  ejection. 
Southern  Ry.  Co.  in  Mississippi 

V.    Miller,    Sheriff,    (Miss.), 

680. 

Liability  for  failure  to  provide 
culvert  able  to  withstand  extra- 
ordinary flood  where  passen- 
ger was  injured. 
Illinois  Cent.  R.  Co.  v,  Kuhn 
(Tenn.),  324. 

Liability  for  injury  to  passenger 
alighting  from  moving  car 
after  mere  announcement  of 
arrival  at  station. 
Payne  et  ux,  v,  Nashville,  etc., 
Ry.  Co.  (Tenn.),  677. 

Liability  for  injury  to  passen- 
ger alighting  from  moving 
train  in  presence  of  conductor, 
question  for  jury. 

22  (N  s)  A  &  E  R  Cas— 60 


Cooper  V,   Georgia,    etc.,  Ry. 

Co.  (S.  Car.),  667. 
Liability  for  injury  to  passenger 
from  malicious  or  willful  act 
of  employee. 
Birmingham  Ry.    &    Electric 

Co.  V,  Baird  (Ala. ) ,  909. 

Liability  of  intersecting  rail- 
road as  joint  tort  feasor  be- 
cause of  proximity  of  defective 
platform  of  other  company 
used  by  its  own  passengers. 
St.  Louis,  etc.,  Ry.  Co.  v. 
BatUe  (Ark.),  700. 

Negligence  in  backing  train  at 
depot. 

St.  Louis,  etc.,  Ry.  Co.  v,  Tom- 
linson  (Ark.)*  682. 

Pleading. 

Count  setting  forth  good  cause 
of  action  for  negligence  of 
ticket  agent  in  failing  to 
render  ticket  available  by 
return  stamping. 
McGheez'.  Reynolds  (Ala.), 
17. 

Need  not  plead  that  wrong 
was  actionable  under  for- 
eign law. 

Illinois  Cent.  R.  Co.  v,  Kuhn 
(Tenn.),  324. 

Sufficiency  of  allegation  as  to 
use    of   excessive    force    in 
ejecting  passengers. 
McGhee  v,  Reynolds  (Ala.), 
17. 

There  can  be  no  recovery  for 
failure  to  observe  commoij- 
law  duty  of  ordinary  care  to- 
wards person  on  street 
crossing  where  only  cause 
of  action  alleged  his  de- 
fendant's breach  of  duty 
as  carrier  of  passengers. 
Chicago  &  E.  I.  R.  Co.  v, 
Jennings  (111.),  127. 

Presumption  of   negligence 
from  derailment  of  car. 
Illinois  Cent.  R.  Co.  v,  Kuhn 
(Tenn.),  324. 

Presumption  of  negligence 
from  injury  to  passenger. 
Bassett  v,   Los  Angeles  Trac- 
tion Co.  (Cal.).  5. 
Chicago,   B.  &  Q.  R.    Co.    v, 
Wolfe  (Neb.),  26. 

Cooper  V,  Georgia,  etc.,  Ry. 
Co.   (S.  Car.),  667. 

Prima    facie    case    of    n  e  g  1  i- 
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gence     from    break     in     the 
track  causing  derailment. 
Illinois  Cent.  R.  Co.  v,  Kuhn 
(Tenn.).  324. 

Question  for  jury,  under  plead- 
ing and  proof,  whether  plain- 
tiff was  injured  bj'  reason  of 
failure  to  stop  train  at  station. 
Cooper  V,  Georgia,  etc.,  Ry. 
Co.  (S.  Car.),   667. 

Sufficiency  of  evidence  of  fail- 
ure to  use  due  care  in  dis- 
covering his  peril,  to  support 
verdict  for  plaintiff  in  action 
for  injury  sustained  by  him 
while  riding  on  freight  train. 
Merrielees  v,  Wabash  R.  Co. 
(Mo.),  158. 

Sufficiency  of  evidence  to  go 
to  jury  in  action  for  injuring 
boarding  passenger  by  start- 
ing street  car. 

Baltimore  City  Pass.  Ry.  Co. 
z/.  Baer  (Md.),  662. 

Whether  train   was    stopped  at 
station  question  for  jury. 
Cooper  V,   Georgia,  etc.,   Ry. 
Co.  (S.  Car.),  667. 

Who  Are  Passengers. 

Person  on  freight  train,  suffi- 
ciency of  evidence. 
Menaugh  v,  Bedford  Belt  Ry. 
Co.  (Ind.),  1. 

Person      with      commutation 
ticket    crossing    tracks     in 
street  to  take  train  is  not. 
Chicago  8l  E.  I.  R.  Co.    v. 
Jennings  (111.),  127. 

OARS. 

See  Master  and  Servant, 

CATTLE  GUARDS. 

Defenses  in  proceedings  to  re- 
vive action  for  failure  to 
maintain  cattle  guards  against 
purchaser  of  franchises. 
Memphis  &  C.  R.  Co.  v.  Glover 
(Miss.),  708. 

L/iability  of  purchaser  at  re- 
ceiver's sale  for  damages  from 
failure  to  maintain  cattle 
guards. 

Memphis    &     C.    R.     Co.    v. 
Glover  (Miss.),  708. 

Liability  of  receivers  for  failure 
to  maintain. 

Memphis  &  C.  R.  Co.  v.  Glover 
(Miss.),  708. 


CATTLE  QiUAB:DS— Continued, 

Who  is  owner  of  land,  and  there- 
fore bound  to  construct,  under 
Ga.  act  of  Nov.  11,  1889. 
Hardin  v,  Chattanooga  South- 
ern R.  Co.  (Ga.),632. 

CERTIFICATES. 
See  Receivers, 

CERTIFICATION. 
See  Evidence, 

CHARTER. 

See  Street  Railways, 


CHILDREN. 

Apprehension     of    danger,    in- 
structions. 
Geist  V.  Missouri  Pac.  Ry.  Co. 

(Neb.),  365. 

Contributory  negligence  in  fail- 
ing to  give  signal  where  child 
was  injured  at  crossing. 
Geist  V,  Missouri  Pac.  Ry.  Co. 

(Neb.),  364. 

Contributory  negligence,  ques- 
tion for  jury  whether  boy 
twelve  years  of  age  was  guilty 
of  in  taking  hold  of  electric 
wire  after  being  warned  of 
danger. 

Macon  v,  Paducah  St.  Ry.  Co. 
(Ky.),  615. 

Failure  to  give  signal  as  to  prox- 
imate cause  where  child  was 
injured  at  crossing,  instruc- 
tion. 

Geist    V,   Missouri    Pac.    Ry. 
Co.  (Neb.),  365. 

CLASS  LEGISLATION. 
See  Constitutional  Law, 

COLLISIONS. 

See  Street  Railways, 

Negligence    in    attempting     to 
cross  in  front  of  approaching 
train  having  right  of  way. 
Davis  V,  Houston  &  S.  Ry.  Co. 

(La,),  751. 

Telegraphic  orders  admissible  in 
evidence  without  s  p  e  c  i  fi  c 
allegation  that  train  dispatcher 
was  negligent. 

Rinard  v,  Omaha,  etc.,  Ry.  Co. 
(Mo.),  34. 

CONDITIONAL  SALES. 

See  Sales, 
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OONDUOTORS. 

Sufficiency  of  evidence  of  use  of 
unnecessary  violence  by  con- 
dutor  in  preventing  passenger 
from  entering  car  while  in- 
coming passengers  were  alight- 
ing. 
McFarlan  v.  Pennsylvania  R. 

Co.  (Penn.),  16; 
Sufficiency  of  evidence  that  con- 
ductor was  acting  in  course  of 
his  employment  in  preventing 
passenger  from  boarding  train 
from  which  other  passengers 
were  alighting. 
Mcf^arlan  v,  Pennsylvania  R. 

Co.  (Penn.),  16. 

CONNBOTINa  OABKIERS. 

Liability  for  breach  of  contract 
to  carry  in  bond. 
Smith    Bros.    &    Co.    v.  New 

Orleans,  etc.,  R.   Co.  (La.), 

419. 

OONNBOTIONS. 

See  Street  Railways, 

OONSTITUTIONAIi  LAW. 
See  Taxation, 

Constitution  and  statute  of  Ken- 
tucky prohibiting  greater 
charge  for  short  than  for  long 
haul  not  in  conflict  with  fed- 
eral constitution  or  statutes. 
Illinois  Cent.  R.  Co.  v.  Com- 
monwealth (Ky.),  356. 

Constitutionality  of  employer's 
liability    act    of    Missouri    of 
1897. 
Powell  V,  Sherwood  (Mo.),  S3. 

Constitutionality  of  sec.  3,  art. 
1,  ch.  72,  Com  p.  St.  of  Ne- 
braska making  railroad  com- 
panies liable  for  injuries  to 
passengers  in  absence  of  neg- 
ligence. 

Chicago,  B.    &  Q.   R.   Co.    v, 
Wolfe  (Neb. ) ,  26. 

Missouri  Laws  1897,  p.  %  (em- 
ployer's liability  act),  does  not 
violate  the  federal  constitution 
by  depriving  the  railroad  com- 
pany of  property  without  due 
process  of  law. 
Powell  V,  Sherwood  (Mo.),  S3. 

Missouri  Laws  1897,  p.   96  (em- 
ployer's liability    act),  is    not 
unconstitutional  as  class  legis- 
lation. 
Powell  V,  Sherwood  (Mo.),  S3. 

Validity  of  ordinance  authoriz- 
ing construction  of  street  rail- 
way, constitutional  questions. 
Ruckert  v.  Grand  Ave.  Ry.  Co. 
(Mo.),  641. 


OONSTRUOTION. 
See  Railroads, 

OONTRAOTS. 

See  Carriers  of  Freight, 
Evidence, 
Railroads, 
Res  Gestce, 

Contract  releasing  railroad  from 
damages  for  killing  stock  in 
consideration  of  railroads  fur- 
nishing materials  for  fence 
not  binding  as  covenant  run- 
ning with  land,  where  no  part 
of  fence  was  to  be  on  railroad's 
land. 

Louisville  &  N.  R.  Co.  v,  Web- 
ster (Tenn.),  410. 

OONTRAOTORS. 

Right  to  amend  answer  to  show 
that  excavation  in  highway 
causing  injury  was  made  by 
contractor. 

Nosier  v,  Coos  Bay,  etc.,  R.  & 
Nav.  Co.  (Ore. ) ,  719. 

CONTRIBUTORY      N  B  G  L I  - 
GBNOE. 

See  Accident  on  Track, 
Children. 
Crossings, 

Death  by  Wrongful  Act, 
Master  and  Servant, 

Diminishing  damages. 
Western  &  A.  R.  Co.  v,  Fer- 
guson (6a.),  350. 
Duty   to  avoid  consequences  of 
another's  negligence. 
Western  &  A.  R.  Co.  v,  Fer- 
guson (Ga. ) ,  350. 
Effect     of    contributory    negli- 
gence   in     having    defective 
brake  on  wagon  in  action  for 
personal    injuries    caused    by 
unguarded  istreet- rail  way  em- 
bankment on  highways. 
Nosier  v,  Coos  Bay,  etc.,  R.  & 
Nav.  Co.  (Ore.),  719. 
Instructions. 
Bodie  V,  Charleston,  etc.,  Ry. 
Co.  (S.  Car.),  818. 
Loss  of  presence  of  mind. 
Nosier  v,  Coos  Bay,  etc.,  R.  & 
Nav.  Co.  (Ore.),  719. 
Person  riding  in  dangerous  place 
on   freight   train   without  in- 
vitation. 

Menaugh  v,  Bedford  Belt  Ry. 
Co.  (Ind.),  1. 
Presumption    that    deceased 
looked  and  listened  before 
going  on  track. 
Weller  v,  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Mo.),  61. 
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Question  for  jury  where  team 
backed  over  excavation  in 
highway  made  by  street-rail- 
way company. 

Nosier  v,  Coos  Bay,  etc.,  R.  & 
Nav.  Co.  (Ore.),  719. 

Right  to  attempt  to  save  vehi- 
cle at  personal  risk. 
Traver  v,  Spokane  St.  Ry.  Co. 
(Wash.),  759. 

COPIES. 

See  Evidence,* 

CORPORATIONS. 

See  Foreign  Corporations, 
Railroads, 
Street  Railways. 

cosTa 

See  Practice, 

COUPLINGS. 

See  Master  and  Servant, 

COUPONS. 

See  Bonds, 

COURTS. 

See  Jurisdiction, 

CROSSINGS. 

See  Railroads  in  Streets. 

Apportionment  of  expenses    of 
providing    safety    appliances 
between  street  railways  under 
Mich.   Act  1893,  No.   171,  §  S, 
conferring  authority  upon  rail- 
road commissioner. 
Detroit,   etc.,  Ry.  v.  Commis- 
sioner of  Railroads  (Mich.), 
732. 
Compliance  with  ordinance   re- 
quiring   signals    and    lights, 
question  for  jury. 
Weller  v.  Chicago.  M.  &  St.  P. 
Ry.  Co.  (Mo.),  61. 

Contributory  Negligence. 

Admissibility  of  evidence    of 
dazzling  effect  of  head-light. 
Weller  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.   (Mo.),  61. 
Contributory   negligence    and 
failure  to  give  signals  where 
child  was  injured. 
Geist  v.  Missouri  Pac.   Ry. 
Co.    (Neb.).  364. 
Contributory  negligence,  ques- 
tion for  jury. 

Southern  Pac.  Co.  v.  Harada 
(C.  C.  A.),  375. 
Deceased  had  right  to  presume 


ORO&SUSlQt^— Continued. 

that  defendant  had  com- 
plied with  ordinance  reqoir- 
ing  signals  -  and  lights  at 
crossing. 

Weller  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Mo.),  61. 
Driving  in   front  of    moving 
train  wliere  absence  of  evi- 
dence   of    having     stopped 
within   reasonable  distance. 
Bom   v.   Philadelphia  A  R. 
R.  Co.  (Penn.),723. 
Dnty  of  pedestrian  to  look  out 
for  trolley  cars. 
McGrath  v.  North  Jersey  St. 
Ry.  Co.  (N.  J.),  790. 
Duty  of  pedestrian  to  look  oat 
for  vehicles. 

McGrath  v.  North  Jersey  St. 
Ry.  Co.  (N.  J.),  790. 
Instruction  not  warranted  by 
evidence. 

Philadelphia  &  B.  C.  R.  Co. 
V.  Holden  (Md.),  192. 
Presumption     that     deceased 
looked  and    listened   before 
going  on  track. 
Weller  v.  Chicago,  M-  &  St. 
P.  Ry.  Co.  (Mo.),  61. 
Question  for  jury  in  action  for 
injury  by  street  car. 
North  Jersey  St.  Ry.  Co.  v. 
Schwartz  (N.  J.),  620. 
Right  to  attempt  to  save  vehi- 
cle at  personal  risk. 
Traver  v.  Spokane  St.    Ry. 
Co.  (Wash.),  759. 
Right  to   pass    between    cars 
obstructing  street. 
Burns  v.  Southern  Ry.   Co. 
(S.  Car.),  624. 
Sufficiency  of  evidence  of. 
Moore  v,   Charlotte  Electric 
St.    Ry.  Co.  (N.  Car.),  785. 
Sufficiency  of  evidence  of  in  ac- 
tion for  injury  to  driver  of 
vehicle. 

Fairbanks  v,   Bangor,  O.  & 
O.  Ry.  Co.  (Me.),  756. 
Violation  of  ordinance  requir- 
ing signals  and  lights,  ques- 
tion for  jury. 

Weller  v.  Chicago,  M.  A  St. 
P.  Ry.  Co.  (Mo.),  61. 
Expert  evidence  as    to  distance 
within    which     car    may     be 
stopped. 

Traver  v.    Spokane    St.     Ry. 
Co.  (Wash.),  759. 

Gates. 

Care  required  in  management. 
Smith   v.    Atlantic  City   R. 
Co.  (N.  J.),  268. 
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Duty  to  look  and  listen  as 
affected  by  fact  that  cross- 
ing grates  are,  open,  in  action 
for  injury  to  traveler  struck 
by  gate. 

Smith   V.  Atiantic   City    R. 
Co.  (N.  J.),  268. 

Duty  to  look  and  listen  of  per- 
son struck  by  gate. 
Smith   V.   Atlantic    City   R. 
Co.  (N.  J.),  268. 

Negligence  of  gateman,  ques- 
tion for  jury,  in  action  for 
injury  to  pedestrian  struck 
by  gate. 

Smith    V.    Atlantic   City  R. 
C&.  (N.  J.),  268. 

Grantee  not  entitled  to  way  of 
necessity  between  parts  of  his 
land  divided  by  strip  con- 
demned by  railroad. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  Conlon  (Kan.),  76. 

Landowner  could  not  acquire 
prescriptive  right  to  crossing 
constructed  by  railroad  com- 
pany for  his  benefit. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Conlon  ei al.  (Kan.),  76. 

Xfiability  for  injury  to  bicyclist 
caused  by  failure  to  keep  bridge 
in  repair. 

Sonn  v^  Erie    R.  Co.   (N.  J.), 
389. 
Mutual     obligations    of    street 
railways  and  travelers  to  avoid 
collision. 

Traver  v.  Spokane  St.  Ry.  Co. 
(Wash.),  759. 
Negligence     and     contributory 
negligence  questions  for  jury. 
St.  John  V.  New  York  Cent.  & 
H.  R.  R.  Co.  (N.  Y.),728. 
Negligence  of   engineer    in   at- 
tempting to  cross  in  front  of 
train  having  right  of  way. 
Davis  V,  Houston  &  S.  Ry.  Co. 
(La.),  751. 

Nonsuit  would  not  have  been 
granted  where  train  was  ob- 
structed in  violation  of  ordi- 
nance and  there  was  failure  to 
give  signals  before  starting. 
Burns  v.  Southern  Ry.  Co. 
(S.  Car.),  624. 

Pleading. 

Whether     amendment     intro- 
duced new  cause  of  action. 
Raleigh    &    G.    R.    Co.     v, 
Bradshaw  (Ga.),  572. 
Reciprocal  duties  of  street  rail- 
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ways  and  drivers  of  vehicles. 
Moore    v.    Charlotte    Electric 
St.  Ry.  Co.  (N.  Car.),  785. 

Right  to  enjoin  interference 
with  other  company  crossing 
at  grade. 

Carlisle,  etc.,  Ry.  Co.  v.  Phil- 
adelphia,    etc.,    R.     Co. 

(Penn.),  754. 

Signals. 

Effect  of  failure  to  give  sig- 
nal at  public  crossing  in 
action  for  injury  at  private 
crossing. 

Philadelphia  &  B.  C.  R.  Co. 
V.  Holden  (Md.),  193. 

Effect  of  failure  to  give  where 
injured  person  was  not 
guilty  of  contributory  negli- 
gence, under  S.  Car.  Rev. 
St.  §  1685. 

Hutto  V,  South  Bound  R.  Co. 
(S.  Car.),  724. 

Question    for    jury     whether 
failure   to   give  was    proxi- 
mate cause  of  injury. 
Hutto  V.  South  Bound  R.  Co. 
(S.  Car.),  724. 

Variance  in  action  to  recover 
penalty  for  failure  to  give. 
St.   Louis,  I.   M.   &   S.  Ry. 
Co.  V.  State  (Ark.),  753. 

Stop,  Look  and  Listen. 

Driving  in  front  of  moving 
train  where  absence  of  evi  - 
dence  of  having  stopped 
within  reasonable  distance. 
Born  V,  Philadelphia  &  R. 
R.  Co.   (Penn.),  723. 

Duty  of  pedestrian  to  look  out 
for  vehicles. 

McGrath    v.    North    Jersey 
St.   Ry.  Co.  (N.  J.),790. 

Duty  to  look  and  listen  in- 
applicable to  street  rail- 
ways. 

Traver  v.   Spokane  St.  Ry. 
Co.  (Wash.),  759. 

Look  and  listen   rule  not  ap- 
plicable   to  street  railways. 
Fairbanks  v,  Bangor,   O.  &. 
O.  Ry.  Co.  (Me.),  756. 

Obstructed  view. 
Philadelphia  &  B.  C.  R.  Co. 
V.  Holden  (Md.),  192. 

Stop,  look  and  listen  rule  not 
applicable  to  street  railways. 
Traver   v,  Spokane  St.  Ry. 
Co.  (Wash.),  759. 
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Sufficiency  of  evidence  of  negli- 
gence and  contributory  negli- 
gence. 

Moore    v.    Charlotte    Electric 
St.  Ry.  Co.  (N.  Car.),  785. 
Sufficiency    of  evidence  to  sus- 
tain verdict. 

Ellis  z/.  Erie  R.  Co.  (N.  J.), 
629. 

OUIiVBRTS. 

See  Carriers  of  Passengers, 
Water   and  Watercourses, 

CUSTOM  AND  USAGE. 
See  Master  and  Servant, 

DAMAGES. 

See  Appeals, 

Death  by  Wrongful  Act, 
Eminent  Domain, 
Ffightening  Teams, 
Stocky  Injuries  to. 
Water  and  Watercourses, 

Avoiding  removal  to  federal 
court,  harmless  error  in  in- 
struction. 

Proctor  V,  Southern  Ry.  Co. 
(S.  Car. ) ,  426. 

Elements. 

Inability  to  attend  to  business 
in  action  for  injuries  to  pas- 
sengers. 

Storrs  V,  L/Os  Angeles  Trac- 
tion Co.  (Cal.),  704. 

Loss  of  moral  and  intellectual 
training  in  action  for  death 
of  father,  in  absence  of  evi- 
dence that  he  was  a  fit  per- 
son to  train  his  children. 
St.  Louis  &  S.  F.  Ry.  Co.  v, 
Townsend   et  at,    (Ark.), 
123. 
Error  in   instructing  that  there 
could  be  recovery  **for  loss  of 
capacity  to  perform   the  kind 
of  labor    for    which   plaintiff 
was  fitted." 

Macon  v,  Paducah  St.  Ry.  Co. 
(Ky.),  614. 
Evidence     as      to     defendant's 
wealth  where    punitive  dam- 
ages are  claimed. 
Nashville  St.  R.  R.  v,  O'Bryan 
(Tenn.),  902. 
Evidence  as  to  existence  of  in- 
ternal injuries. 
Bodie  V,  Charleston,  etc.,  Ry. 
Co.  (S.  Car.),  818. 

Evidence  as  to  wages  received 
before  and  after  accident  ad- 
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missible  under  general  allega- 
tion. 

Palmer  v,  Winona  Railway  & 
Light  Co.  (Minn.),  696. 

Evidence  as  to  whether  plaintiff 
appeared  to  suffer. 
Cicero    &   P.   St.  Ry.   Co.    v. 
Priest  (111.),  694. 

Evidence  that  deceased  left  no 
estate. 

Brunswick  &  W.  R.  Co.  v. 
Wiggins  (Ga.),588. 

Excessive  verdict. 
Nashville  St.  R.  R.  v,  O'Bryan 

(Tenn.),  902. 
Storrs   V,    Los  Ang'eles  Trac- 
tion Co.  (Cal.),  704- 

Ezcessive    verdict    for    assault 
on  passenger  by  conductor. 
Birmingham    Ry.  &  Electric 
Co.  V,  Baird  (Ala.),  909. 

Fright. 
Tuttle  et  ux,  v,  Atlantic  City 
R.  Co.  (N.  J.),  876. 

In  action  for  diverting  stream 
defendant  should  be  permitted 
to  show  cost  of  restoring  it  to 
former  channel. 
Sweeney  v,  Montana  Cent. 
Ry.  Co.   (Mont.),  540. 

May  be  diminished  because   of 
contributory  negligence. 
Western  &  A.   R.  Co.  v,  Fer- 
guson (6a.),  350. 

Measure  of. 

In  action  for  breach  of  con- 
tract releasing  claim  for 
personal  injuries  in  con- 
sideration of  future  employ- 
ment. 

Rhoades  v,    Chesapeake    & 
O.  Ry.  Co.  (W.  Va.),   283. 

Instruction     overlooking    ex- 
pectation   of    widow's    life, 
minority  of  children,    mar- 
riage of  daughter,  and  de- 
ceased's earning  capacity. 
Rouse    V,    Detroit    Electric 
Ry.  (Mich.),  650. 
Mental  suffering. 
Bamford  v,   Pittsburgh   &  B. 
Traction  Co.  (Penn.),  798. 

Mitigation  of  damages,  discre- 
tion of  court. 

Western  &  A.  R.  Co.  v,  Fer- 
guson (Ga.),  350. 

Pain  and  suffering. 
Schenkel  et  ux,  v,  Pittsburgh 
&  B.  Traction  Co.   (Penn.)« 
904. 
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Pleading  special  damag-es. 
Macon  v.  Paducah  St.  Ry.  Co. 
(Ky.).614. 
Recovery  for  wages  of  deceased 
employee  not  claimed  in  dec- 
laration. 

Freeman   v,  Illinois  Cent.  R. 
Co.  (Tenn.),  49. 
Review  where  it  is  claimed   that 
verdict  was  excessive. 
Schenkel  el  ux,  v.  Pittsburgh 
&  B.  Traction  Co.  (Penn.), 
904. 
Right     to     punitive     damages 
where  collision  between  street 
car  and  vehicle. 
Nashville  St.  R.  R.  v.  O'Bryan 
(Tenn.),  902. 

Sick  benefits  not  received  from 
company  not  to  be  considered 
by  jury. 

Baltimore  City  Pass.   Ry.  Co. 
V,  Baer  (Md.),662. 

Sufficiency  of  evidence  to  sus- 
tain instruction  permitting 
recovery  of  for  medical  ex- 
penses. 

Merrielees  v.  Wabash  R.  Co. 
(Mo.),  158. 

Testimony  as  to  groans  not  ob- 
jectionable as  declarations  in 
own  favor. 

Cicero  &    P.    St.    Ry.    Co.    v. 
Priest  (111.),  694. 

Under  Me.  St.  1891,  ch.  124, 
damages  for  death  cannot  be 
punitive. 

Oakes  v,  Maine  Cent.  R.  Co. 
(Me.),  190. 

$5,000  verdict  cannot  be  held  to 
be  excessive  for  death  by 
wrongful  act. 

Wellert^.  Chicago,   M.   &   St. 
P.  Ry.  Co.  (Mo.),  61. 

DEATH  BY  WRONGFUL  ACT. 

Burden  of  proving  negligence. 

St.  Louis  &  S.  F.  Ry.  Co.  «/. 

Townsend  et  aL  (Ark.),  123. 

Burden  of  proving    negligence 

was  on  plaintiff  in  action  for 

death  on  railroad  track. 

St.  Louis  &  S.  F.  Ry.   Co.  v, 

Townsend  ei  at,  (Ark.),  123. 

Damages. 

Loss  of  moral  and  intellectual 
training  in  action  for  death 
of  father,  in  absence  of  evi- 
dence that  he  was  a  fit  per- 
son to  do  such  training. 
St.  Louis  &  S.  F.  Ry.  Co.  v, 
Townsend  et  aL  (Ark.),  123. 


DEATH  BY  WRONGFUL  AOT 
— Continued, 

$5,000  verdict  cannot  be  held 
to  be  result  of  passion  and 
prejudice. 

Weller  v,  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Mo.),  61. 

Elements  of  Damages. 

Earning  capacity,  under  Me. 

St.  1891,  ch.  124. 

Oakes  v,  Maine  Cent.  R.  Co. 
(Me.),  190. 
Physical  suffering  of  deceased 

or  grief  of  beneficiary  are 

not  under  Me.  St.  1891,  ch. 

124. 

Oakes  v,  Maine  Cent.  R.  Co. 
(Me.),  190. 

Evidence  as  to  who  constituted 
deceased's  next  of  kin,  judicial, 
discretion  in  admitting  after 
argument  and  instructions. 
Indiana,  etc.,  Ry.  Co.  v,  Hen- 
drian(Ill.),392. 

Evidence  that  deceased  left  no 
estate. 

Brunswick  &  W.  R.  Co.  v, 
Wiggins  (Ga.),  588. 

Instruction  as  to  measure  of 
damages  erroneous  because 
overlooking  expectation  of 
widow's  life,  minority  of  chil- 
dren, marriage  of  daughter, 
atid  deceased's  earning  capac- 
ity. 

Rouse  V,  Detroit  Electric  Ry. 
(Mich.),  650. 

Measure  of  Damages. 

Evidence  of  wages   received. 
Oakes  v*  Maine  Cent.  R.  Co. 
(Me.),  190. 

Negligence  and  contributory 
negligence. 

Brunswick  &  W.  R.  Co.  v, 
Wiggins  (Ga.),  588. 

Next  kin,  construction  of  Ten- 
nessee statute. 

Freeman  z/.  Illinois  Cent.  R. 
Co.  (Tenn.),  49. 

No  action   at    common   law  by 
father  lies  for  instantaneous 
death  of  minor  son. 
Bligh     V,   Biddeford   &  S.   R. 
Co.  (Me.),  805. 

Presumption  of  negligence 
where  decedent  was  killed  by 
train. 

St.  Louis  &  S.  F.  Ry.  Co.  v. 
Townsend  et  al,  (Ark.),  123. 

Recovery  allowed  for  negligence 
after  discovery  of  decedent's 
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DEATH  BY  WRONGFUL  ACT 
— Continued, 

peril  notwithstandiag  his  con- 
tributory negligence. 
St.  Louis  &  S.  F.  Ry.  Co.  v. 
Townsend  ei  aL  (Ark.),  123. 
Right  of  action  by  parent  for 
killing  of  son. 

Killian   v.   Southern   Ry.   Co. 
(N.  Car.),  639. 
Whether  departure  in  pleading 
in  reply,  in  action  for  death  on 
track. 

Cederson  v.  Oregon  R.  &  Nav. 
Co.  (Ore.),  655. 

DBOLABATIONS. 

See  Evidence, 

If  the  judge  is  satisfied  that  the 
declarations  of  the  deceased 
police  officer  were  made  in 
good  faith  they  are  admissible 
in  action  for  illegal  arrest  of 
passenger. 

Dixon  V.  New  England  R.  R. 
(Mass.),  10. 

DBBDS. 

Sufficiency  of  description  of 
land. 

Louisville    8l    N.    R.    Co.    v. 
Webster  (Tenn.),  410. 

DBFBOTS. 

See  Master  and  Servant, 

DEFBNSBS. 

Defense  eliminated  from  case  by 
changing  its  theory,  in  action 
for  ejection  from  train. 
Merrielees  v,  Wabash  R.  Co. 

(Mo.),  158. 

DBKAILMBNT. 
See  Negligence, 

DIFFERENT     DEPARTMENT 
LIMITATION. 

See  Fellow  Servants, 

DISCRETIONARY  POWERS. 
See  Municipal  Officers, 

DISCRETION  OF  COURT. 
See  Evidence, 

DISCRI MIN  ATION. 

See  Carriers  of  Freight, 

DOCUMENTARY  EVIDENCE. 

See  Interstate  Commerce  Com- 
mission, 

DRAINS  AND  SEWERS. 

See  Railroad   Right  of  Way, 


DRAWEE. 

See  Pay  Checks, 

BASEMENTS. 

See  Contracts, 
Right  of  IVay. 

EJECTION  OF  PASSENGERS 

See  Carriers  of  Passengers, 

EJECTION  OF  TRESPASSERS 
See  Trespassers, 

ELECTRICITY. 

Care  required  in  using. 
Macon  v.  Paducah  St.  Ry.  Co. 
(Ky.),  614. 

ELECTRIC  RAILWAYS. 

See  Gross  Negligence. 
Street  Railways, 
Wires. 

ELEMENTS  OF  DAMAGES. 
See  Death  by  Wrongful  Act, 

ELEVATED  RAILWAYS. 
See  Street  Railways, 

EMINENT  DOMAIN. 

See  Constitutional  Law, 
Right  of  Way. 
Water  and  Watercourses, 

Damages. 

Admissibility  of  evidence  of 
cost  of  burning  grass  from 
right  of  way  caused  by  erec- 
tion of  telegraph  poles,  in 
action  for  condemnation  of 
railroad  right  of  way  for 
telegraph  line. 
Postal    Tel.    Cable    Co.    of 

Utah  v,  Oregon  S.  L.  R. 

Co.  (Utah),  ^3. 

Admissibility  of  report  of  com- 
missioners where  reaaaeM- 
ment. 

Kansas  City,    etc.,  Ry.  Co. 
v,  McElroy  (Mo.),  398. 

Nominal  damages  only  can  be 
recovered  for  condemnation 
for  railroad    right   of  way 
for  telegraph  line. 
Postal   Tel.    Cable    Co.    of^ 

U4ah   v,  Oregon  S.  L.  R. 

Co.  (Utah),  273. 

Requested     instructions    gov- 
ered  by  instruction  given. 
Kansas  City,  etc.,  Ry.  Co.  v. 
McElroy  (Mo.),  397. 

Description  of  proposed  right  of 
way  for  telegraph  line  in  com- 
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plaint  in  proceedings  to  con- 
demn railroad  right  of  way. 
Postal  Tel.  Cable  Co.  of  Utah 

V.    Oregon    S.    L.    R.    Co. 

(Utah),  273. 
Discretion  of  duly-incorporated 
teleg^ph  company  will  not  be 
interfered  with  by  the  conrt 
in  action  for  condemnation  of 
railroad  right  of  way  for  tele- 
graph line,  where  prior  use 
will  not  be  materially  inter- 
fered with. 
Postal  Tel.  Cable  Co.  of  Utah 

V.    Oregon    S.    L.     R.    Co. 

(Utah) ,  274. 
Effect  of  fact  that  foreign  corpo- 
ration is  interested  in  petition- 
ers' company  in  action  to 
condemn  railroad  right  of  way 
for  telegraph  line. 
Postal  Tel.  Cable  Co.  of  Utah 

V.    Oregon    8.    L-    R.    Co. 

(Utah),  273. 
Kvidence  of  statutory  authority 
to  condemn  railroad  right  of 
way  for  telegraph  line. 
Postal  Tel.  Cable  Co.  of  Utah 

V,    Oregon    S.    ly.    R.    Co. 

(Utah),  273. 
Funds  in  court  to  pay  for  another 
part  of  track  improperly  parti- 
tioned pending  proceeding. 
Virginia-Carolina   Ry.   Co.  v, 

Booker  (Va.),  800. 

Measure  of  Damages. 

Condemnation  of  railroad 
right  of  way  for  telegraph 
line. 

Postal  Tel.    Cable    Co.    of 
Utah  V.   Oregon  S.  L.  R. 
Co.  (Utah),  273. 
Construction  of  road  without 
condemnation  or  consent. 
Southern  Ry.  Co.  v.  Cowan 
(Ala.),  151. 
More  necessary  public  use    in 
action    to    condemn   railroad 
right  of  way  for  telegraph  line. 
Postal  Tel.  Cable  Co.  of  Utah 
V,  Oregon  S.L.  R.  Co.  (Utah), 
273. 
Necessity  of  taking  in  action  to 
condemn  railroad  right  of  way 
for  telegraph  line. 
Postal  Tel.  Cable  Co.  of  Utah 
V.    Oregon    S.    L.    R.    Co. 
(Utah) ,  273. 
Payment    of    compensation    in 
proceedings  to  condemn   rail- 
road right  of  way  for  telegraph 
line. 
Postal  Tel.  Cable  Co.  of  Utah 


V,    Oregon    S.    L,.    R.    Co. 

(Utah),  273. 
Persons  entitled   to    compensa- 
tion. 
Virginia-Carolina  Ry.   Co.   v, 

Booker  (Va.),  800. 
Right  to  condemn  railroad  right 
of  way  for  teleg^ph  line  in 
absence  of  legislative  author- 
ity. 
Postal  Tel.  Cable  Co.  of  Utah 

V,    Oregon     S.     L.     R.   Co. 

(Utah),  273. 
Right  to  enjoin  proceedings  by 
second  company  for  condem- 
nation    of  land  already  con- 
demned. 

Eureka,   etc.,   R.   Co.  v.  Cali- 
fornia, etc.,  Ry.  Co.  (C.  C. 

A.),  404. 
Under  Burns*  Rev.  St.  1894  of 
Indiana,  county  board  has 
jurisdiction  to  establish  public 
drains  across  railroad  right  of 
way. 
Baltimore,    etc.,    Ry.    Co.    v. 

Board  of  Com'rs  (Ind.),  408. 
Void  ex  parte  order  permitting 
railroad  to  take  possession. 
Sweeney  v,  Montana  Cent.  Ry. 

Co.  (Mont.),  540. 
Where     proceedings     must     be 
brought  in  action  for  condem- 
nation of    railroad    right    of 
way  for  telegraph  line. 
Postal  Tel.  Cable  Co.  of  Utah 

V.    Oregon    8.    L.    R.    Co. 

(Utah),  273. 

EMPLOYEES. 

See  Master  and  Servant, 

EMPLOTEB'S    LIABILITY 
ACTS. 

See  Constitutional  Law, 
Receivers, 

Missouri  Laws  1898,  p.  %,  defin- 
ing the  liabilities  of  railroad 
corporations  to  t  h  ei  r  em- 
ployees and  Mo.  Rev.  St. 
1889,  §  2666  should  be  construed 
together. 
Powell  V,  Sherwood  (Mo.),  S3. 

EQUITY. 

Review  of  finding  of  master. 
Columbus,  S.  &  H.  R.  Co.  Ap- 
peals (C.  C.  A.),  209. 

EQUITY  JURISDICTION. 

Preventing  multiplicity  of  suits. 
Eureka,   etc.,  R.   Co.  v.  Cali- 
fornia, etc.,  Ry.  Co.  (C.  C. 
A.),  404. 
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ESTOPPEL. 

See  Bondholders, 
Pleading, 

Estoppel  in  pais  does  not  arise 
from  conduct  of  one  party  to 
transaction  where  other  party 
was  not  misled  and  suffered 
no  injury  therefrom. 
Columbus,  S.  &  H.  R.  Co.  Ap- 
peals (C.  C.  A.),  209. 

EVIDENCE. 

See  Carriers  of  Freight, 
Carriers  of  Passengers, 
Children, 
Damages, 

Death  by  Wrongful  Act, 
Fires, 

Interstate  Commerce  Com- 
mission, 
Master  and  Servant. 
Res  Gestce, 
Trespass, 
Witnesses, 

Admissibility    of     evidence     of 
.  defendant's  wealth  where  pun- 
itive damages  are  claimed. 
Nashville  St.  R.  R.  v,  O'Bryan 
(Tenn.),  902. 

Admissibility  of  evidence  of 
ownership  of  locus  in  quo 
under  allegation  of  general 
ownership,  in  action  for  inju- 
ries on  track. 

Cederson  v,  Oregon  R.  &  Nav. 
Co.  (Ore.),  655. 

Admissibility  of  to  support  aban- 
doned theory  of  case. 
Merrielees  v,   Wabash   R.  Co. 
(Mo.),  158. 

Admissible  to  show  location  of 
highway  in  action  for  personal 
injuries  caused  by  excavation 
made  by  street  railway  without 
authority. 

Nosier  v,  Coos  Bay,  etc.,  R.  & 
Nav.  Co.  (Ore.),  719. 

Admission  not  warranted  by 
pleading  or  evidence,  in  action 
for  injury  to  employee  caused 
by  falling  between  cars  of 
different  heights,  while  walk- 
ing on  roof. 

Benson  v.  New  York,  N.  H.  & 
H.  R.  Co.  (R.  I.),  299. 

As  to  whether  plaintiff  appeared 
to  suffer. 

Cicero  &  P.  St.  Ry.  Co.  v. 
Priest  (111.),  694. 

Expert  Testimony. 

Physicians  allowed  to  give 
opinion  as  to  percentage  of 
patients  who  recover. 


EVIDENCE— Co«/*««^rf. 

Budd  V,  Salt  Lake  City  R- 
Co.  (Utah),  7. 
Physicians  allowed   to  testify 
'  as    to    how    long    a    person 
would  probably  suffer  and  be 
unable  to  work. 
Budd  V,  Salt  Lake  City  R. 
Co.  (Utah),  7. 
Expert  testimony  as  to  distance 
within    which    car    may     be 
stopped. 

Traver  v,  Spokane  St.  Ry.  Co. 
(Wash.),  759. 
Harmless  error  in  admission  of 
evidence. 

Bassett  v,   Los  Angeles  Trac- 
tion Co.  (Cal.),  5. 
Harmless  error  in  admission  on 
rebuttal. 

Weller  v,  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Mo.),  61. 
Harmless  error  in  admitting 
evidence  of  existence  of  ordi- 
nance requiring  gripman  to 
exercise  vigilance  to  prevent 
accidents. 

Schmidt  et  ux,  v,  St.  Louis  R. 
Co.  (Mo.),  711. 
Immaterial  testimony  as  g^und 
for  new  trial. 

Raleigh  &  6.  R.   Co.  v.  Brad- 
shaw  (Ga.),  572. 
Introduction  of. 
Menaugh  v,  Bedford  Belt  Ry. 
Co.  (Ind.),  1. 
Of  speed  of  cars  at  other  times 
in  action  for  injury  on  track. 
Rouse  V,  Detroit  Electric  Ry. 
(Mich.),  650. 

Of  value. 
Southern  Ry.  Co.  v,  Williams 
(Ga.),  415. 

Opinion  of  physician  as  to  cause 
of  injury  to  nervous  system. 
Baltimore  City  Pass.   Ry.  Co. 
V,  Baer  (Md.),  662. 

Res  gestae. 
Southern   Ry.   Co.   v,   Wilcox 

(Va.),  260. 

Telegraphic  orders  in  action  for 

death  of    employee    resulting 

from  collision  between  trains. 

Rinard    v,   Omaha,  etc.,    Ry. 

Co.  (Mo.),  34. 

Testimony  as  to  groans  not  ob- 
jectionable as  declarations  in 
own  favor. 

Cicero    &    P.   St.   Ry.    Co.   v. 
Priest  (111.),  694. 

Writings  of  different  dates. 
Rhoades  v,   Chesapeake  Sl  O. 
Ry.  Co.  (W.  Va.),  283. 
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BXOBPTIONS. 

See  Findings, 

Power  to  extend  time  for  filing. 
Powell  V,  Sherwood  (Mo.)»  53. 

BXOBS8IVB  VBRDIOT. 

See  Appeal, 
Damages, 

BXEMPLAB7  DAMAGBS. 

See  Damages, 

Frightening   Teams. 

EXEMPTIONS. 
See  Taxation, 

BXPBRT  TESTIMONY. 
See  Evidence, 

FEDERAL   COURTS. 
See  Jurisdiction, 

FELLOW  SERVANTS. 

Different  department  limitation 
of  fellow-servant  rule. 
Louisville    &    N.     R.    Co.  v, 
Stuber  (C.  C.  A.),  840. 
Employees    of    different     com- 
panies. 

Hallett    V,    New  York  Cent., 
etc.,  R.  Co.  (N.  Y.),  446. 
Employees  of  different    trains. 
Beaumont  v.    Northern    Pac. 
Ry.  Co.  (C.  C.  A.),  470. 
Liability  of  master    for    negli- 
gence of  fellow  servants. 
Louisville    &    N.    R,    Co.    v, 
Stuber  (C.  C.  A.),  840. 
Master's  negligence  in  failing  to 
maintain  safe  couplings  must 
be  proximate  cause  to  warrant 
recovery  where  also  negligence 
of  fellow  servant. 
McCoy  V,  Norfolk  &  C.  R.  Co. 
(Va.),  838. 
Member  of  bridge  crew  loading 
timber  on  fiat  car  and  engi- 
neer and  conductor  are  not. 
Freeman    v,   Illinois  Cent.  R. 
Co.  (Tenn.),  49. 

One  in  charge  of  gang  erecting 
telegraph  line  employed  by 
telegraph  company  as  fellow 
servant  of  gang  employed  by 
railroad  company. 
Johnson  v.  Western  N.  Y.  & 
P.  Ry.  Co.  (Penn.),  309. 

Refined  distinctions  as  to  who 
are,  based  upon  subordination 
of  one  servant  to  another  or 
upon  the  fact  that  they  are 
engaged  in  different  depart- 
ments, should  not  be  consid- 
ered. 


FELLOW  SERVANTS— G?«rrf. 

Louisville    8l  N.     R.    Co.    v, 
Stuber  (C.  C.  A.),  840. 

Trainmen  and  employees  riding 
in  course  of  duty. 
Louisville    A    N.   R.     Co.    v, 
Stuber  (C.  C.  A.),  840. 

Who  are. 
Hallett  V,  New  York    Cent., 
etc.,  R.  Co.  (N.  Y.),446. 

FENCES. 

See  Cattle  Guards, 

Liability  for  failure  to  keep  in 
repair  fence  not  required  by 
law,  in  action  for  injuries  to 
stock. 

Georgia  S.  &   F.  Ry.    Co.   v, 
Wisenbaker  (Ga. ) ,  186. 

FINDINGS. 

Sufficiency  of  exceptions. 
Columbus,    S.     &   H.    R.    Co. 
Appeals  (C.  C.  A.),  209. 

FIRES. 

Admissibility  of  testimony  of 
locomotive  engineers  as  to 
distance  live  sparks  could  have 
been  carried. 

Peck  V,  New  York  Cent.  &  H. 
R.  R.  Co.  (N.  Y. ) ,  808. 

Error  in  admitting  evidence  as 
to  distance  that  sparks  may 
be  thrown. 

Peck  V,  New  York  Cent.  &  H. 
R.  R.  Co.  (N.  Y. ) ,  808. 

Evidence  of  negligence  under 
111.  Rev.  St.  c.  114,  §  103,  mak- 
ing fact  that  fire  was  set  by 
locomotive  prima  facie  evi- 
dence of  negligence. 
Norris  v,  Baltimore  &  O.  S. 
W.  R.  Co.  (C.  C.  A.),  806. 

In   absence  of  negligence  rail- 
roads not    liable  for  injuries 
from  fires  set  by  locomotives. 
Peck  V,  New  York  Cent.  &  H. 
R.  R.  Co.  (N.  Y.),  808. 

Liability  for  loss  of  house  on 
right  of  way  from  fire  origina- 
ting in  combustibles  accumu- 
lated on  right  of  way. 
Shields  v,  Norfolk  &  C.  R. 
Co.  (N.  Car.),  635. 

Negligence    may     be    inferred 
from    emission   of    sparks  in 
unusual  quantity. 
Peck  V,  New  York  Cent.  &  H. 
R.  R.  Co.  (N.  Y. ) ,  808. 

Only  necessary  to  &how  facts 
from  which    negligence   may 
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be  inferred  where  fires  are  set  See  Crossings. 

by  locomotives.  ^^^x^^ 

Peck  V,  New  York  Cent.  &  H.  GOODS. 

R.  R.  Co.  (N.  Y.),808.  Title  passing  with  delivery  to 

Permitting  combustibles  to  ac-  carrier, 

cumulate  on  right  of  way.  Hunter  et  aL  v,  Randolph  (N. 

Shields  v.  Norfolk  «&  C.  R.  Co.  Car.),  79. 
(N.  Car.),  635. 

Right    of    counsel    to    exhibit  GRADB  OBOSSINGS. 

diagram  of  engine  in  action  See  Crossings. 
for  fires  set  by  locomotive. 

Clisby  V.  Mobile  &  O.  R.  Co.  GRANTS. 

SuffiSi)'  o/-  evidence    as  to  ^"  ^*'^  ^'""'*- 

Sera^Ry.  Co.  v.  Williams  GROSS  NBQLIGBNOB. 

(Ga.),  415.  Definition. 

Sufficiency  of  evidence  of  com-  Macon    v.    Paducah    St.    Ry. 

pany's  negligence.  Co*  (Ky.),  614. 

bouthern  Ry.  Co.  v.  Williams  Question  for  jury  in  action  for 

(Ga. ) ,  415.  personal  injuries  from  hang- 

jFrj^r\T\fx  ^^S  electric  railway  wire. 

J?  ^^^»-  Macon  v.  Paducah  St.  Ry.  Co. 

See  Carriers  of  Passengers.  (Ky.),  614. 

FOREOLOSITRB. 

See  Receivers.  ^^^^J^J^'         ,^      , 

Sales.                          '  ^^^  Stattons  ana  Depots. 

"-Cofumrs?.  S.  'a^:    R.    Co.  HABMUSS  BBBOB. 

Appeals  (C.  C.  A.),  209.  ^^^  Evidence. 

FOREIGN    CORPORATIONS.  Pleading!^' 

Right  to    garnish    foreign  rail-  ^  ,  _^  .  ^   ^^^,«,^  *  ^.„^ 

road  corporation  for   wages  of  ILLEGAL  CONTRACTS, 

employee  earned  within  state.  See  Interstate  Commerce. 
Kansas  City,  etc.,  R.    Co.  v, 

Parker  ( A  rk. ) ,  441 .  IMPROVEMENTS. 

FORGERY.  ^^^  Street  Railways. 

See  Pay  Checks.  INDICTMENT. 

FRANCHISES.  Liability      to     indictment    for 

See  Taxation.  charging  more  for  short  than 

FBBIQHT.  !SS^and  kV"sM  ^i  ^'*""*-  ^ 

Title  passing  with  delivery  to  Illinois  Cent.  R.  Co.  v.  Com- 

carrier.  monwealth  (Ky.),  356. 
Hunter  et  al.  v.  Randolph  (N. 

Car. ) ,  79.  INJUNCTIONS. 

FREIGHT  TRAINS.  See  Street  Railways. 

See  Carriers  of  Passengers.  Taxation. 

FRIGHTENING  TEAMS.  INSOLVENCY. 

Exemplary  damages  for  willful-  ^^^  S^fZfniial>ini^. 

ness  and  recklessness.  ^&7t\ 

^Itc^r:,:^:^^'"'''  ^''  ^-  ^^^^iation. 

GARNISHMENT.  INSTRUCTIONS. 

Right  to  garnish    foreign   rail-  ^^^  Burden  of  Proof. 

road  corporation  on  account  of  Crossings. 

wages  earned  within  state.  Damages. 

Kansas  City,  etc.,   R.   Co.   v.  As  to  eflFect  of  violation  of  rule 

Parker  (Ark.),  441.  by    a    servant    not    rendered 
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IN&rRTJOTlONB— Continued. 

erroneous     by      omission     of 
comma  after  word  **riot." 
Jarvis  I'.  Flint  &  P.  M.  R.  Co. 

(Mich.),  312. 
Charg^e  on  facts  properly  refused. 
Cooper  V.  Geor^^ia,  etc.,  Fy. 

Co.  (S.  Car.),  667. 
Consistency. 
St.    Louis,    etc.,    Ry.    Co.   v, 

Tomlinson  (Ark.),  682. 
Schmidt  ei  ux,    v,  St.   I^ouis 

R.  Co.  (Mo.),  711. 
Defect  cured  by  other  instruc- 
tions. 
Traver  v,  Spokane  St.  Ry.  Co. 

(Wash.),  759. 
Harmless  error. 
Clisby  V.  Mobile  &  O.  R.  Co. 

(Miss.),  179. 
Traver  v.  Spokane  St.  Ry.  Co. 

(Wash.),  759. 

May  be  based  on  evidence  insuffi- 
cient to  support  verdict. 
Southern  Ry.   Co.   v.   Wilcox 
(Va.),  260. 

Mere  length  of  instruction  will 
not  warrant  reversal. 
Weller  v.  Chicago  M.  &  St.  P. 
Ry.  Co.   (Mo.),  61. 

Misleading. 
Cederson  v,  Oregon  R.  &  Nav. 
Co.  (Ore.),  655.  • 

Need  not  set  out  all  the  evidence. 
Schmidt  et  ux,  v,  St.  Ivouis  R. 
Co.  (Mo.),  711. 

.    Not  objectionable  as  comment 
upon  evidence. 

Traver  v,  Spokane  St.  Ry.  Qo, 
(Wash.),  759. 

Not    warranted    by    conceding 
praver  in  action. 
Philadelphia  &  B.  C.  R.  Co. 
V,  Holden  (Md.),  193. 

Not  warranted  by  evidence. 
Dixon  V,  New  England  R.  R. 

(Mass.),  10. 
Rinard  v,    Omaha,  etc.,    Ry. 

Co.  (Mo.),  34. 
Traver  v,  Spokane  St.  Ry.  Co. 

(Wash.),  759. 

Repetition. 
Nashville  St.  R.  R.  v.  O'Bryan 
(Tenn.),902. 

Requested  instructions   covered 
by  instructions  given. 
Illinois  Cent.  R.  Co.  v,  Kuhn 

(Tenn.),  324. 
Jarvis  v.  Flint  &  P.  M.  R.  Co. 

(Mich.),  312. 
Kansas  City,  etc.,  Ry.  Co.  v. 

McElroy  (Mo.),398. 


INSTRUOTIONS— 07«/j«»^i/. 

Sufficiency  of  evidence  on  which 
to  base. 

Weller  v,  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Mo.),  61. 
Theory  of  case. 
Rhoades  v,  Chesapeake  &  O. 
Ry.  Co.  (W.  Va.),283. 

Warranted  by  evidence. 
Nashville  St.  R.  R.  v,  O'Bryan 

(Tenn.),  902. 
Schmidt  ei  ux,  v.  St.  Louis  R. 

Co.  (Mo.),  711. 

Whether  warranted  by  pleading 
and  proof  in  action  for  injury 
to  passenger  in  alighting" 
from  moving  car. 
Payne  et  ux,  v,  Nashville,  etc., 
Ry.  Co.  (Tenn.),  677. 

INTBBBST. 
See  Bonds, 

INTERSTATB  OOIOOBOB. 

See  Taxation, 

Evidence  that  contract  was  ille- 
gal as  violation  of  interstate 
commerce  law  is  admissible 
under  general  issue. 

Southern  Ry.  Co.   v,    Wilcox 
(Va.),  260. 

Pleading  in  action  for  penalties 
for  violation  of  interstate  com- 
merce regulations  prohibiting 
the  confinement  of  stock  in 
cars  for  longer  period  than  28 
consecutive  hours. 
United  States  v,  St.  Louis  & 
S.  F.  R.  Co.  (Mo.),  812. 

Power  to    validate    illegal  con- 
tract for  interstate  shipment. 
Southern    Ry.  Co.   v,   Wilcox 
(Va.),  260. 

INTBBSTATE  OOMMEKOB 
COMMISSION. 

No    recovery    can    be    had    for 
breach  of  illegal  contract  for 
interstate  shipment. 
Southern  Ry,  Co.    v,    Wilcox 
(Va.),260. 

Proof  of  rules  on  file  with  com- 
mission. 

Southern    Ry.  Co.    v,  Wilcox 
(Va.),  260. 

JOINT  TORT  FEASOR. 
See  Carriers  of  Passengers, 

JUDGMENTS. 
See  Evidence, 
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JUDICIAL  NOTICE. 
See  Evidence. 

JURISDICTION. 

See  Equity  Jurisdiction, 

JURORS. 
See  Trial, 

LABOR  CLAIMS. 

See  Preferential  Claims. 

LAWS. 

See  English  Law, 
Legislature, 

LEASES. 

See  Railroads, 

Rights  of  dissenting  stockhold- 
ers. 

Boston  &  M.  R.  R.  v,  Graham 
(Mass.)*  553. 

Whether  stock  of  dissenting 
stockholders  must  be  pur- 
chased under  Mass.  St.  1900, 
c.  426. 

Boston  <&  M.  R.  R.  z/.  Graham 
(Mass.),  553. 

LEASE  WARRANTS. 
See  Railroads, 

LEGISLATURE. 

Bntire  proclamation  convening 
legislature  in  special  session 
should  be  considered  in  de- 
termining whether  the  act  is 
germane  to  object  stated  in 
executive  call. 

Chicago,  B.    &  Q.    R.  Co.    v, 
Wolfe  (Neb.),  26. 

Power  to  transact  business  at 
special  session. 
Chicago,  B.    &   Q.   R.   Co.    v, 

Wolfe  (Neb.),  26. 

Sec.  3,  art.  1,  ch.   72,  Comp.  St. 
of    Nebraska    was     properly 
passed  at  special  session. 
Chicago.  B.   &  Q.    R.   Co.    v, 
Wolfe  (Neb.),  26. 

LIENS. 

See  Receivers, 

Priority  not  affected  by  change 
in  form  of  obligation  not  oper- 
ating its  payment. 

Columbus,  S.     &   H.    R.     Co. 
Appeals  (C.  C.  A.),  209. 

LIGHTS. 

See  Carriers  of  Passengers, 
Crossings, 


LIMITATIONS. 

See  Adverse  Possession, 

LIMITATIONS  OP  ACTIONS. 

Accrual  of  right  to  damages  for 
obstruction  of  stream  by  in- 
sufficient culvert  on  right  of 
way. 

Chicago,  etc.,   R.  Co.   v,   An- 
dreesen  (Neb.),  536. 

LIQUIDATION. 
See  Corporations, 

LOCAL  ASSESSMENTS. 
See  Street  Railways, 

Where  portion  of  lands  adjacent 
to  a  railroad  right  of  way 
owned  by  railroad  is  used  for 
railroad  purposes,  the  part  so 
used  is  not  subject  to  local 
taxation. 

In  re    Pennsylvania    R.    Co. 
(N.  J.),  178. 

LOCAL  IMPROVEMENTS. 
See  Street  Railways, 

MACHINERY. 

See  Master  and  Servant, 

MAIL. 

See  taxation, 

MALICE. 

See  Carriers  of  Passengers, 

MASTER  AND  SERVANT. 

See  Assaults, 

Carriers  of  Passengers, 

Constitutional  Law,  . 

Damages, 

Employer's  Liability  Acts. 

Fellow  Servants, 

Garnishment, 

Witnesses, 

Abandonment    of    rules,    occa- 
sional violations. 
Louisville  &  N.  R.  Co.  v,  Scan- 
Ion  (Ky.),833. 
Admissibility  of  evidence  of  neg- 
ligence not  alleged. 
Louisville  &  N.  R.  Co.  v,  Scan- 
Ion  (Ky.),  833. 

Assumption  of  Risks. 

Absence     of      headlight      on 
backing  engine. 
Southern  Pac.   Co.  v.  Year- 
gin  (C.  C.  A.),459. 
Absence  of  knowledge  of  neg- 
ligence. 

O'Neill  V,  Chicago,  etc.,  R, 
Co.  (Neb.),  578. 
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MASTER     AND    SERVANT—   MASTER    AND    SERVANT— 
Continued,  ConUnu£d, 


Brakeman  injured  hy  hook  on 

rear  of  tender  of  the  presence 

of  which  he  was  chargeable 

with  notice. 

Crawford  v,  Detroit,  etc. ,  R. 
Co.  (Mich.),  42. 
Danger     not     apparent     and 

against    which    servant  has 

not  been  warned. 

Daly  V,  Kiel  (I^a.),  320. 

Instruction  as  to  duty  of  fur- 
nishing safe  cars  properly 
refused  as  having  no  limita- 
tion as  to  place  where  like 
cars  were  used. 
Benson  v.  New  York,  N.  H. 
&  H.  R.  Co.  (R.  I.),  299. 

Knowledge  of  defect  in  appli- 
ance. 

Bodie    V,    Charleston,    etc., 
Ry.  Co.  (S.  Car.),  818. 

Knowledge  of  defects  in  equip- 
ments. 

Southern  Pac.  Co.    v.  Year- 
gin  (C.  C.  A.),  459. 

S.  Car.  Const,  art.  9,  §  IS,  pro- 
viding that  assumption  of 
risks  by  employee  cannot  be 
set  up,  applicable  to  action  by 
section  master  for  personal 
injuries  from  failure  of  com- 
pany to  furnish  sufficient 
number  of  persons  to  perform 
work. 

Bodie    V,     Charleston,    etc., 
Ry.  Co.  (S.  Car.),  818. 

Burden  of  proving  discharge  for 
good  cause  in  action  for  breach 
of  contract  releasing  claim  for 
damages  for  personal  injuries 
in  consideration  of  future  em- 
ployment. 

Rhoades  v,  Chesapeake  &  O. 
Ry.  Co.  (W.  Va.),283. 

Contributory  Negligence. 

Brakeman  choosing  more  dan- 
gerous method  from  drawing 
pin  between  cars  in  motion. 
Morris  z'.   Duluth,  etc.,  Ry. 
Co.  (C.  C.  A.),  45. 

Brakeman  going  between 
moving  cars. 

O'Neill   V,  Chicago,  etc..  R. 
Co.  (Neb.),  578. 

Choosing     more     dangerous 
method  of  discharging  duty 
is  evidence  of. 
Morris  v,  Duluth,  etc.,  Ry. 
Co.  (C.  C.  A.), 45. 

Duty  of  employee  loading  tim- 


ber qn  car  to  look  and  listen 
for  other  trains. 
Freeman  v,  Illinois  Cent.  R. 
Co.  (Tenn.),  49. 
Instruction  as  to  effect  of  viola- 
tion of   rules  not   rendered 
erroneous    by    omission    of 
comma  after  word  *'not." 
Jarvis  v,   Flint  &  P.  M.  R. 
Co.  (Mich.),  312. 
Of  engineer  in  allowing  lire- 
man    to     have     charge    of 
engine. 

Louisville   &   N.    R.  Co.    v, 
Scanlon  (Ky.),  833. 
Question  for  jury,  where  brake- 
man  was  injured  by  reason 
of  excavation  near  track. 
Jarvis  v.  Flint  &  P.  M.  R. 
Co.  (Mich.),  312. 
Riding  on   front   platform  of 
last  freight  car  negligence 
per  se  on  part  of  employee 
relying    upon    custom     per- 
mitting employees  to  ride  on 
freight  trains. 

Coyle  V.  Pittsburgh,  C.  C.  & 
St.  Lr.  Ry.  Co.  (Ind.),  874. 
Right  of  employee  to  assume 
that  master  has  exercised  due 
care  for  his  protection. 
O'Neill  V,  Chicago,  etc.,   R. 
Co.  (Neb.),  578. 
Servant  may  do  work  in  cus- 
tomary manner  and  yet  do  it 
in  such  manner  as  to  con- 
tribute to  his  injury. 
Bodie z^.  Charleston, etc.,  Ry. 
Co.  (S.  Car. ) ,  818. 
Sufficiency  of  evidence. 
Rinard    v,  Omaha,  K.  C.  & 
EJ.  Ry.  Co.  (Mo.),  34. 
Sufficiency  of  evidence  where 
employee  loading  timber  on 
flat  car  was  injured  by  back- 
ing train. 

Freeman  v,  Illinois  Cent.  R. 
Co.  (Tenn.), 49. 
Sufficiency  of  notice   to  warn 
brakeman   that    digging    is 
being  done  between  ties  with- 
out warning  him  as  to  frog 
being  unblocked. 
Hauss  V.  Lake  Erie  &  W.  R. 
Co.  (C.  C.  A.),  864. 
Credibility  of  railroad  employees 
as  witnesses. 

Brunswick  &    W.    R.    Co.    v, 
Wiggins  (Ga.),  588. 

Damages. 

Measure  of  in  action  for  breach 
of  contract   releasing  claim 
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Continued, 

for    damages    for   personal 
injuries  in   consideration  of 
future  employment. 
Rhoades  v,  Chesapeake  &  O. 
Ry.  Co.  (W.  Va.),283. 

Duties  and  Liabilities  of  Master 
to  Servants. 

Blocking  frogs. 
Hauss  V,  Lrake  Erie  &  W.  R. 
Co.  (C.  C.  A.),  864. 
Care   required    in    furnishing 
appliances. 

Benson  v.  New  York,  N.  H. 
&H.  R.  Co.  (R.  I.),299. 
Duty  to  warn  servant. 

Daly  V.  Kiel  (Lra. ) ,  320. 
Employee    whose    negligence 
was  cause  of  injury  need  not 
be  designated  in  complaint. 
Rinard  v,  Omaha,  etc.,  Ry. 
Co.  (Mo.),  34. 
Instruction  as  to  liability  for 
negligence     of     train     dis- 
patcher under  Missouri  Rev. 
St.    1889,  sec.  4425,  properly 
refused. 

Rinard  v»  Omaha,  etc.,  Ry. 
Co.  (Mo.),  35. 
Liability  for  failure  to  warn 
servant. 

Daly  z/.  Kiel  (La.),  320. 
Liability  for  injuries   to   em- 
ployee  caused  by  defective 
tools. 

Savannah  &.  S.  Ry.  Co.  v, 
Pughsley  (Ga.),446. 
Master's  negligence  in  failing 
to  maintain  safe  couplings 
must  be  proximate  cause  to 
warrant  recovery  where  there 
is  also  negligence  of  fellow 
servant. 

McCoy  V,   Norfolk  &  C.   R. 
Co.  (Va.),  838. 
Negligence  of  train  dispatcher 
in  failing  to  notify    of  ap- 
proach of  another  train. 
Rinard  v,   Omaha,  K.  C.  & 
E.  Ry.  Co.  (Mo.),  34. 
Negligence,  sufficiency  of  evi- 
dence in  action  for  injury  to 
employee  loading  timber  on 
train,  caused  by  backing  car. 
Freeman  v,  Illinois  Cent.  R. 
Co.  (Tenn.),  49. 
Notice  to  brakeman  that  dig- 


Continued, 

Safe  place  for  work. 
Doyle  V,  Toledo,  S.  &  M. 
Co.  (Mich.),  294. 

Sufficiency  of  evidence  of  ni 
ligence  in  action  for   des 
of  employee  in  collision 
suiting  from  absence  of  fl; 
man. 

Rinard  v.  Omaha,    K.  C.  I 
E.  Ry.  Co.  (Mo.),  34.  1 

Unusual  but  reasonable  size  m 
blocking  between  guard  raQ 
and  main  rail  no  evidence  ol 
negligence  where  brakemaa 
was  injured  by  stamblingl 
because  of. 

Morris  v,  Duluth,  etc.,    Ry. 
Co.  (C.  C.  A.),  45. 

Evidence. 

Instruction  as  to  duty  of  fur- 
nishing safe  cars  properly  re- 
fused as  having  no  limitation 
as  to  place  where  like  cars 
were  used. 

Benson  v.  New  York,  N.  H. 
&  H.  R.  Co.  (R.  L),  299. 

That  cars  causing  injury  were 
in  common  use. 
Benson  v.  New  York,  N.  H. 
&  H.  R.  Co.  (R.  L),  299. 

Evidence  of  custom  to  disregard 
rules. 

Louisville  &  N.  R.  Co.  v,  Scan- 
Ion  (Ky.),833. 

Evidence  that  cars  like  the  one 
causing  injury  were  in  com- 
mon use  admissible  as  l>earing 
on  credibility  of  witnesses. 
Benson  v.  New  York,  N.  H.  &. 
H.  R.  Co.  (R.  L),299. 

Proximate  cause  of  death  of  em- 
ployee where  message  from 
train  dispatcher  was  misun- 
derstood, question  for  jury. 
Southern  Pac.  Co.  v,  Yeargin 
(C.  C.  A. ) ,  459. 

Release  of  claim  for  damages  for 
personal  injuries  in  considera- 
tion of  future  employment, 
certainty  and  mutuality  in 
agreement. 

Rhoades  v,  Chesapeake  &  O. 
Ry.  Co.  (W.  Va.),  283. 
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MORTGAGES. 

5'^^  Bondholders, 
Receivers, 
Reorganization, 

Priority. 
Columbus,  S.  &  H.  R.  Co.  Ap- 
peals (C.  C.  A.),  211. 

MUNICIPAL     CORPORA- 
TIONS. 

See  Ordinances, 

Railroads  in  Streets, 
Street  Railways, 

MUNICIPAL  OFFICERS. 
See  Street  Railways, 

NEGLIGENCE. 

See  Carriers  of  Passengers, 
Contributory  Negligence, 
Crossings, 

Death  by  Wrongful  Act, 
Fires, 

Gross  Negligence, 
Master  and  Servant, 
Speed, 

Stocky  Injuries  to. 
Street  Railways, 
Trespassers, 
Wires, 

Absence  of  statutes. 
Sundmaker  v,   Yazoo     &    M. 
Val.  R.  Co.  (La.),  4%. 
Admissibility  of  evidence  of  neg- 
ligence not  alleged. 
Louisville  &  N.  R.  Co.  v,  Scan- 
Ion  (Ky.),  833. 
Admissibility  of  evidence  where 
general    and    specific    allega- 
tions. 

Traver  v,  Spokane  St.  Ry.  Co. 
(Wash.),  759.     , 
Admitted  by  conceded  prayer. 
Philadelphia  &  B.  C.  R.  Co.  v, 
Holden  (Md.),  192. 
Backing  train  at  depot  and  injur- 
ing passenger. 

St.  Louis,  etc.,  Ry.  Co.  v,  Tom- 
linson  (Ark.),  682. 
Burden  of  proving  in  action  for 
wrongful  death. 
St.  Louis  &  S.  P.  Ry.  Co.  v. 
Town  send  et  at,  (Ark.),  123. 
Burden  of  proving  negligence  in 
failing  to  employ    conductor 
where  passenger  is  injured  in 
alighting  from  street  car. 
Palmer  v,  Winona  Railway  & 
Light  Co.  (Minn.),  6%. 
Care  required  in  using  electric- 
ity. 

Macon  v,  Paducah  St.  Ry.  Co. 
(Ky.),  614. 
Effect  of  finding  unsupported  by 

22  (N  s)  A  &  E  R  Cas— ^1 


NEGLIGENCE—  Continued, 


evidence  in  action  for  injury 
to  employee. 

Crane  v,  Chicago,  etc. ,  Ry.  Co. 
(Minn.),  869. 

Employee  whose  negligence  was 
cause  of  injury   need   not   be 
specified  in  complaint. 
Rinard  v,  Omaha,  etc.,  Ry.  Co. 
(Mo.),  34. 

Failure  to  use  due  care  after  dis- 
covering peril  of  trespasser  on 
train. 

Merrielees  v,  Wabash  R.  Co. 
(Mo.),  158. 

Harmless  error  in  instructing  as 
to  gross  negligence. 
Traver  v,  Spokane  St.  Ry.  Co. 
(Wash.),  759. 

Improper  width  of  trucks  in  ac- 
tion for  killing  person  near 
track. 

Cederson  v,  Oregon  R.  &  Nav. 
Co.  (Ore.),  655. 

In  action  under  Mississippi  Code 
1892,  §  3546,  ch.  63,  speed 
within  city  limits  in  violation 
of  statute  will  not  render  com- 
pany liable  for  fires  set  by 
locomotive  exceeding  such 
speed,  unless  proximate  cause. 
Clisby  V,  Mobile  &  O.  R.  Co. 
(Miss.),  179. 

Instructions. 
Bodie  V,  Charleston,  etc.,  Ry. 
Co.  (S.  Car.),  818. 

Liability  for  failure  to  provide 
culvert  able  to  withstand  ex- 
traordinary flood. 
Illinois  Cent.  R.  Co.  V,  Kuhn 
(Tenn.),  324. 

Liability  for  injury  caused  by 
fall  while  running  from  de- 
railed car. 

Tuttle  et  ux,  v.  Atlantic  City 
R.  Co.  (N.  J.),  876. 

Liability    for    physical     injury 
occasioned   by   fall   while   at- 
tempting to  escape  danger. 
Tuttle  et  ux.  v,  Atlantic  City 
R.  Co.  (N.  J.),  876. 

Measure  of  care  required  of  rail- 
roads by  §  1,  c.  4071,  Laws  1891 
of  Florida. 

Morris  v,  Florida  Cent.  &  P. 
R.  Co.  (Fla.),  559. 

Pleading. 

All  defendant's  acts  of  negli- 
gence may  be  alleged  in  one 
paragraph  of  petition. 
Fagg  V,  Louisville  &  N.  R. 
Co.  (Ky.),  171. 
Presumption  of  from  derailment 
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of  car  where  passenger   was 

injured. 

Illinois  Cent.  R.  Co.  v,  Kuhn 

(Tenn.),324. 
Speed  within  city  limits  may  be 
in  absence  of  either  municipal 
regulations  or  statute. 
Sundmaker    v,    Tazoo   &  M. 

Val.  R.  Co.  (La.),  496. 
Speed  within  city  limits,  ques- 
tion for  jury. 
Sundmaker    v.    Yazoo    &   M. 

Val.  R.  Co.  (La.),  4%. 
Sufficiency  of  evidence  as  to  due 
care  on   part  of  engineer  in 
running  freight  train  in  action 
for  injury  to  employee. 
Crane  v,  Chicago,  M.  &  St.  P. 

Ry.  Co.  (Minn.),  869. 

NEW  TRIAL. 

Remarks  of  counsel. 
Kansas  City,  etc.,  Ry.  Co.  v, 
McElroy  (Mo. ) ,  398. 
Time  for  filing  motion. 
Merrielees  v.  Wabash  R.  Co. 
(Mo. ) ,  158. 

NON-RBSroSNTS. 

See  Foreign  Corporations. 

NOTICE. 

See  Stock,  Injuries  to. 

Notice  to  superintendent  of  peril 
of  helpless  trespasser  on  track 
as  notice  to  company. 
Fagg  V,   Louisville  &  N.  R. 
Co.  (Ky.),  171. 

OFFICERS. 
Although  owning  substantially 
all  its  stock  they  cannot  appro- 
priate its  property. 
Saranac&  L.  P.  R.  Co.  v.  Ar- 
nold (N.  Y.),  480. 

Evidence. 

Presumption  that  corporate 
books  were  properly  received 
in  evidence  in  action  against 
officers  to  recover  misappro- 
priated assets. 
Saranac  &  L.  P.  R.  Co.  v, 
Arnold  (N.  Y.),  480. 

Liability  in  action  against  offi- 
cers to  recover    misappropri- 
ated assets,  question  for  jury. 
Saranac  &  L.  P.  R.  Co.  v,  Ar- 
nold (N.  Y. ) ,  480. 

OPINION  EVIDENCE. 
See  Trespass. 


ORDINANOSa 

See  Crossing's, 

Harmless  error  in  admitting 
evidence  of  existence  of  ordi- 
nance requiring  gripman  to 
exercise  vigilance  to  prevent 
accidents. 

Schmidt  et  ux.  v,  St.  Louis 
R.  Co.  (Mo.),  711. 

Power  to  pass  ordinance  in  con- 
flict with  prior  one. 
Brown  v.  Atlanta  Ry.  &  Power 
Co.  (Ga.),886. 

Whether  constitutional  question 
is  raised  in  questioning  valid- 
ity of  ordinance  authorizing^ 
construction  of  street  railway. 

Ruckert  v.  Grand  Ave.  Ry.  Co. 
(Mo. ) ,  641. 

PARENTS. 

See  Death  by  Wrongful  Act. 

PARTIES. 

Revival  in  action  by  sheriff  in 
official  capacity  where  suc- 
cessor has  qualified  t>efore 
trial. 

Southern  Ry.  Co.  in  Missis- 
sippi V.  Miller,  Sheriff. 
(Miss.),  680. 

PAT  CHECKS. 

Estoppel    in    action   against 
drawee  paying  to  wrong  party 
on  forged  indorsement. 
Chicago,  etc. ,  R.  Co.  v.  Bums 
(Neb. ) ,  883. 

Liability  of  drawee. 
Chicago,  etc.,  R.  Co.  v.  Burns 
(Neb.),  883. 

Liability  of  drawee  paying  to 
wrong  party  on  forged  indorse- 
ment. 
Chicago,  etc.,  R.  Co.  v.  Bums 

(Neb.),  883. 

Railroad  pay  checks  not  a  check 
on  the  bank. 

Chicago,  etc.,  R.  Co.  v.  Burns 
(Neb. ) ,  883. 

PAYMENT. 

See  Liens. 

Acceptance  of  promissory  note. 
Chicago,  etc. ,  R.  Co.  v.  Bums 
(Neb. ) ,  883. 

PENALTIES. 

See  Interstate  Commerce. 
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PBBSONAIi  INJURIES. 

See  Contributory  Negligence. 
Damages, 
Railroads  in  Streets, 

Evidence  as  to  whether  plaintiff 
apfieared  to  suffer. 
Cicero  &  P.   St.   Ry.    Co.    v. 

Priest  (111.),  694. 
Groans,   evidence  of  not  objec- 
tionable as  of  declarations  in 
own  favor. 
Cicero  &  P.   St.   Ry.    Co.    v. 

Priest  (lU.),  694. 
Lriability   for  injury  caused  by 
fall  while  running*  from    de- 
railed car. 
Tuttle  et  ux,  v,  Atlantic  City 

R.  Co.  (N.  J.),  876. 
Opinion  of  physician  as  to  cause 
of  injury  to  nervous  system  as 
evidence. 
Baltimore  City  Pass.  Ry.  Co. 

V,  Baer  (Md.)f  662. 
Release  of  claim  for  damages  in 
consideration    of  future    em- 
ployment, certainty  and  mutu- 
ality in  agreement. 
Rhoades  v,   Chesapeake  &  O. 

Ry.  Co.  (W.  Va.),  283. 

Sick  benefits    not    received    by 

company  cannot  be  considered 

by  jury  in  making  up  verdict. 

Baltimore  City  Pass.  Ry.  Co.  v. 

Baer  (Md.),  662. 

PBBSONAL  PROPBRTT. 

Title  passing  with  delivery  to 
carrier. 

Hunter    et    al,    v,    Randolph 
(N.  Car.),  79. 

PLATFORMS. 
See  Stations  and  Depots, 

PLEADING. 

See  Carriers  of  Freight, 
Carriers  of  Passengers, 
Crossings, 
Damages, 

Interstate  Commerce, 
Negligence, 
Taxation, 
Trial, 
Admissibility  of  evidence  where 
general    and    specific  allega- 
tions of  negligence. 
Traver  v,  Spokane  St.  Ry.  Co. 
(Wash.),  759. 
Counts,  departure. 
Rinard  v,  Omaha,  K.  C.  &  E. 
Ry.  Co.  (Mo.),  34. 
Counts,  election. 

Rinard  v,  Omaha,  K.  C.  &  E. 
Ry.  Co.  (Mo.),  34. 


PLBADINO—  Continued, 

Employee  whose  negligence  was 
cause  of   injury  need  not  be 
specified  in  complaint. 
Rinard  v,  Omaha,  etc.,  Ry.  Co. 
(Mo.),  34. 

Evidence  of  ownership  of  locus 
in  quo  admissible  under  alle- 
gation of  general  ownership. 
Cederson  v,  Oregon  R.  &  Nav. 
Co.  (Ore.),  655. 

Harmless   error    in    sustaining 
demurrer  to  separate  counts. 
McCoy  V,  Norfolk  &  C.  R.  Co. 
(Va.),838. 

Insufficiency  of    petition    rem- 
edied by  answer. 
Powell  V,  Sherwood  (Mo. ) ,  S3. 

Need  not  plead  that  injury  to 
passengers      was     actionable 
under  law  of  foreign  state. 
Illinois  Cent.  R.  Co.  v.  Kuhn 
(Tenn.),324. 

Telegraphic  orders  admissible  in 
evidence  in  action  for  death 
resulting  from  collision,  with- 
out specific  allegation  as  to 
whether  train  dispatcher  was 
negligent. 

Rinard  v,  Omaha,  etc.,  Ry.  Co, 
(Mo.),  34. 

There  can  be  no  recovery  for 
failure  to  observe  common-law 
duty  of  ordinary  care  towards 
person  on  street  crossing 
where  the  only  cause  of  action 
alleged  is  defendant's  breach 
of  duty  as  carrier  of  passen- 
gers. 

Chicago    &.  E.    I.   R.  Co.    v, 
Jennings  (111.),  127. 

Whether  departure  in  reply,  in 
action  for  death  on  track. 
Cederson  v,  Oregon  R.  &  Nav. 
Co.  (Ore.),  655. 

PLEADING  AND  PROOF. 
See  Pleading, 

POWERS. 

See  Corporations, 

PRAOTIOB. 

See  Actions, 
Exceptions, 

Motion  for  new  trial  waived  by 
motion  in  arrest  of  judgment. 
Freeman  v,   Illinois  Cent.   R. 
Co.  (Tenn.),  49. 

Payment  of  cost  as  condition  to 
granting  continuance. 
Merrielees  v,   Wabash  R.  Co. 
(Mo.),  158. 
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Time  for  filing'  motion  for  new 
trial. 

Merrielees  v.   Wabash  R.   Co. 
(Mo.),  158. 

Trial  amendment  not  entitling 
defendant  to  continuance  for 
surprise. 

Merrielees  v,   Wabash  R.  Co. 
(Mo.),  158. 

PRAYERS. 

Admitting    contributory    negli- 
gence by  conceding  prayer. 
Philadelphia  &  B.  C.  R.  Co.  v, 
Holden  (Md.),  192. 

PRBFERBNTIAL  CLAIMS. 

See  Liens. 

Mortgages, 
Receivers, 

The  right  of  preference  attach- 
ing to  labor  claim  inheres  in 
the  claim  itself  and  not  in 
claimant. 

Columbus,     S.    &   H.    R.    Co. 
Appeals  (C.  C.  A.),  209. 

PRESCRIPTION. 
See  Crossings, 

PRESUMPTIONS. 

See  Appeal, 

Carriers  of  Passengers, 

Crossings, 

Right  of  Way, 

PRIORITY. 

See  Liens, 

Mortgages, 
Preferential  Claims, 

PROMISSORY  NOTES. 
See  Payments, 

PROPERTY. 

See  Officers, 

PROXIMATE  CAUSE. 
See  Master  and  Servant, 

PUBLIC  DRAINS. 

See  Railroad  Right  of  Way, 

PUBLIC  LANDS. 

Definite  location   of  road,   what 
is. 

Southern  Pac.  R.  Co.  v.  United 
States  (C.  C.  A.),  598. 

Pre-emption  rights. 
Rio    Grande    W.    Ry.    Co.    v, 
Telluride  P.  T.  Co.   (Utah), 
140. 


PUBLIC  LANDS— Om/*»«^rf. 

Scope  of  grant  of  1871  to  South- 
ern Pac.  R.  Co. 

Southern  Pac.  R.  Co.  v.  United 
States  (C.  C.  A. ) ,  598. 

Variance  from  route  desig'nated 
in  act  of  1871,  granting^  land 
to  Southern  Pac.  R.  Co. 
Southern  Pac.  R.  Co.  v.  United 
States  (C.  C.  A.),  598. 

Whether  line  of  Tex.  Pac.  R. 
Co.  was  ever  definitely  fixed  in 
California  on  route  surveyed 
between  Yuma  and  San  Dieg'o. 
Southern  Pac.  R.  Co.  v.  United 
States  (C.  C.  A.),  598. 

PUBLIC  POLICY. 

Does  not  prevent  title  by  adverse 
possession  from  being  acquired 
in  railroad  right  of  way. 
Northern  Pac.  Ry.  Co.  v,  Ely 
etal,  (Wash.),  90. 

PUBLIC  USE. 

See  Eminent  Domain, 

PUNITIVE  DAMAGES. 

See  Damages, 

Death  by  Wrongful  Act, 
Frightening  Teams, 

RAILROADS. 

See  Leases, 

Negligence, 
Reorganization , 
Stockholders, 
Taxation, 
Usury, 

Collateral    attack    on    corporate 
existence. 

Postal  Tel.  Cable  Co.  of  Utah 
V.    Oregon     S.    L.    R.     Co. 

(Utah),  273. 

Construction. 

Reasonable  discretion  may  be 
used  in  construction  of. 
Morris   v,   Duluth,  etc.,  Ry. 
Co.  (C.  C.  A.),  45. 

Contract  purporting  to  l>e  a 
lease,  which  provided  for 
change  of  ownership  upon  the 
payment  of  last  lease  warrant, 
was  in  legal  effect  a  sale. 
Metropolitan  Trust  Co.  et  ai, 

V,   Railroad  Equipment  Co. 

et  at,  (C.  C.  A.),  144. 

Railroad    Equipment    Co.    v. 
Mercantile     Trust    Co.     (C. 
C.  A.),  144. 
Officers  owning  substantially  all 
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the  stock  cannot    appropriate 

corporate  property. 

Saranac    &  L.    P.   R.   Co.    v, 

Arnold  (N.  Y, ) ,  480. 
•Railroad  company  had  power 
to  issue  lease  warrants  where 
deferred  payment  of  equip- 
ment, under  Rev.  St.  Ohio, 
sec.  3287. 
Metropolitan  Trust  Co.  et  al. 

V.  Railroad  Equipment  Co. 

et   al.  ( C.  C.  A. ) ,  144. 
Railroad    Equipment    Co.    v. 

Mercantile  Trust  Co.  et  al. 

(C.  C.  A.),  144. 
Residence  of  railroad  under  Kan- 
sas   statute    relating*   to    the 
establishment  of  hig-hways. 
State  V.  Bogardus  (Kan.),  142. 

RAILROAD   OOMMISSION- 

BR8. 

See  Crossings. 

Act   exonerating*  common    car- 
rier not  retrospective. 
Illinois  Cent.  R.   Co.  v.  Com- 
monwealth (Ky. ) ,  356. 

Authority  to  relieve  from  oper- 
ation of  penal  provisions  as  to 
discrimination  in  rates.  • 
Illinois  Cent.  R.    Co.  v.  Com- 
monwealth (Ky.),  356. 

Under  Cal.  Const,  art.  12,  sec. 
20,  railroad  commission  has  no 
jurisdiction  of  judicial  pro- 
ceedings instituted  before  it  to 
compel  a  railroad  company  to 
reinstate  lower  competitive 
rate  which  it  had  formerly 
made. 

Edson  V.  Southern    Pac.   Co. 
(Cal.),  187. 

RAILROAD  PAT  CHECKS. 
See  Pay  Checks. 

RAILROADS  IN  STREETS. 
See  Street  Railways. 

Effect  of  contributory  negligence 
in  having  defective  wagon 
brake  in  action  for  personal 
injuries  caused  by  unguarded 
street-railway  embankment  in 
highway. 

Nosier  v.  Coos  Bay,  etc.,  R.  & 
Nav.  Co.  (Ore.),  719. 

Evidence  to  show  location  of 
highway  in  action  for  personal 
injuries  caused  by  unauthor- 
ized excavation  made  by  street- 
railway  company. 
Nosier  v.  Coos  Bay.  etc. ,  R.  & 
Nav.  Co.  (Ore. ) ,  719. 


RAILROADS    IN    STREETS— 
Continued. 

Pleading. 

Right    to    amend    answer    to 

show    that     excavation     in 

highway  causing  injury  was 

made  by  contractor. 

Nosier  v.  Coos  Bay,  etc. ,  R. 
&Nav.  Co.  (Ore.),  719. 
Right  of  appeal  from  determi- 
nation of  common  council  as 
to  necessity  of  laying  out  street 
over  railroad  track. 
In  re  City  of  Buffalo  (N.  Y.), 

502. 
Speed  as  negligence. 
Sundmakerv.  Ya200&  M.  Val. 

R.  Co.  (La.),  496. 
Whether  speed  within  city  limits 
may  be  negligence  in  absence 
of      municipal   regulation    or 
statute. 
Sundmaker  v,  Yazoo  &  M.  Val. 

R.  Co.  (La.),  496. 
Whether  speed  within  city  limits 
was   negligence  a  question  of 
fact. 
Sundmaker  z'.  Yazoo  &.  M.  Val. 

R.  Co.  (La.), 496. 

RAILWAYS  IN  STREETS. 
See  Street  Railways. 

RATES. 

See  Railroad  Commissioners. 

REAL  ESTATE. 

See  Adverse  Possession. 

RECEIVERS. 

Liability  for  failure  to  maintain 
cattle  guards. 

Memphis  <&  C.  R.  Co.  v. 
Glover  (Miss.),  708. 

Preferential  Claims. 

Agreement  by  receiver  did 
not  convert  claims  on  ac- 
count of  mileage  tickets 
issued  at  instance  of  another 
company  into  debt  of  re- 
ceivership. 

Monsarrat      v.      Mercantile 
Trust  Co.   (C.  C.  A.),  505. 

Claims  for  legal  services. 
Greg^g   V.  Mercantile    Trust 
Co.  (C.  C.  A.),  484. 

Diversion    of  current  income. 
Gregg    V.  Mercantile  Trust 
Co.  (C.  C.  A.),  485. 

Diversion   of    income  in  pay- 
ing for  equipment. 
G'^cgrg'  ^-   Mercantile  Trust 
Co.  (C.  C.  A.),  485. 
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Price  of  cross-ties  furnished 
within  six  months  prior  to 
receivership. 

Gregg-  V,   Mercantile  Trust 
Co.  (C.  C.  A.),  484. 
Purchase  of  locomotives. 
Gregg  V.    Mercantile  Trust 
Co.  (C.  C.  A.),484. 
Rental  of   terminals  accruing 
underlease.  . 

Gregg  V,   Mercantile  Trust 
Co.  (C.  C.  A.),  484. 
Scope  of  order  appointing  re- 
ceiver. 

Monsarrat     v.      Mercantile 
Trust  Co.  (C.  C.  A.),  505. 
Whether  employer's  liability  act 
applicable  in  action    against 
receivers. 

Powell  V,  Sherwood  (Mo.),  S3. 
Whether  receiver's  certificates 
constituted  a  lien  on  property 
in  the  hands  of  the  purchaser 
at  foreclosure  sale. 
Columbus,  S.  &  H,  R.  Co. 
Appeals  (C.  C.  A.), 209. 

BBOITAIiS. 

See  Mortfrages, 

RBOOBDS. 

See  Appeal, 
Evidence^ 

RELEASE. 

See  Master  and  Servant, 

RELEASE  OF  DAMAGES. 

See  Water  and  Watercourses, 

REMARKS  OF  OOC7NSEL. 

See  New  Trial, 

REORGANIZATION. 

Agreement  for  assumption  of 
debts  of  old  company  did  not 
confer  equitable  lien  on  holder 
of  unpaid  floating  indebted- 
ness. 

Columbus,  S.  &  H.  R.  Co. 
Appeals  (C.  C.  A. ) ,  209. 

Construction  and  eifect  of  agree- 
ment between  stockholders 
and  bondholders  of  insolvent 
railroad  companies. 
Columbus,  S.  &  H.  R.  Co. 
Appeals  (C.  C.  A.),  209. 

Right  of  bondholders  to  ask  for 
rescission  of  reorganization 
aereement. 

Columbus,  S.  &  H.  R.  Co. 
(C.  C.  A.),  209. 


REORGANIZ  ATION— Owir  </. 

Subrogation  of  reorganized  com- 
pany purchasing  mortgages  as 
against  junior  mortgages  re- 
fusing to  come  in  under  reor- 
ganization agreement. 
Columbus,  S.  &  H.  R.  Co. 
Appeals  (C.  C.  A.),  209. 

RES  GEST^. 

Conversation  of  engineer  injured 
in  collision,  in.  action  bj 
another  employee  injured  in 
same  collision. 

Williams  v.  Southern  Pac.  Co. 
(Cal.),  442. 

Correspondence  between  parties 
to  contract  after  its  execution 
not  admissible  in  action 
thereon  as  res  gestae. 
Southern  Ry.  Co.  v,  Wilcox 
(Va.),  260. 

RESIDENCE. 
See  Railroads, 

RES  JUDICATA. 

Verdict  in  action  of  ejectment 
not  conclusive  of  equitable 
rights  growing  out  of  its  sub- 
ject matter. 

Southern   Ry.    Co.    v.   Cowan 
(Ala.),  150. 

REVIEW. 
See  Appeal, 

RBVrVAIi. 

See  Actions, 

RIGHT  OP  WAY. 

See  Adverse  Possession, 
Crossings, 
Eminent  Domain, 
Taxation, 
Water  and  Watercourses, 

Abandonment  permitting  title 
by  adverse  possession  to  t>e 
acquired. 

Northern  Pac.  Ry.  Co.  v,  Ely 
etal,  (Wash.),  90. 
E^asement  only  acquired   under 
N.  Car.  Code,  S  1946. 
Shields    v,    Norfolk  &  C.  R. 
Co.  (N.  Car.),  635. 
Power  of   county    board  under 
Indiana  statute  to  locate  drain 
across  railroad  right  of  way. 
Baltimore,    etc.,    Ry.    Co.    v. 
Board  of  Com'rs  (Ind.),  408. 
Presumption     that     cultivation 
was  permissive. 
Southern   Ry.    Co.    v.    Cowan 
(Ala.),  150. 
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Public  policy  does  not  prevent 
title  by  adverse  possession 
from  being  acquired  in  rail- 
road right  of  way. 
Northern  Pac.  Ry.  Co.  v.  Ely 
etal,  (Wash.),  90. 
Right  to  enjoin  prosecution  of 
suit  by  second  company  for 
condemnation  of  land  already 
condemned. 

Eureka,  etc.,  R.  Co.  v,  Califor- 
nia, etc.,  Ry.  Co.  (C.  C  A.), 
404. 
Title  by    adverse  possession 
could    not    be    defeated    on 
ground    that  occupation    was 
not  inconsistent  with  use  for 
railroad  purposes. 
Northern  Pac.  Ry.  Co.  v,  Ely 
et  aL  (Wash. ) ,  90. 

RIGHTS    OF    PUKOHASBBS. 

See  Cattle  Guards, 

Liability  of  purchaser  at  receiv- 
er's sale  for  damages  from 
failure  to  maintain  cattle 
guards. 

Memphis  &  C.  R.  Co.  v.  Glover 
(Miss.),  708. 

RULES. 

See  Master  and  Servant. 


SALES. 

Ohio  acts  of  May  4, 1885,  not  ap- 
plicable to  conditional  sale  of 
equipment  to  railroad  compa- 
nies, which  were  especially 
provided  for  by  acts  March  16, 
1882. 
Metropolitan  Trust  Co.  et  at, 

V.  Railroad  Equipment  Co. 

et   aL  (C.  C.  A.),  144. 
Railroad    Bkiuipment   Co.    v. 

Mercantile  Trust  Co.  (C.  C. 

A.),  144. 

Right  to  take  back  equipments 
upon  conditional  sale  to  rail- 
road, upon  foreclosure  of  mort- 
gage, etc. 
Metropolitan  Trust  Co.  et  at, 

V.   Railroad  Equipment  Co. 

et  al,  (C.  C.  A.),  144. 
Railroad     Equipment    Co.    v. 

Mercantile  Trust  Co.   et  al, 
(C.  C.  A.),  145. 

SIGNALS. 

See  Crossings. 

SPECIAL  SESSION. 
See  Legislature. 


See  Negligence, 

Railroads  in  Stf  eets. 

Under  Mississippi  Code  1892,  § 
3546,  ch.  63,  speed  within  city 
limits  in  violation  of  statute 
will  not  render  company  liable 
for  fires  set  by  locomotive  ex- 
ceeding such  speed,  unless 
proximate  cause. 
Clisby  V,  Mobile  &  O,  R.  Co. 
(Miss.),  179. 

STATIONS  AND  DEPOTS. 

Hackmen  cannot  take  up  stand 
on     street    running     through 
company's  premises. 
New    York,  etc.,    R.    Co.    v, 
Bork  (R.  I..),  511. 

Liability  of  intersecting  railroad 
as  joint  tort  feasor  because 
of  proximity  of  defective  plat- 
form of  other  company  used 
by  its  own  passengers. 
St.  Louis,  etc. ,  Ry.  Co.  v.  Bat- 
tle (Ark,),  700. 

Validity  of  agreement  with 
stranger  to  suit  giving  him 
exclusive  privileges  on  depot 
premises  could  not  be  brought 
in  issue  by  defendant,  in  tres- 
pass against  hackmen  for  re- 
maining on  company's 
premises  to  solicit  traffic. 
New  York,  etc. ,  R.  Co.  v,  Bork 
(R.  I.),  511. 

STATUTES. 

See  Constitutional  Law, 
Legislature. 
Usury. 

STOOKHOLDERS. 

See  Leases, 

STOCK,  INJURIES  TO. 

Harmless  error  as  to  amount  of 
damages  awarded. 
Illinois  Cent.  R.  Co.  v,  Aber- 
nathey  (Tenn.),206. 

Liability  for  failure  to  keep  in 
repair  fence  not  required  by 
law. 

Georgia  S.  &   li*.    Ry.  Co.   v. 
Wisenbaker  (Ga. ) ,  186. 

Sufficiency  of  description  of 
land  in  contract  releasing 
railroad  from  damages  for 
killing  stock. 

Louisville    &  N.     R.     Co.    v. 
Webster  (Tenn.),  410. 
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STOCK,  INJURIES  TO— Cont'd. 

Sufficiency  of  evidence  to  sup- 
port verdict. 

Illinois  Cent.  R.  Co.  v.  Aber- 
nathey  (Tenn.),  206. 

Variance  between  notice  of 
claim  required  by  Iowa  Code, 
1873,  §  1289,  and  affidavits  and 
evidence  did  not  render  notice 
insufficient. 

Brammer  v,    Wabash    R.   Co. 
(Iowa).  508. 

STOP-OVER  CHECKS. 

See  Carriers  of  Passengers. 

STREET  RAILWAYS. 

See  Constitutional  Law, 

Authority   to  connect  lines  ac- 
quired from  other  companies. 
Brown  v,  Atlanta  Ry.  &  Power 
Co.  (Ga.),  886. 
Authority    to   construct  double 
tracks  under  general  power. 
Brown  v.  Atlanta  Ry.  &  Power 
Co.  (Ga.),  886. 
Construction    of    111.    Rev.    St. 
1893,  c.  120,  §  15,  providing  that 
street-railway    track    shall  be 
treated  as    personal  property 
for  purposes  of  taxation. 
Cicero,   etc.,  Ry.    Co.  v.  City 
of  Chicago  (111.),  815. 
Corporate  powers  granted  with- 
out municipal  consent. 
Brown  v,  Atlanta  Ry.  &  Power 
Co.  (Ga.),  886. 

Crossings. 
Stop,  look  and  listen  rule  not 
applicable  to  street  railway. 
Traver  v,  Spokane  St,  Ry. 
Co.  (Wash.),  759. 
Discretion  of  court  to  grant  inter- 
locutory      injunction     which 
would    interfere    with   public 
improvement,  where    no  part 
of    property    of    applicant   is 
actually  taken. 

Brown  v,  Atlanta  Ry.  &  Power 
Co.  (Ga.),  886. 
Duty  of  motorman  to  person  on 
track. 

Stelk  V.   McNulta  (C.  C.  A.), 
778. 
Effect  on  their  other  powers  of 
illegally  conferring  upon  street 
car    companies    authority    to 
become  carriers  of  freight. 
Brown  v,  Atlanta  Ry.  &  Power 
Co.  (Ga.),  886. 
Expert  evidence  as  to  distance 
within    which    car    may    be 
stopped. 

Traver  v,  Spokane  St.  Ry.  Co. 
(Wash.),  759. 


STREET  RAILWAYS— G?if/'£/. 

Harmless  error  in  admitting  evi- 
dence of  ordinance  requiring 
gripman  to  exercise  vigilance 
to  prevent  accidents. 
Schmidt  et  ux.  v.  St.  Louis  R. 

Co.  (Mo.),  711. 
Liability     for    personal    injury 
from   broken    trolley    wire   in 
moving  disabled  car. 
Schenkel  et  ux.  v.  Pittsburgh 

&  B.  Traction  Co.   (Penn.), 

904. 
Location,    former  appeal    not 
cause  for  abatement  of  latter 
appeal. 
Appeal   of    Cherryfield  &   M. 

Electric  R.  Co.  (Me.),  906. 
Municipal    officers  vested    with 
discretionary  powers  with  re- 
spect to  the  location  of  street 
railways. 
Appeal   of    Cherryfield    &   M. 

Electric  R.  Co.  (Me.),  906. 
Mutual  obligations  of  street  rail- 
ways   and  travelers  to    avoid 
collision  at  crossings. 
Traver  v.  Spokane  St.  Ry.  Co. 

(Wash.),  759. 
Mutual   rights  of  company  and 
citizens. 
North   Jersey   St.   Ry.  Co.    v. 

Schwartz  (N.  J.),  620. 
Negligence,    question    for  jury 
where  no  look  out  for  travelers 
on  backing  car. 
Central   Ry.   Co.    v.   Knowles 

(111.),  795. 
Powers  governed  by  amendment 
of  act  granting  franchises. 
Ruckert  v.  Grand  Ave.  Ry.  Co. 

(Mo.),  641. 
Power  to  assess  street  railways 
for  local  improvements. 
Cicero  &  P.  St.  Ry.  Co.  v.  City 

of  Chicago  (111.),  815. 

Power  to  pass  ordinance  in  con- 
flict with  prior  one. 
Brown  v.  Atlanta  Ry.  &  Power 
Co.  (Ga.),  886. 

Private  citizen  cannot  enjoin  ex- 
ercise of  corporate  powers 
merely  because  property  was 
acquired  in  violation  of  law. 
Brown  v.  Atlanta  Ry.  &  Power 
Co.  (Ga.),  886. 

Ratification  of'  charter  granted 
in  violation  of  law,  statute. 
Brown  v.  Atlanta  Ry.  &  Power 
Co.  (Ga.),  886. 

Reciprocal  duties  of  street  rail- 
ways and  drivers  of  vehicles. 
Moore  v,  Charlotte  Electric  St. 
Ry.  Co.  (N.  Car.),  785. 
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Right  of  abutter  to  damag^es 
from  constructioa  and  opera- 
tion not  increased  by  Mo.  Rev. 
St.  1899,  §  1616. 

Ruckert  v.  Grand  Ave.  Ry.  Co. 
(Mo.),  641. 

Right   of    street    railways    and 

travelers  on  street  equal  except 

with  respect  to  right  of  way. 

Traver  v.  Spokane  St.  Ry.  Co. 

(Wash.),  759. 

Right  to  enjoin  construction  as 
likely    to  cause  abandonment 
of  line  in  another  street. 
Brown  v,  Atlanta  Ry.  &  Power 
Co.  (Ga.),  886. 

Right  to  punitive  damages  where 
collision  between  street  car 
and  vehicle. 

Nashville  St.  R.  R.  v,  0»Bryan 
(Tenn.),  902. 

Sufficiency  of  evidence  of  negli- 
gence of  motorman  where  per- 
son was  killed  on  track. 
Stelk   V.   McNulta  (C.  C.  A.), 
778. 

Sufficiency  of  evidence  of  neg- 
ligence  where   a  person  was 
injured  by  fallen  trolley  wires. 
Bamford  v,    Pittsburgh   &  B. 
Traction  Co.  (Penn.),  798. 

To  what  kinds  Act  March  26, 
1887,  §  2  of  Mo. ,  relating  to  the 
granting  of  street-railway 
franchises  and  providing  that 
city  authorities  shall  by  ordi- 
dance  designate  the  route,  is 
applicable. 

Ruckert  v.  Grand  Ave.  Ry.  Co. 
(Mo.),  641. 

STREETS  AND  HIGHWATa 

See  /Railroads. 

/Railroads  in  Streets, 
Stations  and  Depots, 
Street  Railways, 

Notice  required  to  be  given  to 
land  owner  of  meeting  of 
viewers  in  proceedings  for 
laying  out  under  Kansas  stat- 
ute. 
State  V,  Bogardus  (Kan.),  142. 

SUBSCRIPTION. 

See  Stock  and  Stockholders, 

TAXATION. 

See  Street  Railways, 

Assessment. 

Arbitrary  and  fraudulent   as- 
sessment and  equalization  of 


railroad  land  under  laws  of 
Oregon. 

Oregon  &  C.  R.  Co.  et  al.  v, 
Jackson     County    et    al, 
(Ore.),  98. 
Evidence  of  rental  value   of 
roadbed. 

Oregon  &  C.  R.  Co.  et  al,  v, 

Jackson     County    et     al, 

(Ore.),  98. 

How  to  estimate   true   **cash 

value*'    of    railroad    under 

Sess.  Laws  1893  of  Oregon* 

p.  6. 

Oregon  &  C.  R.  Co.  et  al, 
V,  Jackson  County  et  al, 
(Ore.),  98. 
Land  leased  to  railroad  com- 
pany and   used  for  railroad 
purposes  is  subject  to  assess- 
ment by  state  and  not  by  the 
municipality     under      New 
Jersey  laws. 

In  re  Pennsylvania  R.  Co. 
(N.  J.),  178. 
Market  value  of  roadbed. 
Oregon  &  C.    R.  Co.  et  al, 
V.    Jackson  County  et  al, 
(Ore.),  98. 
Power  of  board  of  equalization 
to    validate    illegal    assess- 
ment. 

Oregon   &  C.  R.    Co.  et  al, 
V,  Jackson  County  et  al, 
(Ore.),  98. 
Province  of  supreme  court  of 
Oregon. 

Oregon  &  C,  R.   Co.   et  al, 
V,   Jackson   County  et  al, 
(Ore.),  98. 
Carrier  not  liable  to  assessment 
on  gross  earnings  derived  from 
carrying  mail  where  such  earn- 
ings included  money  received 
from  carrying  interstate  and 
foreign  mail. 

People  V,  Morgan  (N.  Y.),S27. 
Del.     Rev.    Code,    p.    115,   not 
unconstitutional    for     taxing 
buildings    on    right    of    way 
although  the  land  is  exempt. 
Sayers,  Assessor,  v,  Wilming- 
ton &  N.  R.  Co.  (Del.),  530. 
Form  of  assessment  of  franchise 
under  Tex.  Rev.  St.  1895,  art. 
5082,  subd.  3. 

State  V,    Austin  &  N.  W.   R. 
Co.  (Tex.),  556. 

Prior   taxation    act    exempting 
property  not  repealed  by  Del. 
Const,  art.  8,  §  1. 
Sayers,  Assessor,  v,  Wilming- 
ton &  N.  R.  Co.  (Del.),  530. 
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TAXATlGS^Continued. 

Sofficiencj  of  alle^tion  that 
majoritj  of  t>oard  of  equaliza- 
tion were  acting  fraudnlently, 
in  bill  bj  railroad  to  restrain 
collection. 
Oregfon  &  C.  R.  Co.  el  al,  v. 

Jackson  Conntj  et  al,  (Ore.), 

98. 

SuflSciency  of  bill  by  railroad  for 
injunction  to  restrain  collec- 
tion. 

Oregon  &.  C.  R.  Co.  el  al,  v. 
Jackson  County  el  al,  (Ore.), 
98. 

Whether  franchises  are  real 
estate  and  therefore  not  sub- 
ject to  separate  tax  under  Tex. 
Rev.  St.  1895,  art.  5073. 
State  V,  Austin  &  N.  W.  R. 
Co.  (Tex.),  556. 

Whether  railroad  land  subject  to 
local  assessment  under  New 
Jersey  laws. 

In  re  Pennsylvania  R.  Co. 
(N.  J. ) ,  178. 

TBLEGBAPHIO  ORDBB8. 

See  Evidence. 

TELEGRAPHS     AND     TELE- 
PHONES. 

See  Etninenl  Domain, 

TICKETS  AND  FARES. 

See  Carriers  of  Passengers, 

Cancellation  of  ticket,  question 
for  jury. 

Dixon  V,  New  Eng^land  R.  R. 
(Mass.),  10. 

Good  cause  of  action  for  failure 
to  stamp  return  ticket,  plead- 

McGhee  v,  Reynolds  (Ala.),  17. 

Necessity  of  securing  stop-over 
check. 

Dixon  V,  New  England  R.  R. 
(Mass. ) ,  10. 

TOOLS. 

See  Masler  and  Servant 

TORTS. 

See  Assault 

TRACKS. 

See  Carriers  of  Passengers, 

TRAIN  DISPATCHER. 
See  Masler  and  Servant 


See  Water  and   Waieramrses. 


Error  in  admitting-  evidence 
to  what  was  offered  for  strip 
across  land  for  railroad*  where 
there  was  no  evidence  of  an- 
thority  on  the  fMLrt  of  the  one 
making  offer. 

Sweeney    v,    Montana    Cent. 
Ry.  Co.  (Mont.),  541. 

It  was  not  error,  on  the  grocuid 
that  jury  did  not  understand 
the  situation,  to  admit  evi- 
dence of  value  of  adjoining 
land. 

Sweeney    v,     Montana    Cent. 
Ry.  Co.  (Mont.),  540. 

Opinion  evidence  as  to  market 
value. 

Sweenev  v,  Montana  Cent.  Ry. 
Co.  (Mont.),  541. 


Contributory  Negligence. 

Riding  in  dangerous  place  on 
freight  train  without  invita- 
tion. 

Menaugh    v,    Bedford    Belt 
Ry.  Co.  (Ind.),  1. 
Effect  of  abandonment  of  theory 
of  case  in  action  for  injury  to 
trespasser  claiming  to  be  pas- 
senger. 

Merrielees  v,  Wabash  R.  Co. 
(Mo.),  158. 
Failure  to  use  due  care  after  dis- 
covering trespasser's  peril. 
Merrielees  v,  Wabash   R.  Co. 
(Mo.),  158. 
Liability  for  ejection  of  drunken 
trespasser  at   perilous    place. 
Fagg  V.  Louisville  &.  N.  R.  Co. 
(Ky.),  171. 
Notice  to  superintendent  of  peril 
of  helpless  trespasser  on  track 
as  notice  to  company. 
Faggz/.  Louisville  &  N.  R.  Co. 
(Ky.),  171. 
Sufficiency    of  evidence  of  fail- 
ure to  use  due  care  after  dis- 
covering his  peril,  to  support 
verdict  for  plaintiff  in   action 
for  injuries  sustained  by  him 
while  riding  on  freight  train. 
Merrielees  v,   Wabash  R.  Co. 
(Mo.),  158. 

TRIAL. 

See  Dealh  by  Wrongful  Act 
Practice, 
Failure  to  object  to  juror  being 
excused. 

Raleigh  &  G.  R.  Co.  v,  Brad- 
shaw  (6a.),  572. 
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TTRTATi—  Continued, 

Harmless  error. 
Bodie  V,  Charleston,  etc.,  Ry. 
Co.  (S.  Car.),  818. 
Harmless  error  in  admissioa  of 
evidence  on  rebuttal. 
Weller  v,  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Mo.),  61. 
Harmless  error  in  rejecting"  plea. 
Southern    Ry.   Co.    ».  Wilcox 
(Va.),  260. 
Opening  and  closing  argument. 
Brunswick    Sl  W.   R.    Co.    V, 
Wiggins  (Ga. ) ,  588. 
Right  of  counsel  to  exhibit  dia- 
gram of  engine  to  jury  in  ac- 
tion for  lire  set  by  locomotive. 
Clisby  V,  Mobile  &  O.  R.  Co. 
(Miss.),  179. 

TROLIiBT  OABS. 

See  Crossings, 

Are  not  set  apart  for  legal  treat- 
ment in  class  by  themselves 
with  respect  to  carrier's  liabil- 
ity for  negligence. 
McGrath  v.  North  Jersey  St. 
Ry.  Co.  (N.  J.),  790. 

TBOLLBT  WIKBS. 
See  Wires. 

ULTRA  VIRES. 

See  Street  Railways, 

trSURY. 

Effect  of  Ohio  statute  exempting 
railroads    from    operation    of 
general  usury  laws. 
Metropolitan  Trust  Co.  et  al, 

V,   Railroad  Equipment  Co. 

etal,  (C.  C.  A.),  144. 
Railroad    Equipment    Co.     v. 

Mercantile  Trust  Co.   et  al, 

(C.  C.  A.),  144. 

VARIANCE. 

See  Pleading, 

VEHIOIiES. 

See  Crossings, 

WAGES. 

See  Damages, 

WATER    AND    WATER- 
COURSES. 

See  Carriers  of  Passengers, 

Damages  may  be  recovered  for 
overflow  caused  by  insufficient 
culvert  although  damages  had 
been  recovered  by  plaintiff  for 
location  of  road. 
Chicago,  etc.,  R.  Co.  v,  An- 
dreesen  (Neb.),  536. 


WATER    AND    WATER- 
COURSES—C(?ii/tntf^^. 

In  action  for  diverting  stream, 
defendant  should  be  permitted 
to  show  cost  of  restoring  it  to 
former  channel. 
Sweeney  v,  Montana  Cent.  :Ry. 
Co.  (Mont.),  540. 

Lriability  for  overflow  caused  by 
insufficient  culvert  obstructing 
natural  watercourse. 
Chicago,  etc.,  R.    Co.  v,  An- 
dreesen  (Neb.),  536. 

Plaintiff's  duty  to  diminish  dam- 
age caused  by  diverting 
watercourses. 

Sweeney  v,  Montana  Cent.  Ry. 
Co.  (Mont.), 540. 

Subsequent  conveyance  to  com- 
pany not  sufficient  to  release 
grantor's  claim  for  damages 
for  trespass  committ^  in  di- 
verting creek. 

Sweeney    v,    Montana    Cent. 
Ry.  Co.  (Mont.),  540. 

WAY  OF  NECESSITY. 
See  Crossings, 

"WEATiTH. 

See  Damages, 
Evidence, 

"WILLFULNESS. 

See  Carriers  of  Passengers , 

WIRES. 

See  Gross  Negligence, 
Street  Railways, 

Liability   for     personal    injury 
from  hanging  wire  belonging 
to  another  company. 
Macon  v,  Paducah  St.  Ry.  Co. 
(Ky.),  614. 

WITNESSES. 

Credibility  of  employee,  on  the 
ground  of    his    interest,    not 
question  for  jury. 
Hauss  V,  Lake  Erie  &  W.  R. 
Co.  (C.  C.  A.),  864. 
Credibility  of  railroad  employees. 
Brunswick  &  W.  R.  Co.  v,  Wig- 
gins (Ga.),  598. 
Harmless  error  in  excluding  evi- 
dence tending  to  impeach. 
Baltimore  City  Pass.  Ry.  Co. 
V,  Baer  (Md.),  662. 
Impeachment. 
Raleigh  &  G.  R.  Co.  v.  Brad- 
shaw  (Ga.),  572. 
Qualifications. 
Born  V,  Philadelphia  &  R.  R. 
Co.  (Penn.),  723. 
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